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ABEYANCE. 

9 

Definition of it—What « Edate maybe in Abeyance, and tchere not. 

9 9 * 

I. A BBTANCB agnifid, that the Richer*, the inheritance is plainly 
fee or freehold of land is not neither granted to John nor Richard, 
vested in anyone, bat stand* m the nor can it vest in fob heirs of Richaid 
remembrance, intendment, and con- dll after* his death, for nemo «<; 
•ideradon of law in waiting or «■ lucresxnvcMtu; it remains, therefore, 
pcctation of an owner or proprietor; in waiting or. abeyance, during tho 
for, by a principle of law, though life of Richard. 8 DhL Com, 107. 
there be no person in use, in whop" 4. So'if lands be leased to A. for 
k can vest or abide; yet the law coo- life, rerrtpioder to B. for years, the 
«den it os always potentially takt- remainder to B. is in abeyance dur¬ 
ing, and ready to seat whenever a mg the life of A., aiid then it shall 

proper owner appears. Co. Lit vest in. Bi as a purchaser, and as a 

342 (by .. chattel go to his executoi*. Lord 

1 8. The word abeyance bath beeu Cromwtlfs ca . M. 1379- 3 Leon, 

compared to wlnit the dvilkns call 33. > ( 

kerecKtattmiacenUm; for, as foe ci- 5. So, where a tenant far autre 
vilians say, land and good* yacenf.' tip, dice, the freehold is in abeyance 
So, the common, brainy. ..that till the entry of the occupant* I Inst 
things ta like estate ere in ebeytace; 342 (b). . 

v foe logicians term ifc 4k 'nomp ■,. 6.'.So, if a map be patron of a 
and, M we ate nub##: If if. church, mid present^ <*» foefoto/ 
ant hasn't ca. rlow. 547^’ \ the fee of foe tab and tenements 
d. Thu, ft a fut la/apw pfetainng to tha reetob’i* in the 
life, and otonrada to fift hein of panoo; out 'if the nation dk, and 
j. Vol. L » ‘ 
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v* i 

the cburdk become told, then die 
fep isin abeyance, until there bo a 
ndw penon prescoted, admitted, and 
inducted; for the |»tron bath not die 
fee. but emit the right to present the 
fee, that being in the incumbent who 
is presented. Termes de la Ley, 6. 
So, when a bixhop, dean, arch-dream, 
prebendary, parvou, or any other sole 
corporation diet, the fee of dm glebe 
or fectory, and the freehold of the 
church, whether preeenUtive, elcc- 
tite, or donaiite, is in abeyance. 9 
Bla. Com. 107. .So,.if by act of 
parliament the king renounces an 
estate, and by the same act h is oof 
tested iu any other peraop, it 
m abeyance. Del 48 
7.. A fito-simple i* 
not be charged until it v—*. § .« 
so as to be certainly X charged t or 
aliened, though by possibility it may 
fell in an hotuy l ust 378 ... ;• • - 
'8. The necessity. there ’ w** in 
the old law, that tbgre should always 
be some person to do the feudal 

end to 


be some parson 
ties, to fill the p 


xwer the actions which 
brought for tlie def r * it 

maxim that the freehold___, 

be inmbeyance. Freeman, e^ d. Ver¬ 
non +7W0tf, E. 1763. C WVa. 165. 
But it was adinitted,.that 
some cases in which die i 
when separated from tbfe 
might be aoi/thh abeyant 
pension of the freehold, 
could not be considered bit with a 
▼cry jealous eye, and it ..was agreed,, 
that it should be discountenanced and 
discouraged as much aa possible, 
and allowed upon none but the most 
urgent occasion*. The chief reason ' 
of this ma^ bo ftond in Blackttomfr 
argurueut in the case of/ PmwTr, 
Blake , and Mt: JIargmdn obser¬ 
rations on the rule iu SheUey'icate.To 
dp modern lawyers have 
and uaremitted 
odium Al itiunt upon aliep- 

■ boo,'it 
could UluxM 

• « . wL 



than the ad¬ 


mission of a susperirion of the mhe-^ 
ritance. The same principles hate, 


in sotpe degree civen rise to tS watt* 
known role of law, diet a preced 
•estate of freehold is mdispenri 
necessary for tlie support old c 
tiogeat remainder, and they influence . 
in some degree the doctrines respect¬ 
ing the destruction of contingent re¬ 
maindera. Fide 1 lust. Sl6. a. 
34 2.(b), and the notes thereon. 

9. Where the remainder is devised 
in fontingeney, the reversion in fee 
is not in abeyance,, but descends to 
the. heir. Carter v., Bomardiston L 
M. 1718, i,P. W, 5ffi. Tide 
Fearne s Cent Bern. 875. Note. 
A distinction is here made between 
a remainder create^, by conveyance 
and one arising by will. The editor 
•aySf ' yrowe (amen, upon what foun¬ 
dation this distinction depends, since 
there does not appear to be any such 
difference token in .Pbtnkett v. 
Holmes, J ler. 11 , and Purefoy v. 
Bogjm S. Saund. iJ80 f . . 

Tfo. All tbe *m» where the wU 
of law override the intention of the 
party fee reducible to.four instances: 
where tHe derise would make a 
■ perpetuity: 'J. where it would put 
4 the freehold in abeyance; 3. where 
[.chattels are limited ** iuheritancea; 
L.4. where a fee' isTimited upon a fee. 

which may remant in 1 
wad till a contmgec „ 

a Aft; 4 is. 

9P.W.419. 

. te. Lands are jforbaljto K 
K ( and tire beita of the a 

a fineivmirf mike a good title, by. 
mtoppaTihcAeJBdicardi, T.1135? 
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9P.W.A79. 2P-q.AU. 473, pi. 6. 
Bnufatnck v.Schora, Cfro.Car. 434. 
343. Welle r. Lower, Polksf. 34: 
Rug. Co. Litt 191. b. 1. Feme, 
Coot. Rem. 4th ed. 1 vol 522. 

13. This court never puls the in¬ 
heritance in abeyance, bat in cam of 


absolute necessity, uni wiD to moult! 
it by opening die esfhle 'll best to 
answer the pnrpofc* of the Ihnita- 
tiotiM. Cunningham v. Moody, M. 
1748. 1 Vea. 174. PufcXcwis 
Bowles ca. 11 Co. 79- 



•ACCOUNT.* 

L Who are entitled to an Account; agamrtwhom it lies; and initial 
Cam an Account it directed et coatA. 

II. Count of the Court when an Account it directed. 

HI. Of the Partia to an Account. 

IV. Where binding and conclutke , and on whom (a); i chert to Le 
opened or unravelled (b). 

V. What thaU be a good Bar to an Account . 

VI. L» what Cam. and in whut Manner an Accountant thall be 

charged ana ditcharged; and what Allowance he thall hate . 
V1L Account of Profit; where from the Title acauing (c), and where 
fromlhe FUing of the BiU only (d). 

VHL Of mutual AccounU current between Merchant and Trader*; 
how the tame thall be taken, or where allowed in Equity. 


ACCOUNT t; 

I • 

ITko I re ratified to an Account; against tikom it liu; and in what 
Caen an Account it directed to b. taken et contri. 

care of them to hit brother, who af¬ 
terwarda becoming a priioner, de¬ 
fendant entered and enjoyed acveiul 
jreara. Decreed, be mould account 
to A. Utter v. Litter, H. 1077. 
Ca. temp. Finch. 285. ‘ 

4. A man aball not account for 
wbat he received at a menial aemnt , 
sod paid over to ha nmter. Amu. 
H. 1862. 1 Vein. ISO. PoUt *. 
PotUi M. lOBS. 1 Vert»,2d8. Fide 
•Wagxteffis «. Bedford, 1 Vdrn.flJ. 

« VW. 858. * ' 

■ 3. A. treat** e m powered XT S. to 
manage the truat atfete. J. S. ac¬ 
counted to Imp. Tlie truatee d.cd 
ft* 3.8 . wa* decreed to account 


1. Aaurrivmg 

both for hnaeru au^ bit co-factor, 
though admitted that the executrix 
ft t» dcceaaed factor waa compel¬ 
lable, and that among merchant** 
jniaccrtoeendi,bath no place. Holtr- 
comb e. Riven, £. 1690. 1 Cb. Ca. 
127. 

S. If a merchant amployilmap- 
T+eaticm* . faitor bmbd aM, 
opltteh, hia admidktaitor .ahull ap- 
emmt to the merchant, * Lee t. 
Bonder M. 1074 . Bep. tetup. 
Rncb. ids. .* 

S. A. had a title to mk Worn. 
mAr h» marriage- nttlemd^airi 
•» going abroad, h* coa a adtte d the 


acgogntl 


■gain to the cethri nue tnut. '• Pol- 
laM t. Ifoforu*1'.; 1682. 2 Ch. Ca. 

6. , One of foa- three, part-owners 
xd a thip refuses to eet out or navi¬ 
gate the ship. Afterward* the ship 
wu fitud out by the others, and lost 
in the voyage, lira lora ahall.be 
borne equally by all three, because 
ho that refused might notwithstanding 
havo had an account rf profits. 
Strelfy v. fVutson, H. 1684. I Vent. 
297., fids Home.Gilpin,Amb.255. 

7- An iofimt shall have an acoount 
of profits against an intruder as 
■garnet a guardianbut where a sfo- 
dxet has passed against his bile, ho 
•'tall have' no account of profits un¬ 
til He has re co vered at law. Lord 
Newburgh v. Bicktntaffi, H. 1684. 
1 Vera. ayfj- Vide FalklaM and 
Bertk, 2 Yam. 940 - . . 

' 8. An account decreed of an in¬ 
testate’s personal estate, notwith¬ 
standing an account had. bean before 
taken, end a distribution decreed in 
the spiritual court. . Biuett ft ■ V*. 
v.'JbtcU tt ol. JE. 1688..g Verp. 
4,1, ,4 ICq-Ab. 10, pJ, 9.136, pL/♦• 

{). Chancery considers an exccu- 
tor (having an express legem) » 
tnutoe^pndwiU .make him account 
fur lira surploj. The spiritw court 
iniunot (Jor they cannot eufovcetju 
execution of m tnut)*. jftf/Tv ..‘ytefo, 

M., 1 QW. 1,P. W. 7... CosnW 378. 
Comyn^S. '5 Jrjod. 947 .. Ra?m. 86. 
S. 


nd, and faft w an- 
being heard w^b* 


out proof, an account vyasd ec read 
aod.referred to ajnaster. .llwmaat 
tar’s report charged defendant, with 
the sums confessed to be received, 
and submitted if they ought not to 
be diacVrged by the same answer. 
Per cur*—Referred, back to the 
master for defendant to prove her an¬ 
swer. If disproved, no credit should 
be given, for It in other particulars; 
if otlieonse, die court: inclined it 
should be a discharge as well as a 
charge. Doyfy v.M, T. 1709. 
1 Eq. Ab. 10, pi. 10. 

11. A., governor of one of the 
BafomM /steads, near which a Dutch 
ship richly laden vrjp cast away, on 
pretence of recovering the cargo for 
the teamen, seised h all to his own 
rue as wreck-fishing. On his return to 
England he was decreed to account 
for the whole. Trott a.Le CU and 
othere, M. 1700. Colics’ P. C. 219- 
Pre. in Ch. 330. S. C. where it ap¬ 
peals that a me exeat regno had bee.. 

__* • a ■_ & _,4._• • l_ 


he bad, ginn bail, and that on the 
b«>nng r -Cl 9 l 0 p 9 .had. been decreed 
against him, for. non-payment of 
winch he was committed. 

!• JO. A. appoints B. his deputy in 
foe execution .of an office, and by 
fotichp.it.i* decreed, that B. shall 
sccourttwifo A.-fbr all fees, 8tc. no- • 
ajrdtug,to foe table of feet btlong- 



to a di 
bill for an sicc 
ccivcd for the 
by her oagwe 
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y rl,t. Where, on • hill fo cplhfo 
tasfee-to' a<Srou&t,be by answer 
submit* - ' feedily to it, tboojfo found 
in debt^ (ball pay interest for the b»- 
lancrnaly from the lime" of the ac¬ 
count liquidated, and no cortfr. Se- 
eus'jS he controverts the account; 
then, if found in hrrear, be itudi pay 
interest and costa. ' ParintifTrrby, 
H. 1705. Pie. in Cfa. «54. : - 1 Kq. 
Ab. 1S5, pi. 4. ' - • ' 

14. A. pretending be bid a term 
of J fly ears to come hi 1C home, B. 
Agreed with him for it, mud paid 
£ 100, part of the purchase- money, 
end the rest vVmm to be paid it an¬ 
other day. B. entered, but findiug 
A;- had only a term of six yean, 
brought him b^ to hare an account, 
hu atouey refunded, and bis btugahi i 
aet aside. B decreed to account lor 
the profits, and the iflflO'to bern-1 
fuuntd, and U, upon his aCCoqbt to, 
liave ; tenant allowances made' him.; 
Long v.' Fletcher, T: 1708. * Eq.i 
Ab. A, pL 4. \ • V • - • • 

13. A.,' before ma rr ia ge 1 , cove¬ 
nanted diat Ith intended wife should, 
receive the profits of hetrowa edtatfe, ‘ 
and lh«t he would gHn aca uhttPc es,! 
end alto that die ahould hav. foefoee 
disposal of her property.. 'Hie fot up •' 
the marriage articles, and then pH*. 
vailing oti'htt wife to leVya foie, ho' 
•old her land* nudaoeieofheroxxxfe,; 
"noddled , Bui by the widow agaiaat; 
her husbai*d’» e»*utors, for. an ac-i 
count of the profits dtinhg coverUre,: 
and forii a' satisfaction of tbe gqodj 
hold. - Decreed, accOupt of foe. 


fwfiu, bor any rtliafottum -for the: 
..good* Sold; but if ^oMsfer foouid 


■rat teas due. and how natch rat 
oderpa&t o Defendant pleaded the 
*atvte *atri*H tmiy ei to legal in¬ 
tend. Defendant foalfoot inxiirtr 
at Id legal interest, but he shall an¬ 
swer to what be Ad receive more 
than the intend; for shall not a 
mortgagor have a' bill against foe 
mortgagee to account and diadbrer. 
bow much he bath received'more- 
thanCbe interest and principal,'which 
is the same case with this? The 
plea «n ovcr-mFcd o* to all but foe 
Words legal'fntcrrtt: Anon. M. 
4709. « Kq-Ab.i70; pi. 7. • 

IT. An administrator ofn esptoio 
of'a company of marines is euutled 
fo an pccount as adl of foe pny of 
the money aa of the personal pay. 
of the captain and his servants. 
BeUasit if' Ur. v.i ChdrthiU, H. 
1711. 9 Veto. GB9. 

•- - 18.. A captain of a trading vessrl 
died, lehring mtatdy on boSrd to' be 
impfoved in trade ; the male hucunies 
. cupsuifo'be a-liable uot for the in¬ 
terest only, 'hot foe protits, hating 
ttaMmble allowances made to him 
for hi^care. Brown 4. Litton, p. 
1711.1 1 P. W.-148- ltTMce. 90. 
Fide 1 & Vin. 348. Watson orpPart- 


nersbiik 494.>. • 

-- tfli T.lent D:/600. 0. 4Hpjoil 
a 1-lfifo part m a ship, and by dc- 
feamnte-it was dedared, that plain- 


feasanCe-it was dedared, that plain¬ 
tiff out of -the carthnn should pay 
himielf ^GOO, anrl should Sccouu't 
-to D. for the overplus g lined; but 
"fort* was nd covenant ia pay foe 
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20: Bill by heir* ami residuary 
fcgatoe of A. against hia widow and 
executrix fot an account of his estate. 
It Hii proved that A. was very in- 
'firm seven years before his death, 
and though he signed receipts and 
executed leases, the money was paid 
to defendant. Decreed, defendant 
to account for what she had received 
asven years before her htiktancfs 
deajk but the master to J>e easy in 
taking the account,‘and to allow 
for housekeeping without vouchers. 
BueM t v. Mihnau, M. 1716. 4 Vin. 
Ab. 129, (1:8. 2 Eq. Ab. 6, pi. 
10.138, pi. 8. 

* 21; Equity will not decree an ac¬ 
count of mesne profits, unJesa in case 
of a trust, or an infant, where ho 
entry has been made by the person 
entitled to the profits. Hutton r. 
. Simpson If l/r. M. 1716. 2 Vein. 
724. 

22. Bill by plaintiff as only child 
of a freeman, for her share of her 
father's personal estdte . Plaintiff at 
several times had received several 
sunis of her father in his life-time, 
and lie had transferred £\JOO bank 
stock, in trust for himself tp order 
to dispose of U by his will to de¬ 
fendants. Per cur.—Ordered an 
account to b* taken of what (money 
plainuff had received from he~ father 
in hia life-time, and on what a'xount, 
and reserved the considcraliuh, whe * 
ther such money should be taken iu 
part of her customary share, or whe¬ 
ther she should bate a moiely of her 
fathers estate besides what be had 
given her in hia life-time, there being 
no other child. Curia advisors vuh. 

' Stanley v. Hoirtiffe, T-1717. 7Vm, : 
Ab. 215, pi. 13. 2 Eq. Ab. 265, 
pill: 

* '23. Where die child of a freeman 
of London is to make his election 
whether be will4bide by the will o.- 
by the custom, he is not bbligtd V. 
elect until after the -account taken. 
Header v. Jiose, T. 1718. 3 P. V*. 


124,/*).'“ Vide Fredericks' Fre» 
derick f lP.W.7M. 7 

24; After a decree to account,' if 
an executor or administrator does 
not revive within six years, it is tot 
within the statute of limitations. 
Jlol/wcslicad's case, M. 1721. 1 F. 
W. 472. 

25. A person cannot bring a bill 
for nn account against one exe¬ 
cutor without the other, either as 
residuary legatee or as a creditor. 
•Scurry # (Jx. v. Morse , H.J724. 
9 Mod. 89- Vule 2 P. W. 508. 
Co: lit. 113, (u). 3 P. W. 33. 331. 
Mitf. Plead. 14-1.146.220; Ariiurst 
v . Eyre, 2 Atk.50. 3 Atk. 341. S.C. 
Plunkett v. Pynson, 2 Aik. . 51 . 

26. Tho obligor on payment of 
£20 to the obligee, n weak man, 
procured a bond and notes for money 
to be delivered up to him upon pre¬ 
tence that lie was poor, and nearly 
related to die obligee, but neither of 
those considerations being proved, 
he was decreed to account for die 
bond and notes. Lvcoa, Executor 
v. Adams, M. 172*. 9 Mod. 118. 

27. Where one claims an absolute 
gift of a peisonal estate by die in¬ 
testate in his life-time, and it plainly 
appeal* to be a trust, ibe court uill 
order him to account. Milford y. 
L'rd Herbert, M. 1725.- 9 Mod. 

ux • 

•28. Equity nill never countenance 
demands of an unfair nature, as for 
attending at auedons as n puff to en¬ 
hance the price of goods; nor Will 
equity suffer them to be set np against 
just and fair demands. In an ac¬ 
count, a cross bill for auth purpose; 
dismissed with costa. Walker*. Gas¬ 
coigne, JS. 1726. 2 Eq. Ab. 161, 
fd. 13- M Vin; Ab: 543, pT. 12, 
cited as from a MS. said to be Lord 
lldrcotfrt's .. • ; * * 

• 29. Bill for qn account of' the 
produce of .£ 20,000 South Sea stock, 
mortgaged, by tyaiMiff to defatidoit^ 
(and afar principal and interest paid) 
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i bo paid (be balance. At the 
i issue was directed, but 
upoQ appeal to die Lords the order 
vis repealed, and an account directed 
for all monies received on the sale of 
the pledged stock, Dotwithitanding 
t|te day of redemption was past, it 

l defendant had suSi- 






not appearing 
cient stock to answer 
after principal and interest sati 
the residue to be paid, and llte stock 
not sold to be transferred to plaintiff. 
Jlarrifon v. Hart, M. 1737. Com. 
lieu. 393. Fide Mercer and Tuti, 
3 Bro. P. C. 142. Merrick and 
Spark, Cora. Hep. 401. 

• 30. Two persons agreed for the 
purchase of an estate in moieties, 
which was subject to aevml incum¬ 
brances, to be discharged out of the 
parchusotinouey ; t one of them bud 
several abaleracuts made to him by 
some of the iucumbraacers, in con 
sidcration of his sendees and friend¬ 
ship. and nbich .were directed should 
fce.for his own use; yet on a bill for an 
account of the rents aud profits, tlie 
court would not allow him the benefit 
of these abatement* exclusive of the 
otfar. Iieid, he must account for 
them, ll* purchase being made for 
their equal benefit, and on a mutual 
trust Carter v. Horae, T. 1738. 
1 Eq. All. 7, pi. 13. ’ 

31. Lands were devised, in trust, 
to maintain the infant till 33, and 
then to account and pay him. the 
rents, and n>convey the estate to 
{him; but if he died before to re- 
• conyey jt to another. . .The infant is 
not .entitled tv an £cqiint till 33,. 
.foi that is-a conditioU; -precedent^ 
.hot the surplus profits if be die be-, 
fore, go to the beir irf .the testator, 
. ppt-bewg devised but the iofent 

*nd tlwkeir,.$o toggHtidn of ivoU; 
»cncy in the Unite*** m»T bring * 
. hill .for an t accpu at. , I%v.jfi^- 

S .W.-1729. %* 

33 . Iu 




goods are assigned 0 over to mirth?! 
and he comes into possession, and 
carries on the tradd,. from that time 
they arc to be considered as money 
received, and an accouut thereof 
takes accordingly. Clayton \\ Larkin, 
M. 1709. Mos. 252/ 

33. plaintiff iu his bill having 
assigned 130 errors in five stated 
accounts, the Master of the Rolls 
made an order on him, to. pick out 
those he'would insist on, and if the 
court should be of opinion they were 
not* errors, to conscut to waive tlie 
rest; if the • court thought tliem 
errors, there would be good cause 
either to decree an open account, or 
give the plaintiff leave to surcharge 
or falsify. Rodney v.Uaie, H.17S0. 
Mos. 298 . 

34% Defendant was master and 
part owner of the Carteret. In 1733, 
by deed poll, reciting the wreck of 
certain ships, and that the King of 
Spain had granted liberty to die 
South Sea Company (m whoso ser¬ 
vice defendant was) to fish for such 
wrecks. In consideration of £7iK) 
piud by plaintiff to defendant, lie 
assigned over £ 700, to lie issuing 
out oi his part of the Carteret , to- 
gcilicf with all profits arising feom 
the wrecks particularly mentioned, 
after .just allowances made.. ))i- 
covenautcil to warraut to 
his shore, and it was agreed 
the said .£700 should be liable 
to . all losses and .gams on accouut 
of the iuteoded voyage. Dcfi urfaut 
parried several contraband goods in 
his ship, and plaintiff brought his bill 
for a general account of tlie foyage. 
Per Master oif ifa Rolls, dcf^c** a 
gauend, account. Defejkfait • ap¬ 
pealed from this decree, and it was 
jousted that if the shin fad been 
forfeited, plaiutiff wpuU ppt have 
contributed tojfalo«,*pd therefore 
ought not to, have thejpin.of Si cine- - 

expose, llie drip to .forfeiture, umdi • 
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to have the itivaotage of m un- 
faiir dealing. DAree affirmed. Dr. 
Dover v. Opeyf E- 1733. 2 Eq. 
Ab. 7, pi. 18. 

33. Plaintiffs being assignees under 
a commission of bankruptcy against 
J.S. t brought their bill against de¬ 
fendant! as executor of D., who bad 
lent J. S. several sums upon bonds 
at £6 per cent, iuterest, and had 
taken advantage of his necessitous 
circifinatanccs, and compelled him to 
pay £\0 per cent, to which bo sub¬ 
mitted, and entered into agreenfents 
for that purpose. Decreed at die 
Rolls, and affirmed by Lord Talbot, 
that die defendant should account; 
and that for what had been really 
lent, lugal interest should be allowed, 
and what had been paid above legal 
interest sbould.be deducted out of 
the principal at the time paid. Plain¬ 
tiffs to pay what should be due, and 
if tbc testator had received more 
than was due with legal interest, that 
was to be refunded, by defendant, 
and the bonds to lie delivered up. 
Bosanquett v. Daihwood, M. 1733. 
Cs. temp. Talb. 38. 

36. A bill brought for an aecotmt 

t 

P 1 

alien infidel, and could have no suit 
here. Plea over-ruled; for, tfeing a 
mere personal demand, the plaintiff 
may bring a bill in this, court. Ham- 
kinenseat v. Barker , M. 1737. 1 
Atk. 50. 

37- Where an attorney's bill baa 
bcentaxed.it law, equity will not 
decree an ^coonf: for if tlie pro- 
thonotary does not make all just al- 
loiVances, the court will refer it beck 
to be re-considered. . QsbaUuton v. 
Cron, H. 1738. Com. Rep.*612, 

38. In a bill for an : account, all 
persona who have possessed them¬ 
selves of the testator's estate, ought 
to be mAh defendants.. Aeon. U 
1740. Barm Eq. Rep. 332. 2 Aik. 




121. Note. TTiis case in Atk. 
is named Glass v. Oxenham . 

39. Goods are assigned topi 
for securing a debt, the assignor af¬ 
terwards becomes a bankrupt, and 
his assignees possess themselves of 
these goods. Plaintiff brought his 
bill again*! them for on account. 
'Cbv demur, for that this matter 
was relievahle at law, non allocatur , 
for though plaintiff might bring tro¬ 
ver, yet as the goods were assigned 
as a security, there is matter of ac- 
count, and plaintiff's proper remedy 
is in equity. Rt/al v. Roberts, E. 
1740. Barnard. Eq. llep. 38. 

-10. If a defendant by his answer 
acknowledges any particular sum 
due, though he swears those sums 
were discharged, yet it is still a ground 
for directing an account. . Brace v. 
Taylor, II. 1741. 2 Atk. 254. 

41. This case being very much en¬ 
tangled, and the transactions of long 
standing, the court chose, rather to 
dismiss the bill, and leave the piaiutiflr 
to bis action at law. than direct an 
account before thr master. Sturt v. 
MeUish, T. 1743. 2 Atk. 610. Vide 
Shannon r. Sburmsu, 2 Vem. 276. 

42. Colleges are not obliged to 
account so strictly, and so far back 
a* common persons are. Attorney- 
General ?. Baliol College, M. 1744. 
i) Moil. 409. 

*3l A college made a lease, the 
rent subject to taxef; the tenant by 
mistake did not deduct them. Equity 
will not allow him those already 
paid* nor decree the account back. 
S.C. 

44, Previous to the marriage of 
G. S., the father * of the in|ended 
wife covenants to pay «£J000 totf\ 
husband on the marriage^ end that 
Ins heirs, executory fcc. should pay. 
likewise to the husband, his execu¬ 
tory &c. six months alter the father's 
death, £500, At the remainder of 
the wifVs pterion?. and by the same 
deed the husband contracted bo: 



ACCOUNT 1. 


yfftndd gi*e security by specially, 
in case hi* wife survived him, 
Ha heirs, executors, &c. should within 
six months after bis death, pay her 
.£1000. He gave a bond three days 
after the marriage, and then becomes 
a bankrupt; but before the bank¬ 
ruptcy, and after the father-in-law's 
death, the husband being indebted 
to the plaintiff, assigns the «£50() to 
him as a security for the debt. The 
bill is brought by the assignee of tint 
-£ >00 against this executrix of the 
wife's father, and the bankrupt and 
his wife, and the assignee under the 
commission for this £500. Lord 
Chancellor directed the executrix of 
the wife's father to account for the 
£500 to the plaintiff, as it never was 
the money of the wife, but a debt 
duo to the husband himself, lirett 
v. Forcer and others, H. 1746. 3 
Atk.403. 

45. The conveyance of an estate 
to wliich die defendant was entitled 
%aa suspended till an account of the 
rest of the estate was takcu, from the 
danger of the plaintiffs losing his 
demand. Shun v. Foster, II. 1746. 
1 Vet. 88. 

46. An account wa* directed to 
bo taken of testator’s personal estate 
#t making the will, and at his death, 
where one legacy was-so near m 
value to the personal estate-as that it 

• would defeat the rest; otherwise* if 
it should have pccasioned only an 
abatement m proportion. King v. 
Fhi/lips, T-J749. iVes.332. 

■47« After the death of husband 
and wife, her representatives are not 
to account for money received during 
the coverture, whether she'had a 
separate estate ornot,: unless a xpo- 
«al Kane made. Ptmtici v. Monk, 
H. 1751. a Ves;19(L > 

48. The defendant lived with a 
woman 13 years, is man and wife, 
and bad severs! children by-her; ibe 
afterwards married tjie plaintiff; who 
"brought ihia bilLlo oblige* the tU- 
fendant to account for the rents and 


profits of an estate Jjrlmiging to hefr p 
which he lad received during the 
roliabitatioo. Defethfaml tiled a crua* 
bill for an account of the money 
expended by her, mud selling up an 
agreement in writing, by which he 
was to leave lier by his will so much, 
as he received of the rents ami profits 
of her estate, deducting thereout 
what she stviod iudobted to him. 
Per nniunt.—The rrou dis¬ 
missed with costs, and defendant to 
pay costs on the original hill. Hat- 
fw/v. XXsrfejfp T. 1732. 2 Vca. 
424. 

49. Bill* to act aside an award; 
the court will not let tbc parly go 
into auy legal objection, except for 
partiality and corruption; but if the 
bill is for ail accotuit, unit prays to 
set aside an award in order to let in 
such account, there the plaintiff may 
make legal objections. Chantfnon 
v. IVenhom, M. 1754: Amb. 243. 

50. A trustee and executor nut 

proving the will, but receiving trust* 
money, may be called to account, 
but not as executor; and have pro¬ 
per allowances before tlie Master, 
fhe executor or adniinuitnitor is die 
proper^ person to call him to ac¬ 
count, which is a discharge as to him. 
Jfooni v. Moore, T. 1755. 2 Vca. 
399- 1 . 

51. (Account of the produce of nn 
estate tu Antigna belonging to an 
infant, and consigned to tbc acting 
executor in England, directed to he 
taken annually hr atiidavit. /hooks 
v. Oliver, T. 1761. Amb. 406. Vv\t 
Blair v. Drake, 11 1’cb. 1755. 

| - 52. Admission, that any timber 
has been wrongfully cut, give\ a 
right to an account. 7>c v. Alston, 

: M . 1789. 3 Bro. Ch. Ca. 37r 1 Vex. 
Jun. 82» % V *■ 

53. Where the account is inci¬ 
dental to the plaintiff's title, <hs 
fendant murf set it forth. Hall v. 
'tfoga, H. 1792. -3 Bro. Ch. Ca. 
*483- - C* 

x 54. There may be a decree for aa 
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^account, without declaring the will | atroyed by general consent. IVhartfjifa 
vrtill piovrd, where oi« of the wit- I v. Sftry, M. 1799- 5 Ves. 27i 
iu»6€» is tfbnAd. Fitzherbcrl v. I 60. On auspicious circumstances* 
Ftizherber?, H. 17931’ 4 Bra. Ch. I hi the answer, a general account was 
Ca. 231. - I «lecnu*d agaiDsl .a steward,. noliritb« 

55. Where a parly has laid by a I standing a receipt in full, which was 
great length of time, and suffered an I admitted only as evidence of the par- 
estate to be Hislnbutid, he shall not I licular payment, not of a general dia- 
havc an account. llttrcu v. D/m- I charge on an account stated, though 
K notty & at. H. 1793. 4lfm.Ch. Ca. under circumstances it might have 

Fide Earl of Deloraine v. that effect, os upon proof that the 
.Brawn, 3 Itro. Ch. Ca. 63!*. Hoi- I principal never would give any 
lingfthcad’s case, 1 P/W.742. ISarl I voucher*, aud an account kept by 
of Pomfret v. Lord Windsor, 2*Ves. the s.uwaid. Middledilch v. Shar- 
47-. Johns v. Mehhincot. Smith laitd, M. 1799- 5 Vcs. 87. 
r- Clay, cited 3 Bro. Ch. Ca. 639, I Ot. Account of arrears of on au- 
<u). Hurt i7. Vletchcr, l Atk. 467. nuity, dec reed •rnirut a purchaser, 
St. John i\ Turner, 2 Vcni. 41R. with notice, die length of time not 
Western v . Cart* right, Ca. temp, being sufficient to raise a rresump- 
King, 34- Poolcy u. Kay, 1 P. W. lion of satisfaction. H'y*n v. 

335. • I liamt, M. 1799. 5 Ves. 130. 

56. An account directed four years 62. Devise to trustees* aud their 

after dissolution of a partncrxUip, heirs, to the Use.of other trustees for 
circumstances shewing (hat one part- one thousand yean, upon trust, by 
ncr had retired, from a conviction sale or otherwise, to raise and pr, 
that the partnenhip* was insolvent. J what the personal estate should fall * 
Jnderson mnl other i, Jwgneet *. short of the debts, aud iheu hi strict 
Ma/tby, T. 1793. 4 Bra. Ch. Ca. settlement. A bill being tiled by 
423. creditors, the personal i sla-e proving 

57. Tlie answer need not set forth deficient, and the trustees having con- 
an account. where the ground upon traded to sell under their power, 
which it is prayed is denifcd; as upon their supplemental bill, prayiug 
whore the bill charged a dealing in lire benefit of tbb accounts against 
pictures by commission, snd ibe an- the Nurviviug trustee of the term, 
•wer denied that, and stated, (fiat the thpugh no party to the original cause, 
defendant sold them to the plaintiff; tlml the debts may be paid out of the « 
in ibe course of his fmde. Marquis purdiase-tnoney,and that on payment 
of Doauftfdl v. Slrrcart, T. 1797. tlie term way be assigned to the pur* 

5 Vcs. 446. Fide Sir James Cock- chasers, it was so decreed^ ibe de» 
burn r.Sir I^wrenceDtmdus. fondant not objecting. Fletcher v, 

58. Acconnt between principal Jiw/tow, T. 1800. 5 Ves. 550. * 

and agent, settled from loose papers, •’•<&. Silt by the bailiff bf London* 
the agent limving kept no rcgnlsr entitled under a grant of Edw, VL 
books. After his death, .liberty was to tlie execution and return of all 
given to surcharge and falsify, upon process in Southwark, .against" the 
allegation of errors trace discovered, sheriff of Surrey, for'an account of 
Lord Hatdwhke y. Vernon, H. the foes, disraiuod, -Lewes v. Suf- 
1793. 4 Vcs. 411. ' . •’ I to*, M. 1800. 5 Yet. 683; - • 

59. On the ground of fraud, a I •* 64. To sustain a bill for an ac- 

gcnentl acconnt was decreed, and the const there must be oratutl demtnda. # 
securities to stand only for the balance Dinmiddii r^*Baifey^T. 1801. 0 
though the vouchers lias been do- | Ves.141.* :• . . 
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■ fffc Notwithstanding an admission ' 
of assets by mistake, the court will, 
,'ppon a strong and clear can, permit 
,-an account to be liken. Young v. 
Waiter, E. 1804. 9 Vea. 305. . 

.. 66. Motion for au injunction * to 
restrain the sheriff from selling plain¬ 
tiffs goodi under an execution cb-. 
taiaed by defendant for carriages 
sold to plaintiff since .1791. 

• feodant by his answer denied that 
the charges were unreasonable, and 
stated that bills were regularly deli¬ 
vered. In 1796, a negotiation took 
place, and a bond was.given by 
plaintiff oo coDclitiuu that be should 
not be thereby precluded from ex¬ 
amining the bills. Afterwards plain¬ 
tiff applying through his agent for 
r further time, defendant gaye him till 
1799 on the terms of having his 
account then settled, which settle¬ 
ment he insisted upon. The court 


denied tLiaiquncdbo 00 the drcuhf 
stances, for no Tnisrepreacutation 
appeared. Tlic bits Were regularly 
deliverody upd after an agreement 
for au exanihiAtion of the bills au 
account had kmg been settled in a 
deliberate transaction, with the inter* 
vention 'of au ageut upon giving 
further time. Lord Cotrrteueu y. 
GodechaU , T. 1804. 9 Ves. 473. 
fide L old Donnegal v. Stewart, 3 
Vcs. 440. * 

67. 'lie profits of a partnership in 
underwriting being illegal by the sta¬ 
tute 6 Geo. 1. c. 18, s. Vi' cannot 
be the subject 08 account in equity. 
KhokIc* v. Houghton, T-1803. II 
Vos. 168. 

68. Where tlio wife lias permitted 
her .husband to receive her separate 
income, the court will only give the 
account for one year, rarket r. 
White, T. 1803. 11 Vci.225. 


.. . . ACCOUNT Ii. 

S • 

Course of the Court tcherc an Account ii directed . 

69. Defendant's aunt lived with their power to punish the ^roug¬ 
her, and being infirm, defendant re- doer. ..Rider v. Bailey , IL 1709. 
ceived her monies. The aunt died 0 Vin. Ab. 339, pi. 32. 2 Eq.Ab. 
intestate, and plaintiff being entitled 237, pi. 3. 

to a distributive share, brought a bill 71«) Costs generally follow die 
for. an account Defendant set. out event of an accouut; but where the 
the several suras* to febom paid, and account is intricate or d<*ubtfaJ, dine 
Low applied. The account was re- shall lie no costs. PiU v. Page, 
ferred, and. the Master charged de- T. 1716- 1 Bro. P. C. 372. 
fendant with the sums admitted, sub- 72. An account was directed after . 
mitring die ought hot to be dis- 33 years acquiescence. But whyf 
charged by the same answer. Sql tlie book is silent. -Kiualajii v. 
per cur, Ikfemd back fo* defendant Tyreonnel, U. 1724. 1 Viu.. Ab. 
to prove her answer. If disproved, 186, pi. 10. 2 liq. Ab. 11, pi. IJ. 

.Wo credit, to be given to other par- . 7S..Tbe course of the court is, 
riciriajt, bat .otherwise, the ..court that where an accouut must oeceS- 
toid it should ‘be Mb r charge and sarily be directed at (be bearing, a 
Aiacharge. . Jferyfcy 1702. cwumimou before the hearing shall 

1 Eq. Ab-10, pi. 10. never be granted to examine exit* 

70. The constant, course - ’ of. die; ncaet beyond j*iy ^hep tha granting 
court b, where o nmtupA accouot is * such comrai«4oa tbt7/ delay the dt- 
deqreed, to rcsagvn coaty tiU aftcslhc: reding the account s and thw proper 
report, that the court may have it in timeapply for ditch coanomaou is • 
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after the accaurfr is directed. Adam 
v . 1 Bohun, II. 1740. Baruard. 270, 
271. ' 

74. Tlie House of Lords, very 

often, in matters of account which 
are intricate, Defer it to two mer¬ 
chants, named by the parties, to con¬ 
sider the case and report their opi¬ 
nions upon it, rather than leave it to 
•jury; Gy let v. Wilcox and others, 
IS: 1740 . 2 Atk. 144. • 

75. ITte courae • of this* court is 
analogous to proceedings at law, 
where an account is to be taken by 
auditors; but the modern practice is 
to refer matters of account to a Mas¬ 
ter. Ex parte Bax, T. 1751. 2 
Vea. 388. 

76. Monet in the funds, belonging 
to wards of the court, cannot bo 
transferred into the tuunc of the ac¬ 
countant-general to the credit of the 
cause, until the account is Valeu by 
a Master, and hia report made. 
Bancroft ▼. Hick, E. 1779- 1 Bru. 
Ch.Ca.56. . 

77. In an account directed against 
the husband’s estate of dividends of 
the wiie’s separate property received 
by him, consideration was had of his 
extra expence of maintaining her in 
consequence of her being a lunatic. 
Attorney-Gene rat v. Pnrnlhir, T. 
1793. 4 Bro. Ch. Ca. 40 Q. 

78. In a suit for an account, an 
answer proceeding no farther thau to 
enable the plaintiff to go into die 
Master's office is not sufficient. He 
is entitled to ibe fullest information 
Are defendants can give by their 
answer, not by long schedules in an 
oppressive manner, but gi vingthe best 
account they can, stating that it is so, 
referring to the books, tie. so us to 
make them .a port of the answer, and 
the fullest opportunity of inspection. | 

White v. Williams, E. 1803. 8 Vcs. 
193. 


m 

79. The xourt of Chancery will^ 
we cognizance of matters, which, 
though cognizable at law, are in¬ 
volved in an account too complex 
to- be accurately taken on a trial at 
law. O’ Conner v. Spaight , H. 1604. 
lSch.fcLef.309. 

60. In account, though bail may 
be had at law, the court will grant a 
ne exeat-regno. ftannay v. AI‘En¬ 
tire, E. 1805. 11 V«. 54. 

81. When the parties who might 
claim do not attend, the Master 
ought to lake the account as care¬ 
fully as if they did. Curar v. John¬ 
ston, H. 1805. 2 Sell, fc Lcf. 800. 

82. To a bill for an account, a 
settled account was sug£*t;ed h) the 
answer, but not proved; the court 
gave liberty to surcharge and 'alsify,'$ 
if the master should hod any settled 
account. Kinsman v. Baiker, £. 
1808 . 14 Vcs. 579- 

63. But a bill impeaching an ac¬ 
count must allcdge some specific 
errors or the court will not grant 
tlie liberty to surcharge and falsify. 

8. C. 

84. An agent or bailiff confound¬ 
ing his principal's property with his 
own, was charged with the whole, 
except what lie can prove to be bis 
own; tind in this case, there being a 
breach of the terms whereon the 
court had dissolved an injunction, 
such cuquiry was directed with costs, • 
Lwp/tjii v. White, Ms 1808. 15 Yes. 
432. 

85. The court in the above case 
refusal to give a prospective direc¬ 
tion to the Master to admit books, 
not legal evidence, but give liberty 
for him to apply to the court for 
further directions, if any doubtful 
question of evidence should arise- 
S. C. 443. 
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ACCOUNT ill. 

Of the Parties to an Account . 

, 86. Id uccount both parties are afterwards offered to A. at the same 
acton. Done's case, T. 1714. 1 price. Plea allowed. Deanv.Ga- 
P. W. 263. ^ veil, FI. 1673. Rep. temp. Finch. 

/ 87. And may revive. 1 lolling*- 111. 

heads ca. M. 1721. 1 P. W. 745. 90. Mortgagor and mortgagee 

88. lu a bill for an accouut all settle ap account before a Mater, 
persons who have possessed them- and now a subsequent mortgagee sues 
selves of testator's estate must be fora not account, without insisting 
made defendants. Glass v. Oxeir- upon purlieu lavs, but only a Hedging 
ham, LI. 1740. 2 Atk. 121. the former to be false, and made by 

89- A. prayed an accouut of goods consent. Decreed, the second mart- 
sold in exccotiou, at an under rate; gagee should be bound, if the coIUh 
defendant pleaded his purchase of siou be answered. Needier*, DtebU, 
the sheriff, ami that the goods were T. 1677. I Cb. Ca. 299- 

ACCOUNT IV. 


Where binding and conclusive, and on whom, (a) Where to be opened or 

unravelled, (b) 


(a) tVhers binding and conclusive, for these two sums, p re f erred hia bill 
and on whom . in equity, and* the appellant's wife 

91- A. settles an equity of re- by her answer admitted the receipt 
dcmpUon for a jointure, and after- of them. Chancery decreed, that 
wards becomes a bankrupt, the as- there appearing uo positive orders 
signees settle au accouut with the front P. S. for payment of these two 
mortgagee, the jointress shall be sunrj, appellants ought to pay the 
bound by this account, unless she principal, interest, and costs. 'Dus 
can shew particular errors. She, cJccretJaflirined by tbo Lords. Du/- 
ho waver, hod leave to amend her bill, phin 4 tx. v. Haynes, II. 1697. 
Knight v. Bampjield , T. 3683 a . I Show.jJP. C. 17- 
Vern. 179- 93- is tenant for life of a trust 

92. P. S. being guardian to.ap- estate,'remainder to his sons. A., 
pellnnt's wife during minority placed before a son born, brings a bill 
her with C. S. fur her education, against the trustees, and an account 
and ordered respondent to pay"C. S. is decreed, and afterwards taken, 
what sums should be called for. Se- This account shall Mud the sons, for 
verml • sunfs were paid on account, all persons that could be made parties 
and were allowed. Appellant's wife, were parries to the suit. Leonard's. 
when she attained her age, as by Lady Susses, M. 1705- 2Vero.527- 
order of P. S. f desired more money, 9 *. If the immediate parties to a 
and two sums were accordingly dealing accouut together, the repre¬ 
paid her. .Appellant's wife after- tentative b of either shall not bo re¬ 
wards come to an account with edved to object to it. Gee if Vx. 
P. S,. and ffcnersl releases were ease- v. Lewis. M. 1709- Colics' P. C. 


and ordered respondent to pay«C. S. 
what sums should be called for. Se¬ 
veral sunfs were paid on account, 
and were allowed. Appellam's wife, 
when she attained her - age, as by 
order of P. S. f desired more money, 
and two sums were accordingly 


P. S., sod general releases were exe¬ 
cuted, but said two sums were not 
entered in the account. Respondent 
not ha vine received any allowance 


not having received any allow ance | prevailed o a 

'zzzss&’szmu 


v. Lewis, M. 1709. Colics' P. C. 
416. 

95- The guardian of an infant 
prevailed ©a her, about a month 1 


Ipc 
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sduable to relieve* against the release, 
and U-r them iif to disprove die ar¬ 
ticles hi the crcc&unt. Anon. 1663. 
Skill. 148. 

115. The workmen and overseers 
employed to build Blenheim-House 
having accounted with die officers of 
(lit; crown, and the Duke of Marl - 
borough being afterwards called up¬ 
on for a considerable surplus charge, 
thought himself not concluded by 
those accounts, and brought a bill 
for an account of what monies had 
bc«;ii received of die crown by* the 
overseers. Decreed they should ac¬ 
count again before a Master. Duchess 
of Marlborough v. Sir John Fan- 
burgh el ah T. 1743. 9 Mod. 123. 
Fide 12Ch. Ca. 32. I Yea. 163. 

1 Vcm. 179- 465. 2 Com. Dig. tit: 
Chanccrv (2 A. 8). 

116. Plaintiff by his bill assigned 

150 errors in five stated accounts. 
Ordered to pick out those he would 
insist on; and if the court should 
not d..cm them errors, he should 
waive llie rest; but if errors, plaii* 
tiff should have leave to surcharge 
and falsify, or an open account will 
bo decreed. Rodney ?. /Tare, H. 
1730. Mos.296. . 

U7. A bill may be brought for 
errors in nn account, though lit lias 
been settled for three or four* yean. 
Roberts v. Kufjin $ II. 1740. 2 Atk. 
113. 

118. Where frand appeared in a 
stated account, the whole decreed to 
be opened, though it was a. stated 
accouut of Ufenty-tliree. years stoud- 
ing. Vernon v. Fawdrcy, H. 1740. 

2 Aik. 11Q. 

11.'). An account settled ten years 
bi Are the bill lied, rivmgfr couUio- 
ing very grow ffr ms, shall riot be 
opened; l.ut the »hWiff permitted 
tuiurdiar^-aiid Bronmell v. 

RrOniclf, K. 1 T8G. ; corSfi Bro. Cb. 
Ca. Ii2. Anil on hiu. Vic5\tho emu 

efisf /vi 


120. Where nn attoruto u* t * bis 


fV* 

tonify 


influence over hb client to settle mi 
unfair account between diem, the 
court will open it at any time. Sir 
IValkiu Lewes et al. v. Morgan 
et ah T. 1796. 3 Aiurtr. 7fl9- 

Vide Walmrievtf. Booth, 2 Atk. 25. 
Newmau *. Newman, 2 Vcs. jun. 
199. Draper’s Company v. Davies, 

2 Atk. 295. 

121. In such a suit, it is sufficient, 
if, upon the whole, the court see au 
unfair account, although die particu¬ 
lar objection raised by the bill are 
not made out in evidence. S. C. 

122. If, in such a suit, thcvouclicra 

have been delivered up, and cannot 
be found, the oath of the party mast 
be admitted as to their import. S. C. 
Fide Vaughan v. Lloyd, cor. Lord 
T/mrlov, 1781. « 

123. A settled account between 
attorney and client, opened upon tho 
dicot's general allegation of errors 
admitted, though uo specific errors 
pointed out. Malthercs v. IVahcyn, 
T. 1798. 4 Vcs. 118. 

124. Accounts opened, and a ge¬ 
neral account decreed against an 
agpnt, who was also tenant to his 
principal, in respect of a fraud; the 
relative situation of defendant, as 
aacut and tenant, deprives liim of an 
objection that;might be Cooi|ieteut 
in another, as plaintiff not bringing 
Ins demand forward at an earlier 
I*fiod. Beaumont v. Boultbee , T. 
1600 ... 5 Ves. 485, 

125. A verbal statement of an 
account, and a receipt in full given 
for the balance then agreed to be dne, 
are no bar to a bill for opening die 
account, if there.liuve been mistakes 
in the transaction. Walker v. Con* 

1801. Forrest. Each. Rep. 

• 157- • • 

• 126. A bankrupt ciimot be per¬ 
mitted to surd targe aid falsify in 
die master’s office, accounts settled 
by the commissioners long ago; but 
palpable errors pointed out may b+ 
rectified 0 * petition. v 3ftr ogood v.- 
Swanskin, -M. 1801. 0 Yes. 485; 
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127. The court will not open a 
settled account where it has been 
signed, or a security taken on the 
foot of it, unless the whole transact 


tion appear* fraudulent upon irrroiV 
specified in the bill iunl supported by 


evidence- __ 

1 Sch.JtLef.JtTJ. 


ACCOUNT V. 

■ 

What shall be a good Bar to an Account . 


1(28. Detinue of charters is a good 
pica at law m bar of an account, 
and so it is in equity. Plymouth v. 
Wadon, H. 1(188. 2 Vera. M. 
fide Kerslake r. Pannel, Donb. 
♦287- 

129. Bill for an account of the 
rents and profits of land. Per cur . 
—When a person has been ejected 
at law, and the other party has been 
w possetshm above twenty yean, and 
no account demanded or bill filed, 
the statute of limitations will bar an 
account in Chancery, as well as ait 
action at law for the mesne profits, 
for jut poueuionit is gone by. the 
statute; and if once the statute Lo¬ 
gins to attach, incapacity will not 
aid it. Nevarre v. Hutton, 1715. 
Vin. Ab. 185, pL 7. 2 Kq. Ab. 
9, pi. 6. Hiis statute does not ex¬ 
tend to a trust, but in this case de¬ 
fendant coming iu by a recovery at 
law, and twenty yean elapsed before 
bill filed, the bill must be dismissed 
quoad the account of the rents ana 
profits. S. C. Ei tide Norton v. 
i'urvil, 12 Eq. Ab. 152, pi. 14. 8 
P.W.144. - r 

180. Bill for. an account - bp a 
merchant against his partner. De¬ 
fendant pleads, that the dealings, the 
subject of the bill, were transacted 
above twenty years before bill 
brought, plaintiff’s acquiescence 
without suit, aqd also the statute of 
limitations (of 21 Jac.I.c* 16.) in 
liar of the account Plea allowed 
for forbearance of suit for 80 years 
i| a good bar in equity, though be¬ 
tween merchant and - merdiint. 
Bridget v. Mitchell, H. 1786. Gilb, 

VoL. I. 


tiuu 

not 


Hep- 224. Note, The distino 
is, that if open accounts are con¬ 
ed by subtequent acts, they are 
oarred by such m length of 
; otter if deserted; for then the 


131. A. and B. were entitled to a 
personal estate by tbo statute of dis¬ 
tributions, and an account thereof 
was stated between them; after¬ 
wards A. by bill demands a discovery 
of Darticulnr ilmu. uiiimMMl not to 


be comprised in it,and yet at die same 
time allows the account to have been 
fairly taken. Defendant pleads the 
stated account hi bar; nnd it wn» 
insisted for him, that either the items 
must lie denied in particular, by 
falsifying them, or sayiug they were 
not allowed, or else a surcharge must 
be brought in; bat that here neither 
of these ways is taken, so that the 
plaintiff> ould unravel the account 
without -pointing out one error hi iu 
Lord Chancellor allowed thcjplea, 
and said, this must not be suffered. 
Burke v. Bridgman , M. 1730. 2 
Barnard. 872. fide Hart v. King, 
Bnnb. 764. 

132. When a bill is for n general 
account, and defendant sets forth a 
stated one, it is prima fade a bar to 
a general one, till particular errors 
are assigned to die stated account. 
Damon v. Dawson, M. 1737. I 
Atk. 1. 

133. It will not support a stated 
account to alledge there has been a 
dividend mode between the parties; 
for a dividend may be aide subject 
to an account to faiaftarwanU taka* 

U 
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.' 134. Lsngth U lima it sometimes 
a* bar iu cquit/to an account; but 
not against un administrator for exe¬ 
cution of a trust of real estate, 
though stale accounts are much dis¬ 
couraged by the court Pomfrat v 


Windier, T. 1752- 4 Ve«. *85 

485 . ... 

135, An offer to account will 

take a case out of the statute of ii- 

mitatious. S. C* 


ACCOUNT VI. 

a, and in tokat Manner, an Accountant shall be charged 
discharged, and what AUouance he shall hoot. 


136. A. gave £250 to his son, 
and made his wife executrix* who 
married again. On a bill by the 
■on for his legacy, defendants claimed 
an allowance for maintenance and 
education. Sed non allocatur 9 but 
a sum paid as an apprentice flee was 
allowed them. Anon . M. 1681. 

£ Vent. S53. 

137- In account, no allowance for 
diet where the party comes m as a 
guest upon imitation. Arundel t. 
Roll, M. 1081. 1 Vem. 10. 

138. An accountant shall be al¬ 
lowed all sums under 40f. on .his 
oath; but then he must mention in 
his affidavit to whom paid, and for 
what, and when. Anon. M. 1684. 

1 Vein. 284. Fide Marshfield e. 
yVcston, 2 Vem. 176, and ride note 
to next case. 

13Q. And die whole so allowed 
not to exceed £ 100. Wicker ley t. 

Note. % Lord Chancellor not 
satisfied with this rule, said he 
would consider how to rectify it. In 
1 Eq. Ab. (5th ed.) 11, pi. 14, n. to 
Marshfield and Weston, it is said to 
be now the cataMMied practice in 
Chancery that a defendant shall be 
* allowed sums under 40s. by way of 
discharge, upon his oath, : but the 
plaintiff •hall not be allowed any 
thing on his oatbt 

' 140. Colonel (I. married Lord 
JU W»dpw, who was executrix of 
her husband, and kept 4 book of 
accounts relating to his estate; and 
after she married Colonel R. the 
J»ok was continued on. Af¬ 


terwards he went as governor to 
Barbadoes with his wife, and the 
servant who kept die book; they all 
died there. It was proved in the 
cause, that die book was made up 
from vouchers, and that great part, 
of the roooey was paid; and the wit¬ 
ness believed the whole was paid. 
Upon exceptions to the Master s re¬ 
port, adjudged the book should 1* 
allowed as a discharge as well as a 
charge. Dantonr. Earl of Oxford, 
M. 1701. Collci’ P. C. 299. 
Pre. in Ch. S. C. differently stated. 
188. Fide Mellish t. Turner, where 
books were lost in the earthquake at 
Smyrna, and defendant's books, which 
were charged against him, were al¬ 
lowed to be his discharge. 

141- Lord Keeper thought it a 
good ruJo to establish, that where a 
man was dinged by an oath, or a 
book, die same should be his dis- 


Wicherley , T.Jf»7._ 1 Vem. 470. | Wuugc. S. C. 

142. Bill for an account of ouo 
as bailiff, suggesting fraud; if de¬ 
fendant pleads that at rach a time he 
(fid account, he need not go on and 
set out an account. Quitter v. Mils- 
sending, E. 1726. Qilb. Eq. ttep~ 
229. . 

143. The court allowed the exe¬ 

cutrix of a master of a ship sums 
under 40c., which* the testator had 
fairly entered in dh account-book, 
without proof, for the same would 
have been allowed to the testator on 
his own oath.. Morely v. Bonge § 
M.1729. Moa. 253: Fide ft Van. 
283. 470. 2 Vert. l?6. . 

144. When at law a person in no 
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account jj allowed saras under 40f, ; Hateley, T. 1791.1 1 Ves. juris 
on Ilia oath, he mnft swear positively,. 292. t , 

>ud not as to hia belief only: the * 147. A party chained, by bin an- 
same directions as to this matter are svver or examination cannot discharge 
given under a decree in this court, himself by it, unless the whole is 
that he must peremptorily swear to stated as one transaction, as that uii 
the fact . Robinson, Bart. v. Cum- a particular clay he received a sum, 
**ing, M. 1742. 2 Atk. 410. and paid it over, not that on a parti- 

145. Allowance made to a solici- cular day he received a sum, and ou 

f°!’ employed by the mother of an I ji subsequent day be oak) it oyer, 
infant, in receiving rents which were Thompson v. Lambe, T. 1802.' 7 
in danger of being lost, given as a Ves. 587. • No/e. In this Cano L»rd 
just allowance to the mtfhor, sop- Chancellor expreased a wish dial die 
posing her die accounting party. Masters would be strict upon those 
Stewart v. lloart , T. 1789- 2 Bro. who would not attend them, and 
Ch. Ca. 66d. make their reports ex parte, adding, 

146. Son employed under, paid that the court would always support 

by, and accounting to, his father,may than in such cases. Vide etiam 
bea witness, but is not accountable to Ridgway v. Darwin, 7. Ves. 404. 
hia father’s principal. Cartwright v. ;;/ 


ACCOUNT VTL 


■ a . 

(c) Account of Profits ; where from the ' Title accruing. 

from the Filing of the Bill ofdy. # . 


(d) Where 


(c) Account of Profit*; where from I Lord Towahend «?. Ash, 3 Atk. 
the Title accruing. I 34. 

151. Where plaintiff has been 
and ] kept out of poimettion by the fraud, 
concealatept, or misrepresentation 
of the defendant, upon a bill "in 
equity for discovery and relief; aa 
account of the protita.wiil be decreed 
/ ' • from, the time the title accrued* 
• 149. Where one is in possession Dormer v.. Fortcscuc , T. 1744. 
of lands belonging to an infant, if Ttidgw. Ca. temp, liardw. 184- 4 
the infant when of age‘make*, out Brp. P..C. 3^5, 405. .. 

Ids title, he shall recover die profits i^2. So,.wherefile plamfifFs title 
in equity from the first accruing of is an equitable ooe. S. C. 
his tide,, myl not from the tiling of . 153. An account of renq of au 

his bill only. Brunei v. Whitehead , estate held of trustees, ordered only 
M. 1731. 3P.1V.045-*. fbrihe.lastsix-ym9 § before die Mil 

*5f). So the defendant s)iall ac- .filed, die statute of limitationsbping 
count for the profits from the time insist,ed on. Fiercely. Ballard, M- 
tha plaintiff’s title accrued, and 1793 ,4 Bro. CJu.Cja. 468. 
not from the filing the bitt* drily, if * 154. Account of rents confined to 
the defendant bad concealed *e six years, by an gnatogy to adaption 
deeds and writings making out the for mesne profits. Reode i.F&ede, 
•plaintiffV title. S P C. Et Tide H. 1801. A'fflfr 744. 

Corner v. Fortwcue, 3 J|ft. \%A. 133. , Aceopaj # «M«p. 

. $2 • 
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• since the title accrued, decreed against profits as incident to the relief which 
executors, upol the special ground was origiually a proper subject of 
that the pUwtitt was prevented from equitable jurisdiction. But a man 
recovering in ejectment bj a rule of having a mere legal tide to the pos- 
the common law, and bj an injuno- session cannot come into equity for 
lion at die instance of the occupier, the recovery of h. So, if he has 
who ultimately failed both at law and origiually recovered the possession at 
in equity. Pulteney v. Warren, E. law, he has uo right to proceed iu 
1801 . 6 Ves, 73. equity for an account of rculs and 

156. No action of trespass will* profits, for as bis tide to the iKuses- 

liepgainst an executor for mesne pro- sion was at law he must proceed for 
fits, hi semble* S. C. * the whole there; but if a man is 

157. The simple case of the death obliged to come iuto equity for aid 
of the occupier will not sustain*a bill to enable him to prosecute liis title 
for an account of the uicsne profits, at law, after possession recovered at 
tinder the head of accideut. S. C. law, dicre may be cases hi which he 

158. Account of rents and profits may come back for an account of rent* 
confined to the filing of the bill, where and profits hi the suit depending iu 
filed upon grounds of equitable re- equity. So ? if he lias been prevented 
lief against a mere adverse posses- from cnlerirq; by fraud, a bill hi 
aion, without fraud or concealment equity will lie for on account of 
of some instrument necessary to en- rents aud profits during tlic fraudu- 
mblc die plaintiff to proceed. S. C. lent possession held against him; but 

159- Upon a bill for au assign- a man having recovered possession 
ment of dower, and an account of iu an ejectment, cannot afterwards 
the arrears, the question was, from be allowed to file an original bill in 
what time the account should*be equity for an account of rents and 
given, 12 years having elapsed before profits during the tortious possession 
the bill tiled? Per M. ft. thewi- held against him. 
dow is primh facie entitled from the 

time her title accrued, and it is upon (d) Hint frvm the Piling of the 
the defendant to shew why sbe should ” Bill only. 

not have it Sometimes a question 161. If an estate is devised in 
arises, whether the account shall be trust, to pay debts, the heir must ac- 
y caTricd back to the time the title ac- count for die rents aud profits, from 
crued though barred at law, as in the time of filing die bill. Cham- 
Dormer v. Fortescue (2 Aik. 282. hern v. Harvest H H. 1729* Mos. 
3 Atk. 184). His honour decreed 124. Vide Montagu and Ford, 8 
the account from the death of the Ch. Co. 825. 1 Vcm. 282. 
husband. Oliver ». Richardson , J62. Defendants set up a deed of 

ill. 1803. 9 Vea. 382. trust of die estate in question, which 

160. In Bamacall v. Bammall, was declared fraudulent against plain* 
. ,H. 1794. Dom. Proc. lrel. Ridgw. tiffs, asJutfemcntcreditors, whopeti- 
Ca. temp. Hardw. 198 (n). the doc- doned for au account of the profits 
trine iu Dormer v. Fortescue, sup . from, the filing of die bill. Per cur. 
was very fully discussed, when Fku As there are more judgment creditors 
gibbon , Ca. held, that a suit for the than one, equity can direct an account 
recovery of possession is property of the profits from the decree. It i« 
cognisable in equity, and the plaintiff usual lor a judgment creditor to to- 
' shall obtain a decree for the posset- quire from the heir at law an account 
v siem there) and thit the court will of the profits received by him as the 
'direct au account of the rents ami assets of his ancestor; for, if hit 
i 
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should bring on action, he would Dnmsmond v. The Dkke of St* AU % 
have judgment for the value of die bans , T. 1 * 600 ; 5 Vie. 4J3. 
estate, and, therefore, equity decrees • 169- Under a conveyance of a 
accordingly. Higgins v. York West India estate, which was in effect 
Building Company, M. 1740. 2 a mortgage, though expressed as a 
Atk. 107. ^ trust, an assignee was held liable io 

J(i3. Where a mortgagor is in pos- account as a mortgagee, and not en- 
session a mortgagee can never have titled to charge as trustee or agent; 
an account of the profits for any therefore, the accounts settled .with 
past years during bis possession, the executors of (he mortgagor, 
S. C. J ' ‘ since his dpatli in 1791, were da- 

164. Equity will not do more than dared not to be considered as settled, 
remove a fraudulent conveyance out and th* prior accounts to stand, with 
of the way. Hie court will not do- liberty to surcharge and falsify, but 
cree profits back against the original not further back than 1785. • Cham- 
debtor, and owner of the estate re- bersv.Goldicin , E. 1801.5 Vet.834. 
ceived pendente litt in favour of 170. Strong vrmrnda are necessary 
judgment creditors, from the filing of to set aside settled accounts; or error 
the bill, nor decree a sale, but will to surdiaree and falsify. S. C. 
follow the law, and leaVe them to 171- Hi is cause now came on be- 
tkeir remedy by elegit. S. C. foro the* Lord Chancellor upon ap- 

jGj. Where defendant had no no- peal from the Rolls. Hie petitioner 
lice of the plaintiff's title, nor had stated error in making the defendant 
any of the deeds in his custody, answerable for any part of the ac- 
cquity will decree an account ouly counts of the mortgagee in trust, in 
/rum the filing of die bill. Dormer declaring that he ahd such mortgagee 
v. Fortrscue, T. 1744. llidgw. Ca. vert not entitled to charge for com- 
temp. Hardw. 183. mission or sgcncy, except what should 

106. So, where the plaintiff hath appear that they had actually paid to 
lain by. S. C. other persons, and in opening the ac-.- 

167. Id a doubtful cam, the ac- count settled with the mortgagor’s 
count of rents and profits directed executors. Lord Chancellor varied 
only from die time of .the bill being the decree, first, by confining the 
filed. Forder v. Wade etui . IL liberty to surcharge and falsify 
1794. 4Bro.Ch. Co. 521. * • to the accounts of the defendant 

' 168. The grant of the office of re- himself as assignee of the mortgagee 
gister in Chancery for lives, in trust in trust, without prejudice to any 
for the Duke of St. Albans his heirs, suit against the representatives of the 
and assigns, descends to the heirs go- assignor. Secondly, by confining the 
neral, and does uot follow the litre; declaration against the right to cont¬ 
ain], being assignable, dieclaim of the mission to the period of residence ia 
mortgagee was established, but not England, leaving open to laves tiga- • 
the past profits. Tlie Duke being tion before the Master the right to* 
trustee, but having obtained posses- commission while in the West ft- 
aion without title, os heir, though the dies, which point was not made by 
plaintiff was an infant * Hie court the pleadings. As to the onening of 
inclined not to cany the account tb*f accounts setded with the exccu : 
further back than the filing of the tors of the mortgagor as the original 
bill, (if die profits had not been paid owner of did estate since his death, 
into court at an earlier date,) on the the decree wgs affirmed. Chambers 
fjjit Instituted. by tlio mortgagee, v: Goldvin , H. 1804, 9 Ves. 254. 
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• 172. Tie hfjr, u well u the act 173. The conrt will confine an 
of the parties, provides, that account, account of rents and profits to the 
settled shall not be set aside but for filing of the bill under special cir- 
fnnd, or surcharged and falsified but cumstancca, wch as laches by the 
for error, and for tlie purpose of sur- catui quetnat, m not asserting his 
charging and ftlsifyiug accounts, some right. Petttward j. Prucott, T. 
specific error must be charged. S.C. 1802. 7 Ves. 540. • 

'.’Go. «GG. 

«■ . ACCOUNT vur. 

Of mutual Jccovnlt Current* between Merchant* and trader*; how iht 
some ikall be taken, or where allowed in Equity. 

• • 

174. It was insisted, and not do-1 billl .drawn u cadi*, but (he bill*, 
died, to be a custom among mer- I are not accepted by the contrivance 
chants, that all accounts should be I of A.—B. shall not be concluded by 
‘ evened between than, by way of e*- I that account, but shall be paid not* 
toppd, especially in busines} of the withstanding. Wart ▼. rrad, H. 
■ante nature. Fcuhon v. Atoood, 1696. Colies' P. C. 67. 

M. 1070. 2 Ch. Ca. 7. 179*. A. indebted to B. in .£<500, 

J 76. Though length of time is no finds him in great distress, ami gives 
bar, where accounts have depended him £50 asaloou, and takes Hispro- 
a great while between two merchants, missory note as for money borrowed, 
yet if dealings between them have This note is not evidence that B. was 
ceased for several years, and one of not indebted in the larger sum. S. C, 
them dies, and the survivor brings a 180. Two persons had mutual 
bill for an account, the court will dealings but before their accounts 
not decree an account, but leave the were settled one died, and the sur- 
nlaintiff to his remedy at bw. vivor brought a bill against his exc- 
Sherman v. Sherman, M. 1092. 2 cuU** for an account, and that plain* 
Vem. 27G. ' tiff might discount what he was to 

170. If an account current is sent pay out of what the executors were 
bygone merchant to another, who re- no pay him. Decreed accordingly, 
ceives it, and makes no objectious j Although it was objected it might 
for two or three posts, it in looked make a devastaiit m the executor, 
upon among merchants to be an al- Beaumont v. Grover , M. 1701. 1 
iowance of the occoml S. C. . Vide Ab. 8, pi. 7. 

Ticked v. Short, sro. 239- 181. A. is a goldsmith, and there 

• 177; Where there > a decree for is a mutual credit between A. and B., 
a mutual account, the pbintiff oq his aud A. becomes a bankrupt, only 
r owu bill may be decreed to pay the the balance shall be liable to the 
Wance of die account. Slotcell ?. bankruptcy; and it is not material 
Cole,jL . 1693. 2 Vern. 297. whether the mutual credit be by open 

178. A. sends B. as • factor account or mutual stated debts, 
abroad to buy merchandise, and com- I^tnaborovgh t. Jones, T. 1716. 
missions him to draw on a foreign J P. W. 32.?. Nate, this subject bos 
merchant for tbe amount, which he received further regulation by slat. 
V^*»cs in the account fornished. A. 5 Oeo. II. c. 30. Fide Ryal «t>. 
credit for foe amount of foe Rowlcs, 1 Yea. 375. Am to foe go- 
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fteral construction of cases 
mutual credits, vide ex parte 
1 Atk. 223. Ex parte Piexot, 1 
Aik. '230. Ex parte Ockeoden, 1 
Atk. 335. French v. Feun, Cooke’s 
Bmkr. Laws, 577. Grove v. Dubois, 

I Term llep. 112. Rise o. Dickson, 

1 Term Rep. 283. Haukey v. Smitli, 

3 Term ltep. 507. Whitehead v. 
Vaughan, Cooke's. Bankr. laws, 587. 
Smith sail Hudson, 4 Term Rep. 
fill. 

18 * 2 . l^ere being accounts current 
between A, and U. a goldsmith, B. 
gives out his casJ^nute to C. for 
£ 5000, and A. mortgages his estate 
as a collateral security for the money. 
B. gives C. £\00 for his favour in 
the mat ter , who keeps the cash-note 
by him . Some time after the mort¬ 
gage forfeited, B. becomes a bank¬ 
rupt. A. prays relief, because C. 
neglected to turn the cash-note into 
tnoncy when he might have done it 
It was directed that an account be 
taken how matters stood between A. 
and B. Mason v. Lake, H. 1717* 
2Eq.AU 481, pi. 14, cited as a 
MS. report, said to be l>ord Jf«r- 
court 9 *. 13 Vm. Ab. 524, pi. 4. 

1 Bro. P. C. 579. 

183. A., a clothier, and B., a dyer, 
had mutual dealing in the way of 
their trade, which were 
for several years without _ 
money ou either side; B. dies intes¬ 
tate and indebted to other* by special* 
ties, who, as principal creditors, take 
out administration to him, snd^iue 
A. at law. Equity will, enjoin the 
action, and_ order on account, and 
that A. shall be allowed by wav of 
discount, what was doe to him from 
B-, *nd liia coals. Downhawr V- 
Matthews, H- 1721. Pro. in Ch. 
58a Vide 1 P* W. 335. 3 P. W. 
138. 130. 1 Atk. 228.-S.P.336. 
8. C. cited. 8 Vm. Ab. 560, pi. 8£ 
Bit Rep. 653. Vide 1 Vera. !«• 
•8 Vera. 4«8. « P. W- 130, where 
•toppege will be aHoirad 
ptymeot. Vide «I»o 7 Gee 


II. c. 30, re Jpectlng mutual * 
in cases of b» nkijipiey. 

18 4. Plaintiffs and intestate lad 
mutual dealings as tradesmen. Plain¬ 
tiffs were indebted to intestate £30 
for paper, and intestate to plaiut'dlj 
i?l 00 for sugars, lutestate died, 

leaving no onsets to pay. Defcudant 
lakes administration as principal cre¬ 
ditor, and tlien brings an action 
against thq plaintiffs for goods sold by 
the intestate, and gets a verdict and 
judgment Plaintiffs bring tlieir bill, 
suggesting a muluatus , and praying 
an account; and that, deducting the 
debt due by them to the intestate, 
have satisfaction out of the 
assets. Per cur^—Decreed, that 
defendant acknowledge satisfaction 
on the judgment, and that an account 
bo taken between the parties* and the 
balance due to the plaintiffs be paid 
in a due course of administration, but 
without costs, because defendant is 
an administrator. Hawkins f. Free¬ 
man. M. 1724: 8 Vin. Ab. 560, 
561. 2 Eq. Ab. 10, pi. ia bide 
Downlnun v. Matthews, Pro. in Ch. 
580, dtod for plaintiff. Note, in all 
mutual dealings between traders, it 
is reasonable to suppose they inteud 
one debt should be set against fhe 
other, and tbo balance only to be 
paid, as in cases of bankruptcy, and 
therefore the least evidence of such an 
intent , is sufficient. Diet, per Isml 
Chancellor, in S. C. 

185. Where persous hare mutual 
dealings, signing the account is not 
tomake it a slated one; 
keeping it any length of time 
without making an objection, which 
binds the persou to whom it is sent, 
and prevents his entering ifito an 

r account afterwards. H*//2r V. 
egan, H. 1741. 3 Aik. 353. • 
80 , The delivering up vouchers 
in affirmmduo that the account 
between the parties is a stated 
one; but it is not absolutely neces¬ 
sary they should be delivered up at 
he account is settled, d. (X 
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•’ if-7 Rank krpp the drafts mncbuit l o another abroad, nh. 
liluch are upon them on fill*, makes no objection for two >( an 
Im i mse tin \ aie \mubi is and uf use aftti hr iccrivea it, it w ronudeied 
in rliaiiiiirup dis]iutes bUncru llieir in equity, and among mcicfainU, aa 
•Imp, and a thud pcisou. S. C. a atatoo account. TicktU v. Short, 
1 «h. It tui .it count ib srut by one E. 1750. 2 Va. 239. 


• ITTIAV 
AvllV/lla 

1. Actions arc defined to l>e the ways take tlus into coutideutioc, 
IjuIuI demand of a man's right though they cannot at Ijw pay any 
Aitto nihil ahurt at . qnmn i jui pjosi - regard to it. Rnyn Duke if Jicou- 
tjufmh ut judimi,qnotl *r6i debcatnr. fat, T. 1741.2 Atk. 194- 

i'n. I at £35. 2 lust 40.—TW are 5. Where a peibon has a sole ev< 
cbstnnruished into thice kinds, uaI, < hi-ave right, which is mirmgul upon, 
1#noiiaf. and auier/, and under these if an action of trespass Mill not he, 
thin head* evejy species of remedy he may base an actum on the case : 
by siut at law may be compiled, for the law Mill not punnt a man 
3 BU. Coin. 116. Mho has a light to be Mithout a re* 

2. A'cnt/atias is Dot m natuit nudy. // kiichvich r. lIide,T 1742. 
of a new ai Uon, hui a continuation 2 Atk. JOC. 

only of the old one. Atomic v. 6. Comts of equity f uo non tlian 
Jlakkty f M. 1732. 3 P.W. 148* muits of law. aie obliged in 

3. VVhae the plaintiff has brought leasons for then judgments. Though 
his action at law against the riefen- an aitioii ht brought for srserai do 
dant, and has bail, the court of mai*^, and a judgment for one only, 
Chainciy Mill not grant a tie exeat it 1 a. much a judgnw ut as if flietc 
9teno. Pakcwnn v.Cusby t H. 1730. hid buna paiUcular ditmiunauou 
3 P.W.31 4,(n.) Ea zxifJ'Brunker, noon e*ch. (hrtuiu v. Moh^orlh, 
A P.W. 312. S. P. Anon 2 Atk. *. 1747. 3 Atk. 027. 

SJO. S. P. # /. i'ousesanceor dtlhery isnece»- 

4. Whwc the mothes to an action * suy to buppoit general indebitatus 
are unjust, though the cause of actum a'xmnpnt Spumer ▼. Maifost, T. 
ws just, 1 court of equity will .d- 1792.1 Ves. juu. 53a 
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AGREEMENT. 

JL Where an Agreement dull he binding in Equity; by whom to be 
performed; and where the Person or Estate u made liable to a 
Covenant or Agreement. 

1L Where Equity will relieve against unreasonable and other Agree¬ 
ments. 

III. JVIure a specific Performance of a Covenant or Agreement trill be 

decreed (a\ and tv here not (b). 

IV. What .shall be deemed a sufficient Perfornuotce, or shall go in Satis¬ 

faction of the Whole or Part of an Agreement. 

V. Of parol Agreements; within the Slalpte of Frauds ty).—Without the 
Statute (b).— Part Performance, its Effect (c). 

VI. How far Equity will decree the Performance of a voluntary Agree¬ 

ment ,i and particularly as against Creditors . 

VII. Underhand private Agreements. 

AGREEMENT L 

• 

L Where an Agreement shall be binding in Equity; by whom to he per * 
formed; and where the Person or Estate is made liable to a Cove¬ 
nant or Agreement . 

1. A. agrees in writing, with B. devised the copyholds to defendant, 

and C., to pave the streets in the pa- who was entitled to tlie remainder of 
rish of D,; B. and C. oil behalf of the freehold lands, and lie devised the 
themselves and the rest of the parish, freehold to plaintiff. Dcfcmhut, 
agree to pay A. He agreement is. apprehending that A. hod suffered 
lodged in the hands of B. A. shall a recovery, agreed with plaintiff, 
have his remedy against B. and C., without ■ consideration, that eath 
and they must resort to the rest of should enjoy according to the will; 
the parish. Meriel v. Wymondsatl, but discovering afterwards that no 
M. lGGl. Hard. 205. recovery had been suffered, he sued 

2. I. S. purchased church lands for the freehold lands. Plaintiff 
m fee, uuder the usurper's title, and brought hii bill to establish the agree- 
sold them to defendant’s testator, co- merit, and it was decreed to him aco¬ 
venanting that he was lawfully seised, cordiogly. Fmnk r. Frank, E. 1667- 
The church being restored. If S. 1 Ch. Ca. 84#t 

was relieved from his covenant upon 5. If A. has lands subject to a 
proof, that at the time of the sale he rcnt-charee ; and grants part of the 
undertook for bis own acts only. lands to B. with a covenant that suah 
Caldccot v. Hill, • M. 1662. 1 Ch. part shall be free, this is not a real 
Ca. 10. covenant to ran with the land. Wit 

3. Eighteen tenants have a right of personal only, and chargeable on the 
common, and fifteen agree to an in- heir in respect of assets. Cook v. 
closure. The common shall bo in- Arundel, M. 1656. Hard. 87, but 
dosed, though opposed by three, the Cont. was decreed in Combary r m 

Jlnon M. 1663. S Ch. Rep. 13,14.1 Middleton, T. 1671.1 Ch. Ca. 212. 

4. A. seised in tail of freehold 6. A purchaser of the crown lands, 

lands, and in fee of copyhold lands, \ during the late wars* sold part to 
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plaintiff, with ^covenant for fiirther 
assurance; on me restoration lie ob¬ 
tained a It ass from the crown. 1 le 
sliall Bifign to the plaintiff fils term 
in the part lie sold him. Taylor v. 
Debar, H. 1675. 1 Ui. Ca. 270. 2 
Cb.Ca.fi IS. 

A. sold to B. atul covenanted 
against himself and all claiming under 
him, B.secured the i mu chase-money, 
and was evicted by a title paramount 
the title of A. B. was relieved from 
the payment of the purcha»<e-nftuiey. 
Amm. 1079. 2 UbCm. 10. 

8. If a lessee for a long term, co¬ 
venants to lay out .£200, and lays out 
but ,£30, mid after 30 years arc ex¬ 
pired, the lessor recovers £1£0 (hr 
mages at law. Equity will neither 
relievo against the damage as a exccs- 
fli\e, nor older die money to be laid 
out in improvements. Barker v. 
Holder , E. 1685. I Vent 316. 

9. A nuin buys at ad underrate, 
and lias n covenant jnd collateral se¬ 
curity for quiet enjoyment, the I|nd 
h evicted, die purchaser nliall recover 
hack only the consideration money, 
and not the full value of the land. 
Znuch v. Straw r, E. lGbd. 1 Vera, 
3J0. 

10. A. agrees with B., lord of a 
manor, to purchase a copyhold for 
two lives, such as A. shall name, A. 
pays n£200 part of the purchase-mo¬ 
ney* and was to pay the rest in three 
months; a court is held, three months 
pass, B. died suddculy, and the ma¬ 
nor came to one who m*s not bound 
by this contract, 'lira executors of 
B. decreed to refund this £900. 
Atebru v. Kcen> M. 1667. I Vera. 
*72. 

11. A copyholder for life, where 
by the custom tliere is a widow’s 
.estate, agrees to sell for his own life, 
and the life of such widow as he 
should leave at his death, the widow 
pot bound by this agreement. Mus- 

'jtfpivy. DashttvodjL 1688. 2 Vera. 
fiS. i Ante, in fimtou r. Hinton, 
b. fi|7, Lord Hardipicke ques¬ 


tions this case; but bis reasoning was 
against the sentiments of the bar. 
No statement of this case, however, 
appears in the register-book. 

12. ’ If a person covenants to settle 
land, or au annuity out of land, and 
has no land at that time, but after* 
wards purchases land, that land shall 
be liable to tho covenant, and that 
against a voluntary devisee. Tookt 
r. Hatting, E. 1689* 2 Vera. 97. 
Note , in Deacou v. Smith, 3 Atk. 
329, Lord Hardmicke said, this wa* 
only a saying of the court; aud dicta 
in report! arc not greatly to bo relict I 
on without the state of the case, ilia 
lordship, therefore, scut to the re¬ 
gister for the decree; but it did not 
appear by the register book whether 
the estate of B. was purchased before 
or after die bond to settle land. 

13. An agreement for stinting a 
common betwecu lord and tenants 
shall be performed, though opposed 
by one or two Iminouraonic tenants, 
such an agreement being more fa¬ 
voured llian on agreemeut to enclose 
i common. Dtlabeere v. Beding- 

fitld, T. 1689. 2 Vera. 103. 

14. Whether an agreement made 
by a scrivener on behalf of his client 
to compound a debt, shall bind die 
scrivener, though not the client? 
Parrott v. Wefts, H. 1690. 2 Vent. 
*27. 

15. A. makes a voluntary settle¬ 
ment on B., who afterwards agrees to 
deliver it up without consideration ; 
tl&ig agreement shall not bind in 
equity, for a voluntary settlement 
may be surrendered, voluntarily. 
Wentworth v. Deterging, II. 1696. 
Pre. in Ch. 69. 

16. As a beneficial barguin.ought 
to be decreed in equity, so by the 



Affirmed in iwtiatnent, 1 Bro.Parl. 
Ca. SO. t ide 5 Co. 16. 10 Vtt 
250, pi. 15. 1 Ves. 56. 

17. On casualties between krtldea 




of purchase and staling die convey¬ 
ance, the purchaser decreed to bear 
the loss. White v. Unit, M. 4703. 

1 P- W. 61. Vide Cass v. Kudele, 
C Vern. i80. Mortimer v . Capper, 

1 Bro. Ch. Co. 156. Pope r. Roots, 
7 Bio. P.C. 184, where Lord Aptly 

X i the case of Com and Kudele vs 
Uj misrepresented by Vernon. 

18. A. makes a lease for three 
and in consideration of the 
'» laying out *£100 in improve¬ 
ments, according to bis covenant, A. 
covenants at the end of the term to 

r it a new lease at die same rent; 

purchaser of the inheritance was 
decreed to mako good the covenant 
liichan/Bon v. Sydenham, M. 1703. 
2 Vern. 447. Note, here die consi¬ 
deration was a covenant from the 
lessee, that he would lay out ,£ 100 , 
which distinguishes this cm from 
Robertson v. St.John, 2 Bro. Ch. 
Ca. 140. . 

19. A. was entitled under a settle¬ 
ment to an annuity of t £(j0, expec¬ 
tant on the death of his father, and 
to a contingent interest in die real 
estate, hi case his brother should die 
without issue. 11 ic father agrees to 
pay A. .£50, and to secure him a 
present annuity of «£60 for his life, 
m lieu and satisfaction of all his 
future iuteusts under the sctdeuient: 
the court established this agreement, 
but without prejudice to A-’i Issue. 
‘ Orene r. (irtne, H. 1710. 1 Bro. 

' P. C. 316. 5 Vin. 533, pi. 19. 

£0. Ouc agrees for a valuable con¬ 
sideration t 9 convey lands to J.S., 
and afterwards confesses a judgment 
to J. N. If the money paid by J.S. 
•be anywise adequate to the value of 
the land, it binds the laud in equity, 
and defeats dm judgment. Seaa of 
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(kr,T. 1718 


. lP.Wj4flO* 
v. Sir Stephn 


Vide Lord 


a mortgage or inadequate coiuidera¬ 
tion- tinch V. Karl of fYinchelteu, 
T.,1715. 1 P.W. £77. 

£1. Agreement to leave a wife 
jflOOO tiirce months- after death, 
cannot lie enforced hi equity to 
apeod^ie security. Borvil v. Bran- 


Warrington v. Sir Stephen Langham, 
Pre. iu Ch. 8f). Cited in Collins and 
Plummer, 1 P. W. 107. £ Vern. 635. 
Gilb.Cb.252. 

22. Agreement to assign a lease, 
whether it ahull be carried into exe¬ 
cution uguinat an executrix. Smith 
v, IValsuH, H. 1719- Brnib. 55. By 
two barons (ubs. Montague), il would 
be good a gainst the executrix. * 

23. The several owner* of ^oud* 
iu the parish of G. enter into an 
agreement, that a particular common 
auouid be enjoyed as cow-pasture for 
99 year?, and this agreement is ugiiod * 
by the bailiff of one of the owuers, 
a) far as he had power. 'Ihough no 
particular authority could be shewn, 
yet, after an acquiescence of above 
SO years on the part of this owner, 
an authority shall 1m presumed, and 
he shall be bound by .the act of his 
srrvaut Tufton v. IVcnttcorth fdias 
Crencelt, et at. E. 1720. 2 Bro.P.C. 
243. 5 Viu. 8, pl. 32. 15 Viu. S14, 
p L 10. 2 Eq. Ab. £07, pl. 3. 

24. A. agrees with builders, be¬ 
fore tiic net for building JUeuhei /*- 
/um*e at the expence of the crown, 
and recite*, that no made such agree* 
meut at the instance of the Duke of 
Marifarough. The Duke is bound 
by such agreement, and liable to pay 
for work done as well after the statute 
as before. • Duke of Marlbaivugh 
v. Strong, T. 1721.5 Vin. Abr. 5&% 
2 Eq. Ab. 19. pl. 11. ‘ 

2D. A., mthc behalf of B., enters 
into a contract with the workmen tor 
building a house: this contract is 
binding on B., though 110 special 
authority is proved to have Men 
given by hiui to A., empowering him 
to 1 enter into such contract. Duke of 
Marlborough v. Strong, T* 1791. 
£ Bro. P, C. 302. v 

26. Upon a contest between M. 
and l\ (who had a joint undivided 
interest in an ertate* and who hid 
•greed to set a price upon each 
o^s moiety), concin^ the mean- 
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ing. of ihcir a r tiles in writing, by 
which it was declared, that T. should 
vet the price, and that upon payment 
of such price, together with the re¬ 
payment of «£600 and interest paid 
byT. to H., he was to convey. T. 

Ms .£700 for his right iu writing, 
and M. accepts tlicrcuf; then M. 
prefers a bill to have the agreement 
performed according to the parties 
meaning. T. iiuisls that be was to 
have X700 besides the £600 and 
interest; but M. says, that T. f a* the 
contract, valued his half but in£700, 
(and the whole in .£1400,) and that 
it was the intent of all parties that 
the £600 should be included in the 
.£700, ami not to be taken os two 
different sums. Lord Chancellor 
dismissed the bill, it appearing that, 
as the agreement was made m writ¬ 
ing, it was unequal and against rea¬ 
son ; for the jftiOO paid by T. was 
towards a mortgage to II., and M. 
had paid towards the some about 
j£.5;50, which was £^0 short of T.'s 
payment; and though M. by answer 
offered to let his part go in payment 
of £700, including £(i00 paid, yet 
the other had £70 advantage, and so 
unequal and unjust hi T. to have 
£ f 300 for his moiety, which made 
the estate £2600 in value: but costs 
excused oh account of an imperti¬ 
nent examination ou M. v s part. 
Tristam v. MtUuish, M. 1722. 5 
Vin. Ab. 549, pi. 10. 2 Eq. Ab. 
*6, pi. 4. ^ , 

27. Two article tliat whatever 
J. S. shall leave to either of them, 
shall be equally divided betwixt both; 
such agreement good, and shall be 
carried into execution by this court: 
also, if after this, one of them con¬ 
trives that J. S. shall leave part of 
his estate to a third persou in trust 
for him; thi* is within the article*. 
Jluklcy v. Narfand, T. f723. 2 P. 

182. J idt lfobaon v. Trevor, 

JMf *. cubitt, 
* ^ plaiutifFs Louse being so 


near die church, tliat the ringing of 
the five o'clock bell in tbc morning 
disturbed his lady. The plaintiff 
came to an agreement in writing with 
the churchwardens and mhahilauta 
at a vestry, that he would erect a 
cupola and clock at the church; iti 
consideration of which, die bell was 
not to be rung in die morning. This b 
a good agiveuicut, and decreed to be 
binding iu equity; aud llie court ac¬ 
cordingly granted an injunction to 
slay the ringing of die bell. Dr m 
Martin 4 Ux. v. Ni ttkin, H- 1724. 
2P.W.366. 

20. Articles of agreement between 
husband aud wife are binding in 
equity, without ibe intervention of 
trustees. Sir Cleave Moore v. Free¬ 
man, H. 1725- Bunb. £05. 

30. Contracts entered into for a 
valuable consideration between two 
persons to restrain oue of them from 
setting up or exercising a pai lirular 
trade or employment within a certain 
limited district, arc valid. Chuman 
v.Nainby, II.1725.3Uro. P.C.Shty. 

31. An agreement was signed by 
die parties, and by consent made an 
order of court, to submit to such 
decree as die court riuMild make, and 
nchhei parly to bring his appeal, yet 
•he cause was allowed to be reheard. 
Buck v. b'a&cett, H. 1733. 3 P.W. 
242. 

32. One articles to buy land, and 
die tide is under a A ill not proved in 
equity against the heir, yet, in some 
cases, equity will compel the pur¬ 
chaser to accept the title. Collon v. 
lVU$on 9 T. 1733.3 P. W. 190. Lib. 
Reg. A. 1732. fo. 574. S! C. nomine 
Coulton v. Uoiisby, die former de¬ 
cree haring dbcliargcd I Vi Ison from 
his purchase. Fide Marlow t>. Smith, 
3 P. W. 201. Shapland v. Smith, 
J Bro. Ch. Rep. 75. Cooper t». 
Ocnne, 1 Vcs. iun. 565. 

33. A., the father, articles with a 
carpenter to pay him £1000 to build 
a house ou lus estate, the carpenter 
covenants to build it; A. dies. The 
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heir of A. *hall compel the building 
of ihe house, and the executor shall 
pay for h- Lech mere v. Lord Car - 
foie, M. 17.13. 3 P.W. 223. 227. 
Ca. temp. Talb. 80. 

34. Though by a deed five per¬ 
cent per annum was agreed to be 
allowed, yet, it appearing that the 
money had been placed in the go¬ 
vernment funds, which yielded but 
four per cent the court reduced tins 
interest to lour per cent S. C. 

33. An attorney, on behalf of his 
r.licut the defendant, promises to pay 
,£'600 to the plaintiff; this being 
done by the authority of the client, 
die attorney is not liable, but only 
the client. Stem if the attorney had 
no authority from his client to make 
this engagement. Johnson v. Ogilby, 
1!. 1734. 3 P.W. 277.279. 

36. Brokers or.factors, who act 
(or agree) for their principals, not 
liable in their own capacities. S. C. 

37- A trust-estate was decreed to 
be sold for the |myment of debts and 
legacies, and to be sold to the best 
purchaser. A. articles to buy the 
estate of the trustees, and brings a 
hill to compel them to perform the 
contract. The trustees by their an¬ 
swer disclose the matter: the court 
will make no new decree, but leave 
die former decree to be pursued. 
Annuity ?. Askant, T. 1734. 3 
P. W. 282. 


36. An agreement not 
one party, if acquiesced in and acted 
upon, is binding, for it is the agreo* 
incut of all. Owen ?. J)aviti+tt. 
1748. J Vea. 82. 

39. A. covenants that a specific 
sum should be paid to B. if B. xur- 
. vived: A. having aliened part of 
it on. a bill by fi., A. gave security 
that it should brforthcoming. Flight 
v. Cook, T. 17 55. 2 Ves. 619. Fide 
Warrington V . Langhara, Prc. in Ch. 
89. 1 Eq. Ab. 132. 

40. Agreements are to be so con- 
Vrued at to give every word opera¬ 
tion, yet the acts of the parties will 
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be some evidence ld>w they them-' 
selves understand tl»cir § oun agree¬ 
ments. All instrument*? imwetcr 
shall he presumed cnmplete before 
the date ami execution, aud any 
word written afterwards, whether on 
llin fiicc or on die back of the deed, 
shall he taken to be fabricated, unless 
noticed in the attestation. Davis v. 
Oliver , ii. 1784. 1 Itidgw. P.C. 9. 
1U. 16. ## 

41. Hdwlio seeks relief in equity 
upon die foot of au agreement, must 
shew'lliat he luw performed bis part. 
Stratford v. Aldborow'h, E. 1786- 
1 Ridgw. P. C. 287- 

42. The court will not deem con¬ 
tracts to be carried into execution 
merely for the purpose of harassing 
the parties. Smith v. Morris, K 
1788. £ llro. Ch. Cn. 311. liicL 
6*J7. 

43. Pnrcliascr not entitled to a 
couvcyancc of part, though answer¬ 
ing die general description in die ad¬ 
vertisement of sale, sis it w as not ill 
ibu contemplation of eidicr parly at 
the time of the purchase or convey¬ 
ance, the purchaser being rrferred to 
a more particular description, which 
did uot include that part, and the 
surrender having been made accus¬ 
ing to that and from his owu instruc¬ 
tions. Ca her ley v. Williams , T. 
1790. 1 Ves. juii. 210. 

44. If one party thought he had 
purchased bona fide part of an estate, 
which the other thought he had not 
sold, it is a ground to set aside the 
contract. If- both understood the 
wliole was to bo conveyed, it must, 
otherwise if neither understood so. 
S.C. 

46. Small variation in m general 
description of land, not materiaL S. C. 

46. Any person undertaking to 
describe, bound by the description, 
w hether conusant or not. Auctioneer 
at m sale cannot contradict the written 
conditions; such verbal declarations 
being inadmissible. 1 Term Rep. C. B. 
289. S. tt 
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• 47- Agwttnfi hi for sale of an 
•state, especially if by auction, de¬ 
pend on dte a AoMa Jidn of tlic trans¬ 
action ; therefore trifling error* in the 
description lire not material. CaL 
crajl v. hotbuck, T. 1790. 1 Vea. 
jun. 221. 

18 . An advertisement of an estate 
for sale by auction ihacribed it all as 
freehold, though a small part was 
behl at will. After execution of ar¬ 
ticles, a ticaty for an exchange of that 
purl t«*/k place; ponding which, at 
ilic time* appointed for coroplctul^ the 
purchase, pure! loser took power?ion 
forriblv, boi proceeded in the treaty 
aftiTwxnds (ill hr Dually refund to 
agree to tin: purchase. On bill by 
vendor the punhitsc-raoncy was de¬ 
creed to be paid with four per cent, 
from the time it .night; fcrf .an en¬ 
quiry was directed as to wiut ought 
to have bum the compelisation at thjt 
linic for the port not fteohold, *mt 
that, with the outgoing?, to be de¬ 
ducted. S. C. • 

49. The act* t4 flu. pn/ihv* at the 
tunc of the agreement may In- :x- 
sorted to for tlie purpose of •*xpViu- 
ing their intention. Rating!on v. 
JUdiiigton, E. 1794. 3 Ridgw P.C. 
J04. 


50. At an auction one person only 
bid for the vendor to £7Z an acre, 
upon a private notice to the auc¬ 
tioneer: then, after a contest with 
•real bidders, the estate was bought 
at «£I0I. 17*. an acre, and the. pur¬ 
chaser some days afterward* paid the 
duty, and confirmed the purchase. 
He iraa decreed to perforin tlic con¬ 
tract, with costs. Etnmten v. Aft, 
y : 1798. 3 Ves. fi20. As to die 
point whether a vendor's having em¬ 
ployed persons to kid for him at an 
auction, dischaiges the purchaser from 
his contract. Hit Conolly and Par- 
•ons, 3 Ves. U25, (n.) Calvcrley r. 
Williams, 1 Ves. jun.« 10 . Ulcxmft 
f* Roebuck, 1 Ves, juu. 221. 

Whem all the bidden at an 
auction, except tbs buyer, arc bidding 



for die seller, withoid notice, and the 
buyer is thereby induced to give more 
than the value, neither courts of law 
nor equity will support such a con¬ 
tract. S. C. 

52. It is no objection to a sale by 
auction, that persons are employed 
by the vendor to bid for him vithouf • 
public notice. S. C. (n.) 

59. Qoc trustee fur the sale of 
an estate having conveyed to his co¬ 
trustee, refused to joiu in Uie receipt 
for the purchase-money. On the spe¬ 
cial expression iu tlie deed, the pur¬ 
chaser was not held bound to die co- 
trurtec. Seats, if one trustee had re¬ 
nounced. Crcve v. Dickcn, T. 1798. 
4 Ves. 97 . 

54. Undertaking to do a tilin'*, if 
the will is not changed, is binding. 
Byrne y. Godfrey t T. 171)8. 4 
1 6 . t ide post, Ut. Promise* w * 0 /, 

53 . A parol agreement may If di*- 
Hiaigtd by paroJ. Od)b)Hi v. Count, 
T. 17ft). 4 Ves. 848. 

fifi. An <tpveeracot, to be enforced 
in I'noily, mur.i tu* proved r it huh t 
lie r-nsooablf. and ihc parties must 
!»vi toh vu mlcilge of the rights they 
«»'-t •ip#'and of all the doubts and 
diftku |, .K.s Out arwe. Wilh tluac re- 

S uisxi * -v ngrcemuit iball In* hii/ln>g, 

1 it iftcrwairi< lurm n,u ibat 
o-.o p ; y gains a superior advantage, 
b.. k. 

57 Tionsfer of stock, by way of 
i.'au, at live per cepL secured by bond, 
with condition to replace the stock in 
mx months, and to pay five per cent 
interest iu the mean time. The stock 
was not replaced, aud being depre¬ 
ciated, the obligee is entitled to die 
value of the slock at die time of ihu 
transfer, wilh interest at five per cent, 
to the date of die report, credit being 
given for some payments, on account 
of the principal. Forrat v. Ehves, 
E. 1799. 4 Vea 403. 

58. Tlic time at which a contract 
is to be pci formed is material. S. CL 
Harrington v. Whaler, 4 Vea. 66$, 
S. P. 
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39. Under in agreement to take by bargain and sale, pinch canuot bh. 
off a disconnt abore fife per cent, for completed a* a l.^a! conveyance 
prompt payment, though according without enrolment, yet^hat very in¬ 
to die custom of the trade, the ere- ntrument only, inchoate and not co au¬ 
ditor cannot, upon failure, charge pletc to pass the property, U in equity 
more than five per cent. Ex parte evidence of an agreement 10 coiner, 
Aynsworth, T. 1799- 4 Ves. 678. ahd the conscience u bound to make 
f)0. Compensation for non-per- further assurance, that oMigutiouu.u- 
formance of an agreement is not a ing from the payment o) tin money, 
ipode of equitable relief. C/inan v. Mntaer v. Cii/c;jie, H. IbM, U 
Cooke, M. 1909. I Sell. & Lef. 25 . Ves. 625 . 

(il. If there be an uncertainty as 65. Contracts cootiary to ihcpo* 
to the terms of an agreement, it can- lacy of the law way 1* kU aside will., 
not be carried into execution, even out ei.ucnce of A and a . as for instance, 
though reduced to writing. Lindsay e need of gift by h «V n to m r,t- 
v. Lyw.A, T. 1804. 2 Sch. 81 Let- 7. tonict, by yi to li.. irdc»u. the 
Villi llrodic v. St. Paul, 1 Ves. jud. purdn** of o jvirwpi* !'.un a vouug 
32C. nev, ^ trustee ft'liin" U iii'iiiielf, &«:. 

tW If a person contracts to do a ?!or*; v. KoW, H. l.VXi. !v2 Ves. 
thing wliich he can do him 'elf, or has H7 * 4/r UrM** Mi« Idle ton, cor. 

t)»e nkuue of compelling others to J'hir V-. c»l**d (hmu MS. note, 
do, equity will compel him to do it I (i(i. V'H-iV the. of one of 

unle.» il be highly unreasonable, in I Vic partis central mg would be dc- 
vliich case die other party shall not footed by John. uie cxcciti ion of it, 
bo held to the contract, and it lie iflhootli-. putty delay, he shall not 
refuses to >rwc it up, -.qiutv will not afte*w :iN tic uljowed lo insist on a 
decree a specific puiurinance, but pcjli.rir.^.T. Cr\Ji"H v. Uyrrufn/, 
l.-iavn lii'ii to recover darjajp* law j tl 15*06. 2 Sell. & Lef. dM. 
Cudigan v. HuJkr, A ^ * *>.. A lixed price is an wsential 

Sch. & Lef. I Mi. ; ii.vcdK.SK in i ontracl of sule, with- 

(io. The court will execute d s^ust- i or.* v.Vch it is valid and complete 
tract in equity diough the con;i*i 4 .T<- I only v.-hcii,uml if, the pony lowborn 
tior V.* inadequate, il no tree--, h*u it is inferred shall lix it; otherwise 
without costs. Iturro/ocM v. Lo*.k t the cnuiracl v tobdlv inoperative. 
E. 1805. 10 Ves. *71- Milaet v* Ge/y, 31. 1807- 14 Yet. 

64* iu the case of a conveyance 407. 

AGREEMENT ll. 

Where Equity will relict t against unirasouau/r. and other Agreements, 

• N. B. time mmrkt l Ikxt * w dtrmed wAnwwUr. 

68. A., an attorney, being sick of 6$). * Agrcnnonls obtained frdm 
die disorder whereof he diet!, takes young Inirs, and rcraritic* taken for 
B. as his clerk, .and receives with luai tin; payment of great saint of money 
.£ 120 , and by articles agrees with die on the death of their ancestors for 
father of B. to return £UO of the frooda ydd at extravagant prices, set 
rtkoneyifA- died within the year; A. aside on payment of the* trite value 
died within three weeks. Th* exr- which each person respectively re- 
•cutor of A. decreed to pay back ccivtxl; and tliough the security g^vco 
100 guineas. by the young geutfemon was joint, 
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■yet one not to (answer for what llie 
other received. Bill v. Price, T. 
1087. 1 Verb. 4(57. 

71. * A. articles to sell buds to 

B. for «£l5,000, the whole to be 
paid in money, or to much laud re¬ 
lumed as would make up what he 
paid short of £l.5fiOO. A . conveys 
part of Ihc lamb to B., and by his 
persuasion values that part at an 
under-value, and then B. sella this 
part to C., and afterwafds would 
bare returned so much of the jands 
as would make up the £\5*OQO. 
Articles set aside as uurcasonablc, 
but the sale to C. to staud. IVhor- 
wood v. Simpson , RL 1690. 2 Vera- 
180 . 

72. A. articles on behalf of B. to 
purchase sonic houses in Jamaica, 
and covenants to pay £800 /or the 
same, and the houses are afterwards 
destroyed by an earthquake; though 
A. had no effects of U. in his hands, 
yet decreed him to pay the .£800. 
Cass v. Ruckle, Rfc 1692. 2 Vem. 
280. In Pone v. Roots, 7 Bro^P. 

C. 184, Lord Apsley said, this case 
was wholly inurcpresculed by Vernon. 
—-Note. By the printed cases iu the 
House of Lords, it appears that A. 
admitted in his answer to have .£700 
of B.’s iu his bunds, residue of the 
purchase-money; and die decree for 

C yin cot was founded on a good title 
ring been made to him of the pro¬ 
mises. 

73. Equity will not relieve against 
the terms of an agreement, though it 
may seem in tho nature of a penalty. 
Smalt v. Lord 1'itzKilliams, M. 
1699. Pre. in Ch. 102. 

« 74. A party to an agreement cau- 
not allege it uufair against a person 
to whom it is assigned, he liimself 
being a subscribing witness to die 
assignment. Sir Basil Firebrttee v. 
Moore , E. 1701. Colics’ P. C. 

m. 

73. Agreement to pay «£G00 on 
the oilier s procuring a commission 
of captaia^fb the marines for him ; 


and boud for the money, if tbe com* 
mission be procured accordingly, 
though tbe obligor refuse to accept 
it, on the scruple of taking an oath 
required by statute, yet he will not 
be relieved against the bond in * 
court of equity, [vye v. Ashe, H. 
1702. Col lea’ P. C. 267. Pic. in Ch. 
199. 4 Vin. 406. 10 Vin. 129. I 
Vcm. 98, 99- Ca. temp. Tolb. 104. 
Cases tespecting slat. 5 Sc 6 Edw. VI. 
wherein relief was granted, Ca. temp. 
Talb. 141. 3 P. W. 393; and m 
\ Bro. Ch. Ca. 121, a perpetual in¬ 
junction was granted upon public 
policy, though die office was not 
within the statute. 

7(1 * Equity will nol cany unrea¬ 
sonable bargains into execution; and 
therefore where A. agreed to pay B. 
<£2-10 a-year for his board, lodging, 
&c. the agreement wm set aside as 
being unreasonable, and the master 
was directed tn inquire what accom¬ 
modation A. had, and what B. rea¬ 
sonably deserved for the same, and to 
make him an allowance accord 1: gly. 
Stanhope v. Toypt, Bart . T. 1720. 
2 Bro. P. C. 183. 5 Vin. 533, pi. 
32. 

77. Equity will not supply a dc* 
fid iu a written agreement, intended 
to be a part of the agreement but not 
mma tod in it. Bivsted v. Coleman, 
T- 1720. Bunb. 65. 

78. A. articles to buy land, am) 
pays part of the* purchase-money ; 
afterwards he enters iulo several or¬ 
ders of court to pay die residue by 
such a day, or in default thereof to 
give up the articles, and lose what b* 
had before pid. The court will re¬ 
lieve, though these articles have not 
been complied with. Vernon v. Ste¬ 
phens, T. 1722. 2 P. W.fitj. • Vkk 
Alackrelb v. Marlar,' cor. M. R. lOtn 
July, 1786, where his honour decreed 
a contract to be delivered up, the pur- 
clmacr having died shortly alter, and 
a suit for au account of his asset? 
being then depending. 

79- An agreement to give 40}*e*it 
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purchase for fen land, set aside as 
extravagant. Aim v. Sluktlt y, M. 

172«. a Bro. P. C. 390. Gilb. Rep. 
155. 

80. * A court of equity will relieve 
against tlie penally, lur not perform¬ 
ing an unreasonable contract. Thomp¬ 
son v. Ilairourt, IK 1722. 2 Bro. 
P. C.415. 5 Vin. 548, pi. 9. 

81. # An agreement between two 
parties who Lad a joint, inulffciiled 
interest, set aside, because upon par- 
tition it proved unequal and unrea¬ 
sonable on tlic part of one of them. 
Tristram v. Met finish , M. 1722. £ 
Eq. Ab. 5(i, pi. 4. 

82. If an agreemeut or contract 
for South Sea stock be executed, the 
court will not break into it: if it be 
executory, the plaintiff must seek his 
remedy at law. Cappur v. Han is, 
M. 1723. Bunb. 133. 

83. It is against uatural justice that 
4ny one shall pay for a bargain which 
lie: caimol have; as if I article to buy 
a house, and the house is burnt down 
before the day of payment, 1 am not 
boiuid to pay the money. Stent v. 
BaUis, E. 1724. 2 P.W. 220. Vide 
Cass v . Rudele, 2 Vera. 280. This 
case was re-heard before J»rd King 
in M. 1725. Vide 2 liq. Ab. 37, (».) 

84. # /\ written agreement being 

unreasonable, the court would not 
carry it into execution, but decreed, 
that it lie delivered to die parly for 
whose benefit it was dcsigued, that 
he may Itavc an opportunity to make 
the most of it at law. Sfjtdre r, 
Baker, 11. J72fi. 5 Vin. Ab. 54$, 
pi. 12. 2 Eq. Ab. 38, pi. 9- • 

85. * Bill for specific performance 
of an agreement comprized in the 
coudilion of au obligation: plaintiff*s 
father bad five houses in B. in right 
of his first wife, lie took a second 
wife, by whom he had the defendant, 
and he then purchased two other 
houses in B. On the marriage of 
plaintiff with E., plaiuliff entered iuto 
a bond to his father, conditioned thus: 

Whereas the obligee had given oil 

V-ji.L 


his houses in B to ite heirs of the 
body of plaiutiff for ever* by will 
but no statement was made of what 
sum plaintiff was to pay, in defea¬ 
sance of the obligation. Defendant 
was executor and residuary legal ec to 
the fatlier: the will mentioned m the 
bond was not to be seen. It was 
proved that the father never intended 
that plaintiff should have more than 
the hve houses, and lhat he had set¬ 
tled the other two houses on defend¬ 
ant. Put plaintiff desired to take 
advantage of die scrivener's error in 
drawing the obligation. Bill dis¬ 
missed, as against reason and equity 
in plaintiff’s demand. I I auburn v. 
Curtis , H. 1730. Filzgib. 118. 

8b. An executor in trust, who had 
no legacy, and where the execution 
of the trtwt was likely to be attended 
with trouble, at first refused, but after* 
wards agreed with die residuary lega¬ 
tees, in consider*! ion of 100 guineas, 
to act in the executorship; and lie 
dying before the execution of the trust 
was completed, his executors brought 
a bill to be ullowcd these 100 guineas 
out of the trust-money in llicir hands: 
the court disallowed the demand. 
Could ▼. Fleetwood , M. 1732. 3 
P. W. 231, £.52, (n.) Vide Salk. 153! 
Baldwin and Banister, Powell and 
Glover. Scatlcrgood r. Harrison, 
Mos. 128. 

87. There may be a degree of un¬ 
fairness in obtaining ariidcs fur the 
purchase of ail estate, for which this 
court will not set diem aside, but will 
refuse its aid to carry them into exe¬ 
cution : ami if die party who obtained 
such articles liadi been in possesrioii, 
and made looting improvements, he* 
shall lie allowed for them on consent¬ 
ing to deliver up the articles and ac¬ 
count for the profits; otherwise, if 
lie goes to law, and fails ihere. Sa¬ 
vage v. Taylor, H. 1736. Ca. temp. 
Talb. 2.14. 

88. * In treaties for an agreement, a 
wilful and iudiutrious concealment of 
a material fact, by one of die parties, 

D i 
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iu order to kc?p Vito other hi iguo- 50 guinea* to receive i*500, or an 
ranee, and V> profit by that ignorance, annuity of £100, if lie should su»- 
is a gross fraud, anil will iu equity vive a year, which lie did: bill 
set aside tlw contract. Meade v. again>l executors dismissed, as plaiu- 
Wthb, K. i; !4. 4 Bro. P. C. 497. tiff could not succeed at law, but 
8.0. Agn i im.nl, if reasonable, and witliout costs, on account of the 
to settle family deputes, and no money actually advanced, which must 
unfair advantage, not to be set aside have bwu repaid u|m>ii a bill If) scl 
because the party was drunk, or pa- aside the agreement. PWesf/ry v. 
tcmol authorityevmiard. Cory v. WUkiupjn, T. 1790. 1 Ves.jun.t2N. 
Cory, T. 1747. I Ves. 19. 9# A. agreed to sell goods to B. # 

•if). Agreement relating to distri- to lie accounted for in part of a debt 
billion of personal estate, sqt aside toil.; C. with notice agreed to sell 
though ratified, tlic \alue appearing tlie goods as factor, he. was not al¬ 
to be greater than was known at the lowed to retain for a debt due to him 
lime of agreement. Cocking v. Pratt, from A. Weymouth v. Hoict/cr, 11. 
K. 1750. I Ves. 401. 17912. 1 Ves. jmi. dlC. 

91- Court relieved against breach 95. Properly in a cargo transferred 
of an agreement hy teeming relit, by bill of sale signed by vend ,r and 
on making compensation. Hose v. vendee: but by a new ngr%iii»inil, 
M. 1750. Amb. Vide signed by them liefore they paited, 
1 h Vumere v. Smith, I Cli. Ca. 119. tlul it slmll be sold and uceouuted 
Voluntary compositions mustlie paid for by llie factor I'm the vendor, it 
at the time, I Eq. Ab. 28, pi. J. is reduced Ui an agreement, uud 

1 Vrm. 210. therefore there is a remedy in equity 

!K. An ogn entriit for nn annuity, S. C. 

to lie |K'id during llie. joint liwa of 9fi. Covenants arc constru'd ill 
|il linliff and bis uncle, in consider- canity as at law, but die court will 
lion of a sum to be |wikl on die relieve against a slrict performance, 
deaili of the unde without issue, upon ctp.iiluble circiunsiuncrH. ana 
and the anuuitv paiil during die no wilful default. Eaton v. l.yw, 
•nudes lilc. Bill to sit it aside, din- II. 179*. 3 Vc*. GfK). 
missed. Uen/iyx.JitoHjW.liBt}. 97. A legal installnent i*. not to 

2 Hm. Ui. Rep. 17- Ini construed by die. nets of the pur- 

93- An apothecary gave bis patient ] lies. S. C. 
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Where a specific Perfomance of at Covenant or J^rtement trill he 

decreet/, (a). Where not, (b). 

(a) Where decreed. objection. Wood v. Tine/, 1G45. 

!W- A11 uncle, in consideration of Cary, 84. 
natural love, and in onlir to reconcile 1)9. A. had a lease from a dean 
the family, covenants to settle bis and chapter, whfcli lie sold to B-, 
esiate on his nephew. 'Ibis covenant and it was agreed, that upon A/s 
shall be executed in specie, though abating |>art of die purchase money, 
oljptcted that die remedy is at law. B. should, upon (lie rcstoialion of 
V. /f^r, 10*15. I Ch. tin* Ling, and dean and chapter, re- 
lu'p. J.jtf.* J be like, agret ineut wun convey to A. Objected that this 
ucrri'J in .specie, under die like was in nature of a wager, and detir- 
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minablc at law, bat decreed to be 
performed in specie. Parker s. Pal¬ 
mer, H. 1662. 1 Ch. Ca. 42. 

100. A man covenants that lauds 
settled for a jointure are .£400 per 
annum, the joiuturc being deficient, 
the heir decreed to make good the 
covenant in specie. Speake v. Speake, 
H. 1683. 1 Vero. 217- 

101. Covenant to save harmless 
decreed in specie, to wit, the prin¬ 
cipal was decreed to indemnify the 
surety. Earl of Ranelagh v. Hui/cj, 
M. 1683. 1 Eq. Ab. 17, pi. 6. 

1 Vern. 189. 2 Ch. Rep. 146. 

102. The condition of a bond vas 
to setde certain lands in such a manor 
by such a day: the obligor died 
before the day, and so saved the bond 
at law. Decreed, the lauds to be 
settled, liolthmn v. Hyland, E. 

1697. Nels. Ch. Ca. 205. 

10J. Agreement to procure A. to 

convey to 15. decreed to be performed 
in specie. Bradshaw v. Sutton, T. 

1698. Colics’ P. C. Co. 

104. One is bound to transfer 
£300 East India stock before 30th 
September then next. Though the 
■tuck was much risen, yet the de¬ 
fendant decreed to transfer the .£300 
stock in specie, and to account for 
all dividends from the time it ought 
to have bceu transferred. Gardner 
v. Pullen, M. 1700. 2 Vera. 394. 

105. A. made a lease of ground* 
and lessee covcuui^ed to build; lie 
then assigned his lease by way of 
mortgage, and died insclvcul. Bill 
by lessor against the mortgagee do 
execute this agrcemcul iu specie. 
Decreed, tliQ mortgagee to build 
according to the agreement, and not 
to quit die lease, though he should 
be conUnt to lose his money. Alton. 
M. 1701. 2 I'rcem. 253. hide 
Pilkington v . Slioller, 2 Vera. 374. 
SSpurke* v. Smith, 2 Vera. 273. 

KXj. If a man (in company) make 
an otter of a bargain, and write it | 
dSwu and sign it, ami another take 
it up, and prefer liis bill, equity will 


decree a «pecHic performance* of this * 
bargain. Coleman v. f./voff, II. 

170ti. 5 Vin. Ab. 527, pi. 17- 4 
Eq. Ab.’lti, pi.3. 4J. 9. (n). 

107- A. curate of N. cnvenr.nted 
with B. to build a Iujiimi upon th* 
glebe luud. B. brings a bill 101 n 
specific performance of tin* agriT- 
meiit, and it was insisted for de- 
fendaut tluit tin: covenant was too 
loose ami luirertaiu to be perform/d 
in specie, ITolb in respect to lime autl 
valuc fc and sound* only in damages ; 
decreed, a convenient ln>it»c to lie 
built, uud for that purpose rin;l» 
parly to choose two commissioners, 
and if they cannot agree, llicii to re¬ 
sort to the ordinary ul* tin: dioccsc, 
Aliens. Harding, T. 170.)- 2 Eq. 
Ab. 17, |d. 6. 

l03..Tlic partners in cerium lira** 
works cuter into articles witli A. that 
lie shall serve them as lln-ir manager 
and overseer during hi* life; and, 
beside* a stipulated yearly salary, Ins 
was to have 3#. (W. for e\ery hundred 
weight of brass wire made by him, 
or any other per: on daring hi* life. 
A. was afterwards discharged by the 
partners from llteir sen ice, and nn 
a hill brought for a sjnrilic per- 
fommnci! of those a 1 tides, it was 
d(Treed, dial llie plaintiff was entitled 
to all the advantages thereby stipu¬ 
lated for him, except :hr. (id. payable 
to him for every hundred weight of 
brans* wire made ul the mills, which 
Lord Co leper conceived was intended 
as a reward attcudiug the produce of 
the works, during such lime only ui 
the plaintiff supervised the turn t*. 
But this juirt of the decree was re¬ 
versed, and lie was held to lie entitled, 
to this allowance during his life. 
Hall v. Coggs, l£. 17 lt>. I Bio. 1*. C, 
296. 

109. A. enters, into an agreement 
in writing witli C. for die purchase 
of an estate, if u good title could he 
made. B. (a stranger) afterwards 
files a bill, claiming 4mrt ul the 
lands; C. buys iu his claim. 

D 



entitled to a specific execution of the 
Agreement.* Master v. Cook, H. 
1712. Colles’ P.C.433. 

110. A. bring tenant for life under 
a settlement, with reniaiudcr to his 
wife for her jointure, remainder to 
the isrtie male of the marriage, re¬ 
ins indent over, with a power to re¬ 
voke all the uses, except those to his 
wife and tier issue; agrees, that in 
roiiHideratiofl of her surrendering her 
jointure estate, so as to enable him 
to suffer a recovery, and raise #£(3000 
to pay his debts, he would re-settle 
his whole estate to particular uses. 
The surrender was made and the 
money raised, but no re-settlement 
made according to the agreement 
Held, that this agreement having been 
in part performed, tlic parties were 
entitled to a specific execution, and 
itemed accordingly. Herbert v. 
ford JVinchelsea, E. 1714. 1 Bro. 
P. C. 440. 

111. Bill to have a specific per¬ 
formance of an agreemeut upon this 
case. A. during kit minority, by 
himself and guardian , enters into 
articles with defendant to let him a 
fnnn at a certain rent, fitc. Defendant 
enters upon the farm, and continues 
'the possession, and pays the rent after 
A. came of age. After that A. con¬ 
veys the inheritance to the plaintiff, 
and tlien defendant quits the farm, 
insisting tint lie was only a tenant at 
will, and refuses to accept a lease or 
execute a counterpart, because A. 
being uh infant at the time of making 
the agreemeut, teas not bound, aud 
therefore defendant ought not to be 
bound by it. Decreed per Hertourt, 
C. Tint die plaintiff should execute 
a lease to the defendant, and the de¬ 
fendant execute a counterpart of such 
lease to the plaintiff, in pursuance of 
die articles; and dcfeinlajit to pay 
coats. Clayton v. Aihdvtcn, T. 1714. 
» Vin. Ah. 303, pi. 4. 12 Eq. Ab. 
31ft’, pl.4 v 

11*2. C. liy articles on bis mar- 
iMgc wish liis lint wife covenanted. 


that all the lands which lie should pur¬ 
chase during her life should descend 
to or be settled upon the heirs male 
of her body by him begotten. No 
settlement was made pursuant to 
these articles, but C. upou his mar¬ 
riage with a second wife, settled liix 
estate to different uses. Held, that 
the eldest and only son of the first 
marriage was entitled to a specific 
performance of these articles, aud a 
conveyance was decreed accordingly. 
Cusack*. Cusack, T. 1714. 1 Bro. 
P. C. 470. 

113. Two captains of ships of war 
cuter into an agreement, that all 
prizes taken by either of them, w hc- 
ihcr in the ships they then had, or in 
any other ships which they might 
then after command, should he equally 
divided between them. One of them 
changed his ship, which, meeting 
with an accident, was ordered to he 
laid up, and it was some time before 
he got another: the oilier captain 
continued cruizing all the time, hut 
objected to account for the pri~^s 
which he took, during the interval of 
bis partner being unemployed. Held, 
that he was accountable for all the 
prizes lakcu, from the dale of the 
agreement. Ogle v. Sansom, T. 17 it . 
1 Bro. P. C. 5.10. 

114. The hill was to have execu¬ 
tion of articles for the sale of some 
copyhold lands to plaintiff, ou pay¬ 
ment of £558* to defendant R., ’a 
guinea being paid in part; and to 
compel the lord of the manor to 
ftdnnt plaintiff in fee according to the 
agreement, which was decreed; hut 
there being no tender oft surrender 
to the lord, and consequently no re¬ 
fusal, he was to have his coats. Saule 
v. Reeve t, H. 17W. Gilb. Eq.Hcp. 
188. Note, Lord Chancellor said, 
this seemed to be a bill brought to 
get at die opinion of the court, w he¬ 
ther plaintiff had bought a good 
titlo; but that tho court would jiot 
determine upon. 

115. B. being seised iu fee of an 
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estate ill Uolhtrh , by articles sold 
same to A., covenanting to make a 
good title by 29th September , 1720, 
aud A. agreed to pay for same j£ 800, 
being 40 years purchase. A bill 
was bled in the Exchequer for a 
specific performance of this agree¬ 
ment, which was decreed. It being 

E roved iu the cause that B. had left 
is deed with A., and that there was 
no just objection to his title, this 
was admitted in the Kxclicquer, and 
therefore the proofs were notread, or 
marked as read. 'Hie 1-orda did not 
resolve whether an exorbitant bargain 
of 40 year* purchase should be decreed 
to be carried into execution in equity, 
because B. did not prove that he 
had made out his title by 29th Sep¬ 
tember, according to his covenant, 
inasmuch as his proofs were not read 
or marked in the Exchequer, and the 
appellant's admittance of that inden¬ 
ture was not catered. -Keene v. 
StHke/ey, T. 1722. Gilb. Eq.Rcp. 
153.2 llro. 1’. C. 396. PJrfc Lewi* 
and l.«onl 1-cchmere, post. 

116. A. being seised of a copy- 
hold estate attempts to surrender it 
to the use of bis will, with a resolu¬ 
tion to devise it to B. his sister’s 
stm ; but a surrender not being prac¬ 
ticable, (by reason of sonic accidents,) 
lie prevails upon his sister, who wits 
his heir at law, to give a bond coi^- 
ditioued to surrender at her son's 
request upon payment of £200. A. 
dies; B. receives the rents and pro¬ 
fits some Lime, and tbeu dies intestate, 
leaving only two sisters. 'Ilie mo¬ 
ther administers, and having pro¬ 
cured herself to be admitted tenant 
to the copyhold, 8cc. devises it by 
will to one of her daughters, and 
sister of B. The oilier brings her 
bill against the devisee for a specific 

E fbrmance of the condition of tlie 
id, by which she would be entitled 
to a moiety of the laud. Decreed, 
that the mother should be considered 
as a trustee for B. her son, and that 
g suireuder and conveyance should 


be made accordingly* upon payment 
of the £000, with in ten is L from the 
death of A. Parks v. Wilson, M. 
1724. 10 Mod. 515. Alison’s ea. 
9 Mod. 62, is said to be S. C. 
Bonds have been considered iu equity 
as evidences of agreements, and lli# 
obligors have been held to a specific 
performance, and not allowed to 
forfeit tlie penalty. Lord ltaym. 683. 

2 Vcrn. 0\. 540. 593. 2 P. W. 008. 

3 P. W. 188. 3 Atk.547. 

117. A. and B. enter into article* 
for the purchase of pari of A.’s estate. 
A. dies before a conveyance is made, 
and his executors pay away tlie per¬ 
sonal assets in discharge of specialty 
debts which were a lieu on the real 
estate. A specific performance of 
these articles decreed, for that tlie 
sale of die estate, in consideration 
of the purchase-money, was a specific 
lien on the lands by the constant 
course of die court, and for so much 
of the purcliase-money as the lands 
fall short to anlwer B., he shall 
conte in as a specialty creditor. 
Charles v. Andrews, T. 1725. 9 
Mod. 151. 153. 

118. A. covenanted for himself 
and his heirs to surrender a copyhold 
estate to certain uses, and died be 
fore it was done. A bill was brought 
against their lieir for a specific per- 
forniauce of the covenant, and a 
surrender was decreed accordingly. 
iVVcre v. Keck , M. 1725. 9 Moil. 
106. 

119- On a bill to compel per¬ 
formance of au agreement for trans¬ 
ferring £5000 York JluiMinas slock 
at £7 5s. per cent Defendant de¬ 
murred, but demurrer over-ruled; 
for the cose might be attended widi 
such circumstances as would make 
it just to decree a specific perform¬ 
ance of the parties own agreement, 
PT at least to |>ay the difference. 
Colt v. 1Settcrviue, M. 1725. 2 
P. W. 30*. 

120. Bill for the execution of 
article* for the sale of lauds against 
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the executors and devisees of the 
1 :ud lor life, ur.il the in fan: lidr of 
ilib ve iidor. Decreed, that the arli 
eles bo carried into execution, and 
I.lainii:! S.iipon paying the purcha.sc- 
iponey to llie exec*.it in s, to Id 
mtn ; nxacssi'iii nl .Duty-day next, 
and the nxccu*.o*s and devisers to 
make a romojunco to nhnnlilf al Inn 
cost, and pluii.till' to hold the pre- 
mi** against the infant heir, who, 
wlu n uf age, wan to convey to plain¬ 
tiff and Ins heirs, unless lie shews 
cause to the contrary within six 
iiioiiiliM after lie coinrs of ago. Sike* 
v. Litter, II.1726. H Vin.Ab.54l, 
pi. 28. 2 Iu|. Ab. 25, |d. 28. 

121 . 'I lie reason why 5 |k r.itic per- 
formaun a ure tlwm fl in i 'hautciy, 
is because the lieu is Nnbsialiiig at 
law, ami the Jaw can only give da¬ 
mages which may not be adequate. 
Dr. JlfUcttcnrlh v. Dean and t'fi a li¬ 
ter of St. IWj, M. 172(1*. Sri. Cb. 
in Cb. fitt. 3 lira. P. C.5«). 

122. Where an equal agreement 
cannot, by reason of a subsequent 
act of parliament, or some other 
lawful impediment, Iw performed in 
the whole, yet the same shall be 
specifically executed in such pan of 
it as remains lawful. S. C. 

12 :). A inau having seduced an 
iiiiioceul woman, by whom lie had a 
bastard, gives her a willing, obliging 
himself to pay i'JOUC after hw death 
fur the purchasing an annuity tor the 
woman and child fur tlicir lues. The 
man diei, rquilv will coni|id a per- 
forniaucc of the agreement. Alien- 
dule v. Harris , II. 1727- 2 P. W. 

4 33. /i[armed in l)oin . 1'roc. 3 
»ro. P.C. 445. 

124. A bond, conditioned to con¬ 
vey lauds for money received, js 
considered in equity as aiticli n, and 
the coiidili.m diall In* performed in 
specie. a 'tins obligee having been in 
]ioss*'M»ion twenty yarn luvd not 
prove the money paid. Anon. M. 

1728. Mos. 37. 

125. Articles by a guardian for 


sale of timber have been carried into 
e xeculion by a court of equity. C/e- 
verikg v. C larrrvig, M. 172{). Moa. 
224. 

126. Covenant, in con/ulciHfmu 
of marriage, to settle lands cf £&»0 
per annum o:i husband and wife, 
and the i-suc main of Um inanligc, 
remainder to the bralliits of the 
litihbaiul. hqnity w ill compel a spe¬ 
cific •» coition <4 this cuvuiiant, uiul 
not put the party to an action of 
covenant in the trustees name, i «•- 
nenx. FrrnON, T. 1730- 2 P. W. 
504. VV. Kcl. 9. Ajfirmed in Dtn. 
Proe. 4 Pro. P. C. 26. Ndc Os¬ 
good r. Strode, 2 L\ W. 245. 
Guriug r. Xa*b, 3 Aik. ISO. Su- 
phensr. Truman, 1 Vcs.73. 

127. A. devised «£fcOOO to be laid 
out ill laiul uml b' ltlnt to flic use 
:»f B. in uil, remainder to C\ in lee. 
fi. and C. agreed by articles to divide 
the money. B. died without warn 
before a division of the money. A 
specific execution of the. nil hies 
decreed at the Roils in favour of 
B.'s executor, and aftervvanls allirmcd 
by la.rd Tuibot. Carter v. Cm ter, 
L. 1733. Ca. temp. Talb. 271. 273, 
27*1. Tlie reporter says, Lord 7Vi/- 
f-ci laid much stress on tenant in fail’s 
b i ,: rC without issue. 

128. A court of equity is very 
ffe/iroiui of lading hold of any just 
grouiuls to entry agreements into 
execution where* entered into to 
establish the per.ee or save the honour 
of* a family; aud where they are 
reasonable uni's, the court will if 
passible drcrc-c a |>orfurmance. Sta - 
pi lion v. Stapiltvn , T. 1739. 1 Atk. 
2 to 10. 

129. Where there is a valuable 

cousidcrulinn for an agreement on 
all hides, tin re is suthcicut ground 
to emne into a court of cqi.ity; hut 
a mere v« luutccr u not rut bled to 
come tin re fm an execution of an 
agrermout. S.C. • 

130. *An ng; cement upon a sup¬ 
position of a right, or a doubtltl 
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right, though ii may afterward* conr 
out on the olliet side, is lauding; 
anil the right shall not prevail against 
the ngnvmnit of the purlin. S. C. 
t ide Cann r. Conn, l P.W. 7‘2t>, 7. 

131. Hut otherwise the constant 
rule of tin? court is to order the 
money to be laid out in land, to give 
the remainder-mail his chance. S. C. 
I*ml lltinlh ickc said, this had been 
the rule since the case of Colwell 
and Shad well. 

I3X Specific performance of a 
jnirol agreement will be ilecrecd, if 
it is admitted iu the answer, or if 
material and unequivocal acts arc 
done in pari performance. Gunter 
v. Hatvn, T. 1739- Anih. .580'. 

133. Where a part of the agree¬ 
ment is performed on one side, it is 
but common justice it should be 
r.irrird into execution on Use oilier. 
Walkers. Walker, M. 1740. I! Atk. 
100 . 

134. If an agreement is in part 
|Hvfnrined by one of the parties, it b 
loo lute for the oilier to complain of 
fraud, surprise, &c. or attempt to 
set the agreement aside on that ac¬ 
count, for a court of equity will 
decree a specific performance of the 
remaining lKirl of it. Karl of An- 
.?/wy v. Annuleii , E. 1741. 4 Bro. 
P. C. 401. 

13.}. On marriage agreement # to 
settle a jointure ^u consideration of 
a portion to bftPpnid by the wife’s 
father, though the portion was not 
paid, the sell lenient was decreed to 
be )»erfonued Perkin* v Thnmion , 
T. 1711. Arab. .502. Fide Barker 
V. Barker, K. 1 /fi.5. 

1 .KL A proviso in articles for the 
purchase of an estate, that if either 
should break the ugrecracul, lie should 
pay ,£100 to'the other. The de¬ 
fendant on licing offered two years 
purchase more, accepted it, notwith¬ 
standing his agreement.— Ijtrti flanh 
» wickc decreed a x/hu-ijic jterjbrotnnre 
of the article*. Iloicnrtl v. Jluj*- 

kyin, T. 174*2. C Atk. 371. 

137. llie ofleiiug to pay the sti¬ 


pulated s!?m will pot vacate the • 
agreement; for it is iu> # more dian 
tbr pominon ease of a penalty. S. C. 

138. A penalty has never been 
held to release |mrtics from heir 
agreement; for though incurred, tliey 
miht perform it notwithstanding. 

s. c. 

1.39* H- in her life-time agreed 
with M. to convey to him her interest 
in a lilc-estate for .£300, to be paid 
at three ^nslalmculs, and two of 
.£lOp, were twill liy M. accordingly; 
but before die third payment an ac¬ 
cident happening, which made the 
tiling more valuable, and II. insist¬ 
ing on an advance. M. agreed to 
give t £l40 more, but II. dying soon 
after, nothing further was done, nor 
llic conveyance executed. I^nrd 
Uardtcicke decreed the agreement 
to be carried iuto execution iu favour 
of the administrator of each against 
M.,and the heir at law of II. Lncon 
v. Merlin*, M. 1743. 3 Atk. 1. 

140. ifolmsy of possession or 
payment of money is part perform¬ 
ance of an agreement not reduced 
into writing. S. C. 

141. By articles between Sir R. 
F. aud J. F. his koii, previous to die 
marriage of the latter, ail cstatuot 
£A'IQ per ttnnntH was limited to tlio 
son for life, and after die dctenui- 
nation of that estate, to raise a join¬ 
ture of £MX) per i iN/mm rent-charge 
for the wife, ami then to trustees to 
preserve contingiiit remainders to die 
sons in tail male, ami afterwards to sons 
by anudicr marriage, aud diere is iio 
oilier limitation; then die articles 
take up the consideration of another 
purl of the entitle, and limit die u*ts 
there to the same persons as in the 
first-mentioned lands, with a charge 
by way of additional portion of 
.£4000 to the daughters ol Sir U. F. 

• father; ami after limitations to 
llie plaintiff lady Goring, one of 
the daughters of Sir It. v. and her 
licit* male, unless Sir K. F. should 
appoint oilier uses under his baud 
and seal, then to his other daughteji 
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■ in tail, then tqJ. F. then to the 
right heirs pf Sir R. F.—The father 
died in 1736, the son survived, who 
directed a draft to be prepared for 
carrying the articles iulo execution, 
but died before it was finished, the 
legal estate in some of the lands 
descended to the four siilera in fee, 
ns heirs both of father and brother. 

A bill brought by Lady Goring to 
rafTy die articles into execution, 
and to have the entail of the estate 
limited to licr settled accordingly,— 
'Hie articles made previous to die 
marriage of J. F. decreed to lie car* 
i led iuto execution for the benefit of 
the plainti IT liis eldest sinter. Goring 
v. Xt raft, M. 1744. 3 Atk. 186. 

14*2. Hie specific execution of 
the articles being the roost adequate 
justice in general, the court mil not 
leave it to an action at law. Vide Jen- 
kin* v. Keymis , 1 Lev. 150. 237, 
C38, and 1 Ch. Ca. 10.1. 

143. Though it is discretionary in 
the court whether they will decree a 
specific execution, yet it is so*on | 
ccrtaiu grounds, and not arbitrary, 
but governed by the rules of equity. 
S.C. Vide Joynes v.'Stathixn, M. 
1746. 3Atk. 389- S.P. 

444. In a question between re¬ 
lations in die same decree, the rule 
that governs the court m these cases 
is, w hether it would be attended with 
hardship or not l Or w liether a su¬ 
perior or inferior equity arises on the 
part of the person who comes for a 
specific performance ? Vide Finch v. 
Lon/ IVitichc/xeri , 1 P. W. 277. 
Holt r. Holt, 2 P. W. 6-18. 

143. A specific performance of 
njarriuge articles has been decreed in 
the court of Chancery even as to 
collaterals. Vide Vcrnou p. Vernon, 
2 P. W. .VJ4. 

M6. Hie court will not deefiee a 
partial performance of articles, but 
where some juris appear unreason¬ 
able, they always duniiss the bill. 
In cases of fraud or mistake, die 
court goes upon another ground, and 
relieve against the settlement itself. 


147. In general the court of Chan¬ 
cery will not entertain a bill for a 
specific performance of contracts for 
chattels, or which relate to merchan¬ 
dize, but leave it to law, where the 
remedy is much more expeditious; 
but in the present case the agree¬ 
ment not being final, but to be nudo 
complete by subsequent acts, a bill 
to carry it iuto execution was al¬ 
lowed. Buxton v. lAster, T. 1746. 

3 Atk. 383. 385, 386. 

149. The couit ought to weigh 
with great nicety cases of this kind, 
before diey dclcnnine the bill pro¬ 
per, where it is a mere personal 
chattel, and every agreement of this 
sort ought to be certain, fair, and 
just in all its parts, or the cofift of 
Chancery will not decree a specific 
performance. S. C. Undrncood v. 
Hithcox, T. 1749. 1 Vom. 279- S. P. 
Sir Joseph Jrky/l, in Cud und Hot¬ 
ter, 1 P. W. 570, decreed a specific 
performance in die case of a duittcl, 
but Lord Barker reversed it; mid it 
has been ever since the constant rule 
not to retain such a bill. 

149. Iu this case a specific per¬ 
formance of articles executed ill 
England concerning the boundaries 
of two provinces iu America was 
decreed. And die court said, that 
decrees in specie were preferable to 
damages at law. Penn v. Lord Bal¬ 
timore, T. 1750. I f Vea. 444. 

150. A speciaK pci fbrmance of 
agreements will not be decreed with- 
out consideration, but lapse of time 
raa/bc relieved against. S. C. 

151. An sgTceincntraoy be decreed 
in specie, though it ccfald not be 
enforced in Rent. S. C. 

152. A copyholder for lives where 
there was a cnsiomaiy right fftr the 
widow to enjoy for"life the whole 
estate of which licr hud mod died 
seised, articled for the sale of his 
estate for u valuable consideration, 
but died before the surrender. 'Ilia 
widow contended her frao-bench was 
not bound by the articles. Per l-oril 
Harderickc —Where there is an 
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agreement for the sale of a copyhold I decreed, where there* is a conceal- 


estate, die court will decree a per¬ 
formance agaiust the assignees uf a 
bankrupt, and against an heir at law; 
ao in strong equity the widow should 
be bound. Hinton r. JUnion , T. 
1755. Amb. 277. Note, in this case 
Lord Ilardwickt denied the autho¬ 
rity of Muigravc and Daskaood, 2 
Veni. 45. 63, but his lordship’s rea¬ 
soning seemed to be against uie sen¬ 
timents of Use bar. 

153. Agreements ore not carried 
into execution against issue in tail, or 
remainder claiming per forworn doni. 
S. C. 2 Ves. 634. 

154. Sole of on estate for a cer¬ 
tain sum of money, and an annuity 
for life,’ tho agreement being fair, a 
court of equity will decree a specific 
performance, although tho party die 
before any payment of the aunuity. 
.Mortimer v. Capper, T. 1782. I 
Bro. Ch. Ca. 156. Note , lesrd 
Chancellor said, that to decree other¬ 
wise would be to lay down a rule, 
that where a bargain depends oil a 
contingent event, which chance both 
parties know, if the event turns out 
against one of the pyties, be roust 
be discharged from his contract 

155. ti. treats with A. for a piece 
of land, having an intentiou to build 
a mill, to wluch the consent of a 
corporation is necessary ; but A. re^ 
fuses to treat on couditinn; B. foils 
in obtaining consent; this failure in 
his speculation, is no defence against 
a bill for specific performance. 
Adams v. Weart, E. 1784. 1 Bio. 
Ch. Ca. 567- 

156. Bill ibr specific performance 
against vendor, the vendee being in 
possession, and ao account being ne- 
cessar/ of the # vendee's personal 
estate, referred to the Master to fix 
a short day for the payment of the 
purchase-money, otliensisc the bill 
to be dismissed (quoad hde) with 
eosts. Sir Janie? Lowther v. Wy 
JnJovvr/t. 1784.1 Bro.Ch.Ca.3fl6. 

157. Specific performance not 


roent of an out-going on4he part of 
the vendor. Shirley v. Stratton , E. 
1785 . 1 Bro. Ch. Ca. 440. 

158. Contract for purchase in 
lots. No title can be made to two 
of the lots, and others Imd been de¬ 
teriorated : if the former were not 
so blended with the others as to iu- 
jure them, a specific performance 
shall be decreed. Pool v. She rgo Id, 
T. 1786. 2 Bro. Ch. Ca. 118. 

15fh Small deviations from a plan 
agreed upon for building, not mate¬ 
rial, otherwise if obstinate or cor¬ 
rupt. Craven v. Tic kefl 9 M. 178JJ. 

1 Vea. jun. 60. 

I GO. A court of equity will, in 
many cases, enforce the specific exe¬ 
cution of agreements, where the deed 
will nof enable the parly to recover 
damage's at law. Chandos v. Brown - 
for, E. 1701. 2 Uidgw. P. C. 416. 

161. A contract that one party 
shall convey an estate, and the other 
grant an annuity, Shall bn earned into 
execution, though llie vendor died 
previous to any payment of die an¬ 
nuity, one having accmrd due, aud 
having been tendered. Jackson v. 
Lever, T. 1792. 3 Bro. Ch. Ca. 
(105. 

1(32. Specific performance of an 
agreement to purchase may be de¬ 
creed after considerable delay, if the 
vendor has not demanded Ids deposit, 
or shewn a determination uot to pro¬ 
ceed in the purchase. Pincke ▼. 
Curtis, T.1793. 4 Bro. Ch. Co.329. 
Ambrose v . Hodgson. 

163. Upon a sole of reversion, a 
part of die terms was, that the pur¬ 
chase-money should be paid by a 
certain time, and not being paid by 
default of die vendee, die vendor was 
discharged from his contract New* 
man v. Royers, T. 1793. 4 Bro. 
Ch. Ca. 391. 

164. The couduct of the partiea, 
inevitable accident, 8tc. ntay induce 
die court to relieve against a lapse 
of tho day fixed for completing a 
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purchase. lSoyd ▼. Collett , M. 
1793. 4 Ero. Ch. C«. 4Gf>. 4 Ves. 
689. fu.) Vide Alley v. Deschatnps, 
13 Vc». 225. 

163. Specific performance of arti¬ 
cles to grant si lease to the plaintiff. 
Decreed, though lie had contracted 
to underlet contrary to those article's. 
Il'iflitiM s v. Cheney, H. 1796. 3 Vcm. 
59- 

' Ififi. Agreement in uriting be¬ 
tween landlord and truaut, signed hy 
the landlord, for a new lcas^ to be 
granted at any time after the comple¬ 
tion of repairs to Ire made by the 
tenant with all comaliicnl speed: but 

blanks were left for the dav of the 

• 

roniuiciiceincnt. Ihe repairs being 
completed, the landlord tendered a 
leaie to commence from diat lime, 
and on refusal filed a bill. Vlic an¬ 
swer admitted that the ag*;^cni«*nt 
v aa nerepted, but insisted that the 
new least! was not to coinuicucc till 
the expiration of the old; and so it 
was decreed, parol evidence being 
r. fused. I’ytu v. Markham] II. 
I;£K». 3 Ye*. .14. 

'j iir raws that have hern exempted 
m front the operation of the statute 
of fraud*, up. ut n/nil aide ground*, 
are, 

16#. Viist, where, in consequence 
of fraud, the provisions of the statute 
have nut been complied with. Vide 
Thyim r. Tliviui, I Veru. SBC. Old 
bam v. I itch lord, 2 Vcm. 50(i. 
lady Monticule r. Maxwell, Prc. 
in Cb. A2fi. I P. W. 618. 1 Stra. 
23.5. Sellack r. 11 arris, A V in 321, 
pi. :ll. Walker v. Walker, 2 Atk. 98 . 
•Jones l*. Stiitham, 3 Atk. 388. ltccch 
c. Rcnticgal, 1 Vos. 123. I Wil«. 
227. Arab.67. Harrow r. Crccuough, 

jVe*. lj2. 

108. Secondly, where the agree¬ 
ment has ins'll in part performed. 
l idc Floyd r. Muck land, 3 Frcoin. 
268. I In teller r. Stapeley, I Vcm. 
363. Pike r. Williams, 2 Vcm. 
• 435. Lockey r. Luckry, Prc. iu Ch. 


519. Foxcralt r. Lister, Prc. in 
Ch. 520. Diluted v. Coleman, 
lionet r. Gomeserra, Runb. 65.9*1. 
Pcngal r. lion, 2 Eq. All. 46 , pi. 
12. Earl of Aylesforri’s case, 2 Sira. 
783. Clerk v. Wright, 1 Atk. 12. 
Lacon v . Mertias, 3 Atk. 1. Owen 
v . levies, Attomey-Geiiend r. Day, 
Tavlor r. llcecli, Potter r. Potter, 
1 Ves. 82. 218. 297-437. Gunter 
v. llalscy, A mb. 586. Whaley r. 
Ilngenul, (i llm. P. C. 45. Whit¬ 
bread r. lircc.kluin't, t Bro. Cb. Ca. 
40-1. Denton v. Stuart, cited I Ves. 
jun. 32<). 1 Fmih. Tr. Ki|. Illi. 175- 
Whilehurrh v. IIovm, 2 l»ro. Cb. Cat. 
559. llcddiug v. Wilkes, 3 I5r< -. 
Cb. Ca. 44)0. Several other ra-e.s 
am collected, A Vin. lit. Contract. 

I (if). It is now established, lltut if 
the defendant has concurred iu a ma¬ 
ternal itiie(|itivueal act, hy which lie 
has obtained a substantial part of his 
object, us taking possession or ac¬ 
cepting a coiLsidiuablc part of pur* 
rbanomonry, he shall not b<! allowed 
to rutrael, mid the pluintiff’s right 
to a full cm c ut ion of die contract 
hns at lari ini; but acts merely ancil- 
Isay and introductory, as preparing 
run .ctamrcM, making :-urve\a. valua¬ 
tions, &«• though attended with some 
»•%!* nee 10 the plaintiff, will not sustain 
an •irteuicnt upon the ground ot 
•part performance. Acceptance ol 
a trilling earnest would proliably not 
be deemed sulHcicnt. Ah binding 
the parties, it is not the mode pre¬ 
scribed by tbe statute; and us a part 
performance, it is too inconsiderable 
iu value, 'Ibis, however, appears 
doubtful. Vide Simmons v. Cor¬ 
nelius, 1 Ch. Hep. 128. Vull r. 
Siiiitb, 5 Ch. Rep. 16 . A non.,2 
Freem. 128. Sfagood r. Mcalc, 
Pro. in Cli. 560. 

170. third exception iu equity, 
where the answer admits an agree¬ 
ment, has prevailed to bind the de- 
feuibut by flint iidmUsiou. Vide 
Cmyston r. Uunca, Symondson r. 
Tweed, Prc. iu Ch. 208.374.- lq 
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Mortimer v. Orchard, 2 Ves. jun. 
1243, as there was a part perform¬ 
ance, evidence was received of the 
terms of the agreement; but it has 
never been pretended that the admis¬ 
sion of an agreement authorises the 
plaintiff to give evidence of the 
terms. 

171- The frauds against which the 
statute in directed, arc those of set¬ 
ting up fictitious contracts and wills, 
and supporting them by perjury; 
though the statute could not be in¬ 
tended to countenance fraud i:r per¬ 
jury, a temptation to perjury is licld 
out to the defendant, woo inay hf: 
released by hi* own oath from mu 
agreement, which, if uot denied by 
his answer, may be enforced against 
hint, but which the plaintiff is not 
pc'rniil'cd to support by cvidcucc. 
The relief sought is in opposition to 
the statute, which is to prevent, by a 
general rule, mischiefs arising from 
loose contracts, uiul not to give way 
to particular instances of hardship. 
The principal cases on this subject 
are Child v. Jjortl (iodolpliin, ror. 
Marries field, C. Whaley v- Rsigcunl, 
6 Bro/ P. C. 45. Whitbread v. 
Brockhnrst, 1 Bro. Ch. Ca. 404, 
and Whitchurch v. Ilcvis, 2 llro.Ch. 
Ca. 559- The result seems to be 
that the statute may be used as u bar 
to the discoveiy. • 

172. The efficacy of the statute 
has been farther icslrained by Guinau 
t?. Salisbury, 1 V era. 340. 5 Vin. 
522, pi. 38, and Legal c. Miller, 2 
Vcs. 299. Jo the first ease, it was 
held, that a written agreement, made 
since the statute,might be discharged 
by parol; aud the biUM'or specific 
'■performance was dismissed. In each 
of the two last,cascs, an agreement 
f stented according to the statute was 
discharged by a subsequent parol 
agreement, of wLicli took nee was 
given oil the ground of |wrl pir- 
"formauce; for this purpose the evi¬ 
dence must prove a ihsliuct, subse¬ 
quent, ifldepcndeut agreemeut; for, 


• 

except in a case of afreet fraud, evi¬ 
dence of whit passed before, or at 
the time of the transaction, cannot 
be received to contradict or vary an 
agreement conformable to the btututr, 
or to introduce any new term. / vk 
Hr.istcd v. Colemau, Uunb. 65. 

I-t»r«l lmliam v. Child, 1 Bro. Ch. 
Ca. 92. 11 are v. Slieurwood, 3 Bro. 
Ch. Ci. ItiB. 1 Vcs. jun. 241. 
Brodic v. St. Paid, 1 Vcs. jun. 326. 
Jordan v. Sievkiun, 3 Bro. Ch. Cx. 
3S8. % Vcs. jun. 4J£. Mich v. Jack- 
son, 4 Bro. Ch.C:t. 614. and Rosa¬ 
mond v. Lord MelMiiglmi; in which 
lv*nl Kenyan, when M. LI. refused 
parol evidence that un annuity was to 
Isv Tileenialilc. See Observations on 
the Sfiituic of I'Vduih, 1 Ponb. Tr. 
Kq. It)?*, (n. dd, 171. (n. o.) 

I7& In I'urtrr V. //:///, 3 Vei. 
712, Sir Z*. Ar»bu, M. 11. thought 
the court hail gone too far in 
LiLing eases out of the statute of 
frauds, ou the gpoiuid of part per¬ 
formance of an agreement. TTic re* 
lict .should have been confined to 
compensation. 

174. Specific performance r,f an 
agreement to build inay be decreed 
il sufficiently certain, but a general 
covenant to lay out a certain sum in 
a building of a certain value, roiiiuu 
lie so executed. Mostly v. Virgin 9 
T. 179*3. 3 Vcs. 18*. 

1?J. Though a formal mistake in 
a deed may be i edified by Articles of 
which it purports to be an execution, 
essential additions cannot be niude to 
a conveyance from articles of which 
it does not purport to be an execu¬ 
tion ; nor can die transaction be re¬ 
scinded by the court. S. C. * 

176. A bill ^Hedging m written 
agreemeut may be sustained by evi¬ 
dence cf a pared agreement, and 
after answer admitting an ogreemeut, 
mil /libxuitting to perfonn it, the bill 
being uinctidcd, as to other circiiiu- 
st iucei, the defendant sliull not take 
advantage of llic statute of frauds by 
his answer to the amended bill, liut 



44 


AGREEMENT III. 


a specific performance shall be de¬ 
creed. Spurrier v. Fitzgerald, M. 
1801. 6 Ves. 548. Fide Whitchurch 
v. Boris, 2 Bro. Ch. Ca. 559- 
Oiild r. Godolphiu, 2 Bro. Ch. Ca. 
566. 

177. Objections by a purchaser at 
an auction, Jst, that a way round and 
across a meadow was not specified; 
2d, oil account of a bidding for the 
plaintiff; a specific performance was 
decreed, with costs. X)ldficld v. 
Hound, T. 1800. 5 Ves. 50ty 

1 78. Where the time at which the 
contract was to be executed is not 
material, and there is no unreason¬ 
able delay, the vendor, though not 
having a good title at the time the 
contract was to bo executed, nor 
when die bill was filed, but, being 
able to make a title at the bearing, is 
entitled to a specific performance. 
IVynn v. Morgan , T. 1802. 7 Ves. 
202. N. B. A vendor it entitled to 
the opportunity of making a better 
title before the nuttier . Jenkins r. 
Stiles, ’6 Ves. 648. 

179. 'i'hough a defendant, resist¬ 
ing a specific performance, may go 
iuto |wrol cvideuce, that by fraud the 
written agreement does not express 
the real terms, a plaintiff cannot for 
the purpose of obtaining a specific 
performance with a variation. fVooi- 
lam v. Hearn,T. 1802. 7 Ves. 211 . 
Fide Buxton a. Lister, 3 Atk. 383. 
Walker v. Walker, 2 Atk. 98. 
Joynes v. Stalham, 3 Atk. 388. 

180. By the rule of law, indepen¬ 
dent of the statute of frauds, parol 
evidence cannot be received to con¬ 
tradict a written agreement S. C. 

€ 181. lie principle of specific 
performance is where the leval re¬ 
medy is inadequate of defective 
Flint v. Brandon, II. 1803. 8 Ves. 
16:1. ^ l iile S. C. post, tit. Landlord 
and Tenant , i. pi. 25, fully stated. 
Fide eliarn Emugtou r. Ayuealey, 4 
lWCh.Ca.J41. . 

182. Mm* difference in value 
though considerable, is not uf itself 


a sufficient ground for refusing a spe¬ 
cific performance of a contract 
Emery v. IVase, T. 1806. 8 Ves. 
517. 

' 183. In a bill for specific perform¬ 
ance of an agreement for sale of un 
estate by defendant to plaintiff: 
plaintiff stated that defendant had 
proposed to convey all his estates at 
A. to W. C. and W. S. in trust to 
sell for payment of debts, and ac¬ 
cordingly a written agreement was 
indorsed by way of defeasance on a 
warrant of attorney to confess judg¬ 
ment at the suit of F. T. and another, 
by which defeasance it w us declared, 
that execution should not issue foi 
two months, upon condition that de¬ 
fendant should within n month make 
out his title to the estate at A., and 
within the other month convey to 
W. C. and W. S. ill tnut to sell, and 
after discharging incumbrances to pay 
the remainder to defendant, and the 
judgment in the mean lime to stand 
as a security, No conveyances were 
executed, but preparations were ir -dc 
for the rale, under the sole direction 
of defendant, with the conseutof the 
trustee*. On 2Gth June, 1802 , de¬ 
fendant gave the trustees a written 
auUtnrily to sell the estate to uuy 
man who should offer £llO,(XX), 
though the conveyance was not exc- 
<ulcd; and on (>lh July defendant 
1»v letter directed the auctioneer to 
n II the estate to.the highest bidder 
; above £ 109,500. There being no 
bidder at the sale, it was resolved to 
dispose of the estfBp in lots; and 
defendant takiug The v$K>lc manage¬ 
ment, the estate was "divided into, 
22 lob taykfeudaut, his solicitor, 
and the 'Mftiunccr who fixed itio 
prices; but the trustees did not inter¬ 
fere. At the sale the principal lot 
was bought in for il}! P W* Se¬ 
veral lots were afterwards sold by 
private contract, the auctioneer's au¬ 
thority being gene sal; defendant w a> 
so very anxious to get rid of flic 
whole, that when the auctioneer w ept 
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out of town, defendant asked him | Chancellor declared fiia full opinion* • 
what was to be done, if any pur- I that Phillip*, as the cler|f uf Smith, 
chaser should offer in his absence, was in this case an agent lawfully 
to whidi the auctioneer replied, that authorized within llie meaning of the 
he transacted great part of his busi- statute of frauds, to sign the con- 
nesa through two confidential clerks tract, but Ilia lords]up did not agree 
Phillipt aud Clover , who would eo- I that auctioneer’s clerks in general had 
ter into contracts for him. In evi» that authority. Ilia Lordship then 
dence for plaintiff it appeared, that proceeded to alalc two questions in 
after the sale a meeting was had to this case; Jirst , whether there was 
consider of the lots unsold, ml which any such agreement, us the cotnL 
defendant’s solicitor declared that I can cany hito execution ? arrow! hf, 
defendant has desired him to offer if there was, whether the rircum- 
tlie principal lot to W. C. die trua- I stances which have led die parties 
tee. or to his father the plaintiff, to contract were such, not as to call 
as he wislicd that oue of them should upon die court to say, the contract 
lie the purchaser. \V. C. being a did not bind them, but that the court 
trustee, declined the purchase, but be I will refuse the plaintiff the relief bc- 
afterwards informed the auctioneer yond the law, of a specific per- 
and defendant’s solicitor that his fa- I formance, leaving him to make what 
dicr would become the purchaser at he can .of his action for damages at 
£20,000 , whereupon, in tho absence law l As to the circumstances, his 
of the auctioneer, au agreement was Lordship said, that lliis case, as a 
written on one of the particulars, and contract in fact, was proved beyond 
signed for plaintiff by bis solicitor and all possibility of doubt; it was an 
by the auctioneer’s clerk thus, “ Wit- agreement made under the sole inter- 
“ ness Evan Phillips for Air. Smith, poujtiou of the defendant, without 

* agent for the seller.” Plaintiff's any interference of the trustees, cx- 
solicitor paid down a deposit of cept their sanction, and therefore 
£2000; but soon after, defendant not to be impeached. As to a pur- 
applied to W. C. requesting that die chase by a trustee from the cestui 
plaintiff his father would relinquish que trust, his lordship agreed, lliat 
the purchase, as another person had a cestui que trust may deal with his 
offered him £25,000, but plaintiff trustee, so that the trustee may bc- 
refused. Defendant by his answer, cornu the purchaser of his estate, but 
insisted that W. C. wu not authorized it is a transaction of much delicacy, 
by his father to offer £20,000, and he and which the court will w atch so 
relied on the statute of frauds: be diligently, that it is very hazardous 
also insisted that Smith and Phillips for a tnissee to engage in it, (vide 
were not authorized to sell, and that post, tit. Trust aitd Trustee, v). 
payment of £2000 could not'be con- Considering this case then with 
sidcred a part performance. Phil l reference to tlie delicacy of a jiur- 
lips deposed that he sigoed or wit- chase by a creditor, (for plmmttff 
nested the contract for Smith, as was a creditor of defendant,) it was 
agent* for the seller in the usual dearly proved, dial defendant meant 
course of business in bis absence, to sell his lot for £20,000, mud that 
W. C. deposed, that he was audio- £25,000 was not offered him, till 
rued by his father to offer £20,000. alter lie had closed with plaintiff’s 
The leceipt for £2000 not being son. Inodeqnacy of price is nut of 
•tamped, an objection was taken, the question here; III fact, made- 

* whereupon it was allowed to be quacy, unless amounting in itself to 
•Uinped during the bearing. Lonl couclusive and decisive evidence of 
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* fraud, in not 1 sufficient ground for as to die memorandum in uniting are 
refusing a Mjicfitic jicrfommjjce. Ac- exactly the same; next follows, Wal- 
ci denial fciBwajueiit adv linage made ker v. Constable , (I Bos. and Poll, 
of a bargain u nothin*. tor it lias 306), which was not much discussed. 
Iiecu held u|miu true pi.in iplcs, that Unless some distinction rso be 
if a inau contract* to sell an estate pointed out. Lord Chancellor said 
t'ora life annuity, that contract, if the law is very inconvenient as to 
signed, must be executed, though the sales by auction, particularly if the 
vendor dies lieliirc the end of the auctioneer is to be considered the 
first half year *. ills lordship was agent of one only, and if putting 
dearly of opiniou, that this contract down the name, and ascertaining the 
"Tbust be executed, if dnly^igncd, un- sum, and putting that down upon the 
less sonic want of principle, duty, conditions of sale, which ascertain 
and obligation, be infused idto the all the other terms, it is competent 
character of one of the parties, so ax after that, for the vendor to say, ac. 
to withhold the equitable relief cording lo Pat/new Cave (3' l\ Rep. 
prayed. Then, upon the staluie of 148.) tiiat though the other party is 
frauds, this esse produces a great and bouiul in a degree, by the knocking 
important question. If the different down the hammer, he may at that 
expressions of the statute as to wills moment revoke the authority. Upon 
and agreements be cornered, it such terms mankind will not very 
would icftin that the legislature never readily engage in these transactions, 
.used stronger words than they have If the putting down die name and 
in this statute as lo wills; if a testa- the sum by die auctioneer, is a sign- 
tor intending to devise his lauds bo- ing, that would furnish a new class 
gins one simultaneous act, “I, A.ll. of cases; that, the effect being to 
" l#| 0 make this my will,” though ascertain the terms of the agreement, 
them is no signature, yet if it be it should be good both in law arid 
attested by the witnesses, it is a good equity. It is now settled, that an 
will; but as to personal estate, if it ugent need not be audiorued in 
ap|K*ars upon a will, that something writing, h1*o that an agreement in 
qiure ix intended to be done, and the wri'in* may lie dissolved by parol. 

n is not arrested by sickuen or Miller, l 1 ! Ves. 299). In 

, the usual declaration at the lit:, Jes v. stm hurst, (Prc. iu Ch. 
beginning, that it is his will, is not IOC.) the Lord Chancellor expressed 
sufficient +. 1 f, therefore, it is snffi- n clear opinion that llic party re- 
CK*iit in a will devising laud*, it is sixting what the ecclesiastical courts 
hard to say upon what grounds such ; cill olograph , and inserting his name 
a signature should not constitute au is not a signing, and so far Simon v. 
effectual agreement as to land* or Afytirier agrees. 4 In We/ford v. 
goods, conatruuig I he very same words Jicaz/ci/, <3 Atk. 304) Lord Hard¬ 
in one simultaneous act, comprising tuckr. professed not to disturb HuzedU 
fhe whole of the terras. Much per- v. Amkurst; but he' proceeded to* 
plexity has ariwn by the ciso of sue- “aay, that the party oiiy bo supposed 
tiuiw. Ju Simon v. Methier (1 Bla. making up fai» mind, while writing, 
399* 2 Burr. 1921) it wax held, that' tilldie get* to the end, and may at 
a* to goods the auctioneer takiug the end mean something more lo be 
clown the buyer’s name, was a sign- added lie reel by; butXord Hard- 
lng wilhui die statute; hut Eyre, vicke distinguished tliai from die case 
C. J. held, dial it wnujd not do a* to before him, tie. dial it wax not ne- 

1, ' “V" TCt 1 “ lc ^ orni of Iwo ccs5uryth«:identicalagreement shoulff 
clauses ii uut the same, but the terms bo signed, for any uote or nicmonm- 
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dum would do, mid lie put a strong 
case of a subsequent letter; though 
the agreement be not signed, yet if 
tliat letter contains ull the term*, ami 
so describes the consideration and a|l 
the circumstances, that by its con¬ 
tents, it can be couneclcd and identi¬ 
fied with tbe agreement, that Idler, 
which not only is not a signature, I 
but is the last of all' thing* that can 
be called siguing the agreement, is 
a writing signed, which, ascertain¬ 
ing die contents of the agreement, 
amounts to a nolo or memo rand urn 
of it, and therefore satisfies die 
statute. It is true, that when 
a jmrty to be bound, signs as 
u witness (which lie cannot be), be 
must be understood to sign as a 
principal. As to that, Lord Hard - 
idrke lias said, that his decision went 
upon the assumption of die fact, 
chat the intention of diat party 
was, not to sigu an instrument widen 
would be binding upon her as au 
.agreement. His distinction was, 
tliat in JhnctleM v. Atnhvrst, there 
was no signature hut in the introduc¬ 
tion, anti die instrument might not 
then be completely contemplated, 
but ill die oilier case, she had signed 
it, and though not meaning to be a 
party, yet acknowledging that there 
was an agreement, and it she had not 
signed, but bad written a letter con¬ 
fessing die leans, Uiat would have 
been sufficient; aud speaking of die 
ccrtaiuty ns avoiding the mischief, he 
put himself upon a principle dial 
wAdd support this case, if it can be 
made out that FhiUipi was sufficient 
1 y authorized to sign as an agent, and 
* did so. This brought the Lord 
Chancellor to die |K>int, whether P. 
was dyly authorized. His Lordsbip 
thqught it a very dangerous doefrin* 
to say, that if au auctioneer is au¬ 
thorized to sell, all his clerks are 

X nts, in his absence, for the person 
9 em ployed liim, but in Uiis case 
^t was proved iliut defendant con¬ 
sented to the depntali >mi of Mr 
Smith'* clerk, to sign contracts ns 


him, when out of lo*n, and there- ? . 
fore ibis cannot be objected to, how¬ 
ever slovenly die inode of doing the 
business may lie. Next, as to the 
signature of I’hillipi.—Smith was 
agent for defendant, and lor bis 
trustees by whom defendant was au¬ 
thorized to act. Defendant’s agree¬ 
ment with Smith , gave validity to 
die signature of Fhillipt; and as to 
die objection of law, Lord Ilartf-^ 
toickc has already decided, Uiat wliefc 
either llie parly himself, or a person 
duly authorized by biin, ascertains 
the agreement by a signature not iu 
die body of the instrument (which 
seems to be doubtful) but in the form 
of addition, die signature of that 
instrument ascertains die agrcemeul 
sufficiently within the statute, diough 
not a signing as an agreement, yet 
enough to identify die agreement; 
die instrument itself containing the 
terms, and therefore sufficient within 
the statute of frauds. Unless the 
objection ns to signing can be main¬ 
tained, the rest of the case does uot 
form any reasonable doubt. Decreed 
an execution of die agieement, but 
no costs. Co/cs v. Trcrothick , II. 
180-1. yVcs.^4. Vide # Jackson r. 
Lever, :l Bro. Cli. Ca. 005. i*Giif- 
fm v. Griffin, 0 Ves. 1711, (n). See 
BucLmaster v. Harrop, 7 Ves. Ml. 

184. Specific performances of a 
contract by a competent parly, and 
in its uaiurc and chciinislunce* un¬ 
objectionable is us much of course 
a-* damages at law. Hull v. IVorrcn, 
II. 1804. 9 Ves. 008. Pule Wliite 
v. Damon, 7 Ves. JO. 

18.5. Where die objection of a 
purchaser applies only to a small part 
of the estate, a specific perfjnnaiufc 
with compensation will be decreed. 
iU'Queen v. larquhar , T. 1805. 

11 Ves. 4f>7. # : 

* 180'. And further evidence on bodi 
sides may be produced before the 
master upon a, question of tide as to 
a specific i>crf6rmaiicc. Poitroincr 
v. III'm, T. 1 too. II V*i. 448. 

* 187- C. being about to marry, ap- 








' plied to A. his landlord, and requested 
him to cbangc # a cestui que vit hi lus 
lease, by inserting die name of his 
intended wife in place of an old life, 
which A. by letter promised to do 9 
and upon the faith of such promise 
the marriage was had, and the de¬ 
mised premises settled on the wife, 
who (C. being dead) filed a bill for 
a specific performance, which was 
decreed against 0. f who had pur¬ 
chased the estate of A., binder cir¬ 
cumstance! that implied notice of 
such a subsisting agreement. Crojion 
v. Urmsby, 11.1806. 2 Sch. fit Lef. 
583. 

188. Equity will decree a specific 
execution of agreements, where, as 
damages would not put the plaiu- 
tiflf in a situation equally bene¬ 
ficial for them, a specific performance 
becomes essential to justice. But 
where the specific performance of a 
covenant has from circumstances be¬ 
come unconscientious equity will on¬ 
ly decree it subject Jo a conscientious 
modification. Davis v. JIune * II. 
1806. 2 Sch. & Lef. 341. Harnett 
v. Yielding, T. 1805. ib. 553. 

189. The circumstance that a 
person bid at au auction under the 
private direction of the vendors for 
the purpose of preventing a sale un¬ 
der a sum specified as the value, is 
no objection to a specific perform¬ 
ance. Smith v. Clarke , T. 1806. 
22 Ves. 477. 

190. Bnt whether bidding at an 
auction on the part of the vendor, 
for the purpose of enhancing the 
price, vitiates the sale, and prevents 
a sjx’dtic performance. Qvere. 

191- A reconveyance of the legal 
estate was presumed in this case, 
uuder obscure circumstances, after a 
great lapse of time, and upon that pre¬ 
sumption a specific performance was 
decreed against a purchaser. Hit- 
Ipry v. I fuller, E. 1806. 12 Vea, 
639- 

192. The court will decree a spe¬ 


cific performance, where a alight de¬ 
fect'in the title can be remedied by 
compensation and indemnity, pro¬ 
vided it bo not in effect a substantial 
deviation from the contract. Halsey 
v. Grant , M. 1806. 13 Vea. 73. 
Homiblow v. Shirley , E. 1802. IS 
Ves. 81. M 1 Queen v. Farquhar , 
T. 1805. 11 Ves. 467. Millizanv. 
Cooke , M. 1808.16 Vea. 1. Et vide 
Dyer v . Hargrave, 10 Vea. 506. 
But if the purchaser cannot have 
what was his strong inducements to 
the contract, a specific performance 
with compensation will not be en¬ 
forced. Slupy/ton v. Scott , H. 1807- 
13 Ves. 426. 

193. Where defendant by liis an¬ 
swer proves an agreement different 
from that insisted on by plaintiff's 
bill, lie may have a decree upou his 
answer, submitting to perform the 
agreement lie thereby proves. Fife 
v. Clayton, E. 1807. IS Ves. 646. 
Lindsuy v. Lynch , T. 1804. 2 Sch. 
& Lef. 9. H.T. 

194. The court in this case dear A 
a specific performance without the 
usual reference as to title. The 
purchaser having taken po me —ion, 
and not making any objection to the 
abstract. Fleetwood v. Green , E. 
1809 . 15 Ves. 694. 

195. To obtain a specific per¬ 
formance of a contract, the subject 
fnuat be proved as described. Daniels 
v. Davison, T. 1809- 16 Vea. 249- 

(b) Where not decreed. 

J96. Bill for an execution of an 
agreement; it appearing by proof 
that the agreement was only to quit 
the posse —ion , and not extending to 
convey the lands, the bill was dis¬ 
missed. Gerund v. Vasa , H. 1683. 
1 Vera. 121. • 

197- Equity will not decree an 
execution of articles, unless obtained 
fairly, without surprise or circum¬ 
vention. Philips 1 . Duke of Buckt, 
H. 1683. 1 Vera. 227.229. 

198. If an heir sella a reversion 


agreement in. 


far the life of hii father, at an under- ' 
value, a court of equity will not, in 
favour 0 f *uch a purchaser, decree 
the heir specifically to perform a 
covenant m further a»onmce. JoM- 
n* v. Noli, M. 1684. 1 Vera. £71. 

199- A. on the marriage of his 
ion covenants to purchase lands and 
settle them to the use of his son for 
life, remainder to the heirs male of 
his body. The sou dies, leaving 
issue a son, who brings a bill against 
the executors of A. for a performance 
of this covenant. Bill dismissed in 
regard the plaintiff's father would 
have been tenant in tail if the estate 
had been settled, and might have 
baiTed it Cuw/i v. Cam , M. 1687. 

I Vera. 480. 

200. A. having taken a lease of a 
brewbouse, and covenanted to repair, 
assigus it by way of mortgage to 
B. 'Hie premises being out of ro- 

E ir, the lessor brings his bill against 
. to compel him to perform tlic 
covenant. B. uever having been in 
possession, the court would not de¬ 
cree him to perform the covenant in 
specie, but left the plaintiff to recover 
at law as he could. Sparket v. 
Smith, M. 1692. 2 Vem. *275. Fide 
Pil king ton r. Shallcr, 2 Vera. 374, 
where an assignee, though lie never 
. entered, and had lost his mortgage- 
money, was compelled by law to |*y 
the rent, and having sued in equity 
could have no relirf. 
b 2U1, Where no action at law will 
lie to recover damages, there equity 
will uot execute an agreement 'hi. 
specie, and make that good wliirh is 
• not so by law.- Normanby v. Duke 
of Devon, M.j6g7. 2 Frcem. *216,1 
217- Bromleyy . Fettiplacc, 2 fyeem. T 
246. 9.P. I 7 

202. A. on marriage of his daugh¬ 
ter to B. covenants that B. shall have 
his hod called C. for £1500 leas 
than any other person would give for 
i^ and diet. The court refused to 
decree a specific performance of this 
flfreeaent,by reason of the uncertainty 
Vol.L 
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and its not being mutual. Bromley ‘ 
w Jeffriti if eu. H. 1700. 2 Veru. 
415. This case is thus reported iu 
Pre. in Ch. 138. One settles Us 
estate on trustees to be sold for pay¬ 
ment of liis debts, with power of 
revocation; then lie mimes a daugh¬ 
ter, and covenants that the husband 
shall have the estate £1500 cheaper 
than any oilier person. After, by 
will, he revokes the settlement, bqs 4~ 
gives llw Guslrand £1500, and dies. 
This legacy held to be a satisfaction 
of the £1500 secured by settlement. 
Fide Fitzherbert’s case, cited in 
Shelly’s case, l Co. 100. lady 
Gainsborough’s case, 2 Vern.252. 

203. A. *u(foeing he has 

enters into an agreement 
U. who bring! a bill for specific 
execution against A., and also against 
C., who appears to be die true 
owner, and so insists iu his answer. 
This bill dismissed, u well against 
A. as C., and the decree of dumatioH 
rent a (firmed. Cornwall v. Williams* 
R. *701. Colies’ P.C. 117. * 

204. Where one party to anagree- 

iwurdness 


•lent trifiea, or shewa a backi 


bu right, 
to sell to 



circumstances and situation of the 
other party are materially altered ill 
the mean time. Haya v. CaryU , H. 
1702. 1 Bro. P.C.27. 

205. By a settlement A. b made 
tenant for life; remainder to the 
heirs of his body by his wife; and 
in the same deed A. covenants not to 
suffer a recovery, but that the lands 
shall be enjoyed according to those 
limitations. A. afterwards suffers » 
recovery, apd devises these lands. 
On a bill for a specific performance 
of the covenants, it was decreed that 
the lands devised were ndt affected, 
though the covenant Was good to 
bind the assets, and such coveoant 
being at first adpepted, equity ought 
not to vary or elter it. CoIHmm v. 
Plummer , H. 1700. 1 P. W. 107. 
x 
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Gilb. CL Bond v. Brandier, 
T-1718. 1«P. W. 46K Vide Lord 
Warna^onv.Sir Stephen Langham, 

206. A man on his marriage 
nukes a settlement, whereby the 
lands were limited in remainder, 
after his and his wife's death, to the 
heirs of his body, begotten on his 
wife, and covenants not to bar die 
xitail or suffer a recovery; and hav¬ 
ing one daughter, to whom on her 
marriage lie had given a good por¬ 
tion, lio suffers a recovery, and by 
will devises the estate to his daughter 
for life, and to her first, be, sons in 
tail, with remainders over. On a 
hill for the specific performance of 
thu covenant, the court would not 
decree it, Init left the party to re¬ 
cover damages at law for breach of 
the covenant, f lolline v. Plummer, 
as reported in 2 Vcru. 635. 

207. Husband * and wife, for a 
reasonable consideration, by lease 
and release, conveyed the wife's land 
in /<*,. suncl covenanted that the -vife 
should levy a tine of the same to the 
lire of the purdiOMT. She refused 
to levy a fine. Plaintiff brought hi-< 
bill to have his title perfected by a 
specific performance of I lie covenant, 
and a precedent was cited, where a 
.specific performance had been de¬ 
creed in the like ease; but Lord 
Chancellor would not decree a spe¬ 
cific performance in this case, be¬ 
cause upon such a decree the husband 
could not compel his wife to levy a 
fine; and if the would not comply, 
imprisonment would fall upon the 
husband for contempt, which was 
•lie ill consequence of the decree in 
the cited case. His lordship there¬ 
fore directed the defendant to refund 
the purchase-money with costs. Or- 
tredor Outran v. Round, M. 1718. 
4 Viu. Ab. 203,. pi. 4. 2 Eq. Ab. 
146, pi. 4. Lord Corrper m this 
case said, it is a great breach upon 
thj wisdom of the law to compel a 
Mined to procure his wife to levy 


a fine, and force her to part with her 
laud without her consent. Vide Bar¬ 
rington v. Horn, 2 Eq. Ab. 17 # pi. 7, 
where a specific performance was 
decreed; aud Hall r. Hardy, 3 P* 
W. 180- S- P- and Wirtter aud De- 
vercuv, there cited. 

208. A bill will not lie for a spe¬ 
cific performance of an agreement to 
transfer South Sea slock-—Seats, 
where the thing contracted for may 
be particularly commodious to the 
parly. Cud v. Rutter, M. 1719- 

1 P. W. 670. Cited in Pre. in CL 
634, nomine. Seou/tl v. Butter. 

209. Barguin for corn, to lie de¬ 
livered upon a day certain at such a 
market, at such a price, and die corn 
is not delivered according to the 
contract, the buyer shall not by a 
bill in equity compel the seller to a 
specific performance of this agree¬ 
ment, but is left to his remedy at law 
for breach of the agreement to re¬ 
cover damages, ft. e.) the difference 
between die price agreed on by the 
parties, and the price of coni upon 
the market day. Cuddet v. Rutter , 
T. 1720. 5 Viu. Ab. 638, pi. 21. 

2 Eq. Ab. 4150, pi. 6. 

210. A court of equity will not 
decree a specific execution of arti¬ 
cle*, where lbey appear to be vn* 
rearmalde, or founded in fraud. 
V dune; v. Clerk , M. 1720. Pro. in 
Ui. 638. 

011. Where a mauner of obtaining 
an agreement is not strictly juat and 
regular, a court of equity ought uot 
to- decree a specific performance, 
although the agreement be in part 
executed. Rock fort vsCrctvick, T, 
1721. 8 Bro. P.'C. 296. 

212. A. articles willi B. for die 
purchase of an estate of £&0 per 
annum, for which he was to give 35 
years purchase, and pays £50 in 
part; but discovcriug that .£30 per 
annum of the lands were copyhold, 
refused to go ou. On a bill by A,, 
equity will not decree a specific 
executigq gf this agreement, being 
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unequitable, but will order the £50 
to be paid beck. Sir Harry Hkks 
▼. Philips , T. 1721. Pre. in Ch. 
575. Pert of the lord Chancellor's 
decree in this cause appears to be 
inaccurately reported. Vidt Notes 
to this case in Pre. in Ch. 575 v 
(corrected from the register's book). 

213. Where a contract has lain 

dormant for many years, and nothing 
done by cither party in pursuance of 
it, a court of equity ought not to 
decree a specific pwformance. Wing- 
Jiild v. Whatley , E. 1722. 2 Bru. 
P.C.447. | 

214. Bill for a specific perform¬ 
ance of articles for the purchase of 
lands dismissed, because the lieu or 
remedy was not mutual. Armigtr 
v. Clarke/T. 1722. Bunb. til. 

215. Bill fora specific perform¬ 
ance of a contract for £1000 York 
Buildings stock, at 105 per cent, 
dismissed, for that this court will not 
csrry these sorts of contracts into 
execution, but lease the parties to 
their remedy at law for the difference, 
but no costs, because the defendant’s 
answer was falsified in several par¬ 
ticulars. Dorison v. Westbrook, T. 
1722. 5 Vin. Ab. 540, pi. 22. 2 
Eq.Ab. 161, pi. 8. 

216. Bill for a specific performance 
of articles for the purchase of an 
estate dismissed with costs, because 
the title was not laid before the 
vendee’s counsel wathiu the time li¬ 
mited, and the South Sea stock from 
whence the purchase-inoney was to 
be raised, having fallen in the mrtm 
time 168 per cent.(a) Leras v. Lord 
Lechmere , T. 1722. 10 Mod. 503. 
It appears his lordship’s decree w as 
swayed by this circumstance. 

217/ Bill brdught by the vendor 
for a specific performance of articles 
dismissed, because the vendor had 
covenanted to ponvey freehold, and 
one or two acres proved copyhold, 
though die vendor offered to procure 
an enfranchisement of the copyhold, 
nr make any compensation in the 


price. S. C. Vide JIick« v. Phi¬ 
lips, Pre. in Ch»575. 2 £q. Ab. 18. 
108. In Keen e. Stikcley, in Scacc. 
Gilb. Eq. Hep. 155, it was deter¬ 
mined to enforce a specific per¬ 
formance of an agreement for a 
purchase if the price was reasonable 
at the time of the sale, however dis* 
proportionable aftcr-aCcidcnts might 
make it; but in the principal case 
the price .agreed for was forty yea;* * 
purchase. The Lords therefore re¬ 
versed the decree of the court of 
Exchequer enforcing specific per¬ 
formance. Upon mutual articles 
there ought to be mutual remedies; 
and therefore the vendor may come, 
into equity as well ns flu* vendee. 

218. Wilful misrepresentation of 
the yearly valuo of an estate is a 
good reason for a court of equity 
to refuse decreeing a specific per¬ 
formance of a contract for the,sale 
of it Brertton v. Cooper, E. 1724. 
2 Bro. P. C. 535. 

219. Plaintiff* sold defendant a 
copyhold estate of £\0 per annum 
value (on which was timber of £ I5(k 
value) for £630, and covenanted to 
surrender on or licforc Michaelmas 
then next. Defendant paid .£10 
earnest, entered on the premises add 
cut down timber, slocked the land, 
and acted as owner. On a bill for 
a specific performance of covnmnts, 
plaintiff' proved lie gave notice that 
ho would surrender next couit day, 
which does not appear to have been 
before Michaelmas, and attended 
accordingly. On defendant's pmt it 
was proved, that he was disordcitd 
in his senses; and though there be 
proof of the timber's value, yet, as 
no custom is allcdged of the tenant's 
having power to cut it down, it must 
be according to the common Inw by 
which die tenant has no. power over 
it, and therefore a plain imposition. 
Lard Chancellor was of opinion, 
that it was a great over-value, and 
that his cutting down timber was a 
proof of his folly, being a direct 

S 2 
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forfeiture; bat* said it is a matter 
merely at lear. If the surrender had 
been, on actum would have Iain at 
law. Bill dismissed. Edwards v. 
Heather, M. 1724. Sel.Ce. in Ch.3. 

220. Bill for a specific perform¬ 
ance of an agreement comprised in 
the condition of an obligation. J• S. 
the plaintiffs fadicr had five houses 
in B. in right of his first wife, and 

* after her death he takes .a second 
wife, by whom he had issue tlie de¬ 
fendant, and then purchase* two 
other houses in B. Afterwards, 
upon an intended marriage between 
plaintiff and one K., the plaintiff 
entered into au obligation of £200 
to his fallier, the condition of which 
run thus :— u Whereas _ J. S. tlsc 
u obligee lad given aft liis houses im 
“ B. to die heirs of die Body of 
" plaintiff for ever, by bis will, of 
u such a dateand here breaks off, 
and slid not state what sum the 
plaintiff was to |>ay in defeazance of 
the obligation. Tlie defendant was 
made executor and residuary legatee 
to J. S.: the will mentioned in tlie 
obligation was not to be seen; and 
it was proved in the cause, that J. S. 
never intended more for the plaintiff 
than the five houses lie possessed iu 
right of bis mother, that he had 
settled the two other houses on tlie 
defendant, and tint plaintiff lad de¬ 
clared he was well assured hi* father 
never intended him more than the 
five houses; but still he would take 
advantage of the scrivener's mistake 
in the obligation. But tlie court 
dismissed the bill, os against reason 
and equity, that the plaintiff should 
*takc advantage of this mistake against 
the true intent and disposition the 
party meant to make of his estate. 
Huubnnt v. Curtis, H. 1730. FHa- 
gib. 118. 

221. Where a person undertakes 
to make oat the title of another to 
an estate, and is to have a part of 
the lands as a satisfaction for his 
trouble, though the agreement for 


this purpose is artfully drawn, in 
order to keep h out of the statutes 
of champerty, he will not be entitled 
to have a specific performance de¬ 
creed here, but will bo left to bis 
remedy at law. Powell v. Knottier 9 
M. 1741. 2 Atk. 224. Vide Wyat 
r. Slater. 

222. If a father who is possessed 
of an advowson, which he apparently 
designed for his son, be prevailed eo> 
when in an infirm stale of mind, to 
enter into articles for the sale of it 
to another person, a court of equity 
will not compel a specific per¬ 
formance, although there is no im¬ 
position of fraud imputable to the 
purchaser. IMlr. Horeanl, E.1742. 
9 Mod. 302. In w hat cases equity will 
set aside a conveyance obtained from 
a person of a weak mind, vide White 
r. Small, 2 Ch. Ca. 103. Clarkson 
v. llanway, 2 P. W. 203. James 
v. Greaves, 2 P. W. 270. Evans v . 
Blood, 4 Bro. P. C. 357. Bennett 
v. Vadc, 0 Mod. 312, and 2 Aik* 
324. 

223. If parties are entering into 
an agreement, and the will out of 
which a forfeiture arose was lying 
before them, and their counsel, whila 
tlie drafts were preparing, the parties 
dull be supposed to bo acquainted 
with the consequence of law «s to 
Ibis jioint. Pullen v. Ready, II. 
1743. 2 Atk. 591. 

224. After aifagrcement lias en¬ 
tirety settled all disputes between 
names and their several rights, die 
hinds of the court ure so tied up that 
they will not enter into* a question 
which might have bain started bad 
theiehcen no such agreement. S. C. 

225. A husband covenants, in 
marriage articles, in six months after 
the death of his mother^ and that he 
should come to and be m possession 
of the estate, hi jqpature to settle 
.£100 per annum for every <£l00ft 
upon his wile for lift, remainder to 
die issue of the marriage, remainder 
tohis heirs. lie died iu the life- 
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time of hk mo (her, leaving no issue. 
Hie estate reverts to his heir, who 
shall not be compelled by his wife 
to a specific performance. IVhitaicl 
v. Barrel, T. 1749- 1 Vea. 257. 

Bill filed to carry into exe¬ 
cution an agreement for the assign¬ 
ment of the fees and profits of the 
office of keeping Bridezcelt, and of the 
profits of the tap-house. Dismissed. 
Mefhwold v. Wulbank, E. 1751. 
15 Ves. 238. 

227. Husband and wife having 
joint power over the wife's estate, 
empower an agent to sell part of it 
try auction. He articles to sell it, 
by private contract, for more than 
the price required. Tie husband 
had written a letter to the agent, in 
which be only desired his wife's 
compliments, that is no proof of her 
joining in giving an authority to the 
agent, and the buyer shall not com¬ 
pel a specific performance. Daniel 
v. Adana, T. 1765. Amb. 495. l ute 
Drury o. Drury. Baker r. Child, 
3 Vent. 02. Barringtou r. Horn, 
M. 1 G. 2. Hall v. Ilaidy, 3 P. W. 
187. 

228. J. S. agrees to sell his estate 
for his life. Tne time limited fur 
the conveyance was the 31st of Oc¬ 
tober ; but the annuity was to com¬ 
mence, and A. was to have the mils 
and profits of the estptc, from the 
5th of April preceding. J. S. died 
on the 12th of November, before 
any conveyance was executed. On 
m bill brought by A. for a specific 1 
performance of this agreement, die 
court dismissed it, but without coats. 
Pope v. Rota, T. 1774. 7 Bro. 
P. C. 184. Mr. Car, in his note to 
White v. Nutt, 1 P. W. 62, says 
tbit 1-drd Apslty^ in this case, ques¬ 
tioned the statement of Cass and 
Kodeie, 1 Vera. 280; but nothing 
of that kind appeara in Bro. P. C. 

229. Equity will not decree spe¬ 
cific execution of an article which is 
tontrjuy to the powers in a settlc- 


t # 

raeut. Stratford f. J Mho rough, E. 
1786. 1 Ridgw. P.C.2UI. 

230. Equity will not decree spe¬ 
cific execution of a covenant in a, 
lease violating the restrictions of a 
prior settlement, of which tlx* lessee 
hud notice. Craffbrd v. Oliver r £>. 
1786. 1 llidgw. 1\ C. S15. 

231. Promise by a letter to renew 
a lease, in consideration of money 
already laid out by the tenant, 
nudum pactum, and no specific per¬ 
formance will be decreed; nor n it 
varied by money having been laid 
out afterwards: bat, if previous in 
die promise defendant bad signified 
bis intuition to lay out money, and 
on diat cousidcmtiou die promise hud 
been made, specific pcrfonuauce 
would be decreed. Robertson v. 
St.Jolm , M. I78(i. 2 Bro. Ch.Cn. 
140. 

232. Equity will not decree spe¬ 
cific execution of ay article upward^ 
of 15 years after it is dated, under ’ 
wliirb the plaintiff* had never been 
in possession, nor paid any consider- 
atiou, more especially where (hero 
bad been several conveyances in the 
interval, and the tenants bud made 
expensive improvements, with the 
plaintiff's knowledge. Gill v. ffc- 
nung,li. 1787- 1 Ridgw. P.C.420. 

233. At a sale by auction llio 
sellers agent bid for the purchaser, 
a specific performance refused. 7W- 
ning v. Morrison, or Taggart v. 
Twining, li. 1788. 2 Bro. Ui. Ca. 
320. Fide Bcnwcll v. Christie, 
Cowp. 395. 

234. Where tlm plaintiff had re¬ 
ceived a promissory note without a 
stamp, the court directed a proper 
note to be made according to tlie 
agreement, before Ibe defendant 
should Imve execution of the other 
parts of tlie. contract. Aylctt v. Ben- 
net, B. 1792. I Austr.45. 

235. A purchaser will not be 
compelled to take a doubtful title, 
u it is discretionary iu the court to 
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• Jeered specific, performance of an 
ngrennent £pr a purchase, or to 1 live 
it at law. Cooper Deane, T. 1792. 

1 Ves. jun. 566. 4 13ro. Ch. Ca. 80. 
Hilt Ship land u. Smith, 1 Bro. Ch. 
Ca. 75. Joynes v. Sbtham, 3 Atk. 

m 

23fi. On a hill for a specific per¬ 
formance of an agreement for the 
sale of a Icqse, the court canuot ap¬ 
portion the price according to llic 
time already expired. * tiiag v. 
Nightman, M. 1792. 1 Anqjr 80. 

237. Specific performance of an 
agreement cannot be decreed with a 
variation made in it by the court. 
Jordan v. Satckim, M. 1793, 4 Bro. 
Ch. Co. 477. 

238. Bill fora specific performance 
of an agreement to grant a lease to 
the plaintiff would, on evidence of 
his fraud, misrepresentation, and in¬ 
solvency, have been dismissed with 
costs, if not compromised. Willing¬ 
ham v. Joyce, T. 1790. 3 Vcs. 1(5, 
109. 

239. The court would not execute 
au agra menl to grant a lease to a 
man who had committed felony. 

S.C. 

240. Specific performance re¬ 
fused uu the laches of (hr plaintiff, 
the contract bring for a*lalc to him 
under a bankruptcy of a reversionary 
interest for .life, which, in the inter¬ 
val, fell into possession. Defendants 
being also remiss, the bill was dis- 
iniscd without costs, on deliverii*: 
up die agreement. Spurrier v. Han¬ 
cock,. T. 1799. 4 Vcs. flfi17. Ome- 
rod v. Hardman, H. igoi. 5 Vcs. 
722. S. P. 

. 241. L11 the performance of a con¬ 
tract the timer is material; therefore, 
upon the gross laches of die plaintiff, 
lna bill for a specific performance 
was dismissed, with costs, Har¬ 
rington v. Wheeler, T. 1799- 4 Vcs. 
66(3. 

240. A purchaser, under a bank¬ 
ruptcy, must toko, the bankrupt a title, 
though objectionable. In such a 


case, the purchaser having objected 
to the title, bat insisting on his par* 
chase, his bill for a specific perform¬ 
ance was dismissed, with costs, ex¬ 
cept as to some irrelevant matter in 
the answer and depositions. Pope 
v. Simpeon, M. 1799. 5 Vcs. 145. 

243. Upon alate deciiiouin Scacc . 
that a presumption from non-pay¬ 
ment of tithes, cannot bar even 1 lay 
impropriator; Lord Chancellor* 
though of a contrary opinion, would 
not compel a purchaser to take such 
a title, and dismissed the bill against 
him for a specific performance. Roee 
v. Calland, II. 1800. 5 Ves. 186. 

244. A vendor cannot come for a 
perfoftnancc at any distance of rime* 
but upon a bill, tiled fourteen months 
after a correspondence, upon objec¬ 
tions to the title, had reused, from 
die defendants not having retained 
an answer to die last letter, which 
required a distinct answer, and 
threatened a suit; and, the auctioneer 
not ha\ itig been called upon to return 
the dc|HMjt, the court referred It to 
die master. Murquu of Hertford 
v. lloorc. Alton v. Boore, H. 1800. 
5 Ye*. 719. 

245. Bill for a specific performance 
dhmiwa d, the agreement appearing, 
from letters produced, to be different 
from dial set up by the bill, aud 
j.roved by one witness. l*igh v. 
Ilarerjietd, T. 1800. 5 Ves. 452. 

| 2-10. To a bill for a specific per¬ 

formance of an agreement, a plea of 
die statute of frauds being coupled 
with another defence, was ordered, to 
stand till the hearing. CoofAv. Jack* 
ton, 11.1801. G Ves. 12. 

247. Where an agreement origi¬ 
nated in communications by the cont¬ 
ra miouers who took the depositions 
in a cause, and by die witnesses to 
defendant, as to the nature and efiect 
of die e vi d en ce t though the plakktiff 
was not implicated in die transaction, 
yet his bill for a specific performance 
waf dismissed, on grounds of public 
policy. St C. 
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<48. Pirol evidence is admissible 
in opposition to a specific perform¬ 
ance cf a written agreement, upon 
the heads of mistake or surprise, as 
well as of fraud; and upon such 
evidence the bill was dismissed: so 
was another bill for a specific per¬ 
formance of the agreement, corrected 
according to the same evidence con¬ 
tradicted by the answer. Marquis 
of Tounsend v. Statigroom , II. 
1801. 6 Ves. 328. 

<49- Parol evidence is admissible 
to rebut an equity. Haller v. IVul- 
ker, 2 Aik. 98, cited in S. C. Hie 
rule that a written agreement, within 
the statute of frauds, cannot be varied 
by parol evidence, does not affect a 
subsequent, distinct, collateral agree¬ 
ment. S. C. 337, f 

2.50. Specific performance refused 
to the lactic* of the plaintiff, the ven¬ 
dor. A small incumbrance which 
may rest in compensation, is no ob¬ 
jection to a specific performance. 
duett v. Homfray , E. 1801. 3 Ves. 
818. 

231. Though a person may agree 
to sell, at a price to be fixed by an 
award, and though the award can 
only be impeached for fraud or gross 
mistake, yet, upon such an agreement, 
where some of the persons to be 
bound were married women, and one 
of them had not executed, die court 
refused a specific performance, lead¬ 
ing the plaintiff to law. Emery v. 
note, E. 1801. 5 Ves.84fi. Upou 
appeal his honor's decree was affirm¬ 
ed, on the ground, that the evidgicc 
(lid not prove satisfactorily as it 
ought, (especially in the case of mar¬ 
ried women.) that the valuation was 
inade with due attcutiou and care. 
& C.-T. 1808. 8 Ves. 505. 

852. Bill fof a specific perform¬ 
ance of an agreement to refer to ar¬ 
bitration, will not lie. Street v. Rig¬ 
by, E. 1802. 6 Ves. 8l8t 
• 853. The court decreed specific 

performance of au agreement to 
gnuit a lease, of which only one part, 


signed by the plaintiff, was fonnd in 
the possession of the defendant, upon 
the circumstances of "possession, 
drafts prepared ami approved, and 
the execution deferred ouly till the 
repairs were completed; but an ex¬ 
tension of die term according to a 
variation of the agreement, also in 
writing, was refused, ou the ground 
of want of consideration. Robson 
v. Collins, T. 1802. 7 Ves. 180. 

254. The court can decree specific * 
performance of a written agreement 
with a variation by writing; but not 
with a variation by parol. S.C. 133. 
ct vide Jordan v. Sawkins, 1 Ves. 
jun. 404. S Un>. Ch. Ca. 388. 

255. Where uoUtiog has been done, 
under an agreement, the court ought 
not to decree a specific performance, 
except jvhere the right to coraiwl it, 
is mutual. LaterenwH v. Rut/er, M. 
1802. 1 Sell. fit Lef. Id. Vidt 
Broudcy t. Jeffries, 2 Vein. 415, 
Armigcr r. Clarke, Uuub. 111. 
where llie ground B of refusal was Want 
of mutuality. 

250. A. being insolvent, suffered 
a u other person to become the appa¬ 
rent owner of bis farm, Uiough under 
a secret trust fur hiui; A. shall not 
llave a specific execution of yn 
agreement made bv him with die 
trustee, the Lumllord having supposed 
the trustee to have been the rightful 
owner, and confiding in liis solvency. 
(YHerlih, v. Hedges, E. 1803. 1 
Sch. fit Lef. 123. 

257- Plaintiff and defendant were 
bankers; by tlicir articles of partner¬ 
ship, it was agreed, that if, after the 
cud of ten years, (which was the 
partnership's term) either of them 
should continue to cany ou the |mi4- 
ness, cither alone, or in. partnership, 
until one of them should have a non 
legitimate or illegitimate, whom die 
I father should by writing or by his 
will, desire to introduce into tho bu- 
siuess, and who should live to attain 
16, the party so continuing the bust- 
ness f should take such sou appm- 
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• tke for five yiars, end at the age of change, and if sold, to lay out the 
21, he should admit him as a partner produce after payment of incum* 
in the hcdto. The business waj brancca, in the purchase of other 
carried on for seyeji yean, when one land*, to be settled to the same uses.. 
of die partners! died, and it was after- The trust estates being advertised 
wardsi continued by the survivors, for sale by auction, in 15 Iota; plain- 
Tlic deceased iwirtner by his will, tiff applied to the auctioneer, when* 
appointed an illcgiliQiatc son to be upon a meeting took place with do* 
bound apprentice at (he age of 16, fendant, who asked plaiutiff ,££6,500 
and at 21, lo be admitted into the for die whole, plaintiff bid him 
firm. Ai die age of 16 (15 years .£20,000, which defendant refused, 
•'filter llie o mi mt lice mem qf the part- but plaintiff afterwards signed an 
nership) this illegitimate son filed liis agreement with the auctioneer to 
bill for a spccilic )>crfomwnce«ofjhc purchase at die full price, and hia 
agreement contained iu llic original n^eut paid the deposit accordingly, 
articles of co-|tarlner.hip. Per El- '1 be trustees did not interfere, other- 
Jon, C. With respect to the object of ways than by consenting to die acts 
this covenant, no tme ever heard of of defendant, under whose aole ma- 
thc execution of an agreement for a nsgeuicut the sale was conducted, 
partnership, when the purties might The conveyance was prepared, pe- 
dissolvo it immediately afterwards; rused, and approved by defendant, 
this is turli a covenant as die court and his trustees; but the trustees 
cannot specifically execute.—Bill having learnt that plaintiff had re-sold 
dismissed, liar/ v. Birch , 12.1804. part of ibe estates to seven persons 
0 Yes. :)57. for X‘14,900, and that a considerable 

258. It is now i»erfcctly settled part remain undisposed of, they re- 
dint this court wilf not cnfoice the fiwil to concur in the conveyance, 
specific performance of anaj'rerrtieiit ITw ci:ciiin.'uuc*. > <» under which die 
for a tiausfor of stork. half•t:\-ca estate ,vua fir..t \ allied were these: In 
y. Thom I on, M. 1804. IOV.s\ Mil, dn r r.c'.jr ijitt), defendant applied 
staled fit ipigc, porA, tit. Bandit* l »••• .»u»ecr to survey his estate, 

and Tenant, i. pi. 2<j. v , Vise him as to the value, 

*259- Bill fur u specific performance "i t*.o i»v$t mode of selfing iL In 

of a contract for sale of nu estate !\nv »L auctioneer represented that 
under the following cirr.unistaures : :•< i;>C v.ihied llic estate at .£28,000, 

By settlement previous to die mar- fust »aid,if from .£24,000 lo£27,000 
rioge of defendant, the estates i:i . : .ulct Ik offered, a consultation 
question were limited (subject tori ikIv place/and that before the 

term for securing his wife's pin-mo : .uu fi*he should value the citato 
Hey) to the use of defendant fur lif e, again, as then divided into 15 lots. 
sans waste, remainder lo trustees to In ‘September, the auctioneer sur« 
preserve, &c. runuindcr lo 12. Y. vcyed the i oUtc in person, (the first 
lor life, sans waste ; remainder to survey having been made byhii clerk) 
same tiuatce* for 2000 ycais to rai.se and the amount of the second valua- 
younger childrtifs portions, and sub- tion was £33,3 8Q, which wys for 
ject then to, to the use of the first the first time made, known to tie* 
and oilier sons in tail male; remain-1 fondant a solicitor in 1801. After 
dir to defendant in fee. The settle- the answers were filed, defrodinftr 
pieiit contained a power for die trus- wife died without issue, and plaintiff 
tees, with the consent of defendant sought relief against defendant by 
and his wife, o^after their decease, a supplemental.bill. The defence iq* 
in their own discretion! to sell or cx- this case rested wholly upon mad* 


III. 


*7 


amcy of consideration, ami mis^in- 
fonnation u to the value of the 
citate, not imputing any fraud to the 
plaintiff, but waul of care ami atten¬ 
tion, aud Dua-manoacmeot in defend- 
ant , .«i agent. Per Lord Chancellor. 
In Twining v. Morrison, (S Bro. Ch. 
Ca. MS) Lord Kan/on said, this 
court wna not bound specifically to 
perform every contract, for lie would 
not give the extraordinary relief of a 
specific peifounaiicc, if there was 
any sort cf surprise that made it uot 
fair and lioncst to call for an execu¬ 
tion, neither would ho order the 
contract to be delivered up, but let 
the purchaser go to law; the only 
ground in Twitting y. Thomson was, 
that the vendor's solicitor purchased 
for the vendee, and though there v.us 
no evidence thut the estate would 
lu»\e produced more, yet Lord /\.*w- 
yon was satisfied tliat his bidding had 
damped ilu* sale, and created a sus¬ 
picion thru he was n puffer, when- 
fore his i^nlship refused to dccre* - 
•i pi'rlormiijsv. In Hmcn/ v. IJ on *•, 
(H Vf J/>rd .•'"/ held il 
not incuuihcut on th» i*mn t«> - 

cn» a specific pcrf'inna'it. 
such a circumstance .1 . 

valuation was likely to lead !c i a 
romequcticcs, upon thut *iug.ijar 
doctrine of the court, iL:»l a hut hum! 
must go to jail, if he rami »t procure 
his wife in concur in lf»«*. a«*f (hr 
which he had contracted. 5 n Is-rd 
Townsend*. Stanproon* (i) V.- ?lx\ 
something is contained 0.1 d i- qih- 
ject, but upon all the cutr .< thqjr ;* 
no pretence for sayiug that tiii< mint 
must either .execute, the agiceinent, 
or order it to be delivered up. 

Thar low referred thn doctrine of 
specific performance to this, that it 
is scarcely postiMethere may not be 
some small mistake or inaccuracy, as 
leasehold interest represented 
to be for Q 1 years, may be for Cl 
jeara and nine months; such little 
circumstance* might defeat an actiou 
Jaw, aipl yet tljey lie so clearly in 


1 


••1 

- 1 

I 


compensation, that they ought not 
to prevent the execution j»f the con¬ 
tract •; but that doctrine liad been 
extended to a great length in equity; 
the rule is dear, that the application 
of it must lie discretionary m the. 
judge; it is like the case of fraud, 
for which this court will set a harguin 
wide, but the court has never \en- . 
lured to lay down what shall consti¬ 
tute fraud as a general proposition. m 
After hearing the solicitor-general in 
rcfdy^ l^rrd Chancellor proceeded to 
observe, that tills case is extremely 
important not only to the parties, 
but to tin* gmicral inlctrsti" of justice 
ui nrlmiuisti red m equity, There is 
nothing in it to restrain die defen¬ 
dant from wing nil hil remedies at 
law, if n hill luid licr.11 filed to have 
the ruftirurt delivered tip: it is too 
late to diyruNS "Lt'iu the eouit 
ought to order a contract tlr.it it will 
not jierfoiui. ro Ik* delivered lip, ami 
to ilccrct tbr performance of a con- 
11 pci which it wjll not direct to be 
dr.’mred up, for tbw arc many 
•Mm * ic ahich the party has obtained 
•< 1 I#: wie upon the contract at 

• i«#« «*nd und-r Midi circinnMancfs 
....1 »;a,mot he affected here, so aa 
••• •iepiive him of tliat remedy, ajid 
;ct die coui l declaring he ought to 
have lilKTly to proceed ut law will 
not actually interpose to aid him, 
and specifically perform the contract. 
I:i d mist of the nature now before 
1I10 court, il is * most improvident 
course to allow the tenant for life, 
tie' execution of such si power as 
this, for it is generally his interest 
to convert the estate absolutely into 
money (I'ide /*wf, lib Estutc, vl. 
Here all the trustees meaning to act 
propci Iy made defendant their agent, 
which they ought not to have done, 
for they are interposed to guard 
against ubnt the tenant for life may 
projiose. r JTie conduct of the auc¬ 
tioneer (wlio was told to tell by 
auction, unless be could sell advan¬ 
tageously by private contract) is 
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'accountable and without example,, 
even in cases tv here difficulties have 
been raise® by tlie conduct of auc¬ 
tioneers: as to tbc plaintiff, there is 
au evidence of bis enquiries ns to the 
value from all sources of information, 
which he was at liberty to do, and 
having satisfied himself that he h:id 
made u lucrative bargain, he might 
have honestly contacted with persons 
at arms lcuglh, and dealing for them - 
* selves, hut then he is to be considered 
as a man contenting himself with a 
contact instead of u cnuvt$ance. 
It is clear a plaintiff suing at law for 
damages, or in oquitv for a specific 
performance, must alludgc a contact 
binding some one; ami where a man 
as imprudent enough to deal with an 
•gent without seeing that lie lias a 
written authority for sale, lp must 
take the consequence of a dealing 
with a man not duly authorized, in 
order to make the present contract 
that of the trusted, plain tiff must 
prove that they authorized the auc¬ 
tioneer by parol, without further 
consultation as to the sale or price. 
Lord Chancellor said, if iu this case 
he should hold that the trusters hod 
given the auctioneer an express mid 
cldr pledge of their authority, lie 
should carry it to such on extent, as 
would make the doctrine, that the 
authority may be by parol, though 
the agreement must be io writing, 
tlie most mischievous evasion of tin: 
statute. Here it is impoanble to say 
that there was.a parol authority 
(within the sense required) to enter 
into the written agreement. Next, it 
is clear, that the trustees ore not 
bound by their subseqneot. conduct, 
to if there had been -antecedent au-' 
lfaority; they never -’had the' ap¬ 
probation of die husband and 
wife, they never can be bouud by 
the drafts i<euled by 'their solici¬ 
tor, and the very circumstance 
of t||c sale, gave them locus petni- 
tmiia % the moment they were in¬ 
formed that there was a question 


wlftthcr die price was reasonable; 
but supposmg^them bound, that will 
not help the plaintiff to the relief 
prayed for; Uieir conduct was a 
breach of trust (though uninten¬ 
tional) their ddty being not to cxer- 
cine their powers of selling, unless 
they knew a discretion had been 
wisely and fully exerted upon die 
pointof seasonable price, and unless 
they were satisfied, that upon that 
point no reasonable objection could 
be made with reference to the inte¬ 
rest of the defendant, his wife, or 
the children: if the court had Iwcn 
called upon in the wife’s life-time 
for a specific execution, there is here 
so little ground for it, that on the 
contrary, at the suit of the cestui que 
trust 9 the trustees would liavo been 
restrained from executing. Lord 
Chancellor then went oil to say, that 
tlus case might be determined, with¬ 
out going very accurately into the 
docintie of inadequacy of value, 
upon which, he said, ho did not 
mean to decide. \jj rd Ross!,n ill 
White v. Damon, (1 Bro. Cli. Ca. 
t5(i, 7 Vcs. 35.) might not have put 
the decision upon the inadequacy of 
the contract, yet lie might still have 
thought, that there were oilier cir¬ 
cumstances in no maimer connected 
with the conduct of tlie vendee, 
i which this court ought to attend to, 

! upon the subject or specific perform¬ 
ance. Lord Chancellor said, in the 
case before him, be had, by the si* 
lcuce of the agent, with regard to 
the^last survey, lost all opportunity 
of dealiug, with the knowledge of 
that survey, by the agent himself, and 
of the fact, which was excessively 
material, that the estate if sold in lots 
might probably produce ao*much 
more, the vendof u probably full aa 
much prejudiced aa the vendors m 
Twining v. Morrison were by the 
accidents attending that sale.—Lord 
Chancellors opinion therefore was* 
first, lliat this wks a mle in which 
the trustees had not gmn sufficient 
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lawful authority to contract on their having partial interests in an estate 
behalf within die statute, and that choosea to enter into aVuotract repre- 
therefore they were not bound; and, seutiug it, and agrees to sell it at his 
secondly, supposing that they had own, it is not competent for him 
given sufficient authority, still con- afterwards to say, though he has ve- 
side ring the nature of their interest, I lunble iuterests, he has no entirety, 
this court could uot hare compe lled slid therefore the purdiascr shall not 
an execution against the cutuis qne have the bti&cfil of hi* contract 
(ru$L if they had been living, but For the purpose of iliis jurisdiction, 
his Lordship did not decide as to any the person contracting under those 
remedy tho plaintiff might have circumstances is bound by the asser- 
against the trustees for damages.— tion in his contract, and if the veo- * 
Lord Chancellor OHitinucd by saying dor chooses to take as much a* lie can 
that the supplemental bill in this case have, he has a right to that, and to 
did uot vary the original slaWinetit, an abatement, and the court will not 
but it truly set forth that the trustees hear the objection of the vendor tliat 
had only un estate to preserve con- the |mri:lraser cannot have the whole, 
tingent remainders during the mar- but that always turn* upon this, that 
riage, and that iu the event of the it is, and is intended to be, the con- 
wife’s death, without issue, the lie- tract of the vendor, llis Lordship 
fondant's life estate aud his remainder though that in the present case it 
in foe being brought together, the was not the contract of the defendant, 
power of the trustees was cxlin- utnl that it was not in lltc contero- 
guished; but, though the power was piation of the agent, the trustees, or 
gone at law, yet if die purchaser hail any one, excluding the plaintiff, that 
contracted with the trustees, with the it should be the contract of the de- 
approbation of defendant nud Ids fondant, if it was not the contract of 
wife, according to the deed, liu&t con- the trustees. As to the conduct of 
tact once entered into, ami liaviug tlio ageut, the plaintiff lias no con* 
bound the estate though it could not tract but with him, and upon bis 
be executed by the power of sale, evidence the trustees were his princi- 
should be made good by those who pals, aud it was not the defendant's 
had an interest by tbc effect of their intentiou to give any authority bind- 
intent, if not by the authority of the ing himself, that did not hind the 
trustees, and that is the meaning of trustees. It was for the sale of their 
the present bill. Lord Cbancclhir inheritance, noL his, including minors 
agreed, that if % person carries an interests, if not affecting theirs. It 
estate to market, not having any title is impossible therefore to say it was 
at the time, it is too late to discuss the double contract, that of the 
the question, which it would Jiave trustees, bin! if not theirs, his, and it 
been right to have held that lie should was not his intention to part w-ith 
not have » specific performance J. his partial interest. His intention 
bis Lordship aid there was a dif- was to give not his authority to the 
forence between an estate subject to agent, but that of the trustees, 4!id 
incumbrances, and the case he put, if their authority was not effectually 
whore the vendor, at foe time of the given, whatever may be the remedy at 
contract, had not a title. Some ao- law, it cannot be partially executed in 
llfbritiefl go the length of giving a equity; and it would be strange if 
specific performance, if the vendor that contract which never could have 
• can even by an act of parliament been executed unless it was the con- 
obtain a title b efo r e the report, tract of the trustees for die substi- 
Lord Chancellor agreed, if a man tution of other lands to be settled to 
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the nine use?, should have been exe¬ 
cuted hi flhis court by tearing to 
pieces the family property tbit was 
the subject of the contract The re¬ 
sult is, that nothin'* was intended to 
be bound but Use inheritance of the 
trustees! that the trustees have not 
given such an authority as binds 
them within the statute; that if they 
bad, the execution of this contract 
would! under the circumstances, hare 
been such a breach of trust that thia 
court could not have permitted them 
to carry into execution farther tlian, 
that if the plaintiff cannot have a 
decree for the whole, he cannot for 
a part, and the subsequent event 
makes no alteration, for the contract 
of the trustees, and not of the de¬ 
fendant, must have been the founda¬ 
tion of the decree, and if so^ it can¬ 
not become his contract by the event 
of his wife’s death without children. 
These are the grounds upon which 
his Lordship said this case may be 
determined without^aying more upon 
the inadequacy, or the retention of 
that important fact by the agent, 
which alooe is a sufficient ground for 
dismissing the bill. The decree 
(drawn up by the lord Chancellor 
hipiself) declared that it appeared 
to the court, that at the lime the 
allcdged contract (the specific per¬ 
formance of which was sought) was 
made, the power of selling the whole 
inheritance of the estates ui question 
was by the settlement reserved to 
trustees to be executed for certain 
limited purposes at a reasonable 
price, and with such consent as pre¬ 
scribed, and that the trustees were 
not bound in the ettttt of/$£ wife's 
«lkatli without ^ 

have been bound ia.tbis case (ifi 
event had oot happened bjr the coo- 
tract to have executed their power, 
and it hnving been contended, that 
defendant's wife having died without 
issue pending the suit, defendant 
had Qcqiancd such tfn interest' as 
would enable him to convey the foe- 


simple to foe plaintiff he ought to 
make such conveyance. It was for* 
tiier declared, that doe regard being 
had to the proofs respecting the 
value of the premises, and to the 
fact of re-valuation, and that such re¬ 
valuation had not been disclosed be¬ 
fore the contract was signed eitlier to 
the vendor* or to any other person 
interested in the sale, though made 
under the direction of the persona 
authorized to sign soch allcdged con¬ 
tract, and to all other the circum¬ 
stances of the case, the court ought 
not, if the defendant's wife, or any 
child had been living, to direct that 
the contract, which appears intended 
to be the contract of the trustees, 
acting under their power to sell the 
inheritance, should be executed by 
defendant only os to bis partial in¬ 
terests ; and it was further declared, 
that under all the circumstances, the 
court ought not to decree tfiat the 
defendant should convey the enlarged 
estate to the plaintiff in specific 
ormanecof the allcdged contract, 
t tint plaintiff ought to be left 
to hia remedy, without prejudice to 
which remedy both bills were dis¬ 
missed without costs. Mortlock v. 
rtw/frf. M. 1804. 10 Ves. 202. 
tide* Calcraft v. Roebuck, | Vcs. 
juu. £ 81 . f Twining v. Morrison, 
2 liro. Ch. Ca. 380. t Jenkins v , 
Hilea, 6 Ves. 646. 

260. Equity will not decree a 

r ific execution of a contract, when 
terms of it are uncertain as to iu 
extauL Harnett v. Yielding, T. 
1803. 2 Sch. & Lef. 549- 
261. Nor will equity decree a 
specific execution against a party not 
lawfully competent to ^execute the 
contract. S. C. " • 

868. Where a specific performance 
had become impossible, owing to ven¬ 
dor having disposed of tbe premise* 
to another; the court, on the autho¬ 
rity of Denton v. Stuart, fT. 1806. 
l Foobl. Eq. 44.) directed a refe¬ 
rence to the Master to enquire what 


perfc 
but t 
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dmiftgt plaintiff kail sustained by the a specific performance. Slupulton t. 
non-performance of vcudor's contract. Scott , H. 1807. 13 V\s. • 

G runaway v. AJanu, E. 1806. ill 266. Sjiccific performance of an 
Vet. 305. agreeracut in writing for a lease for 

263. it is perfectly discretionary GO years, was refused upou parol 

i* the court to decree a specific per- evidence of on alteration stipulated 
formanee; and therefore m a case of' for at the time, and upon the faith of 
mistake alone, without fraud, they wiiich the party executed. Clarke 
refused it Momoh v. Armitage , T. v. Grant, M. 1808. 14 Vc*. 519. • 
1806. 13 Ves. 25. Clifford s.Brooke, 207. An act of bankruptcy com- 
M. 1806. 13 Ves. 135. Vide Cooper milled by plaintiff, though no com- 
c. Detinc, 1 Ves. jun. 565. missiou hod issued, was held an ok- 

264. The court dumiseod plain- jection sufficient to induce the court 

tiff's bill for a specific performance to refute a specific |>crformancc of a 
ou account of the great lapse of time, contract for sale of premises which 
during which no step had been taken be had entered into with defendant; 
towards performance. Alley v. Dee- for a purchaser shall not he com- 
rhamps, M. 1806. 13 Vcs. 2*25. Sed pelled to take a doubtful title. Loire* 
tide Lloyd v. Collett, 4 Mro. Cli. v. Lush , H. 1808. 14 Ves. 547- 
Ca. 469. Hcarne o. Tenant, 13 Ves. And that too, thougli part of the 
289- purchase-money had been poid, and 

265. If a purchaser cannot litre sub-contracts entered into by piuiutiff, 
what was his strong inducement to Franklin r. llrovrnlov, K. 1808. 14 
ilia contract, equity will uot enforce Ves. 550. 

a 
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#Yhal shall be deemed a sufficient Performance, or shall go in Satisfaction 

of the Whole or Part of an Agreement. 

268. Subsequent agreement with a greater, the agreement ought to be 
A. by a factor of a meichaut for precisely performed. Sewell v. Mhs- 
fieight at .£6. 10*. per ton, good, son, M. 1683. 1 Vuw.210. 
though A. took uo notice lie had 271. The husband, by articles bc- 
made a former agreement with the fore marriage, covenant* to add «£50<> 
merchant at «£3. JO*, jfr ton, that to his wife’s portion of £j00, and 
agreement having been obstructed by that it should be bid out in land, and 
an embargo. Draddy v. Deacon, M. settled on the wife and the issue of 
1681. 2 Vera. 242. the marriage. Tlie husband, without 

269- A., an officer in the anny, the trustees’ consent, lays out the 
agrees to surrender his commission money in a fine house, garden, and 
to B. for £100, for which B. gives farm. * Allowed a sufficient perform- 
bood to A. A. surrenders, but B. anccof the cqrcuant. Tonbridge if. 
is refused to be admitted. No relief Teather, M. 1685. 1 Vem. 345. 
against this bond, me only against 272- By marriage articles it was 
interest and costs . Bemrford t. covenanted, that the intended hus- 

Done, M. lflB2. I Vera. 98, 99. band, if his wife survived him, should 
Vide Morris v. M'Cullock, Amb. secure to ber half her fortune, to be 
432. at ber disposal. The husband never 

270. Where a creditor agrees to altered lire nature of the securities, 
accept a lesser sum in satisfaction of but by his will gave his wife more 


AGREEMENT IV. 


•A 

l 


than she Could claim under the mar¬ 
riage ajrrei'jncrft; the rest lie disposed 
of in other legacies, and died. Per 
cur. —The legacy to llie wife shall 
be taken to be in pumuwee of the 
agreement, mud dial! ditchaigt it: 
but if it bo mure beneficial to the 
wife to claim under the agreement 
than under the will, ahe shall have 
her election. Corui v. Farmer, M. 

, 1708. 2 Eq. Ab. 34, pi. 1. 

973. A. married 6.’a-daughter. 
Before the marriage, A. and pT en¬ 
tered into an agreement contained m 
the cooditiooi of two bonds. A. was 
to settle lands for a jointure on bis 
wife and her heirs male by him. B. 
waa to pay A. £600 on a certain 
day as his daughter's portion: part 
of the principal waa paid by B. and 
all the interest. B. by hia will de¬ 
vise* all hia copyhold land* to A/a 
wife, on condition ahe does not dis¬ 
turb hia executors for the £800, and 
diet, leaving his wife executrix, who 
married C. the defendant. A. enjoys 
the copyhold estate; his wife jiiea, 
no arttlmnent being made open her : 
then A. diet, leaving issoe a son only 
by the marriage, whom he makes ex¬ 
ecutor. A/sson sura B/a executrix 
Upon B/s bond, and recoven; B/s ! 
executrix sues A/a sou upon hia fa¬ 
ther's bond, and recovers. A/a am 
then brought hia bill against die exe¬ 
cutrix, alleging, that a sufficient estate 
descended to him from the father, 
which was an equivalent performance 
of the settlement which hia father had 
obliged him to make, and prayed re¬ 
lief against the proceedings at law. 
Lord Chancellor.—If A. had left any 
other inn, the iptent of the cdoditidn 
tfould be evaded b^ths sou’s fain f ig 
a daughter; but as be bad not, frwas 
•n ecnitabla performance: if there 
had been another son besides the I 
plaintiff ho would have entailed the 
estate. Held also, that though B/a 
devise of the copvhold to the wife 
was no bar to Lbf husband's demand 

of the £800, yet that .should be taken 

• 


in niisfacrion of part of the £80fr. 
Bridget v. Bern, E. 1709- * Eq. 
Ab. 34, pi. 2. 

274. A. agreed with B. to make 
him a lease for 21 years of land, ren¬ 
dering rent B. paying A. £150 
fine, B. paid £100 in part to A/a 
agent, which A. knew of, and ordered 
his agent to. prepare the lease; but 
before it was executed A. repented, 
and refused to g ra nt the lease. B. 
having paid £J00 earnest, exhibited 
his bill for a specific performance. 
Per Lord Chancellor—Tho payment 
of this £1<X) is not such a perform¬ 
ance of the agreement on one part 
as to decree an execution on the 
other; for the statute of frauds makes 
one sort of contracts, viz. personal 
contracts, good, if any money is paid 
in earnest. Now that statute says, 
that no agreement concerning lands 
shall be good, except it is reduced 
into writing; and therefore a parol 
agreement, as it is in this case, can¬ 
not be good within U»e statute by 
giving money in earnest; .or there 
must bo something more than a bare 
payment of money on the one part, 
to induce the court to decree a per¬ 
formance oo the other part, either by 
putting it out of the party’s power to 
undo the thing, or where it would be 
a prejudice to the party performing 
his part, as beginning to build, or 
letting the other into possession, Sic. 
In such case, where the agreement 
hath proceeded so far oo one part, 
the statute never intended to restrain 
thi* court from decreeing e perform¬ 
ance of Ibe other. But he would not 
put the plaintiff to his'actfcmlo re¬ 
cover his £100, wherefore decreed it 
to be refonded. Lord Pe*g*U v. 
Boa, M. 1709- 2 Eq. Ab. 46;pi. 19. 

275. A marriage' agreement wu 
contained in the condition of a bond, 
“ that the hatband should purchase 
w lands of £800 value, to be settled 
11 npou himself for life, remainder tc 
M his wife for life, remainder to tbe 
11 heirs male of the husband by the 


AGREEMENT IV. 


'* wife, remainder to the husband's , 
" right heirs.” ITic eldest toil of the 
marriage bring* a bill agaiust the fa¬ 
ther’s executors to have die benefit *f 
this agreement- Defendant* insisted 
the father in his life-tune purdasetl 
a cop>hokl which descended to plaiu- 
tiff, and liken he devised £100 to 
plain tiff, to be raised out nf land, and 
that these ought to be taken in mlis- 
faction of the marriage agreement, 
especially as husband and wife were 
tenants in tad, and might bar the 
issue. Per cur. Decreed plaintiff a 
satisfaction of the agreement in die 
bond, with iuterest at fourper cent, 
from the fatlier’s death. The copy- 
hold estate descended to be take* in 
s a t isfaction pro tunto, but the £100 
legacy not to be takcu in port As 
to a conveyance of six acres, said to 
be made to plaintiff by the father, to 
inquire if voluntary, and then to go 
pro tasUo; but if the purchase-money 
was paid to the father, then no part 
satisnetioo. Wilke w. J\ ilku, T. 
1714. 5 Vin. Ab. 25 / 3 , pi. 3*. 2 
Eq. Ab. 35, pi. 3. 

276. Owe livhg in Oxfordshire 
covcnauts to purchase lands of £80 
a-year, to be settled, The parties 
eutitlcd desiring the money, were ilo- 



I. f 

settled as dmt ; and dying soon sftcr 
Lady-day, 172ti, II., li«|Jdert nob 
and licir, claimed the lands ai ile- 
scciiiling to liim. and made hie iciU 9 
and by express words lie deviml (hr 
premises thus articled to be purch/ucd 
to trustees to pay his debts. Sec. and 
died, leaving mid J. his son and heir, 
to whom D. knd divined all bis estate 
expectant ou the deadi of K. D/s 
will bring it wile prior to llic articles 
for this purchase, before he hud any 
equitable interest in the lands , and 
consequently wlieu be Imd no kind of 
title, lie could demise nothing, so that 
this interest in the premise* gained 
by D/s articles must have descended 
to his eon H. as heir at /arc, t cho might 
hell devise the *tme ; and though it 
may ot first look strange, that when 
II. devised all hie real and personal 
estate these words should not carry 
all, yet it will not socm so wlieu it is 
considered that an estate purchased 
after the Kill cannot pass thereby , 
and them articley arc a purchase 
subset]ueuL Per the Master of the 
Rolls who decreed the devise by It. 
good, and that tho Master inquire 
whether plain tiff can make a title; if 
lie coo, tlie purchase-money to be 
paid by D/s executors out uf bin v 
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tQ convey lands 
heirs before next Lady-day, and D. 
covenanted to pey him £1500. D. 
lived till after Lady-day, but had in 
1728 nude his will, by .which he 
devised all his real estate to humn 
R. for bfe. remainder to H/a eldest 
sou J. for life, remainder to .his font, 
«tc. son in Util male , with several 
remainder* over, end thereby be - 
queathed all his psntmal estate to 
trustees to be invested tn /end, and 


in possession since Ixuly-day, 17-0, 
at which time the purchase-money 
was to be paid, and the conveyance 
completed, interest and costs to be 
reserved. Jjantfonl v. Pitt , T. 1731- 
2 P. W. 630. Vide Lord Stourtoo 
and Sir Thomas Mecre. Groenhill 
r. Gretfiihiil, 2 Vcm. 079- Pre. in 
Cb. .320. Green c. Smith, 1 Alt 
572-• Pptter o. Potter, 1 Ves. 437. 
Affirmed by Lord King on appeal.* 
279- £30,000 is covenanted to bw 
laid out in land. Tbq money need 
not be laid out all in one purchase, 
but if laid out as several tunes it ie 
sufficient; and if the covenantor dies, 


pro 
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Leckmm t. Lord Carluk , M. 1733 . 
3 P. W. 228.' Gl temp. Talb. 80 
Vtdt.Dc icon v Smith, 3 Aik. 323. 
Attorney-General u. Wborewoud, I 
V«. 540. Darya v. Howard, 5 Bro. 
P. C. 552. Sowden r. Soirden, cor. 
31. H. 3d Feb. 1785. 

279. A. by articles previous to his 
marriage, dated in l677 f agreed to 
settle certain lauds to the use of bim- 
self ind bis intended wife for their 
lives and the life of like survivor, aud 
after the survivor’* decease to die uso 
of the heirs of dm body of tne said 
A. by his wife, with remainders over. 
The marring'? took effect; nncl by 
deed, dated April 3, 1098, rccitiug 
the said oi tides, and which is de¬ 
clared to lie in performance o^' the 
true intent and meaning therm/. A. 
settled die sunc lands to thq nsc of 
himself and his wife for their lives, 
remainder to ihc heirs of the mar¬ 
riage, remainder to die right heirs of 
A. 'ITiere is issue of the marriage 
one son and two daughters, M. and 
N. In 1710, upon the marriage of 
A.’a son, A. settles other lands to the 
use of his son for life, remainder to 
the daughters of this marriage, re¬ 
mainder in fee to the son, with a 
power to raise .£2000 for youuger 
diildreu; after the son’s death, A. 
levies a fine of the former lauds to 
the use of himself in fee, and then 
makes lib will, and devises jpart of 
the former lands to liis said two 
daughters, 31. nud N., and ail the 
rest of his rail estate to trusters, to 
the use of plaintiff, his grandson, fur 
life, remainder to his fir*t, 8cc. son in 
toil male, remainder to his daughters 
in tail, remainder to testator’s aid 
daughters 31. and N., with several 
remainders over; and with directions 

to educate tho 
gout the rest of 
it, to be paid to 
the grandson at Cl; and if lie does 
not attain that ace, to be paid to his 
•aid daughters M. aud N., their exc 
tutors, &c. Tbs question was, whe¬ 



ther ths settlement m 1098 was a 
proper execution of the artides. of, 
1077 ? and if not, whether the gene¬ 
ral devise to the plaintiff should be 
taken os a satisfaction for what -he 
was entitled to under the articles of 
1677? and held per J-ord Talbot, 
that plaintiff, the grandron, b not 
bound by the deed which did not 
pursue the articles; hut then he shall 
make lui election (within six months 
after he comes of age) whether lie 
will stand to the will or the articles; 
and if he makes hb election to stand 
to the latter, then so much of the 
other lands devised to him as will 
amount to the value of the land* 
comprised in tlie articles, and which 
were devised to tho daughters, hb 
aunts, to Ik: conveyed to them in fee. 
Decreed accordingly. Streatfield v. 
Slreatjield 9 II. 1735, Cane. C Eq. 
Ab. 35, nl. 5. Ca. temp. Talb. 176. 
Note. When a man takes upon him 
to devbe wbat he had no bower over, 
upon a supposition that bis bill will 
be acquiesced under, equity .rill com¬ 
pel the rievbce, if he will take advan¬ 
tage of the will, to take entirely but 
'.or partially under it (per Lord Chan¬ 
cellor, who cited the case of Noyes 
and Mordannt, 2 Veni. 581.) there 
being a tacit condition aunexed to all 
devises of tins nature, 
do not disturb tho disposition 
the devisor has made. So are tho 
several cases which have Irecn de¬ 
creed upon the custom of London . 
Pith Forrester v. l)r. Cotton, Amb. 
is to the construction of the 
j that be who takes under a will 
| canuot dispute any part of it. 

280. Any nets pleaded to be done 
iu put performance, must be such as 
could not be done with any other 
view tlun to perform tho agreement. 
Gunter v. Ifa&ey f T. 1739- Amb. 
586. 

281. Articles, are considered m 
this court at minutes only, which the 
deed may afterwards explain more at 
large. Marchioness of BUatdford v. 


- 88 , 

rum, 
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Jhicheu of Marlborough, E. 1 743. 

S Aik. 545. 

283. There h no diflVremv )x*- 
twocni articles unexecuted in luto, or 
in part only; for all the case* go upon 
this ground, that what Ls covenanted 
to be done, is considercdas done. S.C. 
Tim i tiling case in eliix respect is IV 
vra’ri/ v. Coventry, I P.W.22C. 

283. -Delivery* of iMrsxession or 
jinyslirut of money is |»art perform- 
tm.v of an agreement uni reduced 
into writing. / .aeon*. Merlins* M. 
iJTKl. :i Aik. 4. 

28*1. An agrrctm iir not Mgtnnl by 
one party is binding mi him, uImre 
anjmesced in nud acted tipn.i, for il h 
the ngrcKimail of all. ffcr.# %\ Da- 
tfei 11. 1748. 1 Ve-. 82. 

2N.>. Covenant in marriage article?! 
to buy land of the clear yearly miImu 
of £MM, ami settle the sauici; lac 
ilrrvrt* by will llial the muioty of a 
honm? nud copyhold estate >h.m!d lie 
taken us pat t. 11 chi, limy should nut. 
Ill* also directs his estate at M., on 
lease ut t’lHO />cr annum. to lie tulrn 
in part satisfaction. 'Jin* rent was 
afterwards reduced to l.'#0 /-••] 
annum. Held, to be taken as at his J 


05 

death. Pin net v. TTulfctt. T. 1751. 
Amb. 100. t ide TyrcouiM and Ata- 
carier, Amb. 037. Ijurd Luudou- 
diary v. Waiuo. Ainli. 424. 

£8fi. One on marriage gave bond 
to settle an estate of inheritance on 
himself and wife, nud the unue of the 
marriage: lie m: tiled die perpetuity 
of u pension payable out of the cus¬ 
toms. Held a good performance. 
Midi!Irion v. IVy»c, M. 1700. Audi. 
391 t idel liwsiiuM w Way, 2 Vcm. 
80. ICtrl of Bath’s c:im», 2 Cli. Cii. 

2H7. Marriage nriiclo. in soldo 
Inml on buskiHd and wile, uid die 
heirs of the In-dy of the husband iiy 
tliu wife. After ninrrij^e a m»iIi- 
uj.mii wish mane, t(.citing tl" % aitulcs, 
•»nd mid h» be in pctfufltiatn e of 
dii iu, b> which the estate was c»ut- 
veyitl i»! die word* of die articles. 
Husband aud wife hr.icri u tin-, aiut 
agreed to sell die estate. Bill by 
sou of the marriage to cany llm ar¬ 
ticles into execution by a strict itculo- 
meut; but die artitli-.s not being pro¬ 
duced} bill dismissed. Conker ft v. 
.1 hb'kri/t, il. 1700* / ate 

West r. IvrrLwy, Trevor z\ Tievor, 
Cull‘(.a and Plinuuur. 
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Of Parol Agreements mthin the.Jiialulc of Frauds (n). JVilhont (hi 
• Statute (b). Part Performance, i/s Fifed («:). 


(a^ IVMin the Statute* 

288. Bill for an execution of a 
parol agreement for a lease of u bnilV. 
to plaintiff, who in confidence or the 
agreement litiTlaid out money. De¬ 
fendant pleads the statute of bauds. 
Plea allowed. Hotr'i* v. I Chit sin*, 
IT. lCHff. 1 Vcm. 1 * 1 . l £<}. Ak 
1!), pi. I. Fide Lord Aylcsford s 
case, Stn. 783, contra. —Note. This 
case was never so decided, tur& has 
boon often over-ruled. Vide Wliit- 
rhtirch and Bevis, 2 Bro. Ch. Ca. 
5f>4. Cook r. Tombs, £ Anitr. 420. 
Vide also Robertson *. St John. 2 
VoL. I. 


I’ru.CkCa. 1 iu,mid V \mi. Black* 
hum, ante 

2h»). A. h% paiol agrees with II. 
for u lease, which i* drawn, and then 
peiutcd and eorreeted by A .'a coun¬ 
sel, and iiftr-rwird* uigiwcd and. 
executed by B. (*|n«i a bill to com- 
|K~I A. to cv. f *uti* h «//K;iU rtiurt, * lie 
nli*mtcfl t!*e statut'* **f frauds in Iwr. 
t-urd oilier of I A. to siiifwver, 

and («• i4i no the benefit of dto plea 
to tht! Inuring. Sir Jo, Ijordhcr v. 

Cm UK H. 1 0rt3. 1 Vitro. 221 . 

2JJCI. Outs that could read, made 
an agrctmtul for 21 yeais. The 
r 
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lessor drew the tense for one year, 284. * Vide Pro. ro Cb. 209. 374. 
and. read r it twenty-one. -Equity 3BO. 526. 533. Giljb. Cb.. 238. 
would not relieve the lessee in thu Mallet c. Halfpenny, '2 Vern. 373, 
case, for it was within the statute of and 1 Eq. Ab. CO, pi. 6. In Wel- 
ftauds. Sed eeau, if the lessee had. ford and Beasley, 3 Aik. 504, Lord 
been unlettered. Ahoh. H. 1684. Hardtcirke denied the general doc-. 
Skin. 159- . _ trine as laid down in tl&ia case, though 

291. A. and B. being joint lessees true as applied to this case by Lord 
of a building lease, A. by .parol Corqicr , and said the difference bc- 
. agrees to sell liis interest to B., and tween tliia case and Weifbid mid 
accepts a pair of compasses in hand Beasley was that there the defendant 
to bind the bargain, llie defendant signed a complete agreement, know- 
leads the statute of frauds, f is or- ing the contents, and was bound by 
dcred to answer, and the benefit of it, but here the wriliug was only a 
Lia plea is saved to the hearing, sketch not confirmed, and in the 
Almpp v. Pullen, M. 1687. 1 Vcm. father’s hands. 

472. 295. A. agrees with B. a broker 

29*. A. and B. being severally in for i*5000 Soulh Sea stock, The 
treaty to purchase a house and toft broker, according to usage, made mi 
of land, they agree, by naro^ that A. entry of tliia agreement in Ilia pockct- 
eball desist, and that B. shall pur- book, it being no otherwise reduced 
chase, and let A. have part of die into writing, is within tbs statute of 
ground which he wanted at a pro- frauds. Mustell r. Cooke, T. 1720. 
porliouablc price. B. purchases, aiu^ Prc. in Cb. 533. Vide 2 P. W. 308. 
refuses to perform the agreement. Itiinb. 135. 5 Viu. Ab. 507, pi. 18. 
Tins being a pofol agreement, is 3 Burr. 1921. A'f r/cfcCudaudRut- 
within the provision of the statfite of ter,. 1 P. W, 570. ,2 Eq. Ab. 18, 
frauds. Lama J v. Bailey, M. 1708. pi. 8, where M. R. decreed a spe- 
2 Vcm. 62". cific performance of d contract for 

. #noJ her report o£ S. C. South Sea stock; but his Honours 

it is said, that though the agreement decree was reversed on appeal to the 
was positive, the words were uncer- Lord Chancellor; and in Buxton 
tain: and Lord Chancellor said thut and Lister, 3 Atk. 383, Lord Hard- 
the statute intended to oust all such Ktfke said, that ever since this re- 
ambiguous agreements. S C. 5 Via. venal of tua Honours decree, it lias 
521, pi. 32. been the constant rule not to enter- • 

294. On a marriage treaty the tain a bill for a specific performance 
intended huebaud and young lady a in case of a chattel, 
father went to a counsellor’s chain- . - 296. In pleading the statute of 
bers to have a settlement drawn, ip frauds, it is necessary to say that the 
conHidcntkm of the portion the father 'agreement was. not reduced into 
proposed to gfivo. Minutes 0 ^ the writing. S. C. 

Agreement were taken dmVn jn wiiu 297. Ope afters a draft with hia 
»ng by die counsel, and jpvcp Ijy hmi - own hand for purchasing qn estate. 
) rt his clerk, to be drawn up in form. -This is not a^ugpiog to take it out 
'Ihe nextday die father dies, ami the of the .statute of fraud*, though the 
uay. following the marriage was 00 - teller afterwards executes the corn 
icnM Wi agreement, notwitfa- rejantie, ftod-caiuait to be reeiatored 
standing the*: prepanbon*. ^eld to in Middkiex. Havkint ». Holmes, 
be mi thin the itatule of fttoda and M. 17*1. 1 P. W. 770. Ilhe/l and 
petjitnefi. liawda ». Ambient, E. Potter, determined at die Roll*, T. 

1 7 J5. V re. iu Cb. 402. 2 CH. Rep, 1719- Vide Stokes and Moore, is 
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S«cc. I Mir. 1786. i P. W. 771, 1731, authorised K. fti jktorney to • 

* («). Tawncy and Growth* r, 3 Bro. *11 the estate, which he •old toploin- 
Ch.Ca.31S, uLitc a letter referring tiff for SO*) gninc-.w ly parol, iud 
to and promising to perform an agree- received one guinea in earnest. It 
itient, though nbt signed, was held by letter advised M. of the aalk 
to take it out of die statute. AVe. whidi M. accepted by letter, dated 
Where one party has been permitted 8th June, 1731. In. July, 1731, 
by die other to act upon a parol M. wrote to one II. offering to actf 
agreement, it is considered as a spe- the same premises to him for 3Q0 
firs of fraud in the latter to insist guineas. H. and defendant C. C. p 
upon llir statute as a bar to a specific (on behalf ef J. C. the mortgagee) 
perfot mancc of llio whole agreement. agree ^ith M. lor the purchase at 
Vide Hollis v. Edwards, l Venn 159. w pnee, and accordingly M. by 
Butcher v . Slapcly, l Vent. 363. ’indenture, dated 1 fllh August, 173ly. 
Foxcroft v. Lister,' cited 2 Vcm. conveyed the premises to J. C., in * 
456. Lamas t. Bailey, 2 Vero; fi£7. consideration of 300 guineas then 
Floyd r.. Buckland, £ Frceni. £68. paid, before this conveyance. H. 
Savage nud Foster, J) Mod. 37. and'C. C. had notice of plahitifFa 
Lore! Frugal v. Ross, 2 Eq. Ab. 46, title, but beiug examined as witnesses 
pi. 12 . Anon. 2 Rq. Ab. 48, pi. 16. for J: (X, they both swore, that 
Lockcv nud liockcy, Pre. in CU. before Ae conveyance was executed 
■5 If). Scogood r. Meale,Pre.'in CIl to him they sent for plaintiff, who 
361. Clerk v. Wright, 1 Atk. 12. agreed diat all prior contracts bfri 
I-acon v. Mcrtins, 3 Atk. 4. Earl twCen him and M. should be void* 
of Aylcrfortl’s case, 2 Sir. 783. Giln- and that it should Ije referred to M. 
ler v . Hulsey, Amb. 586. Whaley whether pldintiflf or J. C. should bo 
t‘. Bagcnal, 6 Bro. P.C. 45. Whit- ’ Ae purchaser, and Aat M. by letter 
bread r. Brockburst, 1 Bro. Cb. Ca. prefcred J. C. Plaintiff brought his 

404 .-lu what cases, and in what bill for a specific performance of the 

maimer the statute of frauds may he contract with K., and confirmed by 
pleaded to a biH for a specific per- letter from M. To take off thei 
ibrniancc of a parol agreement ride • testimony of the witnesses who swore 
Whitbread aud Brockhum,’ I Bro. to the waiver of Ac coutnict, it was 
Ch. Ca. 404. Whitchordi n. Bcvia £ proved, that C. C. was tenant of tho 
2 Bro. Ch. Ca. 559-5 th* land an< * I*** 1,111 to ^ int 

Acre mentioned. ’ * ’ * H. had declared dial lie and J.C. 

2Q8. A. agrees for Ae purchase were to divide Ac purcha.-w between 
of on estate, but Ae agreement is them. Per cur. —Tho objection as 
not reduced into writing.' Although to C. C. t?as cu/ncient entirely to 
A. in confidence Acreof went several take off his testimony, but as to H. 
times to view Ae estate, arid gave treat only to bis credit. Decreed 
orders for conveyances to be drawn; for plaintiff witii costs. I-ord Chan- ^ 
Ais court will not carry such agree- cellbr said, here was a contract On 1 
ment into execution, and the statute the part of M v , iud Aimgh it was 
of frauds maybe pleaded to is bill suggested Aat a mutual contract in 
brought for Aat' purbosfc '* Clerk r.‘ writingahfrald appear on Wh aides, 
1Vri«ht, H. 1737. 1 Alt. ifi. 1 • yet that object ion has' bee* as often 

299. M. being gfeised in fee of oVcr-ruled. If a ctmtract in writing 
lands in the ifianor of#, borrowed, wwfohe*waived by part>l, vciy dear 
-ft 00 of J; C. on mortgage of them prjjofv is, apeptoii;* winch;: nn Ac 
otf 7th October, 1736, and after-l prmcipd . cnie/Avas not ao clear, 
wards M., by letter dated 18A April, | The statilje of ft*iich-fetjuircs all 



AGREEMENT V. 


contract* janterning land should be 
in writing. An agreement to waive 
a purchase contract is as much con¬ 
cerning ImtiIs as the original con¬ 
tract; ImiI no ocranon now to de¬ 
termine t)iis point. Bucklrousf r. 
Crosby, E. 1757. 2 Eq. Ab. 52, 
pi. 44. 

500. A. agrees bv parol with B. 
for tlic purchase of lands. B. deli- 
\m a rent-roll, which wpa dated and 
altered in Ins own hand-writing, and 
shewed bv die title of it, that A\ agree¬ 
ment had been made between them 
for the sale of die estate at 21 .tears 
purchase. An abstract of the* title 
was also delivered to A., together 
with the deeds, in order to be com¬ 
pared with the reut-roll. B. likewise 
wrote letters to several of his credi¬ 
tors, informing them, that be had 
contracted with A. for die sale of his 
estate at 21 years purchase, and sent 
die tenants to treat with A. for a re¬ 
newal of their leases. N otwith ;tand- 
iwg all these cirri Ans(anc«% upon A. a 
filing a 4iill for a specific execution 
of tills agreement, II. plixxUd tl»e 
statute of fhiinls ip bar to. both the 
discovery and relief, and the plea was 
allowed. JJ hu/et/ v. Bagenaf, E. 
*1705. (i ilro. P.C.45. 

301. Yet, under some f circum¬ 
stances, a mere parol agreement is 
binding,* and will be carried into spe¬ 
cific execution by a court of equity. 
IjOdu Herbert v. Earl of Vow it, 1L 
JJiib. 6 Bio. P.C. 108. 

302. An agreement for die sale of 
lands and chattels, if void as to tbe 
land by the statute of fronds, is void 
in toto. Cooke v. Tombs , H. 1 794. 
12 Anstr. 490. * Vide Lea v. Barber, 
IVancuk Summer Aarites, 1794, 2 
Anbtr. 4*25, (u.) •*’ 

JOJ. A letter from a father to bia 
daughter, by which he agrees to give 
tier £3000 portion, and this not 
shewn to the man who afterwards 
marries he# does not take the pro¬ 
mise out of (lie staluUs of frauds; for 
ho could not be supposed to have 


married her in confidence of a lcttcl 
wliich lie had not seen, jhfijj'e v. 
Tracey T. 1723. i P. W. 6 j. 

304. Defendant was a broker, and 
had £,‘5000 South Sea stock of the 
plaintiff’s in his bauds, who told lum 
he would sell when slock came to 
.1*200. Defendant, when die stock 
was risen beyond tliat price, told liiui 
be had sold £.*1000 of it to A. at 
iStlO per cent, and .£500 to II. who 
was hii partner, and die rest lac: Lad 
taken himself at that price; will en¬ 
tries were made ill books accordingly, 
but in such niHiiucr that it looked as 
if done ufier the rise of slock, anil only 
designed ns an evidence in case of n 
dispute. 'Die plaintiff insisted, that 
at the time of the pretended sale 
stock was at .£300, and insists on 
that price. 'JTjc affair was left to 
arbitrators, and .£41)00 deposited as 
a security for so much as should In*, 
due/ The arbitrators did nothing; 
so a decree was for tlio £4000,ng*»in*t 
which tlic defendant petitions. The 
court was of opinion it was a fraudu¬ 
lent transaction, and that oil the salt*, 
if such there was, he should have 
taken earnest; for it luis been deter¬ 
mined, that such u bargain is irithin 
the statute of frauds, and n il/itutl 
ftimcjt only nudum pactum. Tlic 
fiorrve should liavr. been to account 
lor the i’dOOO, and tlic produce of 
it; but as the plaintiff acquiesces 
under tlic deertte, and it is re-heard 
on defendant’s petition, the coavt 
would do no more thuu atlinn the 
ficcrcc. Civil v. Dodson , T. 1783. 
Sel. Ca.-in Ch. 41. 5 Viu. Ab. 508, 
pi.- 18.- Vide Capper v. Harris, 
Bunb. 135, where it is said per Baron 
Gilbert, tliat if a contract for South 
Sea stock lie executed, dquity will 
not unravd or brfiak into it; if exe¬ 
cutory, equity will not aid, but leave 
plaintiff to seek his remedy at luw. 

• 305. The judges equally divided 
on this question, YVbeUwr a conflict 
-for stock be within the statute of 
frauds which mentions goods, wares, 
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and raerchandiws, so as to require ibe 
contract to be m writing, or euroest 
money to be paid. Colt v. Ncfler- 
rifle, M. 1725. 2 P. W. 30ft.— 
.Pickering r. Appleby, Com. Hop. 
354, sceim to be the case wliere the 
judges were divided in o|duion on 
this jKiint. Sed ride Cruil aud Dod¬ 
son, mite. 

30fi. Bill for a specific perform¬ 
ance of a promise by defendant to 
procure plaintiff to be made deputy 
to defendant's sou as clerk of the 
House of Peers, or otherwise to pro¬ 
vide forlorn, in consideration of plain¬ 
tiff's insistin'* upou and soliciting in 
procuring a reversionary grant of that 
place for defendant's soo, which do-, 
fondant now enjoyed. Defendant' 
pleaded the statute of frauds, und tlmt 
dm promise was not in writing, nor 
to be performed within one year; and 
also the statute of limitations, that 
the promise was made above six years 
fjeforo the bill tiled. Plea allowed 
in both respects, Itei/no/diY. Coxper, 
T. 1/26. 5 Vin. Ab. 524, pi. 47. 

/ idc contra, Boc. Ab. 75. 

307. A court of trquity will not 
Jay down any oilier rule of construc¬ 
tion, with regard to the statute of 
fnmds and perjuries, than a court of 
law docs. Russel v . Hammond, M. 
1738. 1 Atk. 13. lhvJie i.8t.Paul, 
T. 1791. 1 Ves. jun. M3. S. P. . 

308. A. on an account stated, owes 
B. «£*400. A. agrees to give bond 
for £ 100, and to secure the remain¬ 
ing .£300 by mortgage. A. delivers 
a deed of conveyanco to C. au attor¬ 
ney, who takes instructions to draw 
d*e mortgage ;• but before the bond 
or mortgage is executed, A. dies.— 
Though this agreement by parol be 
proved, Jet, on a bill brought against 
the heir of A., the court rotated to 
carry it into execution, llnzick v. 
planners, IS. 1742. 9 Mod. 284. • 

309. It is not only contrary to tho 
Statute of frauds, but to tho common 
Jaw before the statute, to add uny 
Jkiijg t$*n agreement iu writing by 
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parol evidence. Ptfffrr*rAlv. Vowlet, 
T. 1742. 2 Atk. 383. * 

310. r Jhe bore attesting a deed as 
a witness, will not acute a presump¬ 
tion of knowledge so is to affect with 
any fraud; but if there is knowledge 
of the contents, signing as a witness 
is a sullicicut signing within the sta¬ 
tute of frauds to bind, though not u 
party tlicreto. JVelford v. JUezcti/, 
T. 1747* 1 Ves. 7. lule Mallet v. 
Halfpenny/Pre. in (Jb. 403. 2 Venu 
373. % 

dll. The substance of die statute 
of frauds being complied with in the 
material parts, the forms have never 
been insisted upon where au agree¬ 
ment has beeu reduced to a certainly. 
S. C. IVcifant v. 1letze/y, T. 17 47. 

3 Atk. 503. 

312. The rule, that a parol agree¬ 

ment ought uot to be admitted to 
contradict tlie terms of an agreement 
m writing, is generally true; but it 
is also true, that a written agreement 
may be waived or varied by a subse¬ 
quent parol agreement. Lord Milton 
v. Eibcorth, 11.1773. 6 llro. P. C. 
587. ^ • 

313. Putting a deal into the hands 
of a solicitor, to prepare a convey¬ 
ance to a sot win-law after marriugtf, 
not a port performance of a parol 
agreement so as to lake it out of the 
statute of frauds. J tedding v. IJ ilkes, 
M. 1791. 3 Bro. Cli. Ca.400. 

314. Bill by the tenant of a farm 
fur a specific performance of a pa nil 
agreement for a new lease, slating 
improvements made at a considerable 
expepce, and continuance of ponre- 
sioti after tbe expiration of the old 
lease, and payment of au increased, 
rent-tinker* the agreement'. Plea-of 
the statute of frauds ordered to stoud 
for an answer, with liberty to except. 

tYUl* v. Slrudling) T. 1797- 3 Vea. 
378. t ide Whaley v. lhgcn*l, (j 
Bro. P, C. 45. • 

315. Bill for. performance of a 
parol agreement to grant a lease 
Plea, tbe statute aa$l answer, denying 



agreement V. 



pirt perfonflance. Metered to the 
hearing; will liberty lo except; for 
inhere the agreement is admitted, tlie 
statute may be used as a defence. 
Jlf bore v. Edtzacdt, T. 179S. 4 Ves. 
S3. 

.316. Lord Zoi/gAtoroiigA was of 
opinion, that upou a bill for a specific 
performance of a parol agreement 
• within the statute of frauds, thftfc- 
feudaut, though admitting thte agree¬ 
ment by his answer, may, If be Insists 
upon the statute, have the benefit of 
it at the hearing. Coot A ▼. Jack ton. 
H. 1800. 6 Ves. 17. 

317. And Lord Eldon, in S. C. 
wai of opinion, that a specific per¬ 
formance of a parol agreement cannot 
be decreed, though die agreement is 
admitted by tbe ntiswer, if the defeod- 
ant insists upou the statute of frauds ; 
if be does uot, he must be taken to 
yenoouce the benefit of it. S. C. H. 
3801. 6 Ves. 37. 

318. A question arose in tliia case, 
whether the executing of arbitration 
bonds isjjot a writing to take an 
agreement out of tbe statute of 
frauds ? Lord L. won id not decide, 
but thought it was. • S. C. 17. 

319. In equity, the denial by the 
answer of a parol agreement, within 
the statute of frauds, is conclusive; 
S. C. S9. 

320. An agreement, signed by one 
party only, good to charge him with¬ 
in die statute of frauds. Scion v. 
Slade, or Hunter v. Scion, T. 1802. 
7 Ves. 265. 

321 . An ngreement for the sale of 
an estate is binding, though signed 
only by the'teridor, but folJowerfiip 
by a direction to his attorney to pre¬ 
pare a propel Wreement for both 
parties to Mghf* '7?owk v. 'EHxman, 
K- 18CH. 9 Vft. 35 li $o* dtotset 
have beett fetmdedoii letiere not in- 
tendud af the time to be n. complete 
filial agreement. &.<£ ‘V... . 

322. An agreemtat for akiitbal th 
jnent of rent oat af lands, is within 
the itttuic otpu&, urf ougbt'to be 


signed pursuant thereto. O’Conner r. 
SpaigM, H. 1803. 1 Sell. 8 c Lef;30fl. 

323. An agreement for tlie sale of 
an estate resulting out of a corny 
deuce by letters, is good wifliiu 
statute of frauds; and the ad¬ 
mission by answers of letters stated 
by tlie bill, will dispense with llio 
necessity of evidence; and though, if 
the defendant refuses to produce the 
office copy of the bill, the draft of it 
cannot be read, 3 cl the court will 
decree a specific perforuumco upon 
inspection of the retard .of the bill. 
Hndd/estune v. Britcoc, T. 1805. 
ll*Ves. 583. As to the stamping 
of tlie letters constituting this agree¬ 
ment, vide post,'tit Stamp*. 

. 324. The court will not decree a 
specific performance, unless it can 
collect 1 , upon a fair interpretation of 
letters, dial dicy import a concluded 
agreement: if it rests reasonably 
doubtful whether what passed wait 
only treaty, lot the progress towards 
the confines of die agreement lie 
more or less, the court ought rather 
to leave the parties to law, than s|io- 
cifically to perform what is doubtful 
as a con tract; but the court Is to put 
tho wine interpretation upon corre- 
•por. deuce with respect to Uiis sub¬ 
ject, os other persons would reading 
the correspondence fairly widi u view 
tj» collect the sense of it. Huddle* 
t'one v. Briscoe , sup. 591. 

325.' Sales of kind by auction are 
withiti the statute of frauds. Blugdcn 
V. llrddbear , T. 1806. 12 Ves. 4liG. 

' Bnckntatler v. Harm d, E. 1807. 1$ 
Ves. 456. Except sales under u de¬ 
cree. Jltorneif-ueriertil v. Day, T. 
L749.kVcs.2l8. • 

1 32G* Bui die auctioneer’s receipt 
for die 'deposit not contaiiling ex¬ 
pressly, or by reference, the terms, 
vkv the'price, cannot have tbe effect 
of bn agreementbindfog the vendor, 
within the statu te of frauds. Blugde* 
y. Bmdba/r, spp. Add auttre whe¬ 
ther the statute i# satisfied by. die 
a'uetkmfiar, a* ibe agtut 0 ^ both 
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parlies, putting, down die biddings. 
Jhn'kfua*lcr v. Harrop , sup. tit vide 
Cobs v. Treco thick, 9 Ves. 249. 

(b) Without the Statute . 

327- A parol agreement and £20 
paid for die sole of a house,, was 
decreed without farther execution 
proved. Mis bouoiir. said. he .should 
have demurred to the bill) but now 
having proceeded to proof, he Avon Id 
decree it. Anon. T. lGf>7. 2 Freem. 
123. . ’ 

328. Agreement parol' b? % feme 
whilst sole, diat if she died without 
issue, she would leave her heir at law 
the land or <£500. Agreement de¬ 
creed to lie executed. G oilmen v. 
JIultisoH, E; 1682 .1 Veto. 48; Fide 
Maynard v. Moseley, where Mich on 
agreement, after an estate tail, was 
decree^, 1 Cb. Rep. 243. 

329. A. and B.. agreed, that B. 
should assign a term for ycara in his 
house and certain vessels of beer for 
200 guineas, whereof one guinea was 
paid down, and 19 guineas more next 
day. Part of die agreement was, that 
it should be reduced into writing. 
On a bill for performance, B. pleaded 
the statute, and insisted that the 20 
guineas were paid for the lease. Plea 
over-ruled. Leak v* Morriee , H. 
3683. 2 Ch. Ca. 135. 

330. A fadier on a treaty of mar¬ 
riage of his daughter, does oy a letter, 
written to a third, pereem- agree to 
give .£1500 portion to bis daughter, 
and to charge it opon his land i this, 
as it is a wntiugsigned by the pvty, 
takes it out of the statute of frauds 
and perjuring and it beiiig to charge 
land, is properly suable in equity. 
Moon v. Hart , M- .1683- 1 Vern. 

110. 201. Vide Bird and Bloase, 2 
Vent.63i. «.;v - \ :• 

33 1 . There is a dtfrcrebce bet weep 
2 money laid out in u c cr sdiry repairs 

and tailing improvements, and mojney 
laid out for fane y and huftujur} the 
former shall be allowed, though not * 
|hf latter. Where there wwa parol 



agreement for a lease, anl part of the 
agreement \va|, that tbelnme shall 
be put into writing: thq question 
whether such agreement (in, 
was referred tow court of law. 
v. Edvards , Deane v. Izard, M. 
1683. 1 Vein. 159- Vide Hopis and 
Whitting, ante. — ‘Note, Am the it*? 
tote of frands and pcijurics was made 
with a design to prevent, either in 
marriage or in any other treaties, in* 
certainty, •perjury, pr contrariety of 
evidence, several cases, not liable to 
these inconveniences have been de¬ 
termined to be out of the statute-, 
upon the distinctions in the following 
cases, which seem die more necessary 
to be mcnduiied, as many of tba 
printed cases on this subject take no 
notice of them, and by not giving all 
the circumstances of die case, fre¬ 
quently contradict each other. First, 
as to the distinction, that though the 
agreement be by parol, and in no 
part executed, yd if there be no ws- 
certaiuty , the court viU decree it; as 
in C/oytton vJ Baiie^ Poe. in Ch, 
208. Simond*on v. Twffl, Pre. in 
i. 374, Giuiter v • Halsey, A mb. 
Sed yuan, Whether in these 
defendant insisted on the sta¬ 
tute. . Vide Eyre v. iveson, T. 17^3, 
cited 2 Bro. Ch. Ca. 563, and Stewart 
r. Careless, cited 2 Bio. Ch. Ca; 564, 
565; and in Whitchurch v. Boris, 
wliere Lord Thurlow allowed a plea 
of. the statute of frauds, though a 
parol agreement was confessed by the 
answer. Secondly, That though the 
agreement be by parol, yd ij it be 
agreed to be reduced ifUo tenting, 
andpart of the agnenieut is executed , 
but the reducing of it into tenting if 
prevented by fraud , it may be i 
ai in Sir George ijaxwelf and 
Montacute’s case, Pre? ip Cb. 5! 
aujd l P. W: 6^. Thirdly, Where 
the agreement.usigned but by one 
psrty, yet it may be decreed on Ike 
cirxHntstflnct* of fraud; aa in Bawdcs 
and AmUurst, "rTe, in Ch. 402, and 
Mallett oud' Holfpeupy, reported 2 


& 
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Vem. 373d npmne Halfpenny r. 
Ballelt. 

332. One bv letter under his hand 
promised .£1000 with Ilia niccc, but 
in his letter dissuaded her from mar¬ 
rying the plaintiff; and though he 
was afterwards present at the mar¬ 
riage, and gave her in marriage, yet 
die court would not decree the pay¬ 
ment of the .11000, but left the 
plaintiff to his action at law. Doug¬ 
las v. Vincent, II. 1G90* 2 Vem. 
202 . * 

3.33. One by letter says lie will 
give .1*1300 with his daughter; the 
daughter marries, and the father is 
privy to it, and seem* to approve of 
it: tlic daughter dies, ami the hus¬ 
band talcs administration. The fa¬ 
ther decreed to pay the «£ 1.500 por¬ 
tion. IVunkfortl v. Foll/ics/l//, M. 
JfifH. 2 Vem. 322. Affirmed in 
Doin. Proc. 1 Eq. Ab. 22, jil. 17. 
2 Freem. 201. S. C. where the re¬ 
porter siiy>, that Lord Keep** cited' 
two eases, viz. Harbv. Moore, where 
a portion gu* decreed upon u letter 

written; and Musquill r.-, where 

writings were prepared and approval, 
blit being blotted, were ordered to 
be written fair, and were so; but 
before they were sealed the party 
(Bed, and equity charged the execu¬ 
tors with the portion. 


vails on the roolltcr to get Ids father 
to make n new will, and that he might 
be named executor, and promises to 
be a trustee for his mother. The 
mother had but a small legacy under 
the will. Trust decreed u|>oii the 
point of fraud notwithstanding the 
statute. Thynn v. Thynn, 1684. 1 
Vem. 296. 

337. By the custom of a manor, 
every tenant had a right to nominate 
his successor. B., the wife of a 
tenant, seeing that her husband was 
about to nominate bis godson to a 
part, persuaded him to nominate her 
to the whole, and promised to give 
the godson the jmrt designed lor him. 
'Ilie husband nominated his wife, and 
died. Upon a bill against B. by the 
godson, sin? pleaded die statute of 
fraud*, and that there was no me¬ 
morandum in writing. l M cr curiam: 
Tlus is not an agreement, nor a I nisi, 
blit u fraud; and us by die custom 
of the manor ail eMute may be ci rated 
by parol, u trust of Mich estate may 
likewise be raised without wrniiur, 
notwithstanding the statute. Dexenish 
v. fii'iuct, II. Kid!). l*re. in Cli. 3. 

3'Jd. Sealing nut necessary to In ing 
an dgrctmenl out of the statute of 
frauds. Wheeler Srirlun, U.lfiJJO. 
Pra-inCb. 16. Uilb.CI..243. S.C. 
I more fully reported. 

# 3JM. Marriage. agreement is re¬ 
duced into writing, but not signed 


to J. S., and the administratrix exe¬ 
cutes the lease. Upon a bill to 
compel the children to joiu, they 
cannot plead ibe statute, of frauds. 
Tlci^htcr v. Sturman, M. 1683. I 
TOm.210. 

333. A. sold Louses to B., aiul a 
note was made by A. of the agree¬ 
ment, but it wa» only signed by B. 
Decreed, that both parties were 
bound. Italian v. Gray, 1681. 2 
Qb-.Ca, HU, 

A mau bavitig made his will, 
»is wife executrix, the sou pro- 


334. Administratrix ami licr two 
diildreii, entitled to u lease of a j by eiiber parly,'yet decreed to l>e 
bouse, agree I>y parol to male a lease j performed. Cvkrg v. MimaII, H. 

1 1<®0. 2 Vem. 34. 200. 

J440. If on n bill brought to have 
execution of a paiol agreement, the 
drfciuiHiit by answer Confcsxca the 
agreement, without iuMsthig oil tlic 
statute of frauds, See. (lie court will 
decree an execution, because ho dau- 
ger of |>crjury front a coutrarinv of 
evidence. Croatian v, Panes, M. 
1702. Pro. in Ch. 2U8. Uilb. Ch; 
237- Ntfiaondioik 1 . 1'treed, M. 1713. 
Pit*. iq Cb. 374. Gilb. Ca. in luf, 
Vide 2 Eq. Ab. 44, pi. 6. 47. 
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534-. 2 Vea. 441. 1 Bac. Ab. lit him to be the purch^scl Willi* w. 
Agreement, vi. 2 Sira. 7H.*i. 1 Vcm. Willis, M. 1740. 2 Atk. 71. 

151. 15y. 2 Vcm. .173. I"hit Gun¬ 
ter and Halsey, Amb. 58(i. Srd 344. J. C. being seised of copy- 
jiitere, if defendant insisted oil die hold lands as a provision for bis son, 
statute? Vide Eyre and Ivison, T. surrenders the reversion after his dis 
1783, cited 2 Hro. C)i. Ca. 5(i3; cease to him in tail, and 14 years 
ami Stewart aiul Careless, cited 2 after lie trrals with Sir C. C. for a 
llro. Cli. Ca. 56*, 563; nod in Whit- marriage lutwccu bis son and Sir 
church and ilevis, 2 Bro. Cli. Cm. C.'s daughter. Sir C. proposed to 
5/iJ), where J.ord Thurlofc allowed give with his dough ter 2000 , if 
u plea of llic status of fraud*, though C. would make a suitable jointure ; 
a parol agreement was contested by and (hereupon .1. C. proposed to set- 
the answer. tic houses in Chancery-lane and in 

341. Agrreracuts shice the statute Uuccnhithe; but he hariug only a 

of frauds, &c. are not to be part term for years in tlieui, Sir C. rc- 
parol and jwrt in writing, yet a de- jet ted the offer, and said to J. 
posit for a performance of a written tlml he wished the cop}holds might 
agreement, though there is no writing be the lands aud the houses in Qirro«- 
dcclaring the deposit to be a accurity, hilhe. J. C. replied, that the copy- 
in n««t witliin die purview of the sta- bolds Verc already settled upon his 
title, llalcs v. I' uiitlcrchc/n, M. 1708. sou, ami that the houses in Qur.eidiithe 
2 V cm. (*17. should be settled upon his daughter. 

342. 'Ilio father purchases lands Upon this assurance the marriage 

t(> him mid hi* heirs, aud when he proceeded, and the houses in Quern- 
was oii his dcuth-bul sends for his hit he were covenanted to l>e settled 
eldest sou, aud tells him that these for her jointure, and toheirs of 
laud* were bought with his second her body in full satisfaction of all 
son s money, and that he intended to dower and thirds. 'Hie .£*2000 is 
give them to him; whereupon the paid, aud the marriage took effect, 
eldest son promised dial he should Afterwards J.C., the father, married 
enjoy them accordingly. The father a second wife; before which secoud 
dies. H ehl per Lord Keeper Wright marriage, iu consideration of a ccr- 
snd Master of the Bolls, that the lain portion to be paid of 

eldest son ought to have these lands, which was not paid), he covenants 
because by the statute of frauds widi the plaintiff m jointure the cupy- 
tlicre should have been a declaration holds upon his intended wife; and to 
of the use or trust in writing. But shew that be had a power so to do, 
CW/jer, C. was of another opiuion, lie produced tlie settlement upon his 
because of flic fraipl m tins cas? 9 in son's wife, wherein was no mention . 
Unit llie eldest sou promised the fa- of tbc copyholds: and to carry those 
ijier upon h« death-bed that llic other .last articles into execution, die plain* 
should enjoy the lands; so be took tiff being trustee, preferred this bill, 
this to he a case out of the statute.- anil alleged that die surrender top. 
Set lack v. Harris , M. 1708. 5 Vin. C.'s son was fraudulent. Lord Clum- 
Ab. 521, pl« 3 1 ."2 Eq. Ab.47, pi. 11. collor was of opiniou it stood dear 

‘ 343. There is a way of taking a of all fraud, and was well designed 
case out of the statute, which is by as a provision for the son, which is 
admitting parol evidenejii to shew the by dic/atber declared to be the cause 
•trust, from the mean circumstances of the surrender s . the subsequent 
• of the pretended owner of. die real agreement renders the son u voluuble 
estate, tkt makes it impossible for purchaser, and the case stands cleaj. 
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of flic stitojg gf frauds ; for it Was were within the statute of frauds, and 
not ncceaiary that that part of the that the letter, being, after the mar- 
agreement which relates to the copy- risge, should not hiud. But degreed 
bolds should be reduced into writing; routra bj C. S., on the circumstances 
for the son then bad a legal estate in of the fathers privity and consent to 
him, and the marriage must be under* the match, and of the marriage, by 
atood to proceed both upon the a a- afterwards approving it. That it was 
■nraoce of copyholds being settled out of the-statute, if no letter had 
upon the son, and that part of the been written, for the agreement is 
agreement comprised in the deed, admitted by the answer: but this case 
« Bill dismissed with costs os. against does not depend on nsrrd evidence or 
the sou. Heijief v. Clarke, 'Ii. 1709. admissions; for the letter after mar- 
5 Kq. Ab. 46, pi. 13../* . «' riage, considering the transaction* 
345. On a treaty of marriage bo- before,/is sufficient. The oiler to 
tweeo defendant s son and plaintiff's acltle jflOO per mwum , shall be in 
foighto. Defendant agreed to settle tail, with a power to die husband to 
an estate in fco of £vb per annum charge it with £500 for younger 
on his son, and take him into part- children, being the mother’s |>ortkm; 
■ership; and plaintiff agreed to give and decreed accordingly. Hodgson v. 
a leasehold estate of.i’300 verdmnun Hutchinson, 171'J. 5"Viu. Ab. $Ci!; 

« portion yith his daughter/ The pL $4.. 2 Eq. Ab. 47, pi. 14. 
son wrote his fadicr. the nature of 347- Parol agreement for the sale 
this agreement, and received his on- of eopylvold lands carried into exo- 
■wer and approbation. The marriage cation. Barrett*. Gomerserra, M. 
took effect, and ou the morringe-duy 1721. Bunb. 94. t Me 1 Vcm. 361. 
the wife fell sick of. the anaU-uox s T51. 159. 473. 2 Vcni. 200. VX 
abe recovered; but the sob taught it, Pre. in Ch. 5CG. Ml*—Claim, if 
and died. During his sickness lie copyholds arc included in the general 
made a will, and devised the lease- words of an uct? llaydou’s case and 
hold estate to his father. -The widow Hank 433.—lies far equity will 
and her father brought their bill to carry a parol agreement, in part exe- 
havt the agreement performed in cuted, into fuff execution. tide 2 
specie, insistingthat the sou’s letter, Ch. Ca. Leake v. Morricc, Hutton 
and the father's answer, would ca rry r. Grey, Lystcr r. Pycroft, Baudts 
|t out of the statute of frauds; but v. ^cnhuM, Seacood v. Gold, 
the father denied the contents of fllio 348. A parol agreement being 
•ou’s letter, and said he liad burnt jt confessed in answenshall be executed, 
among waste paper. The Chancellor though not' in writing. 'Die agroe- 
doubted if be could relieve tlie plain- tneht ip this case, was originally in 

tiffs, and recommended a cotupro- wriliug, but wasylosU Hosier v. 

raise. Hall a. Hotter, H. 1740. 1 Read, H. 1724. 9 Mod. 86. Vide 
Ecp Ab. 20, pi. 7. :t * ; 2 Com. Dig. Ch. 2 , c.‘4. 2 Bro. 

•146. A. encouiaffpd the courtship . Cb. Ca. 559. Whitchurch and Boris. 
pf bis son with B/a daughter, who * Where a nian takes possession in pur- 
promised by letter to givelw^500, sunce of an agreement, the* court 
if A. would tettlfc £)00 peranitwn will decree uieauidu of it Vide 
on the ion, which A. refused. The Clerk' r. Wright, 1 Atk. 1*. Earl 
•on and daughter marred privately; of Ayfaford's mm, Stia. 783. lectio 
jtod after this letter was written. A- to- Mertkis, 3 Atk. 4. Butcher v. 

Mwented and B. refused. Ok a bill Sispely| l Vcru. 303. Lockcy r.« 

A# performance of this agreement it Lockoy,: Pre. in Ch. '5 10 . Walker 

that these promises v. Walker, «Atk. 100 . Gunter r. 
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Droc^Hint,. 1 Bid. Ch.. Ca. 404* 
'4.17*—It would be of diuigcJOUK con¬ 
sequence lo Ustloiit a parol agreement 
in evidence against a written agree¬ 
ment. Vide rartrklge.-p. pgwlet, 2 
Atk. 383. Lake v. Phillips, 1 Ch. 
ltcp. 1 10. Imliain v. Child, lBrp. 
Ch. Ca. 9?* Patmore v. Morris, 2 
Ilro. Ch. Ca. 219. »litre. §b*tw 
wood, 3 llrp; Ch. Ca.l6&- ; :Jordan 
v . Hawkins, 3 Bro. CjirCa. 3iH 

349. H. enters into a contract in 
writing with plaintiff for the purchase 
of it college lease. PlainlifF-agrees 
to renew the lease in H.'s.name,. or 
such persona as he should appoint. 
11. directs plaintiff to reoevr ’tlu^jcaae 
in C.'s name, and declares be bought 
it for him. as his agent. • Plaintiff 
brings a bill against both for the • re¬ 
sidue of the purchase-money: The 
decree at the Rolls was against both 
defendants to pay the mouey; and in 
case 11. should pay it, then he to be 
at liberty to prosecute the.decree in 
plaintiff’s name against defendant C. 
the principal. C. appeals^ fQr that 
lie did not give any authority in 
writing lo 11. to buy'it for him, : and 
therefore by the statute of fraud* he 
ought not to be bound; by tlie cou- 
tracL Macclesfield) C, affirmed the 
dpcrcc; for thqtthe authority to treat 
or buy for him tu^y be good without 
writing,, ihougbthe. contract : itidf 
must be in tmtfpg by the statute of 
frauds. lVaUer v. J &en4w, 

5 Vin. Ab. 524, pb 45.. 3 Eq. Akr 
50, pi. 26. . ; 9 - \ 

350. A. haritJg /fl«df and a per¬ 
sonal estate,* before her marriage 
conveys all her estate to her separate 
use; to which (bis intended husband 
was a* party, and he covenanted that; 
he itould not interfere withjt*. 0“ 
thW estate there was. a mortgage tor 
ftkxy, whifc+Sefbn the* com- 
mica exfcoled iot&qecwttd i* 
not in the qrigiwd), he xefb<sUj/,pro- 
iniud to disrharge. \ Punng 
Wore the mortgage wi* 


7 t 

over,-.and he cbveoanuV Urns: That 
/ or,'iny wife shall nay if, Ipe hus¬ 
band and wife lived with peat affec¬ 
tion together* and he constantly re¬ 
ceived all, the profits of this separate 
estate. He Jied, nevpr having paid 
off the mortgage, leaving fortunes to 
children, which he bad'hy a former 
ventre: these the wifemiuuta\ncd 
after his decease. . She .brings, her 
bill, 1st, tliat her busjxuxl'* effects , 
should be applied to the f redemptira 
of the mortgage; 2dJy, tojiaveou 
account of the profits of her separate 
estate received by the baron; 3dly A 
to havo an allownuce for the mainte¬ 
nance of his children after his de¬ 
cease,. Decreed , that the husband's 
effects should not be charged to re¬ 
deem the mortgage, nor bo account¬ 
able far. the profit^ of her separata 
estate received by him; and that the 
tuaxuUnaoce should be counterba¬ 
lanced by the interest of their for¬ 
tunes. On a re-hearing, King, C. • 
said, that iliere^ii no foundation to 
change thp husband with die payment 
of the mortgage; for b*the statute 
•of frauds, Uia not a charge unless 
\ reduced .into writing. All is at a«t 
end when there is an agreement in 
writing; all the conversation was ?ply 
a previpas step. This is the ultimata 
settlement of the whole affair, on 
mature constderatioo of every thing 
as between him and the mortgagee ,—, 
hp might be charged, but not by the 
ijrifia. • A» to. the receipt of the sepa± 
rateynaintt nance, if they lived toge- • 
l t(i pr amicably, it shall be looked upon. 
qs done by the It&P* consent. At 
to the maintenance; she has taken it 
. upon herself, and it doth not appear 
f.but the .atetiot is sufficient far dat 
purpose, Decree affirmed. Christ 

WH* ScL 
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ant's plea of IFe fatale of frauds was 358. Defendant having acknow. 
ordered to stand for an answer, with lodged, by letter, an agreement for 
liberty to except, and tho benefit of sale of an estate, takes it out of 
it saved to tbc hearing. Atkin* ct al. the statute of frauds. Tauney v. 
▼. Rtnee, SI. 1729. Mos. 39. Crax&thcr, T. 17JX>* 3 Bro. Cb! Cu. 


352. The statute rrquircs that 
all declaration* of trust should be ill 
writing, otherwise they arc absolutely 
void, except such ns arise by con¬ 
struction of /aw. IVi/fis v. ft’iilu, 

M. 1740. 0 Aik. 71. 

353. r Jlie court of Chancery has, 
in many cases, considered un ag&o- 
iwent :is out of the statute of frauds, 
in which there is iio danger of fraud 
«t perjury. Allomey- General v. 
Day, 1\ 1749. 1 Vcs.221. 

354. If tlicre be general instruc¬ 
tions for an agreement, consisting of 
material circumstances to bo here- | 
after extended more at large, afid to 
he put into the form of an instrument, 
with a view to be signed by Lite par¬ 
ties, and no fraud, hut the party lake 
advantage of flic locus ptniitcnt'ue, lie 
shall not bo compel kd to perform 
such agreement if he insists upon ilio 
statute of frauds. Whitchurch ▼. 
Unit, II. 1/89* - Bro. CL. Ca. 539. 
Hde Child and tiodolplan, M. 17-3. 
Whaley v. Bagenal, (i Bro. P. C.45. 
Cottingham v.- Fletcher, 2 Atk. 155. 
Lord Aykriford's case, contra , 2 Stra. 
783. Mitf. on Pleadings, 2d edit, 
pi. 210. 

355. Pica of the statute of frauds 
to an executory contract over-ruled. 
Jtondeau r. Wyatt, T. 1790. 3 Bro. 
Cb. Ca. 154. 

356. Parol agreement for a settle¬ 

ment upon marriage cannot be sued 
on afterwards, on ground of jwrt- 
performance; but no case of a settle¬ 
ment reciting an . agreement. before 
marriage is within the statute. Dun- 
das v. Dutcns, T. 1790. 1 Ves. inn. 
199- Pide Lady Moutacnte r. Max¬ 
well, 1 P. W. too. , . 

. 357. Refusal after mstriage to 
pgftyin a previous ogreemcJit qTWt- 
js. .fraud agniust which equity 

*411 . 8 » v. 


Itil. 318. 

359. BiD for specific performance 
of a parol agreement for a leu*', 
charging possession, and other acts 

• of part pcrfonnance. Plea, the sta¬ 
tute and answer, not denying the 
facts alleged us part performance;, 
but stating, that being advised be mi¬ 
tered as teuaul at will: lie gave notice 
to nuit Pica over-ruled. Hovers 
v. Cater, T. 1798. 4\W 01. 

360. A. by public advertisement 

offered liuids to be let for three lives 
or thirty-one years, and proposals 
having been made by IS. and accepted, 
an agreement was csrniiitd between 
B. and the agent of A. authorized to 
contract for him for a lease of the 
lauds, in which agre* incut the term 
for tckich the faue teas to lie vtmle 
ire* not inenlionnl. A. is not I* urnd 
to perform ihe contract, tlierc being 
no evidence in writing of the term 
to hr tie wised. And then: being no 
reference in the agreement to the 
advertisement, parol evidence cannot 
bo received to councct the oue with 
the tftiier so as to ascertain vise term. 
Clium r. Cooke, Al. 1802. 1 Sell. 
& JLtrf. 22. ... 

Ail. An agent contracting for the 
sole or demise of 4antls need not, 
under sec. 2. of the statute of frauds 
be authorized in writing. S. C. 81. 

3611. A letter to a solicitor, with 
directions to prepare the conveyance 
of a purchase, described generally 
as die land bought of A., und not 
aptorifyiiig the terms, is not sufikient 
evidence of a contract wilhiit tho 
statute of frauds. Jth*e .v. Cunyng- 
harne, M. 1805. 11 Ves. 550. 

• (c) Part Performance, its Effects. 

369. A parol agreement for a pur-, 
clmse, and possession delivered, de¬ 
creet] to he performed against u sqb* 
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sequent purchaser with notice, who 
had a conveyance, and had paid his 
money. Hatcher v. Stnprley, H. 
1685. 1 Veni. S(i3. Volt Pike and 
Williams, 2 Vem. 465, whterc nn 
agreement, though not signed, yet 
being hi part executed, was decreed. 

364. Jf. in consideration of a purol 
agreement with A. for a lease, pulled 
down bouses, erected new ones, grunt¬ 
ed leases, received rents, and acted as 
owner. A., when sick, bade Jl. get 
leases prepared frorii a precedent lie 
gave him, and then died. Though 
this agreement was not in writing, 
yet it was stf fur materially executed 
on B.s part that it ought to be per¬ 
formed on the other, and so decreed. 
Later v. Foxcroft , E. 1701. Colies' 
P. C. 108. 

• 365. Equity will relieve in case of 
a fnmd, although there be nolhing in 
writing to charge tho party; as if A. 
agrees with H. by parol for a lease 
ofgrouud, U. enters and builds, and 
then A. refuses to grant him a lease. 
On a bill by B. to liarfe this agree¬ 
ment executed, A. pleads the statote 
of frauds: the agreement being parol, 
the court over-ruled the plem mid the 
Master of the Rolls afterwards' de¬ 
creed A. to perform the agreement, 
and to pay the costa;* Floyd v. Buck- 
laud, M. 1703. 3 Ffccni.GflS. Vide 
Twyne’s case, 3 Co. 83. -Butcher's- 
ease, 1 Eq.Ab. Cl; pi. Q. 1 xq. 
Ab. SO, pi. 5. €. P.* 2 Freem. C85. 
S. P. Foxcroft's case, Gllb.Eq.Ritp. 
4. 11, and Colics' P. C. 103. Savage 
and Foster, 9 Mod. 38. . § 

366. A public survey is held for 
sale of an estate, and A. offering 
£! 350, it is accepted. Conveyances 
are ordered, and A. is put into poa- 
sessibu; but disputes arising about 
tho conveyance, A.■'gels au assign¬ 
ment of a mortgage on the estate, and 
antedates it, and then refuses to go on 
with the purchase. A. was decreed 
• to proceed in the purchase, though 
,*thc agreement was only parol. Fyke 
v. lFUtioM, H. 1703. 2 Veni. 465; 
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367. Where a p$ro| agreement is 
beguu to be pul in execution, and 
intended to be continued; equity will 
enforce die exccutiou of it, nolwilli- 
Mtandfng the statute of frauds. Lord 
Guernsey v. ItodOriJf'cs , 11. 1707. 
Gilb. lvq. Rep. 4. 

S6d. A. agreed with B. by parol, 
to grant liim a lea.«e of land, render¬ 
ing rent B. was to pay XI50 fine, 
and paid .£100 in part to A.’s agent,* 
who wife ordered to prepare the lease, 
bul before it was done A. refused to 
grant it. Bill by It. for performance 
of die agreement. Per curiam: ihe 
payment of die X'100 is not such a 
performance on one part as to decree 
an execution on the odier; for die 
statute of frauds makes personal con¬ 
tracts go«Kl, if money is paid in earn¬ 
est ;*but by dial statute, no agree¬ 
ment concerning lauds shall be good 
except in writing, and therefore u 
parol agreement in this case cannot 
be good: there must be somediing 
more than a hare payment of inouuy; 
it jnust either be out gf the party's 
ver to undo the tiling, or it must 
a prejudice to the party perform¬ 
ing lus part, as beginniug to build, 
letting into possession, &c. In a case 
wLcrc the agreement has proceeded 
so far on one part, die statute never 
intended to restrain die court from 
decreeing a performance on the o hor. 
1-ord Chancellor would not leave the 
plaintiff, in tiiis cose, to recover his 
.£l0O at law, but decreed it to be 
refunded. T^nl Peu^nll v. Roys, 

M. 1709. • Eq.Ab.46, pi. 12 . 

369- A. tenant for life under a 
settlement, remainder to his wife for 
: hm* jomturcr remaiculer to the qpue 
male of tho marriiag^^ remainder* 

over, with a povrorto RevokeTill uses 
except dioao-'to** the wife and her 
issue.' A. agreed,upon her 
surrendering her’jolilture so that ho 
might tuffer 'a. recovery and" raiso 
•t‘6000 to ;p*v his dobla, ho would 
re-aSetUetbe wnotabtateto^ardcalar. 
.uses, Thesurteodcr*vrarfmade and 
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the raorifty.ni ilfed pb tit M rwettlemeut 
witi made, Ildrl,'fhni llio agreement 
being in part performed, it should 
be ipecificallj exet uled, and^decreed 
•ccoidmplv. Herbert v. Lord Wi* 

* chelsea , K. 1714. 1 Biti. P. C. 440. 

370. A steward has a general aa- 
.thority to coutract with tenant*, He. 

Tlib will not bind the lord Without 
hii consent, nor unless part of the 



plat* of Ac statute of fbuda in-fcas* 
of parol agreements, Havlii* and 
Holmes, h P. W. 770, and VMt? 
church and Bevii, g Bro. CIl Ca. 
559. 

373- A. agrees with B. for the 
purchase pf iiiim houses which were, 
in mortgage to J> S., and pm him a 
guinea m earnest. II. wntei a.note 
to J, S.» and desires him to deliver 

... L •_.V_il. I l > 


-r-7 "i—• —• Jp hit nritutg* tv rasa# IIS lltll* 
P ’ • '.ifg •greed tv dimoti of them, which 

S/_l. One point in this ease was, :J.8. refused, unless all die luortgngo- 


whether an agreentent, not in writing, 
being eivcuted oh one pail, and an 
enjoyment acetiding/y, could la to 
far impeached at to' lay the parti/ 
open to an account for the profit fa 


-- - » piirn r 

Tile court was clear of 


lyoymenty 


should not; for this would be much 
honlcr tlian netting aside (lie agree¬ 
ment st first for want of writing, 
.which yet, if executed oh one part, 
had been always looked upon to far 
conclusive as to iuildce the court to 
; decree an cseculwii on tho oilier part; 
and not to destroy or avoid the agree¬ 
ment, so far as it was already carried 
into execution. Locket/ v. Lorfay, 
T. 17Ifl. Pre. in Ch. 518. Vide 
Paehrt Ch. 208. 374. 402. 520.533. 
560. 1 Vern. 151. 863. 473. 2 Vent. 
455, 6. 1P.W.970. 2 Kq. Ah. 46, 
pl. 12. 16. I Vcs. 83. 4-U.. fiunb. 
6.5. Stra. 173. 1 -A rlc. 12. 3 Atk, 2. 

' Whitchurch and Bevis, 8 Bro. C'li. 
C«. 559. Lamas v. Bailey, 2 Ver®. 
627, contra. 

372. Upon a marriage treaty, in¬ 
structions are gh-eu by the husband 
to draw a settlement, and by hi* 
privately countermanded, uhd after¬ 
wards he perau *de* v the-.by 
assurances of aad*->e&ement-'to 


money was paid biiu dotvn, and after¬ 
wards purchases the hyusi-s liimwlf. 
On a W1 brought by A. for a specific 
execution of the agreement, it ivns 
held, that neither the guinea paid 
down nor the note (which tvu* only 
on evidence of assent, but did not 
ascertain the terms of the agreement) 
were sufficient to lake it out of the 
statute of frauds aud perjuries. ,S7vj- 
good v. Mcntc, E. 1721. Pre. in Ch. 
560. I Stra. 426. f ide Gilb. Ch. 
GS8. 2 J»). Ah. 49, pl. 20. I Strn. 
486. I'Atk. 12. S. P. el i/mcre il‘ 
not S. C- li Com. Dig. til. dgrer- 
mert, 1.36. 2 Kq. Ab. 46, pl. 12. 
Stau 23 Geo. III. r\ 58.— \nle. in 
tliil cure the statute was insisted upon 
by way.of answer. 

S74. ’Equity will not decree per¬ 
formance of an agreement, though in 
part executed, if it be not justly pud 
WgiilotUr obtained. Ror.hfort v. ( ‘.ret- 
ffici,l. 1721. 2 Bro. P. C. C<f6. . 
375. 'I he statute of frauds is not 


pleadable 
for V leoi 



nuiry him agntemoit ; dull J tbit If a lessee 

r v? **55 ut *k Montftiute v. 

** 5 l ‘ 17 »* | tecompumti 


-'7 “d in Seagcpd v. 
Meale, Pre. in Ch. $64, it is said. 


f P- W. 6)8. Pre. in 65h. 526- 
i*"- «^,GiH».Ci.. 244. t ; Vide 
feJOs and.Edwards, Outer Pym. t . 

tT^Vide myre av to 



noc be Aiffidetitto 1 oblige the leteor 
to wettta.w tease. But in many of 
the been held 

otbenmc; ui which cases eduitv has 


»• rt* 
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enforced the performance of * parol 
agreement partly carried tut6 execu¬ 
tion , notwithstanding the _ statute of 
frauds, ride Hollis V. Whiteing,. 1 
Vcm. 151. Hollis r- Edwards, 1 
159. Butcher v. Slspely,; 1 Vern. 
363. Pykc.c. Williams, 2 Vera. 455.. 
Foxcroftr. lister,2 Vcm.456* Gilb.- 
Eq. Rep. 4. 11. S. C. , Limns v,, 
Hailey, 2 Veru.. G®7- * * Savagi i v . 
Foster, 9 Mod. 37. Lord Popgal v. 

1 toss, G Eq. Ab. 46. pi. 12,. Anon. 
4 Geo. L Vin, Ab. tit. Contract (0), 
pi. 38. 40. Lockey tJ.Lockqy, Pri, 
in Ch. 519. Seugiiod o. Meal*, ,1 
Stm. 426. 2 Eq. Ab, 49/pl- «<**•' 
Pre. in Ch. 560. Clerk> 

Wright, i Atk.. 12. Laooti iCMer- 
tins, 3 Atk. 4. Guoter v. Halscy, 
Aml>.*586. . Whaley t>. Bageual, 0 
Bro. 1\C. 45. WhHbreid t>. Brock-* 
liurst, l Bro. Cli. Ca. 404.' Whit¬ 
church o. Boris, 2 Bro. Ch. Ca. 550. 

376. A letter is not sufficient evi¬ 

dence of tho agreement, unless the 
terms of the agreement are mentioned 
therein. But where a man takes pos¬ 
session, or does any. act of lip like 
nature in pursuance of an ugreeraeiit, 
this court will decree au .execution' 
of it. Clerk v. Wright, H. 1797. ; 
1 Atk. 12. ^ 

377. Auy acts pleaded to be done 
in part perforinsnce.of *n agreement; 
must bo such as could be done uril* 
no other view than To peffrtra. the, 
whole. Gunter /. I la/sty; T. 1739> 
Amb. 586.. And when port per-; 
formed b v ode party# it is too late, 
for the other to complain of ftapd or 
surprize. JuqUsctJ, E. *. A 
E. 1741. 4 Bro. P. 6. 421. 

378. Delivery of possession, or 
payment of money, is a part perform¬ 
ance ot q parol agreement. .Laron 
w. Mertini, M. 1743. 3 Atk. 4.1 
Vet. 512. Dick: 664. J. . v . 

• 379. Pica of statute of frauds ta 
discovery of g pgrol agreement is not 
>d, where part of this agreement 4 
ornuuL Taylor v. 3mk 9 .T’A 
1 ,Ves. 207. 
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380. Although on igrcement .il 
not reduced into writing, and signed 
by the party, yet it is weU known, 
that if :Qpufessed or in part'carried 
into execution, it will be binding on 
the parties, and carried into further 
execution by the court Potter v. 
Potter, T-1750. 1 Van. 441. Often 
v. JJaviet,. H. 1748. 1 Vea. 441. 
S.P. • . . .... ...... 


381. Both parties giving instruc¬ 
tion? to an attorney to prepare a con¬ 
veyance of kind, vuid the vendor de¬ 
livering to him a particular of the* 
estate, signed by himself, as instruc¬ 
tions for tjie deed, which was uccortU 
ingly prepared, docs not take the case 
oat of the statute; there must be a 
part execution of the substance of 
the agreement itself. Cook v. Tombi, 
H. 1794. 2 Anstr. 420. 

* 383. The court has gone rather 
too far in permitting part perform¬ 
ance and otner circumstances to take 
cases out of the statute of frauds, 
and; 4beu unavoidably perhaps, after 
establishing the agreement, to admit 
parol evidence of the coutents of that 
agreement. Part performance might 
be evidence of some agreement,.but 
of what must 1>e left to parol <evi- 
dance. The remedy ought to rest ill 
compensation. A nun having laid 
out * great deal of money, does not 
prbvo.he is to have a 99 years lease; 
tie must, bring hi* action for the 
money:., Fortier v. IMl, H. 1798. * % 
3 Ves. 71®. •. In this case his honour 
laid, Ta wney o.Crowihcr, 3 Bro. Ch. * 
Ca. 161.318. O’Hara n.O’Neil, 2 
.&&.1'. (?.'ara ^ery^oi^ author 

.. paymwd of a sub- . 

Will fake an agreemenria ia the Ii 

put of the statdlS; 4W|-tnW|pou»d of 
pa rt‘ RcrftteiianCeir pefsrempt wsmiitl 
* iper ofOt^PV 
wiftntfda; 

V ®VtfflR I799f J 
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S84. b Bcllvmr of Ac Ley* of a 
house is a dcliicry »«f poases.-iou. 
(Inest v. UoMjroif , K. 1801. $ Vw. 
823. 

383. Upon a purul o^reAncnl for 
a compromise, ami a division of the 
estate by arbitration, acts done by 
the jrbinratorn, such as surveying. Sic. 
towards the execution of their duly, 
cam 10 1 be considered an acts of part 
performance, so as to. sustain on 
agreement. Couth v. Juekton, 11. 

1801. (i Vea. 41. ♦' 

38ff. Bill for specific performance 

)f a parol agreement, to gram a farm 
ease with the usual and customary 
zuvtnunta of the neighbourhood, und 
4ii injunction to prevent an* eject¬ 
ment; phiiuliff having Liken posses? 
jion. Upon the answer, stating the 
insolvency of plaintiff, and tarioos 
breaches of the agreement, during 
five years possesion, to the ruiu of 
llie estate, the injunction was conti¬ 
nued oil an undertaking to give judg¬ 
ment in ejectment, Jo go to commis¬ 
sion, ami set down tile cause for,next 
term, paying the reut into court. 
Defendant also insisting on a cove¬ 
nant not to assign, that is the sub¬ 
ject of enquiry, as to the custom of 
tlw neighbourhood, lioanhnan v. 
Mostj/n, M. 1801. (i \'es. 4fi7i, 

387. Payment of the auction duty 
is uot a part performance to take 
ail agreement out of Uic statute of 
frauds; for the ground of the doc? 
trine of part performance, is'fraud. 
Jluckmnster ▼. Ilarro ji, H. 1802. 7 
Vcs. -341. Affirmed by lord Chan¬ 
cellor,'6u appeal from the above 
decree at die* Rolls, Ji. 1807. 13 
Vcs. AM. , •*.. - . ; . 

3ft8- Payment of money is not 
such a part performance as yril) take 
an agreement tdnebwg Kinds out of 
the statute*. C tin** v. Cooke, M, 

1802. 1 Sch. & Let 40. There, ap¬ 
pear^ hoiccrtr, to be tome contrariety 


it was held of no consequence in ait 
agrriuncut touching kinds. So was 
1 ? n.g..; (or Pciigal) r. Uom, 2 Tiq. 
Al\ 48; and so it was said wljf. in 
Coles r. Trecothick, 9 Vcs. 242. On 
the other hand, sec a case said to 
have been decided by Lnrd Sotting- 
hum, Anon. Frcetn. 2d l, where tiie 
purchase-money was paid, und llie 
deeds refused to be sc aled, lie decreed 
the sealing of them. I idc elinm 
Lacoii v. Mcrtius, 3 Atk. t. Main 
t*. Mclboum, 4 Ves. J*iO. Huck- 
uiuster r. 1 larrup, 7 Vcs. 341. There 
Minx to have been the same oUltra- 
riety in the cam befuie the xlntulc, 
upon flic effect of u*sum paid by way 
of earnest on nu agree meat relating 
to buds. P hit Simmon* r. Corne¬ 
lius, 1 Cli. Hep. 128. Volls v. Smith, 
3 th. Rep. Hi. Auqn. Irrccui. 128, 
which seems to be S. C. 

3hQ. Nothing in such case is pari 
performance, that does not put the 
party into a filiation that is a fraud 
upon him, if the agreement is .ot 
jicrfonned. C/inun v. Cooke, sup. 
lit vide Foxcrnft r. Lister, Pro. m 
Cli. 6li>. S Vero. 4.1ti. Colics’P.C. 
108. 

3f0. A parol agreement, while it 
it minus cxccutoiy, may be dischaiged 
fcv panil. Crosby v. lYudstcorlh, T. 
1803. (i Kart. (it>2. 

301. Parol evidence is not to be 
admitted on the ground of part per¬ 
formance, unless the agreement stated 
ap|M*urs clearly to be the very sauie 
with that which was partly performed, 
Liiiflsayv. lynch. T. 1804. 2 Sch. 

atur/s. 

392. To enforce a -parol agree¬ 
ment on the ground of part perform¬ 
ance, the act done must be unequi¬ 
vocal, and such as of itself to infer 
. some agreement, tlfo terms of whit h 
muy then Jbe proved bjr r porol. But 
if the act is equivocal^ : and easily 

, f _ _ ^ admits, compensation, it.will not bu 

in the Atm on tbit point'. In Sea- I sufficient; u for instance, a tenaivt 


good t\ Meals, Pro. in ChV 360/ a 
guinea only was paid as earnest, and 


building a party-wall; for that, must 
have bitri rebuilt under the sici of 



agreement vl 


parliament if tScfe had fatten no v. Cooked 1* Set &Laf.40, a much 
agreement. Frame v. Dnassort, M. stronger eon. 

1807. 14 Ves. S86. Fide €liuaa 
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/fo* /w Epsky mill decree the Performance of a voluntary Agreement, 

and particularly as against Creditors !, 


593. Where there are* two volun¬ 
tary conveyances of die same estate 
the first shall prevail. Goodwin v. 
Goodwin , 165B. 1 Ch. Rep. 173. 

394. A husband who had made 
no provision for his wife, whom he 
had stolen, agrees that her fortune, 
which was considerable, and in trus¬ 
tees hands, should be laid out in a 
purchase of lands, to be settled on 
diem and the heirs of their bodies. 
Tliis agreement, though accompanied 
fay a judgment, and after marriage, 
not to be considered os voluntary, bo 
as to be set aside in favour of •' cre¬ 
ditor of the husband. Moor ir. By- 
cau/t , E. 1691. Pro. in Cb. 22. 

395. A. makes a voluntary settle¬ 
ment on B., nho after agrees to de¬ 
liver it up' without consideration: 


for a voluntary settlement may be 
surrendered voluntarily. Wentworth 
v. Deverginy, H. 1696 . Pro. in Ch. 

C 9 . * • t 

396. A* voluntarily agree* to give 
certain houses t& hfi mace and the 
kein of her body, after the dfcath of 
hiaMelf and hie wife, m ease they 
should leave no iawie} bat no con¬ 
veyance was executed by A., though 
he lived above twenty fears 1 after¬ 
wards. la the mean time A. be¬ 
come* indebted by mortpge, judg¬ 
ment, flee" and by WwilTdeviaes oH 
bis eatate, both rtal rind personal;"to 
his wife. This agreement ia not good 
against a purchaser forvhltiMbifc coo- 
rideratioo, although he had notice, 
by Brihg a subscribing riMv tb it. 
JPowemUh. v. Pttyddt H 1709. 
V Brrf-R C. 5. ‘ *• 

Voinltr 


• 397. Eqyity will not carryavnlun- 
tary covenant beyond the letter. Borne 
v. Grey, BaitA'. 1715.2 Vern. 093. 

398. Where money is agreed to 
be laid out in land, though tnt agree- * 
meot be voluntary, equity will enforce 
an execution thereof in favour of the 
heir. Edwards v. Countess of Bar- 
■**, T. 1723. 2 P. W. 171. Fide 
Liiigen q. Sowray, 1 P. W. 172. 

399. Equity will in no case decree 
a specific cxeculiou of a voluntary 
agreement Bren: n smith v. Gi/borue, 
H. 1727. 2 Sum. 738. PidcThom- 
tou v . Barnard, 2 Ld. Raym. 991. 

400. Feme aeisfld of a copyhold 
on marriage of her daughter to J. S., 
surrenders it to the use of J. S. and 
his intended wife, and the heirs of 
their bodies, remainder to J. S. iia 
fee. The marriage takes effect: the 
hnsbpnd signs i writing, wlierehy he 
owns that ibe limitation of the re¬ 
mainder to him iii fee waa a mistake, 
being intended for die wife; and 
accordingly covenants to stand seised 
of this remainder in trust for die wife 
in fee. ’ This is not a mere voluntary 
coveuafit,'‘ and * equity will compel 
the perforirianoe of it Randall v. 

Randall, T. 1728. 2 P- W. 464 . 
rm Bcnid *■Noth*, 1 Van* 427.., 
e.PoHard, IttR .19- \ 

FtS? Ch.; 


FrSS Ch. 

; • ’ ■' >'■: 

•. 401. & P. cotmanted to aMwey ril 
U»IbA (Mrt belar ln mprtpifce) to 

wife for their life*, and 
tfa«b*ilTOthetMm*gei remainder to 
th Si ".PV-? plaintiff’s father, in tail 
■MU*! - .to 1 «a» • itrangek bo* i» 
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f «a* 


blood and consideration, and having 
no issue, (and hi* wife being dead,) 
devised live mortgaged premises to 
defiudiut, and died: plaintiff brought 
his bill to hate the covenant executed 
in favour of him, but it was dismissed. 
Otherwise, if such covenant had been 
iu favour of children, creditors, or on 
such other good considerations, for 
though the /nuking of the agreement 
was voluntary, yet die motif e inducing 
was valuable and good. So in favour 
of a purchaser, the seller 
chase being considered or 
for die purchaser. Parry v. Hughes, 
E. 1731. 2 Eq. Ab. 54, pi. 12 . 

• • 


402. A voluntary agreement by *> 
husband is good against hw execu¬ 
tors, though not against his creditors.* 
Attorney-General v. Whortwood. 
Wkortrrood v. Univ . Col. Oxen, T. 
1750. 1 Ves. 539. 

405. Where a deed is not sufficient 
to pass the estate, but the party must, 
come into equity, the court will never 
execute a voluntary agreement. Cot- 
man v. Sorrell, M. 1789- 3 Bro. 
Ch. Ca. 12. 1 Ves- jim. 54. Vide. 
after pur- | eliam, Williamson r. Coddringlou, 1 * 
Ves. 514. 


AGREEMENT Vll. 

Underhand private Agreements . 


404. An underhand agreement to 
defeat an agreement on marriage was 
set aside as fraudulent. Peytons, 
li/adtcell, E, 16». 1 Vern. 240. 

405. Every private agreement, or 

treaty, tnfri/iging the open and pub¬ 
lic agreement of marriage, is consi¬ 
dered as frmsHueuti as where a son 
without die privity of his parent, 
lives a bond to refund any part of 
his marriage portion, it is void. Kemp 
it. Coleman, M. 1707, 1 Salk. 150. 
Redman v. Redman, M. .1685. 1 
Vern. 348. Gate v. Undo , M. 
.1687. 1 .Vein. 475. Land* v. 
j Woman, M. 1704. 2 Vern. 499. 
Kerne v. Allen, M. 1707. 2 Vern. 
588. Webber v. Farmer, 1718. 2 
Bro. P. C- 88- Morrison v. Arbuth- 
not, \ Bro. Ch. Ca. 548, (a). IPiir 
cnime v. Osbourne, 1751.* 2. Vcs. 
375. S. P. £ . ’ ••• ' . 

406. But it is hot a general rule 
that fraud, in'cafes' cfthis nature, 
muMi bt ujvn an article KxviHSthv 
voxiv.AcriLntouforahymtirtpi't. 
e&WioH misleading the parties cos* 
* ruettng on the subject of the ion 

T act u uit/iin the prinewhi of the 
eases. Neville v. WQkioson. 
: lBro.Ch.Ca.543, Aryv. 


L 





Bradslunce, M. 1689. 2 Vern. 10© 
Duke of Hamilton v. Lord Mohun, E. 
1710. 1 P. W. 121. Wondlnua v. 
Shepley, 1742.2 Aik. 535. Flunch t U 
Foster, E. 1751. 2 Ves. 264. JJo/j- 
tefiori v. Montcfiori , H. 1762. 1 If. 
Bis. rf03. Jackson v. Duclaire , H 
1790. 3 T. Rep. 551. N. B. Most 
of the cases on this subject, are col¬ 
lected and stated in Powell on Con¬ 
tacts, 2nd vol. page 160, to 177. 

., 407-Tlie fadier covenants to settle 
an estate on the marriage of his son,, 
who privately agrees to pay so much 
out of it to hft father, equity will 
relieve against tliis private agreement. 
No difference between such a cove¬ 
nant and a marriage brocage bond. 
Duke of Hamilton e. Jjird Mohun, 
IS. 1710. 1 P.W. IM. Salk. 158. 
10 Mod. 447. It does not appear 
that tins decree was ever appealed 
from; but in Bro. P. C."64, there 
was another branch of this cause, 
from which defendants appealed, and 
the decree was reversed. The esses 
in which courts of equity will relievo 

S 'ust uoeoual contracts on prthcU 
of public policy, arising eitbet 
i the subject matter 1 q'f die 
\ contract, or the relative ailuaiioui of 
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tfie coDtfictiug parties, 

.Mr. Core , in a note to Osmond r. 
Fitzroy, 3 P. W. 1SI. The follow¬ 
ing decisipna have taken place on 
points similar to that in the teat: 
Pearce v. Waring, cited in Hylton 
v. Hylton , 2 Vea- 547- .The de¬ 
fendant having been gtunJitn to A. 
by A.’i directions* immediately upon 
bis coming of age, invested a consi¬ 
derable sum of A/a money iu the 
purchase of stock in the defendant's 
name, which A. soon after confirmed 
to the defendant by deed of gift. 
The deed was set aside. So in Hyl¬ 
ton v. Hylton , where the defendant 
was acting executor in a will under 
which the plaintiff was entitled.to 
considerable property, and soon after 
the plaintiffs coining of age he 
granted to the defendant an annuity 
t f £(h) gave him a general release, 
and two written dischtige*, upon his 
delivering up several papers. ‘.The 
court set aside the grant, and directed 
a conveyance end account The 
same principle is applied to trans^ 
actions of other peraoo* between 
whom a similar conlidei>ce has existed 
as in Uie beformcotioned cose of 
Osmond v, fitzray, wbejto the de¬ 
fends lit, havhig been employed as 
servant to attend upon. A., then an 
infant about seventeen, tor. prevent 
his being imposed upo 
tinned in A.'f seyk* 
when A. was . about i^. r - 
years of age, jwevaiie^ npdh him tp, 
a bond,, which was kept secret 
i A.'s friends 

some proofs ot the-- -- t , 

capacity. Griffin v. Decevilte, cited 
axL Mr. Coxti note Osotond v. 
Fitzray, .where the.' pWpttfr lived 
some time before# he Caine of. age 
with his sister gtei^ber hip birtd,and 
(be court set aside secbritierobtaiiit d 
from him by them on his fining of 
age. r ITie following 
decided on the same p v , 
ppreut dnd child: Glutoir v. Qkiden 

3 Bio. P. Vy.fiGO- 


ti 


Young t. Pear, 2 Atk". 260. Cork¬ 
ing v. 'Pratt, I Vcm. 40D. Himes 
1 . Wyatt, 3 Bro. Ch. Ca. 156. 

408. A. treated for tlvo marriage 
of his son, and in the settlement on’ 
the son there was a power reserved* 
for the father to jointure any trips 
with whom he should knarry in .£200' 
per annum; paying £1000 to the 1 
son* The falhiT treating about mar¬ 
rying a seoond wife, the son agreed 
with the second wife’s relations to 
release the £ 1000 , and did release 
it, but took a private bond from the 
father for the payment of this £ 1000. •• 
Equity would not set aside this bond, 
bccause^it wouhl lw injurious to die 
first marriage, which being prior in 
time was to be preferred. Roberts 
y. Roberts, T. 1730. 3 P. W. 66. 
Vide cases of direct marriage bro¬ 
cage. Anmdol v. Trevillian, 1 Ch. 
Rep. 47. Drury v. Hooke, I Vera. 
412. Smith w.. Bruning, 2 Vera. 
392. Stribblehill.c. BrcU, 2 Vera. 
446. Smith x>. Ajmwell, 3 Atk. 560. 
Cole e* Gibson, I Ve*. 503. 

' 4t)9- A soh on hia marriage is to 
bare £3000 with bis wife, and pri¬ 
vately agrees to pay back <£1000 to 
ilia wife’s father by a boud in sevrij 
years: this is yoid in equity, arid an 
assignment to creditors does not 
make it better. Tart on v. Denson, 
M. 1718. 1 P. W. 49«. 8 Vera. 
764- Gilb. 288. Pre. iu Cli. 522. 

10 Mod. 445. 1 Stra. 240. Vide 
Roberts c. Roberta, 3 P- W. 66. 
arid Mr- Core's notes thereon; et 
de Hill e. Coilbvd, 1 Ve*; 123, 

rtCtO thc point of assignjnCrit. 

•\ 410.' A son mconsdriatiOn 6f a 
marr^p'Ipoilficai. 4»f £*&&> cove¬ 
nanted that ht». father wriutA aetUe . 
£300 per;axntf* on fa. a 

jointure* and the father settRiit »c-, 
cdrdiiiafy. The son gave a bond to 
leave liw frife £t000, if she survived 
him. 55# son died, and the father 
preteridqdthe w ife ought not jo have 
the beo*fi( of the bond, for it was a 

'(tm£oa_ the marriage 

’ • 
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The court distinguished this from the ment trti past, tbo court Would 
cose of Butler and Chancep, cited i not relieve the plaintiff. Child v. 
P.W. 1C I, for here the sou only is P Danbridze, T. 1688. C Vera. 71. 
a party to the articles, (and not the 413. A. intrusted by B. lo receive, 
father,) nnd he might givo aU tlie interest on tallies^ received the prin- 
portion if lie pleased. Decreed, cipal and failed, and afterwards 
there should be no relief. Gijfiird compounded, but B. .would have 
v. Gifford, M. 1699. lEq. Ab. more than the rest of the creditors^ 
89, pi. 3. , which A. agreed to give. Upon a 

41 V. Plaiutiff entered into an an- bill by A. to be relieved against ihig 
gageiuent in nature of a bond to private agreement. The court re¬ 
marry defendant or pay a sum of fused him for he bad been guilty of 
money, plaintiff’s- expectations of a great breach of trust, and had 
property were founded on die wjll agreed to make some satisfaction, 
of a third person (uo relation) whicn Small v. -Braddcy, H. 1707. £' 

will It:* had. seen, and fnoiu whom be Vern. 602. 

kept secret his intended marriage. * 414. A wife with the consent of 
Plaintiff hoeing married another her trustees agrees to pay a compo- 
wmnun, defendant brought her action silion to her husband’* creditors, and 
at law, and recovered considcniblu the court orders part of the trnsl- 
danmgi s, wliereupou plaiutiff tiled money to be so applied; any partial 
liis bill in equity, and moved fur an note of ihe husband to a crulnor 
injunction to stay execution at law, beyond the compoxition will be wt 
which was granted on the ground aside. Middleton v. Lord Oumnr, 
that there wna no mutual obligation, M. 1721. ) P. W. 768. PirfciSpnr- 
and on principles, of public policy, rntt t». Sjiillcr, 1 Aik. 10*3. Earl of. 
Cock v. Rickards, If. 18CG. 10 Clicstcrlield 1 , Jauscn, 2 Vrs. ».i6. 
Vea. 429. Fide Woodhouse r. Cocbbot v . Benuctt, 2 Term* llcp. 
Shipley, C Atk. 335. Key. r. Brad- .763. 

s!taw,.2Vem. 102. 415. A separate agreement se- 

. 418. A tradesman failing, com- curing to some creditors who had 
pounded, but made on underhand executed a deed of composition a 
agreement with some of his creditors greater, and without the InowUdgo 
to pay them the whole. This is tfruud, of the rest, was in ibis case set aside, 
and on a bill by him against some of m MaKwn. v. Stock , T. 1801. 6 Ves* 
die creditors who refused to take the 300. 
composition, after the time of pay- 



Their Capacities (*)• Their Incapacities (b). 

(a) Their Capacities. mand was merely personal. Rams- 

1. Bill for an account against the kissenstat v. Darker, M.1737. I 
representatives of an East India Atk.$0. 

Governor, who pleaded that plaintiff % 2. • The depositions of Gentoo 
was born an alien and an infidel, witnemes, sworu according to tBeir 
over-ruled; for plaintiff 'a do own ceremonies, read as evidences. 
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Omychand f. Barker , M. 1744. i 
Altai. 

3. Ho.ntliP.ns have br.ca admitted 
•8 witnesses by the ci?il law, die law 
of nations, and die common consent 
of mankind. S. C. and in Bochina 
•v. General Sabine , 2 Sim. 1104, 
where* a Mahometan uws swuru on 
the Koran. 

•4. A Jew is a competent witness 
to prove a murder. S. C.' 

5. Oaths should be administered 
according to religious opinions by 
the policy of all countries. S. C. 

fi. Turks and infidels may be ad¬ 
mitted witnesses; for they are not 
per pel ui inimici, as has been sup¬ 
posed. S. C. 

7. The rigor of the old law m re¬ 
straint of aliens has been modified by 
the necessity of'trade; and a Jew 
may now bring an action, which for¬ 
merly he could not do. S. C. 

H. If alien witnesses were here, 
they might lie specially indicted fur 
perjury. S. C. 

<J. iff, C. J. considered that the 
testimony of a foreign notary to n 
contract would be allowed to au¬ 
thenticate the contract, on a question 
'here. 8.0. 

10. If a heathen, not an alien 
enemy, brings an action, and the do- 
•fendant files a bill fur on injunction, 
the pLtintiff. at law shall aipwer'ac- 
cnrdiug to his own form' of oath. 

S. C. • ’ 

11. Information against A., in the 

service of the Kurt India company, 
for an account of his dealings, v he 
pleaded he was an alien. Oyer-ruled; 
Tor he had taken the oaths of al* 
Jcgiance, and acted in a civil and ju¬ 
dicial capacity. Bolt* v. Attorney- 
Geaertd, 1£. 177* 7 Bro. P, C. 
33. V- *. V-.. *. . . 

12. The right ef a foreigimr by 
contract entered ittte 
is only suspended h 
•War; and may be enforced tippi the 
restoration of peace.. *' m Sht ;parf* 
Gouumaker, T. 1806.11 Vc^Tl. 
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(b) Their Incqpadf ien. 

13. Choses cn action, belonging to 
an alien enemy, are forfeited to the 
crown; but there must be a com¬ 
mission and inquisition to entitle the 

a , and a peace before inquisition 
targes the cause ofjdbrfeiUire. 
Attorney-General v. BoSdon, M. 
1699. IVkcr, 267. 

14. In the plea of an alien it is no 
“bar, unless allcdged that the plaintiff 
is an alirti. JTurk t 
174/. 2 Atk. 397. 

15. Aii alien nuy take by pur¬ 
chase, but Uicu it is for the benefit 
of the crown. 8. C. 

16. No instance where a man, 
marrying an alien, is seised of her 
purchased estate, for it belongs to the 
crown. S. C. 

17- ^ome infidels may, under cer¬ 
tain circumstances, be admitted as 
witnesses; but die essence of an oatli 
is a belief in a God, as the Re warder 
of Truth and die Avenger of False¬ 
hood, m a future, state. Omychund 
v- Barker, M. 1744. i Aik. 
2 L . 

18. A person suggested to be an 
alien, in an information, must answer 
whether he be an alien or not, and 
cannot demur to the disco very. At¬ 
torney-General v. Rose, la. 1752- 
Parker, 144. - 

' 19- No alien bora can ttte by 
grant, devise, or purchase, any free¬ 
holds or chattels real, but for the be¬ 
nefit of die crown; vet this disability 
being neither a penalty or forfeiture, 
the alien cannot demur to a hill for 
discovering the place of liis birth, in 
order to establish the fact of alien¬ 
age. Dupletus v. Attorney-GentraL 
& 1753. 5 Bro. P. C. 91. 2 Vcs> 


• * 


286 . -i- *; 

- 20. Pita- of alien enemy to n biU 
of discovery is . good; and, in such 
plea, it is enough to state a war aub- 
tudnjy-wpd that the plaintiffs are 
enecuei5 Daubigny v. De Ftdlbn, 
T/i7S^ : £Anstr.4(J2. 
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AMERICAN 

• 1. Under the forfeiting act in 
America % the estates of loyalist* were 
to be sold for the payment of debts. 
This is Aground for an injunction 
to restrain an action here on a bond. 
Kemp v. Autill, M. J 785. 2 Bro. 
Ch.Ca.il. 

2. A creditor, having it in his 
power to obtain warrants for pay¬ 
ment of an AmeihuH lo>aIi*A de bt 
out of hi* estate thn c, is bound, on 
biing referred to that propci tv by 
the debtor, to make it available as 
far ns he ran: but where the creditor 
is nut informed of that prnmity, no 
ladies ran be imputed to him : he, 
then fore, shall not l»o restrained by 
injunction from prosecuting bis suit 
hi it, although tlie debtor shall hevc 
liberty to make use t#f the creditor's 
name to ohtniu tlu warrants to make 
them available os far as may bo. 
Peters v. firvi*g 9 , H. 1790. 3 Bro. 

Ch. Ou M. 


LOYALIST. 

3. Tbc property of an American 
loyalist having been confiscated du¬ 
ring the American war, subject to 
the chums of such of his crctulors at 
were friendly to American indepen¬ 
dence, to be made w ithin a limited 
time, and, iit fact, according to tlie 
evidence further restrained to the in¬ 
habitants of the particular slate. A 
bill to have Lite bonds delivered up, or 
to compel the creditors to resort in 
tlie first instance to the funds arising 
from theconti.sr.aUon was dismissed, on 
tlu. ground that it did not appear that 
tlie creditor had the dear means of 
making his demand effectual against 
that fund. Lord Chaucellor also ex¬ 
pressed an opinion in favor of the 
right to sue personally, cum in 
Mich case against ihc authority of 
fl right v. Aii/f, 3 Bro. Cl». Cn„ 
52(i. 1 lien. Ula. 156. IVright v. 
Simpson, 15. 1801. GV'3.714, 



ANNUITY 1. 



ANNUITY. 


I. What shall be construed a good Annuity, and whose Persons and 

Estates are liable to fay the tame, and what are the Remedies 
for thr Recovery thereof. *' ‘ • • 

II. Oj Annuities created by nilL and what the Parties entitled can' 

claim under the Words of the Devise. 

III. Iu what Cases au Annuity given by Wilt shall he secured-to the 

Devisee. • - 

IV. Of Exchequer Annuities. 

V. Of the Apportionment, Continuance, (Aid Deter mi tuition of an 
Annuity. 

VI. How far Equity will assist in the Recovery f an Annuity, where 
there is no Remedy at l ax 

VII. Where , and from wJiat Time an Annuity shall carry Into rest (a), 

and where Turn, o- other Deductions, diall be fi//cjral(b). 

VIII. Of the Memorial and Inrvhnenl under the Statute 17 th Geo. Ill . 


JX. Of the Assignment uf an Annuity. f 
X. Of the Re-purchase and Hc'IttnjxioH 


if an Annuity . 


ANNUITY 1, 

TP hat shall be construed a good Annuity , and i^hosc Persons anti 
Estates are liable /u pay the same , qnd idial are the Remedies Jor 
the Recovery thereof. 


1. An annuity provided by mar¬ 
riage articles to be paid to the wife, 
if xlie survived, oat of the husband’* 
real estate; if that fund fail, decreed 
n cl targe upon his personal pro pert y. 
Griffith v. A mill 6$ l J x. H. Ufytt. 
CoIW P. C. 52. 

• 

2; The tesiatoa was maYi:.g his 
will, and (inter al.) was directing au 
annuity of £40 per annum, to bo 
paid to plaiiililF by dcfeuda/it, ^be 
testator's brother. Hu. tk'fendai!* 
being preseat, desired Aw 
not to put it in his will, but <#rA % a* 
lie was a Christian, be Mould take 
core to tec it paid, and thereupon it 
mma omitted. 1 Per Mailer of the 
Hulls decreed the payment of this 
annuity, aiid that it should be charged 
upou the real estate . Upoa an an- 
p^i. Lord Keeper affirmed' the do- 
•eree as to the paymedt ef tbean- 


unity, but said he eonld not decree it 
a charge upon the hind; but the 
Master of Cue Itolls being in coitf t 
said, the reason he went upon to 
charge the land was, because the 
maintenance of a poor scholar was a 
clrarhy, and within the statute of 
•U Elia., and it might ainouiu lo an 
appniutmeul within the statute. In 
S. C. as reported iu 2 Vcm. 50ti, 
il is said the land was charged, w Inch 
owns incorrect. Oldham v. Liich - 
find, E. 1705. -2 Proem. 684. 2 
‘ v cm. 5\Xi. S. C. differently stat«L 
frith Dutton v. Poojc, I Vent 3187 
where testator was making his will, 
and intending to raise portions by 
felling limber, his eldest son desired 
him not to cut down the timber, for 
that he would answer the value to 
the younger children, but refusing la 
make good his promise, phintilf, the 
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husband of one of die daughteix, 
brought hi* action upon die promise, 
a ad recovered. 

3. Ode ia satisfaction of a widow's 
dower mortgaged laud* on condition 
to pay her X 20 per annum - This 
being an annual pa) ment secured by 
laud, was held liable to uuswer taxes 
as die land paid; but the court re¬ 
filled to vnuke the annuitant refund 
iu respect of the payments she had 
received tax free,, and fi»r which 
die party paying had omitted to de¬ 
duct. Jtvood v. Lamprey , M. 
1719- 3 P f W. 128, w.. Fide Wil- 
dey v. Coopers' Company, cor. Har- 
court, M. 1713. 

4. An appoinUnent of an annuity 
to be paid out of an oJhcc, if vnluu- 
taiy, is countermuudablc. Young*. 
Cottle, XI. 1707 . IP.IT. 101. 

3. One devices that his executors 
shall sell hit lands, and imest the 
money in purchasing an anuuity for 
J-S-t the testator dies, rnd tlie an¬ 
nuitant dir a three mouths after the 
testator, y»t the 'administrator «if 
the ammitaut shall comped a sale*, 
and shad have the money arising 
therefrom, and also the rents and pro¬ 
fit* till sale, for it ices the intention 
will to give away all lyum the 
hrir, and turn the lapd iuto person¬ 
alty. Yates V. Compton , M. 1725. 
ftP.W.Tog. bcl. Ca. in Cb. 5 *. 
Fide Cruse u. Dai ley, 3 P. \V. CO. 
f a Aud ihe heir to join in die &i!c,” 

Beg. Lib. 17*25. H. fo. 2 - 1 * 2 , Note. 
1 bough by die registers book the de¬ 
cree appears aa stated by tbe repor¬ 
ter, yet ft is not mentioned in wbat 
right the court took the plaintiff to 
be entitle d. # 

;\ 6 * Annuity grouted out of lands 
lymg m Middle**. 4 hath notice 
of this anujt, a lid ffteryaids .piir- 
jf*** the iuhcritaiy* ’ of ike land*, 
fhcgiantee shall have hi* aipuuty 
•gainst A., though his gre>!} wu* not 
regMired, because had notice. 
***** s.N/cfe/«, M. 1726. 1 Sue. 
664. ft J&j. Ab. 63. pL I. Vuk 


Lord Forbes r. Deniston, 3 Bro. 
P. C. 425. 13 Vin. Ab. lit. Fraud, 
(L. n), 550, pi. 9 . Blades v . Blades, 
1 Gq. Ab. :i58. JLe Never. Le Neve, 

1 Yes. 614. Amb. 436. S. C. Shel¬ 
don v . Cox, et ul. Auib. 624. If the 
common agent of the veudor uud 
\endec have notice, it is sufficient. 

7* A bond given to a kept mis¬ 
tress for the payment of an annuity 
of £60 for the maintenance of her - 
*•//’, uud provision for a child she 
hud by I hr obligor, ahull not he set 
aside in favour of his legitimate chil¬ 
dren or heir , if not obtained by 
fraud . Uni die annuity was decreed, 
per Master of die ltoIJs, in be paid 
even alter sintule conti acts, this being 
a voluntary Loud: and that in diat 
course of pntnunt a fund should be 
itctapail out of tin* |ieis>»inl estate; 
but his honour having g*vt 11 t»o di¬ 
rection whether die nul estate should 
be chaigcHbli! in case of a delect of 
the imrsounl tmel*, oil ippeal laud 
Chancellor Talbot In Id dm icnl 
estate I able in care of a deficiency 
in the personal estate, and decreed, 
lhut if the same should full short , 
upon payment of die arrears and 
growing payments by plum iff (die. 
la.ii), apd that ujkmi hw seeming (he 
annuity out of u sufficient pari (of 
the rttil (Stale) when of age, the 
obligee be restrained from proceeding 
u'jion die bond at law. Cray v. 
Iiooke , M, 17:I5 % Ca. temp, Tulli, 

. 153. Fide Jones t\ Powell, 1 £q. 
Ab. 64, pi. 2. {'airbt ard r. Bowers, 

2 Vern. 202. Pre. iu Cli. 17 . 

9. An aunuity not act gvide for 
being bought somewhvt lop cheap, 
there beiug no imposition. Flayer 
v. Sherard, Hart. H. 1743. Amb/l 8 . 

9. pm late I). of W. granted two 
annuities to )>r. ¥., chargeable on 
hit lands.. The first, in 1719, «M 
in consideration uf the great progress 
and advance* *hicb the doctor bud 
in pediiis Itamiug j and the 
recqigf, in 17ftI, farter vesting his 
estgtre io trustees by sale, fcc. to paj 
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•11 his debts,) v*s in consideration 
that the doctor, mt the request of 
the duke, had emitted die service of 
Lord E., and had thereby lost tu 
annuity of .£100. The Utter annuity 
recited the former grant, sod each 
bud a |Mjwer of distress. In 1725, 


during his life, and directed B. to 
poy himself out of the produce of 
C. II.’s estate by quaiteily payment*. 
Lord liardxticke said, Lady Dudley 
might contract to raise atomy/ 61/ 
loan, but ttot by tin annuity, m it u 
too (urge an anticipation, and there- 


tin* ilulre made a second general fort she real allotted to redeem the 
deed uf trust of the surplus in the annuity from the beginning, though 
bauds of the first trustees, in order made irredeemable ; and the pay- 
to |Kiy all bin just debts, 'llic ques- ments already made were ilircded to ' 
tion was, w halier these Annuities, or be appljfed in discharge of the inlc- 
cithcr of them, should prevail against rest in the first place, and afterwards 
bona Jide bond or simple contract m sinking the principal, and thu 
creditors. Per eur . 1 he two grants residue to be paid out of tlic produce 

fall under differeut considerations, of the testatrix's estate. Caver/ey v. 
The first is for a very honourable Dudley, T. 1747. 3 Atk. 541. 
consideration, but not such a one as 11 . A legacy given in consider- 
the statute of Elizabeth ever in- ation of paying au annuity. Legatee 
tended; aliter if the doctor had been dies jp life-time of testator. The 
the duke’s tutor. As to the second, legaev sliall fall into die residuum , 
there appears a sufficient consider- but die annuity sliall be a subsisting 
atiou to support it against creditors charge thereon. Oke v. Heath , M. 
under the statute of Elizabeth. So 1748 . 1 Ves. 141. 
far as the annuities ore voluntary, 12. An aiuiuity in fee, granted by 
they ore good against the grautor King Car. II. tail of the Harbadots 
jumself, though otherwise perhaps duties, is not a rent, uor realty, nor 
upon the administration of legal within die statute of frauds, uor sta- 
assets iu die hands of an executor or tute de donis ; but being settled 00 
administrator; for there a voluntary A., aud the heirs of her body, is a 
bond shall be postponed to simple fee-simple conditional at common 
contract creditors for a valuable con- I law, the remainder over void in case 
siderutiou: these annuities are charges of a common pernon, and A. having 
on a fee simple estate. Decreed, ! had issue may bur possibility of re- 
therefore, that the first annuity fhpll veiter. Earl Stafford v. Jtutk/cy, 
not prevail against either bond or H. 1750. 2 Ves. 170. 178, 170. 
simple contract cftditors for valuable f ide l 7 ordi v. Chapman, 1 l\ YV. 
consideration; but the latter shall 6G3. Miles v. Williams, 1 P.1V.M. 
take place of both, aud that the 13. Part of a rcut may be granted, 
former shall be paid out of the 0 sur- 1 bat not a new rent reserved pr granted 
plus, if any, in die hands bf the duke's out of the old one. Advowsons are 
representatives, lied ford V. Gibson, rents widiin the statute cf frauds, 
M. 1744. 9 Mod. 412. 2 Atk. 132.; batan annuity in fee is not apersoqjl 
S. C. nomine Stiles v. Attorney- inheritance. An ai^^ Jhr foe ^P 
Cicncnd. • v • hot' assets, ddihec does it go to eg- 

10. lady C. H. gave the residue ecutor*. S. C. VUt Co. Jjt. 20 ;/, 
of her estate in trust to paythepro- 14. An annuity to a minister of 
iluce thereof to Lady Dudley for life: Baptists established as a good cha- 
for her.separate use, end. after her rity, like that to Quakers,, and to go 
death to her cUIcbmaod appointed I to the successor for the time being. 

• JJ. executor. • l*dy Dudley wanting Akornty-Gthtral v. Cock, T. 1.7$ I • 

:* money .took '.bp:' ^litV 'o#- B., «nd 1 2 Vesf* 271* ' Fide Ashhuraham v. 
granted him aa annuity of JC&) JSrkalk , " 


tr 
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15. Annuity 10 a guardian or 
trustee, soi'ii alter coming of age, 
yet asiile upon general principle* of 
public utility, and also upon par¬ 
ticular circumstance* of imposition, 
but notao if drnie with open eye*, 
and, a* a remuneration, after the 
ward it put into possession and at 
libertv, sui jnri*, Hylton v. Hylton, 
T.17M. 2Vc».548. •• 

lti. Bill tiled by a tutor'for an 
annuity of .fGOO fur his "own life 
against the executor* of the |Aipil 9 . 
supported by letter* referring ti ah 
annuity, (but without any specific 
length of time nauicd>) dismissed 
without cost*. Jameson v. Skip- 
Kilt, H.. 1779. 1 Bro. Ch. Ca. .-14. 
Affirmed in Dom. Proc. 14 Mar. 
1780. 

17- N. T. devised an annuity of 
JEM*) to hia wife for life, then to 
accumulate to m&lie a portion for his 
tint alauglilcr who should marry; 
then in order to mite portions for 
other daughters, thqn to remain to 
bis eldest son, and on hi* decease to 
the heirs male of hit body; and in 
cose of his having no issue, remainder 
to his (testator's) uext eldest son, ami 
his heirs male. The daughter* mar¬ 
ried in the life of the wife;- the 
eldest and two other sons of testator 
died, leaving a wife, without issue. 
This is not personul estate veiling 
absolutely in the eldest son, (on the 
principle that it would be an estate 
Sail in land), neither does it vest as 
on executory devise in the fourth son 
of testator who survived; but it is 
sin annuity, and being exhausted by 
the event*, there being nobody to 
l^vcit as such; sinks into the rwi- 
1 «iuary estate of At testatorl . Turner 
v. Turner, M. IT&Sj.’-J Bro* Cli.C*. 

316. Arab.778. ... \< * \ <1 . 

lb. The court Aidk'il.etiough to 
refii.se on uncomcientioiu grantee fheir 
assistance in a bargain lor a re-pur- 
chasc. Vaughan v. Thomas, 1783. 
J-Bro^CJh. La. 6 .jG. . 

1An annuity id £4000, charged 
upon Ac post-office (until a .sun of 


.£100(000* should be paid in order to* 
be laid out in land) continues to be 
a mere personal annuity, and as such 
to pass by grout or transfer. Hbl* 
lierne^s v. Carmarthen, E. 1784. 

1 Bro. Ch. Ca. 377- 

CO. Amiuily for the joint live* of 
plfcintifi' and his uncle, for a sum of 
money to be paid on the dcalh of 
the uncle eciihout iuue, and llie an¬ 
nuity paid during t bt uncle's life. 
Bill to set it aside dismissed. Urn- • 
ley v. Acton, U. 1786. G Bro. Ch. 
Ca. 19. 

GI. Grant of an annuity for four 
years' purchase on a life of thirty, 
was set aside at the roll*, for inade¬ 
quacy of price, ut semb/e; but, on 
appeal, Cord Tharles? thought mere 
inadequacy was scarcely a sufficient 
ground, tliough there Ls a difference 
between that and evidence arising 
from inadequacy. Where there is 
sudi ail inadequacy as to shew that 
Ae person did not understand the 
bargain ho made, or Aat knowing it, 
hf: wa.% by ujtprcssion, obliged to 
make it, it will discover such a com¬ 
mand over Ac grantor as may amount 
to a fraud: if the "transaction he 
.'Uih as marks over-reaching on one 
nidc and imbecility on the other, it 
pul* the parties io such a situation 
as to shew that it could uot have 
4akcn place without Ae superior 
powers ol Ae one over the'oilier. 
Here is no evidence of distress, 
nothing but inadequacy; and, if Aat 
could be made a rule, At least cir¬ 
cumstance vaiying • the next case 
which occurred might make Ae dif¬ 
ference. Lord T. said* further, if he 
should declare, Aat having given but 
t*o-tifths of tbe. value for the annuity 
in this case, secured as h; was by au 
insorauce, was taking advantage of 
digress; Aat would be a proper pre¬ 
dict 16 Ae affirmance -of Ae decree, 
but it .would .- decrease the future 
price of ammitie*. He could not say, 
Aat being; *t;all Aider Ae greatest 
price that could b* obtained, would 
UasuBicittttrmopfo^ 
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transaction.. Decree affirmed; but dends of stock for maintenance 
it does not absolutely appeal* upon ami support of tlie wife, with a 
what ground the annuity was set covenant of indemnity to her .bus- 
aside- Hepthcote v. Paigmnt ,. 15. • baud. A grant by ber of an annuity 
1787. 2 Bro. Cb. CJa. I67-. Iu out of the dividends was held void. 
MacGhee v. Morgan, 2 Scb;fc Lef. Ifi/de v. Price, T. \797. 3 Vcs. 437- 
393, (h). Lord Kedesduk said, lliut f ide Corbett r. Pueluit*, . 1 1\ 
this cane was disapproved of, and not Kep 3. Hatchett v. Baddeley, 2 
considered as an authority, and tliat Blackut. 1079-• Lean V- Schutx, 2 
Lord I'hurlorc himself lrad expressed Blackut. 1193. 11)lockst. Coy. 443. - 
great doubts upon the soundness of El vide notes to ,12 th edit ' Cau- 
. the decision, and upon die re-hearing del v. bltaw, 4 T. Kep. • 36 * 1 . 
of Alac G/ieex.M organ, Lord Pedes- Reafl v. Jew a on, 11. 13 Geo. 111. 
date observed, that upon case of I Gilchrist r. Brown, 4 T. Kep. 7(56, 
Heaihcote c.l’jugnou, if it were law, I and EUah r. i<cig1i, 3 T., Kep. 
no auuuily could be .safely bought, 779. Huhnc r. Teuaut, 1 Bro. Ch. 
that it was impossible to read that Ca. 1G. 

case aud not perceive -that Lord 25. Where an annuity bond is lost, 
Thwlow'% mind was in sucb a state the annuitant shall claim the arrean, 
as to make him feel incapable of which^is die real debt duo to him in 
decidiug the caso, and anxious to equity. Toulmin v. Price, H. 1800. 
avoid sanctiouiug die decree of die 3 Ves. 23G. ■ # f 

Master of the Rolls* . Lord Man- I 20. No execution can issue for 
Jim also, in Urure v. lingers, 2 Sch. the-penalty of an annuity bond, but 
& Lef. 395, (u)* said, that Lord only lotia (/unties for the accruing 
Thai low felt great difficulty iu af- payments. . Toitfmin v. Price, sap. 
firming the decree in lleutkcote v. But if diose payments- exceed the - 
Paiguon, and when be did so, be penalty they cannot bo recovered, 
prefaced it by a declaration that the Mackworth v. Thomas , 15. 1800. 
defendants having given but two* I 5 Vcs. 329- * 
lifdis of the value of die annuity I - 27- An attorney granted an an- 
secured by the insurance, was taking ] noity to his client, aged above ? 0 , 
advantage.of die plaintiffs, distress. I and. very infirm, for her. own life, at 

22 . Grant of annuities at six yearn I eight years purchase, upon the se- 
purchase,. where dm grantee was I curity of his. own bond: it appeared 
accountable to the grantor for the} die could have made a more advau- 
price obtained fo^ an estate of which tagoous purchase even at a public 
he was trustee to sell for payments office. The old lady died three days * 
of debts, set aside. . Fox v.Afnrk- after the first quarter. Upon a bill 
ref A, Pitt v. Mackrrih , M. \]W. by her administrator this annuity was 
2 Bro. Ch. Gt. 400. * - : 'v. .. {'set-aside, not upoii die ground of 

23- Mesa, inadequacy of - value I* inadequacy of consideration, but. be- 
giveu is not aauffioiaitgrqtiiid.to jet j qMne tbe attorney might havs lal^u 
aside .an annuity* |n in*huringOito~ttaT-W .care of his ;c.ItontS> tnteriSfe* 

value of an prise j 'I’M efcnrt ontottd:ri» atutrnev to 

is die oulycritomp.- Speed v.* PM- j refimd the ’purchase-money with in 
lips, T-1796. 3 AesUy 132* ^ B*r- I tereat, but would not order him to 
nard s. Fliuy S 7S +,replace the stock which was sold out 

Vide Heathcoietu-Paignotf ,M Brd; to complete the purchase. Gibson 
Ch.Ca. J76* <Ur^ : K\8ffMk^1 r. Jeyes.T. 1801. G Ves.266. 

S Bro. Cb; Ce. 179f (®)f * •yjpt* • A * 28. An annuity cannot be set aside 

24. A trust-iwjA*d^.^*s4pere* [for mere- inadequacy of price; for 
. pm to pergiit A7,.to rectif* the divh 1 thercan only be applied as evidence 
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of fraud. The notion of a market 
price ascertained in the usual way 
tipou tlie principle of calculation at 
an insurance office, is not a just cri¬ 
terion of the value of an annuity. 
Tlierefore where a bill was preferred 
to aet aside an annuity, and the cir¬ 
cumstance* did not amount to fraud, 
it was dLimused with costs. Low 
v. Bwchard, 11. 1803. 8 Yes. 183. 
Vide Gwynue v. Heaton, I Uro. Ch. 
Ca. 1. 1 leatbcole v. Paigu'on, ^ Dro. 
Cli.Ca. 107. Griffith r. Spratlcy, 2 
Kro. Ch. Ca. 179, Oi). White r. 
Damon, 7 Vcs. 30. Coles r. Truco- 
iltick, 9 Van. 234. In Bromley r. 
Holluivl, 6* Yes. 010. 7 Yen. 3, it 
has been determined that tin annuity 
ran be sc/ aside in equity upon Unit/ 
objections, but (hat rchen so *f t nude 
the purchase-money may be recovered 
<il lav. 

29. Payment of the consideration 
money for an annuity by on agent is 
a good payment by the principal. 
VhiWp* v. Crawfurd, M. 180/1. .0 
Yrs. 221. / ide Coarc v. Giblelt, 
4 East. 5$, where it was so belli not 
upon the annuity act, but upon tlu? 
general principle of law. 

SO. Soon after the marriage of 
whh tlie defeudant it was discovered 
that he had a former wile alive, and 
to make her some com pulsation, he 
gave her a bond to pay her £40 per 
nnmm for.life, and £500 in ease sho 
fiiould survive hint. The annuity 
being three years jn or rear, he as¬ 
signed to her some leasehold pre¬ 
mises in consideration of £330, of 
which the orraar of £120 was part. 
A. became a bankrupt, having re-. 
ml p. ivcd £40 • of defendant's money, 
which he bad laid out hi stock, and 
afterwards expended qn the premises. 
i\r M. It. There is no pavtkip*. 
tiou of tlio crime here as in the case 
of a single wumun, but still this 
• boud must be considered voluntary 
as against creditors; for though there 
was a moral obligation upon-the man 
to compensate this injury, and though 
he acted upou that, it does not follow 


that the bond was given from tods 
motives as the law can call a valuable 
consideration, for all settlements after 
marriage are voluntary against credi¬ 
tors. Ilcre, however, is a transac¬ 
tion upon arrears, hi Sti/es v. AU 
tor ney-G extraI, (2 Atk. 152), tlie 
Duke of Wharton gave Dr. Young 
j a bond Cor the arrears, and that was 
I supported against creditors. By tlie 
suhsoqubnt arrangement in tiiis case, 
die arrears were so satisfied, for 
which the defendant might otherwise 
have sued as a debt, and being a 
debt it may bo dealt with os such. 
A bond giveu for tlie arrears is a 
boud for a valuable consideration. 
So if tlie arrears are given up, and 
something is given in luti of them, us 
in tliis cosc when; they were part of 
tin* consideration for the assignment 
of the lease, which is so far valuable, 
and (lie rest is adiniued. liill din- 
missul. Gilhain v. LorAr, T. 1804. 
9 Vcs. 6 12 . 

.it. In I79fi E. aud y. partner* 
in tank', in order to raise £'1400, 
ngreed, in consideration of that sum, 
to grant an annuity to W. of £155, 
(i*ing nine years purchase) for die 
lives of the grantors and four other 
j persons; accordingly a bond was 
j prepared, purporting that A. B. C. 
1 ). E. and Y. were jointly and seve¬ 
rally bound to W. m £2,BOO, with 
condition reciting the agreement to 
grant Ac annuity vu. consideration of 
£1400, wliicli sum W. had that duy 
|mid to die grantors to be void if any 
of them, See. sliould jwy die annuity 
during the life of die survivor, &c. 
A meoioraudum foe rdfiemption was 
indorsed on tlie bond. The bond 
and. warrant of attorney were exe¬ 
cuted, and the receipt was signed by 
C. fi.. uml- V* ia Landon: where¬ 
upon W. went with tbcj® to his 
banker* and paid £1400 into the 
Iwuids of-F. who paid die mpoey bito 
the Bank imth* joiut.narots of bith- 
self and L, tfi* Mbtitor for W. taking 
an accountable receipt os A. and B. 
bad not; than executed, and D. was 
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prevented from, attending, on which I and finally, if there ought to be a re- 
account G. wan substituted a* a demptiou by force of the contract* 
surety, who executed a separate bond As to the jurisdiction upon the vnii- 
the uext day, taking an indemnity dity of instruments fmm defects in 
from C. and others of the obligors. I the memorial}* it is inhereut in this- 
On the same dfcy tlie bond and war- court to order them to he delivered 
rant of attorney were executed by A. up though the courts • of Jaw for 
and B. at Leicester, for which pur- I some time, 'mis-rctd the act, and in 
pose I', went down, and on his re- I their zeal to destroy annuities they 
turn he received the money from L supposed they had that power.' A* 
at the Bank. A bill was filed by to the unconscionable nature of the 
C. praying that the securities might bargain, if the terms are so extremely 
be declared void under the act of inadequate as to satisfy the conscience 
17 Geo. III. c. —(i, also an account of the court by the ainpunt of the 
of the principal And interest and past ] inadequacy, that there must have 
payments under the annuity, and that been imposition, or that presume 
the balance may be poid out of the upon distal* which amount to op- 
personal oitite of E. and by defendant pretsion, this court will order dm 
l 7 . und in ca^e the court should hold uutrumeuts to be delivered up* 
that the securities ought not to he though the courts of law migjit hold 
declared void then, for a redemption, that judgment not withiu the sphere 
and that the plaintiff may be iitdcm- of tliur powers. Lord Cliaucellor 
nitied, and the other securities con- expressed his surprise at the evidence 
tribute, 8tc. 'Die memorial rtated in this case attempting to prove that 
that the bond was not yet executed an annuity for six lives was worth 
by D.; tliat the consideration was but little more«ban on annuity for 
41400 that day paid to A. B. G.1X one life. No reason was assigned 

E. and F.; that the sum was paid to fov such a calculation, in Tkefht r- 

F. for the use of himself, A. B. C. I ion s case, Tkelluuon v. Woodford* 
0- and E. by W.; that these six 4 Ves. W, the accumulation of 
persons merely became bound, not nine fives was considered an evil not 
that they were jointly and severally to be tolerated by courts of justice, 
bound except that it is so recited in His lordship said lie could not ascer- 
stating G.’s bond, and did not notice tain what was the real value: is 
that the heirs were bound, but the rested therefore upon some enquiry, 
condition was for the obligor, his lu Heaihcote v. Paignon, 2 Bro. 
heirs, executors, ” &c. upon. these Ch. Ca. I(i7, the enquiry was as to 

E ts some additional objections die market price, which his lordship 
les those which were brought thought uot so good as an enquiry 
beforethe King’s Bench were brought I as to the value, for the market price 
forward. * L. by his deposition stated may be under the value, and it is 
that he .astSd whether they were all I the object of the court to determine 
principals to W- and be Was.answered ] upofc.tbe inadequacy of value.-*.- Ldtri, 
in the affirmative bj Per Lord ChdnceHor however, wished first to 
Cltsncdlor, U nnecessary to advert [ decidewhether the ^securities were 
td the various grounds on which (ids good at law, and secondly, upon the 
bill is filed, in order to abstain dm objections to the memorial. In 
* jurisdiction of the court.-Ait, Ajrto Brandy v. Holland, 7 Vet. 3, his 
the validity^ tbr bstrumCnts. ‘felly. lordship entered the deeds to. be 
Admitting^ their Nrilidity, think who-1 delivered up, considering that upon 
ther the court fcbouU-onMr thsntto objections to? the legal effect of die 
be delivered up ott thb ground that mstrameats be ou^ht to decide the 
.the contract -was unconscionable; quretipiv, though a court of equity 




ANNUITY I. 


94 

ought to lie very cautious not to some of them haring weired da- 
exercise that jurisdiction if the cisions at law denying their validity- 
point is reasonably doubtful. Lord beat course will .be tliat some of 
Chancellor then proceeded to ex- the acliooi that ore brought should 
amine the sereral objections taken to be tried, giving liberty to any of the 

• the memorial, and compared them parties to introduce objections to the 
'* with the annuity act, but his lordship memorial by, way of'plea, and all 

raid, another (Objection occurred to parties were to be at liberty to at- 
lihn, which was tlic difficulty to Coti- tend the . hearing of the cause. If 
, strue this case where the deed as so, the Will be no room to raise 
executed oil different days. .TIjc first the question, as to G. whether he is. 
clause of Hie act directs that a ra€mo- bound at any rate, and if lie is, 
rial shall be enrolled within 00 days whether equity will interfere to pre- 
of the execution, and shall contain vent his moling use of his bond of 
the. day the deed bears date. The indemnity. Neither of those aucs- 
questiou in law therefore is, what is lions will arise if any of the objec- 
11 the day of the date ?' 9 It ceitninly tions to the memorial are good. If 
means the day of the execution. It therefore, in any of the actions that 
may be otherwise where the ex pres- are brought, these objections can 
sion is u the day the deed 1 bears be introduced upon the record, they 
u dntc,” but whether the legislature shall go to trial, and all parties shall 
meant u the day of execution ,’ 9 muy be at liberty to atleud the trial, 
require tome argument, if the day Underhill i. Iloncood , M. 1804. 
the deed bcurs date means expressly 10 Vcs. 209, this decree was on it 
the day put upon the parchment, rehearing affirmed.' War* v. //or- 
that certainly may bh a day on which rcood, 1. 1807* 14 Ves 28. Vide 
no party executes, it may be a day Coare’ r. Giblett, 3 East. 461. 4 
on which some execute and some East. 85. Gibson r. Jeycs, 6 V^a. . 
do not, and then the question is, $73. See also Mortlocl u. Bullef** 
from what time are the 20 days to be 10 Vcs. 292. 
accounted. Suppose two bonds were 32. W. Lnt B. /COO on ffie bora 
executed on the 1st and 2d January, of B. and V. bearing interest at 5 
and the bond was the several bond of per cent, and at the same time pur- 
each, and no relief was to be bad in chased from B. .a rent charge, for 
equity, then a memorial iorotfed* on life* of £50 per annum for .f 300, 
22d Jauuary would be good as to with a covenant tjjat B. should be 

-the man who executed on the 2 d, at liberty to repurchase the rent- 
and bad os to him who executed on char, e ou three mouths 9 notice, and 
the 1 st; there w ould be a great xii>- payment of ^35t) and all arrears of 
guhrity ito v the law if those words intefest . V. and B. executed their 
u the day of the execution - and joiut ind several bond Uf W. in the 
“ the day the deed bears date” have pcnalsumof^OOcomlitionedforthe 

ri&t the..same meaning. Upod the . piymcnt of £350; and for the regu- 
rcsult of Hie whole, the. court mult hr payment of the rent-charge, 
decide whether Hie bond in qpestiod The assignment of. the rent-charge 
is .a Ugal instnmreuT; abef tins may was held to boa security for the|uan of 
be decided without seudm^ it to law; 4200 snd 'Jt.Vtfon the ground, that 
but bis lordship was fir iron* thinking defendant was at alf event* secured 
if all lbe objection* hsul bedti urigi- by the bond for Fewer % 

nally made it wouid have b»en pro-. H'Lu /(Wry, E. IcOj. ij {5cb. & Laf. 
per to <ie£yk upon them in the first J&|, , % * 
instance, and it was sui! has pioper, 

* •• M > - 
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Of Jnjndties created by Will, andmhat the Portia entitled can claim under 

the Words cf the Devise.’ • 

3.*3. An inanity of £90 was . de¬ 
vised out of a rectory where the 
glebe was only £40 per annum, and 
the tidies wens not diatraioable, yet J 
die whole rectory Was decreed ;Rablci 
to the annuity. Thorndike Col- 
lingtuH, H. 1667. 1 Cli. ft. 79- 

34. A. devised all his’lands for 
payment of his debts, and gave an 
annuity out of certain lands which 
the trustees, sold. Decreed, the an¬ 
nuity should be a charge on the 
lands unsold,'^thefe being sufficient 
to pay the debts, fjord Kinnoul ?. 

Earl of Bedford , M. J67G. 1 Cb. 

Ca. 295. 

35. A. .devised liis bod to his 
executors for payment of his debts, 
and then give bis wife «£50 per an- 
uuin, chaiged oo the lond. De¬ 
creed, the huids being devised to. die 
executors, the debts shall be paid 
before the annuity which was but 
a legacy. Foley's ca. H. 1679- 2 
Kq. Ab. 459, pi. 4. 

v 3(5. A. devised £5 per annum to 
his eldest son for forty years, if lie 
should live so long, and gave his 
real estate to his second .sou, whom 
lie made executor and residuary lega¬ 
tee, with remainders oyer/ Tbc ex¬ 


ecutor paid the ^miui^tw^ty^eard, 


not. expressly 


and died.- Decreed, 
be liable, though 
charged,. the devisee being i 
and the heirliaving no other provi- | 
•ion. ElliOt r } Ifaricofk K Ti\Qfc>\ 


1. > 


2 Vero. 143,.. - ... ... 

. 37. A. and p. qf 

rem-diSr^es of^O 
both utuipp out pf 
both were m arrsiTj 
vered in 



possession 
account, 
profits 

arrears, . r 

Eure, 11.1697 V 1 Ab. U^pL 15 


’ 38. B. S. ib Jt66r made his wiU, 
and among other legacies devised an 
annuity of £QO to. C.,. pqyable quar¬ 
terly, and fpves other legacies, and 
tbtti haslhis clause: 411 the rat of 
my real and personal estate not de- 
fore bequeathed, my debts being paid, 
f give, to my brother J. S.; and 
makes him sole executor; and he 
Lpaicl the, annuity several years, and 
made'his Will, and charged all his 
real and personal estate with this 
annuity, and devised all his real and 
'personal estate in England to his 
two daughters the defendants, and 
all in Burbaducs to his two daugh¬ 
ters there, who. were not parties to 
lilts suit. The defendant paid die 
annuity several years, aud then stopt, 
pretending that die worth in the will 
of B. S. did nob charge his real es¬ 
tate with the annuity; pr if they did, 
yet the personal estate.ought to be 
lirst exhausted, which it did not ap¬ 
pear to be: opd the real and per¬ 
sonal estate in fiarbadots being 
equally liable Jw die will of J. S., 
the daughters there ought to have 
been parlies, .for; they might have 
mado satisfaction, or they ought to 
be bsforp the court, that diey might 
be decreed to pay their proportion. 
Per cur .—That is not. practicable 
in this case, and ought not to be 
required:, the lamb were charged by 
the wiU of B. : S., and if any satis* 
faction has been made by the .dflugb-; 

. JK). J. dcvweir^KXJpCT ann. to his 

son A. tnd hi. wife, for their respec- 

l live £60 whereof to bo piid 

to the wife for the rapport of henelf 

tnd-d.ughtor, the remaining £40 to 

die .on j die ran die.; hi. wife shall 

" TP the whole £100 per nmtttm. 

9-v.Srotf.il. 17?) 1.3 P.W.iGt: 

* 9 
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40. An annuity of i*40 devised which they disputed, because, though 

to a wifi*. u no salufaclion of a bond delivered by the obligor to k third 
for X1000 settled on her previous to peison, for a creditor, when he 
her marriage. Jobeon v. Felly, T. should agree; it was not accepted 
I7-H. 9 Mod. 4:37. till after the death of the obligor. 

41. Ail annuitant for life shall not This bond u as recovered upon at 

abnte in proportion with pecuniary law. The annuitant is calidedagainst 
legatees on u deficiency of assets, the executors to the annuity d*scn- 
Majtin v. 11 oyer, 11. 1745. Kidgw.^ ^cumbered, but not to the arrears 
Ca.'tinip. Iisirdw. 206. incurred in die life of die obligor* 

4’3. A legary given in considers- and as against the tenant of the cx- 
tiou of paying nn annuity. * Legatee late to the arrears since the death 
dies in thclifc-timc of testator. The of the obligor, but the future pay- 
legacy shall fall into the reiithimn, ments must be left to agreement, 
Lut the annuity shall be a subsisting ,as the beir at bw of the devisor 
charge thereon. (Jkc v. Heath, M. of the annuity not being a party, 
174H. I Vea. 141. execution of the trusts of the mil 

43. Testatrix gave £500 stock, could not be decreed/ Graham v. 

long annuities, to A.; the same to Graham § H. 1791. 1 Vcs. jun. 371. 
13.; X200 long annuities to li; the 46. An annuitant fulls under the 
intercut thereof ta accumulate; an general character of a legatee unless 
inquiry admitted into the state of distinguished by the testator, and 
her property, to shew *hc meant is entitled therefore under a rcai- 
such sums of moucy, nut annuities duary bequent in favour of legatees, 
of tins amount. Vomer enu v. Voynlz, Sibley v. Perry , T. 1803. 7 Vcs. 
T. 1785. 1 Bro. Cb Ca. 47*3. 329. Vide Nannoci r. Horton, 

44. Testator nude his vtillf and ibid. 3f)l. 

gave to his daughter of 100 a year 47. Bequest of nn annuity to A. 
long annuities; he then gave to the. with a condition that it should fall 
plaintiff £.\0 long annuities, and into the residue, iu case A. should 
to J. B. £M long annuities. These sign any uulniment agreeing to sell, 
legacies sliull be 4*50 a jeor annuities, assign, charge or dispose of, or im- 
Stajfbrtl v. Horton 9 T. 17H5. 1 Bro. power any person to receive, &c. the 
Ch. Cu. 4B2. said annuity. Held, that this condition 

45. A devisee for life of a rent- w*s broken b* A.'* taking the lieno- 
cliarge assigned it to his creditors, fit of an insolvent act, for then he 
llie tenant for life of the estate, signed the petition and schedule, 
with intent to redeem it for the an- and voluntarily made over the an¬ 
nuitant, gave bonds to the creditors, nuity; bat hud be been made a bank- 
on condition of giving up their secti- rupfe| which is a compulsory act of 
rities to bo cancelled, 'fhe obligor's die law it would have been otherwise., 
executors paid all the bonds but one, Shet f. Hole, E. 1807. 73 Vei. 404* 

• — 
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In wha^ Cam on Jamity given by Will shall be mured, ta the Devisee. 

• 

48. 0ne by will given an annuity the court will order part of the per- 
nut oMim personal estate; if the sooal estate to be ! sot aside, to secoffe 
axeentow has misbehaved himself, this annuity. Batten v. Karnley, 
bj ihraaWfrg to defeat the annuity, T. 1723.2 P. W. lfiS. 
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49 . A min makes a.deed-poll for 
payment of an annuity, and after by 
will subjects his estate to the pay¬ 
ment of it, ho shall have further 
security, aud not rest on the deed- 
poll. Grenon v. Ramson, T. 1736* 
Scl. Ca. in Ch. 57- 

50. Where one by will charged 
the residue of' his penonal estate 
with .£40 per aim. to bis wife, to be 
paid quarterly, the executor was 
ordered to bring before the. Master 
sufficient in boiidf and securities to 
be act apart to answer this annuity. 
Slanting v. Style, M. 17.54. 3 P. 
W. 33o. Fide Batten vl Eamley, 
3 P. W. 103. Hex *. Raynea, 3 
P. W. 337 f (n.) and Salk. 209, and 
1 Vcnt.335. S. C. where it is said 
the ordinary cannot refuse probate 
to an executor, because incapax . 

51. An administrator de bouts non 
verbally promising to pay an annuity 
given by the testators will, does. 


under certain circumstances, make 
himself personally liable to such 
payment. Lady Herbert v. E. of 
Ponds, E. 1766. 6 Bro. P f C. 102. 
Vide Oldham v. Litchfield, 2 Proem. 
284. S. P. where a devisee of land, 
was charged upon his verbal promise, 
and Dalton v. Poole, 1 Vent 318. 
S.P. 

52. Testator having .by his will 
devised all bis lands to A. subject 
to on annuity for his wife, and after¬ 
ward/, by a codicil devised part of 
those lauds to B. and C. con tinning 
all his devises and bequests in 
favour of his wife. M*he lords licld 
that she ou^ht not U> lie restrained 
from resorting to this part of the 
lands for her annuity, and reversed 11 
decree fox an injunction made by 
the court. of exchequer. Penes v. 
Neireuham, E. 1788. 2 Ridgw. P. 
C. 11. Vera, and Scriv. 482. 
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Of Exchequer Junuilies, 


53. TTicro is a difference between 
mortgages of Exchequer annuities 
und common .stock, which is of 
imaginary value only, but annuities 
are a certain security, and carrv 
a constant interest; there is no n*? 
cessity however upon a forfeited 
mortgage of Exchequer annuities 
previously to foreclose the equity 
of redemption, as*in die case of 
land; for white. Exchequer annui¬ 
ties were assigned by way of mort¬ 
gage to Secure £5000 aud interest, 
the money not being paid, die mort¬ 
gagee sold the annuities ou the 
Exchange at the market - price, 
which, by the lords, may held a good 
sale; and Lord Jlarcourf s decree 
in this case to* the .contrary . was 
reversed upon the., present. appeal. 
'Pooler v. IMson, !;. 1714. 1 Bro. 
P. C. 494. 1 P, Xft 261^-Mr, 
VOL. I. 


P. Williams, in his report of tills 
case (nomine Tucker v. Wilson) 
makes IFi/son die administrator of 
Thynnc, whereas Wilson was tlio 
leader of the money, and 'Looker 
the administrator of Thyune the 
borrower. He also says, " the 
“ lender dying suddenly, die defeu- 
“ dant his administrator sold the 
41 annuities at the Exchange by a 
“ sworn broker;* but this is clearly . 
a mistake; for Wilson the lender/ 

r »rs to be the party proMduitogk 
appeal. Mr. Rc (ViRiamifiniso 
is misu ken in his chronology, * for 
Lord UarcouW s. decision was in T. 
1718.—In Manning, o-'Scott, 14" 
Nov.. 1714, annuities mortgaged 
were held, irredeemable after for¬ 
feiture, unleu there be an (express’ 
agreement digt the mortgagee may sell 
after forfeiture^ In Lockwood aud 
H ‘ 
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Ewer, t^rd I/ardmeke refused to among others with notice: B. after- 
decree a redemption (after forfeiture) wards sold pvt of the lauds so cbsrg- 
of East India stock mortgaged, in ed, and prevailed on A. and her hue* 
favour of thc^ executor of the mart- band to join me fine to die purchaser, 
gagor, the stock liaving materially Though die rent-charge was thereby 
risen, and a lapse of 21 yean taken extinguished, jet, as B. paid no coo- 
place. sidcration to A., she was relieved. 

54. A. had a rent-charge issuing -- v. Ilavka, H. 1676. 1 Cb. 

out of lands which B. purchased Ca. G7J. 


. • ANNUITY V. 

Of the Apportionment , Continuance, and Determination of an Amuity- 


55. Where an annuity or rent- Ex parte Belton , T< 1744. 1 Atk. 
chum is payable at Lady-day and 251. S. P. 

Michaelmas, and the annuitant dies 58. D. by will gave to S. an ao- 
after suu-set on Micbaclmas-dey, his nuity of £oO to be paid by his exe- 
cxecutors shall have half 4 year's cutor during the life of the executor, 
urrear. Strut, if he bad died on S. died in the executor's life-time. 
M ichael mas-day before sun-set Be/- Per cur . The annuity is not deler- 
lash y. Cole , I P. W. 179, (a), mined, but shall go to the executors 
cited in Lord Rockingham v. Dr. of S. during the life of D.'s executor. 
Penrice, 1 P. W. 177. His Savery v. Dyer, H. 1752. Amb. 
note of a case in qjectment, tried at 139.* 

Durham, Jflth April, . 13 W. III. 59- An annuity by will to a wife 
was communicated to the reporter by unprovided for, upon deficiency of 
Mr; Justice Tracey, Who told him assets, not abated ui proportion with 
lie had advised with Lord Ch. J. other legatees upon the intent of tea- 
IJalc at bis chambers, and that upon tator. Loan v. Levin, T. 1752. 
& view of the several authorities re- 2 Ves. 415. Vide Brown v. Allen, 
lating to this point bis lordship was 1 Yeru. 21. 
of the same opinion. (jO. A bond given to A. in trust 

56. One devises a house to his' Jo secure the payment of an annuity 

cousin, with an anuuity of £ 1200, of -€40 during the joint lives of Sir 
and that she shall maintain her ton Edward Smith, • and petitioner, the 
there: the son goes from her: she bankrupt’s wife; he delivers up the 
aboil have her annuity the same as if bond on his last examination; she 
be had died. Blackbourn v. Edg - applies to the dburt, aud prays the 
ley, H. 1719, I P. W. 604. assignee may deliver the bond to her 

57. C. in 1790, gave .£300 for an trustee; and that tbewrears of die 
' annuity of«£30 per ann. for her life, annuity, and all future payments, 

payable out of a person's estate, who may be made to her*. Lard Cban- 
becomcs a bankrupt in 1738. Tim cellar'ordered . it accordingly. Ex 
commissioners to settle the value of parte Coyregamf, 1753- 1 Atk. 
her life, and C. directed to be ad- 192 . 1-ortf Chancellor denied the 
milted a creditor for such valuation, obiter opinion of Lord C.J. Parker, 
and the arrears of her annuity, and in Miles and Williams, 1 P. W. 
not for die whole £300 . Ex parte 2 55, to be.law.' • 

Lt Compte, T. 1738.. i Atk. 951. Cl.. One devised a personal an- 
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nutty dt noto to hk wife for life, re- the condition, having received tha 
mtinder to A. bis. eldest ton, end bis annuity niueyean, and beiug only in 
heirs' male, remainder to his neat deacon's orders, and that therefore 
eldest son, and his hein male: he the annuity was determinable by the 
left several sons, A. the eldest son father of:Jus representatives. Kit* 
died without issue j and held the an- cud bright*.Kircudbright, &L 180,1. 
unity was determined. Turner v. 8 Vos. 53. 

Turner, M. 1783. Axnh. 778.- Fide • 14. An anmiitj given , to a feme 
Weeks v. Peach, 2 Lutw. 1218. ’ covert, fur her so/e and separate tne, 
62. Annuity by will charged upon is not apporlionnblo for the pencil 
real estate for A. for life/payable to between the day of her death and 
him only, upon his own receipt, and the gile day preceding. Anderson 
no other, and to cease immediately ▼. Dryer, H. 1804. I Sch. &. Lrf. 
on alienation; ceases by the bank- 301. t 

ruptcy, and bargain sale of the estate 63. An annuity by will was cliarg- 
of A. Dommett v.- Bedford, T. ed on the real estate in aid of the 
1796. 3 Ves. 149. personalty, and ordered to be paid 

* 63. A bond was given by a father out of a fund in court half-yearly, at 
to secure ah annuity to his son until Midsummer and Christmas. The 
he should be in po ssessi on of a living anuuitAit having died botween Lady- 
of a certain value, and an agreement day and Midsummer, the court or- 
of equal date was executed, reciting tiered payment to her representatives 
the bond and declaration, that the of the quarter to Lady-day. Webb 
son should forthwith enter into holy w. Shafiesbmy, T. 1805. li Ves. 
orders and accept such living. Lord 361. Fide Hasldeigh v. Master, 3 
Chancellor expressed a strong opi- Bro. Ch. Co. 9% 
iiion that upon the grounds of public 66. *An interest by will in, the na- 
jtolicy the transaction was illegal by tore of an annuity, shall not be ajp- 
tlie effect of the agreement; but this portioned in favour of the executor 
case was decided qpoti the ground of tlie tenant for life. Franks v. 
that the son had not complied with Hoik, T. 1606. 12 Vet. 484* . 

_ • • 

ANNUITY VI. 

Flow far Equity mil omit in the Recovery of an Annuity when there it 

• no Remedy at Law. - 

* S’*. • # • . . 

• * • > 

67. Where a man grata a rent* 69. Wliere the deedr by which a 
charge Ofl all his fetid*, and lhon *lIn rent-charge was granted ware lost, 
them in parcel equity wilt restrain and die reut had been 'paid twelve 
the grantde *rom levying.' the- whole yean, equity decreed the tfrrava'and 
on one purchaser. Ana*. Cary, 3. fiitura payments to be secured.. Cof* 
68; Eton college was endued to let v. Jaapiu, H. 1669* ■.! Ch. Ca. 
&U. per’anK.i uader'u rtyd grant, 1£0. sSly-tfv., • 

u*!\iing out of tejfakr' lands, but the • 70. Defend»ot, to'plain- 

college did not know the- partkqlnr tiff.from distraining for his rent* 
lands. Decreed, th» eacutori of charge, ctnverted."the-land into til- 
the ttrre-tenant should be anawtabl* lage. .Lord Chancellor directed an. 
M tlie arrears. Eton CdUego v. issue to tiy lf fraud i oud declared, if 
Beaucham, H. l669i I Ch.^Ca. fraud-waa fotfod, ha would relieve. 
121. -Detiy v. Doty, M. 1650. 1 Ch. 
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Ca. 144. Burtbe court will rarely payment of the purchase-money aid 
relieve or change the nature of the all arrears. A. suffer* the annuity to 
rent, where there is 0 remedy at law. run greatly in arrear, and the estate 
Palmer v. WhettenhaU, M. 1670. tunis out to be subject to prior in- 
1 CIl Ca. 183. CMiabraoces. exccodinz its annual in- 


71. If an annuity is granted by one 
to Ids house-keeper, with a bond for 
payment of it, and the bond is lost, 
equity will decree payment of the an¬ 
nuity, for service is a consideration, 
and no turps contractus is proved, 
therefore cannot be presu m ed. ImH- 
bone v. Weedon, H. 1700. 1 Eq. 
Ab. 34, pi. 7- 

73. It seems that arrears of an an¬ 
nuity or jointure, which accrued duo 
during the time of a public rebellion, 
cannot be recovered under a bill in 

S uity. Kirby v. Ormsby, T. 1701. 

Liles’ P. C. 184. Note, Ibe de¬ 
cree in tli» cause does not appear. 

73. An annuity not set aside for 
being bought somewhat too cheap, 
there being no imposition. Floyer 
T. Sherard, Bart . H. 1743. Amb. 
18. a 

74. An annuity granted out of 
government securities standing in 
trustees names; bill to be paid out 
of the dividends; decreed accord¬ 
ingly. S.C. 

*75. A. for .£2100, grants an an¬ 
nuity for his own life, of £300 a 
year to B., and charges it upon an 
estate represented to be of the dear 
yearly value of ,£1000, and 1). agrees 
that A. shall be at liberty to redeem 
the annuity at six months notice, on 


come. On a bill filed against A. for 
a specific performance of his cove¬ 
nant to pay this annuity, the court 
decreed accordingly, and held, that 
B. was not obliged to resort to a re¬ 
medy at law, or to the insufficient 
security of die estate. Lord Car- 
fiery v. Weston, T. 1757. 5 Brth 
P. C. 340. At the same time was 
heard another appeal between Lord 
Carbery and a Mr. Wilton in a cause 
of the same kind, which was sup¬ 
ported and defended on the same 
grouods, and determined in the same 
manner. 

76. Courts of law have no autho¬ 
rity to order instruments void under 
the annuity act to be delivered up 
farther than the act expressly gives 
it Bromley v. Holland, T. 1803. 
7Ves. 18. 

77. Annuity void under the act: 
at law the balance of the considera¬ 
tion may be recovered, deducting the 
payments under the annuity. S. C. 

73. Annuity vdid under the act: 
upon an account of die consideration 
and the payments under die annuity, 
if the balance is against the grantee^ 
it bos been decided in equity that it 
cannot be recovered. S. C. Set 
more of this case,* post, s. is. 
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Where, and from what Time an Annuity shall carry Interest^ a); and 
where Taxes or other Deductions shall be aAoscd(b). 


W Mere, and from what Time an 
. Annuity shall carry Interest . . 

. 70., An annuity left to the wife by 
.tht'htubemrs carry interest 

from the very day on which it was 
payable, and not from die subsequent 
day of payment only after the arrears 


incurred. Litton v. Litton , T. 1719- 
1 P. W. 541. Fide B a t t en v. Earn- 
ley, 2 P. W.. 163. Lady Ferrers 
r. Earl Ferrers, Ca. temp. Talb. 2. 
Robinson c. Camming, 2 Atk. 4*11. 
Newman v. Aiding, 3 Atk. 379. 
Anon, e Ves. 661 . Note, To tbis 
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Me the re p o rter adds a quart, for U I allowed on die a min of an annuity 
.ateau the arrears should cany inte- from the filing of the bill only where 
M only from die fine day of pay- the annuitant had bceu negligent in 
jnent after the annuity became dne, recovering hi* arrears, and the fund 
.whether half-yearly or quarterly; bat was effective. AfoTgaa v. Morgan, 
the harthfaip of the principal'case, T. 1784. Dick- 043. 

•and the weight of L*rd Cowpe/n 88. Asou tenant hi tail in ranain- 
decree, by whom all the merits of der, joined hia father, tenant for life, 
this case were heard, seemed to mflu- in suffering a recovery, and the* they 
cnee the court in this matter.' % I mortgaged the land, whereupon the 
* 80. Interest was allowed on the I mortgagee eiecuted a bond contfi- 
.arrears of an annuity, from the con- I tiooed for performance of covenants 
finnation of the master’s report: viz. I hi a deed to secure an annuity to the 
98 years in favour of the annuitant’s son. Held, that as damages may be 
representative. • Draperi Company recovered at law for a breach, not 
v- Davits, T. 1741. 2 Atk. fill, exceeding the penalty, equity will 

81. Ihers is no certain nde for give interest upon the arrears of such 
.allowing interest on an anuuitj, but annuity. Gay v. Cor, T. 1784. 1 
it ia generally where it was the sup- Ridgy. P. C. 153. 

port of a wife or child. S. C. I 89* I- H. on his marriage settled 

82. Where an annuitant has en- I a jointure of £60 per atm. on his 

tered,' snd is in possession of die wife for life, if she should survive 
estate charged with it, the court will him. Afterwards on the marriage of 
not oblige I tim to fiuit the possession one of his daughters with 1. P. (the 
till the grantor allows him interest appellant’s father,) he settled the 
for the arrears of his annuity down lands charged therewith on the issue 
to the day. Robituon , Bart : v. Cam- male vf tint marriage, subject to his 
firing, M. 1742. 2 Atk. 411. wife's annuity. L P. died, and then 

S3. Bill for the arrears of an an- I L H., leaving his widow surviving, 
nuity of £30 secured by bond; and The appellant entered on the lends, 
.an account decreed since 1741, with but never paid the widow, who fan 
interest at four per cent. The an- supported by die respondent, to 
nuity hems; given for maintenance, whom, on her death, she bequeathed 
and a bond to secure it; plaintiff is I the anears of her annuity. Thu 
clearly entitled to interest Neuman court ordered the lands to be sold to 
w. Aiding, M. 1747- 3 Atk. 579- a raise the arrears of die annuity togc- 

a 84. lateral of ^arrears of annuity tker milk interest , even though tfiey 
discretionary, and only to be allowed' had been .conveyed to another clear 
under certain circumstances. 3/or- of all annuities. Poorer v. Jitunis, 
.ris v. Dillingham, H. 1750. 2 Ves. J2. 1790. 2 ftidgw. P. C. Ci6. 

170. Vide Litton v. Litton, 1*P. I 90. Interest of aireara -of en an- 
W. 541. + J nuity settled in bar qf dowexTSfiwed, 

85. Interest is sometimes allowed 1 some contract hang 'beceswry lor 
on arrears where frequent .demand j such interest; compassion, poverty, 
Las been made. -Stapleton v. Con - or that the feme borrowed money not 
K. 1740.1 W 447. • I efficient. TeVt. toH of fVbiter- 

Butin ihiaatM interest on lbe ton, K. 1-794.-1 Vi*, jun. 451.. 
jUTean m fefiued, ihobgh reterved ' 91. IWoift a distinction between 
by the decree. -, Bigtud t. B nreton, an annuity and alegafcy • for the for- 
T.*1755v Dick. 378.''Anon. 3 Vea. mer commence* from the death; and 
,C6l« cited iu S. C. » the fint paytent u due at the end of 

&J. lutereat at four per cent, was [ they ear;' but a legacy, generally, doe. 
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not begin'to day interest till the end 
of tbe year. Gibson r. Bott , T. 
1802. 7 Ves. Q6. 

92. Interest shall not be given 
ontbeirrear of an annuity bequeathed 
to a married woman for her tote and 
separate use, though the fund waa 

J ) reductive, and though there waa a 
arge residuum. dude non ▼. Dwyer, 
II. 1804. 1 Sch. Sc Lef. 301. fide 
Creuic v. Hunter, 2Vet*jun. 157. 
4 Bro. C|i. Ca. 316, and the* cases 
there cited. : 

93. TWaale of an annuity before 
the master takes effect from the con¬ 
firmation of the report: and in this 
case the sale being on the lltli of 
August, and the report confirmed in 
Michaelmas term, interest vtjis given 
upon the purchase-money from the 
first day on which the report could 
have been confirmed, vis. the first 
•cal before the term. Twigs v. 
Fifietd, E. 1807. 13 Ves. 517. *7* 
Jackson & Lever, 3 Bro. Cb. Ca. 
605. Bx parte MLor, 11 Ves. 559. 

(b) Where Taxes or other Deduc¬ 
tions shall be allotted. 

94. If one covenants to pay an 
apuuftj to J. S. the covenantor shall 
pot deduct for taxes; for the charge 
is on the person of the covenantor, 
and hot the land. Robinson v. Sle¬ 
ws* M. 1709. 2 Salk. GiO, 617- 
' 95. So if H. having a term for 
rears, devises an annuity to J, S. and 
nis heirs, there can be no deduction 
for tales | for the term of years is no 
otherwise chargeable with it than as 
it is par^fif the personal estate, for 

icf to issue out of the 


term, when, in point of- duration, 
it may continue much longer. 8# C. 

96* So if H. grants an annuity to 
J. S. and afterwards secures it out 
of a real estate, there shall be no 
deduction for taxes; for the subset 
auent security cannot lessen the e£- 
tect of his former grant, which in its 
creation waa tax free, Aa to the 
allowance of taxes for land, on 
which an annuity is charged, vide 
Wildcy v. Coopers’ Company, cor. 
Harcourt, C. 8. 1713, but more 
particularly Atwood r. Lauiprey, 
cor. JekyU, M. It M. 1719,> C. 

97. A. in satisfaction of a widow’s 
dower, mortgaged lands on condition 
to pay her «£20 per annum. This 
being an annual payment secured out 
of laud, shall be liable to the same 
taxes as the land, but the annuitant 
shall not refund in respect of tho 
payments die lias received, tax free 
dtxcood v. Lamprey, M. 1719. 
3 P. W. 128 (n). 

98. A devise to trustees of a ounj 
of money to be laid out in the pur¬ 
chase of an annuity clear t or A. Fer 
cur. —The proper mewing of tlio 
word clear is free from all taxes. 
Hod worth v. Crawley, T. 17.42. 
C Aik. 376. 

99. Where an annuity is given to 
a relation for life, and it hos_ been 
paid for any length of yearn without 
a deduction for the land-tax, it will 
be presumed to tiave been so paid by 
mutual consent, and the payer is not 
entitled to tie relieved, hicholls v. 
Lheton, M. 1747.3Atk.573. Fide 
Alton v. Oriel College, Case of 
Brazen-note College. • 
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Of the Manorial and fnrdlmentunder the Statute 17 Geo . UI. e. «6 r 

• _ • • 

• • % 

100. Tenant in fee, or in' tail m 101. Tbe «nngt 6f. attorney to 
•Wfy. >• within the exception in the confesa judgment wan euurvue 
annuity net, 17 Geo. Ufa. to tbe within the ammityMt of 17 Geo. UI. 
annuity being regirtered. Shrapnel therefore, if the memorial inroUed 
y 'Sy rno ’!: ■*■*"*'■■* v - hforton, M. doe. not recite it, the memorial and 
I7B7. g Bio. Cb. Co. 208. all guUcquent proceeding, ore, void. 
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thmdrn*' y. ftfcjf, H. 1791- warrant of attorney being- only gene- 

3 Bro. Cb. Cl. 690* Vide Hpdgas nil/ mentioned without the dates and 
r. Money, 4 T. Rep. 300.. Et muses of the parties. Dak* .of 
vide Sheraon v- Oxlado, where B. ft. Bolton ▼. WUUame, T..1793. 2 Vea. 
expressly treated tho warrant of at- jan, .138. 154. 4 Bro. Ch. Ca. 297. 
torney o» a security within the act, 108. All the instruments securing 

4 T. Rep. 824- . ... an annuity make but one assurance; 

102- The* court will not suffer aud if the memorial is defective as to 

the cause to ataud over to inrol a ouc, ibut vitiates the .whole. S. C. 
new memorial. S. C. . f'«rfr4 T. Rep. C. B. 12. - . 

103. ;But a memorial of a cOn- 109. Courts of common law. which 

tract to give* good aud sufficient* will,s on’their genera) jurisdiction, 
landed sccuritj for payment of an enter into the validity of die warrant 
annuity, as a consideration for the of attorney or judgment on motion, 
conveyance of a real estate need not in tho particular application under 
be inrol led. Jacktun v„ Lever , the annuity act, will only sot aside 
£. 1792. 3 Bro. Ch. Cn. 605. the judgment or execution or war*. 

104. Deed reciting an agreement rant, but cannot order the bond to 
for sale of a life interest in stock, a be delivered up. S. C. . Vide 4 T. 
memorial being registered under the Rep. B. R. 695, and the cases cited 
annuity act, aud there being a cove- u.fej. 

nant to pay any deficiency beyond 110. Tbt word 11 such* in the 
the produce to die extent of the tint section of the annuity act, means 
annual sura specified, and a propor- every deed, &c. by which an ain 
tiouablo share in case of death be- nuily is granted, and does uot refer 
tween the dap of payment, this is merely Co the instrument defectively* 
an annuity, not a sale. Hood r. stated in the memorial. S. C. 
Burton , M. 1792. 2 Vm.jun.29' Ill. An annuity secured by a 
4 Bro. Ch. Ca. 121. bond, and a term for years being 

103. Deeds to secure annuities void, in regard the memorial did not 
are within the annuity act as well as uotice the term, or the clause (or 
deeds grautiug them. S. C. . redemption, and had stated the An- 

106. Assignment of stock in trust ndcrariou which was paid by a do-' 
to pay two annuities of £M each, claratioo, to be paid in money. A 
to different persons for separate cou- general account was decreed of the 
sideratiooa of £400 each, tie memo- consideration money, with interest 
rial was of one aftnuhy of <£100, to aud costs, and of ail .the monies rc- 
the trustee in. Crust to pay £50, to ceived under the annuity, and that 
each cestui face trust for the sum of upon payment of the balance due, 
£tiOO, and.omitted a contingent in- tlie securities should be delivered up, 
tercst. ^ TJjp annuities are void, the and the estate re-couveyed to tho 
memorial not be»S sufficient within I grantor. liyae v. 8p0. 

the annuity act/ aa not contain rag a* 3 Vn. 60 L * 

true description of the annuities, nor . 112. So iu a like case of a void 
stating all the interests. S. C. Vide annuity, for the same ^perfections 
3 T. Rep. B. R. 298. I T. Rep. where the giantee'teu^a<r-pmd him- 
C. B.. 309. ’• Duke of Bolton v. self out of the rents/ the tame decree 
Williams,;3 Vre. J38. 1 was made. By* v. Potttr, IS. IBOO. 

, 107;. Annuities X to real 5 Ves.GOQ. /. • i. .7 .* * 

amount, the consideration, and mode • 113. So in another case, with the 
td pujrnMDt not being truly atated in nme imporfoctiptu, where phiiuiff, 
the neroorialj tod the bond and after haring failed iu two nj»pi*co« 
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tion* at law, had joined in an assign¬ 
ment of his annuity to the defendant. 
The court confined the account to 
the filing of the hill, and held die 
defendant entitled to the original 
consideration, though exceeding the 
sum paid on the assignment. Brom¬ 
ley ▼. Holland, T. 1800. 5 Ves. 
610. 617, 618. 

) 14. The refusal of a summary 
application, to set aside aa 
is no objection to. the earn 
being taken again upon aa attempt 
to enforce it. S. C. 

115.. When equity orders instru¬ 
ments \o be delivered up, to which 
there is a legal objection, the relief 
is always upon tenns. S. C. 

116. Ait annuity being vtid, the 
memorial not slating the clause of 
redemption, the grantor was uot al¬ 
lowed, either the costs of insurance, 
or of supporting the aunuity, for the 
insurance is part of the speoilatipn. 
fix parte Show, T. 1800. 5 Ves. 
620.—For the bulPof this trouble¬ 
some and uncertain class of' cases, 
see the Term Reports, li. R, lit. 
Annuity. 

117. An annuity secured by bond, 
a trust of rents and dividends, 

bung void for defects in the memo¬ 
rial, a general account was decreed 
of the purchase-money, from the 
actual payment, which was subse- r 
qtietit to the date of the deeds, and 
of the premiums of insurance, paid 
by the grantee, and of all sums re¬ 
ceived binder the annuity with interest 
respectively, and on payment of 
the bala p gf and costs, the deeds 
nr^SfB«d to be delivered up: 
{he bill offering to pay principal and 
interest, and other reasonable de¬ 
mands. A letter from the grantor 
written prior to the grant, in another 
negotiation, which did not take place, 
was admitted as evidence; but only 
that lie bad upon that occasion pro¬ 
posed the insurance) of his life, as a 
lonablo thing. Hoffman v. Cooke , 
HID0. 5 Ves. 623. 


s 


118. The annuity act with re¬ 
spect to annuities subsisting at that 
time, only restrains the action, till 
its pro vinous are complied with, not 
limiting the time, and docs not, as 
in the case of subsequent annuities, 
make the security void, lu the for¬ 
mer cose therefore, the bond being 
by accident lost, the annuitant was 
admitted for tlie arrears of the an¬ 
nuity, which' is tlio real debt in 
equity. Toidndu v Price, H. 1800. 
5 Ves. 055.— As to some msrs in 
which equity a#/ assist uhere an- 
unities are void by the act , Vide 
ante, sec. vi. 

11{J. Stock was vested in trus¬ 
tees to the uses of u settlement. Aft 
annuity was granted by llie husband 
out of the dividends to which lie was 
entitled for life, and the trustees 
gave the grantee a power of attorney 
to receive the dividends^ which they 
coveuaiitcd not to revoke but to ex¬ 
ecute any other, Ike. This annuity 
requires a memorial; not being an 
actual tmnsfiT within the 8Ut sec¬ 
tion of the annuity act. An.l a me¬ 
morial was registered accordingly, 
but it was objected that it did uot 
stall: tlie covenant by the invitees, 
or dial the consideration \\ as paid to 
the grantee by a draft drawn by a 
third person. The annuity for these 
causes was set aside but without costs. 


tlio grantor not taking tlie objection 
till &e consideration was repaid, and 
the chance turned against him. Duff 
v. Atkinson* Atkinson v. Peers , T. 
I«fe. 8 Vm. 577. N. B. The 
ueslion whether the girntee’s own 
eck on a banker is a good pay¬ 
ment of tbe consideration, is a point 
now before tlie house of lords in the 
Dafo oj^GLuccnsbtrry's case, cited 

120. Plaintiff sought by his bill 
to set aside an annuity granted by 
him and one h. on their own lives 'to 
defendant, secured by bond and war¬ 
rant of attorney, and by a demise of 
real estates. The grounds of objee- 
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lion were let, That the memorial ex¬ 
pressed the consideration to have been 
paid at the Hate and execution of the 
deeds, 'tlietms only one of tbo 
grantors executed on the day of the 
date, and the other some days after¬ 
wards at his residence in 'kVala. 
2dly. That the grantor ini mediately 
ou .Yceiving the conaideratiou paid 
£SU to the attorney for the expense 
of the tniusaclion, not by way of a 
colourable reduction of the considera¬ 
tion'. Ally. That the consideration- 
money was paid by an agent as ap¬ 
peared by the receipt indorsed, and 
by the memorial, but it was not so 
stated in the hotly of the deed. As 
to tlie 1st obicctiou M. ft. said, the 
annuity act does not require the time 
of payment to ho staled either in the 
deed or memorial. The deeds in 
this case could not be said to be exe¬ 
cuted till completely executed, so os 
to entitle the grantor to the money. 
The statement in the memorial there¬ 
fore tliat the money was paid upon 
the execution is substantially fair and 
correct. (Coair v. Gib/eft, 4 East 
W. Underhill v. Honcood, 10 Ves. 
*200). 2dly. If the grantor is to 
pny for preparing the deeds, it can 
make no difference whether he pays 
the attorney out of the consideration 
money or any oilier fund, but if an, 
extravagant ebafge is made as a colour 
for reducing the cpmaderation, it is 
otherwise. Ally. As to the question, 
whether it be necessary to statu, not 
only with whose money, but by what 
hand the payment was made r Con¬ 
siderable d^ubt yet remains, bat it is 
one of the points referred to the 
judges in Jscough v. Mackreth now 
depeuding in the lords, it has been 
lately resolved iir Coarc v.Giblett, 
not upon the annuity act, but upon 
the general principle of law, that 
payment by the agent is payment by 
ths principal. In the present case, 
Jiowevcr, the purpose of the act is 
Substantially answered, by inserting 
fhe name io die receipt indorsed on 


tho deed, so that whenever tho deed 
is produced, the fact must bo known, 
which is all that the statute requires. 
Phillips v. Cravrfnrtl , M. 1803. 

9 Ves. 214. On uppeaL from his 
honor’s decree, the Lord Chancellor 
affirmed it, by dismissing the hill. 
E. 1807. 13 Ves. 475. 

121. An annuity granted by a 
feme covert , charged upon her sepa¬ 
rate estate being void under the sta¬ 
tute Tor want of inserting the clause 
of redemption in die memorial, the 
consideration cannot be recovered out 
of her separate estate, though part of 
the moocy was applied in paying the 
fines upon admission to her copyhold 
estates^ Held also, that plaintiff 
seeking relief not merely against a 
husbund seized or entitled m ripht 
of his wife must serve the wife. 
dona v. Harris , T. 1804. 0 Ves. 
480*. 

122. It is now a settled point that 
the party liable to pay an annuity 
may come into*equity to hove ilie 
instruments delivered up upon the 
ground, tliat though void at lawj 
they may be used for riio purposes 
of vexation. 8. C. et vide llync r. 
Vivian, Byne r. Potter, 5 Via. 604. 
609. llromicy v. Holland, 5 Ves. 
CIO. 7 Ves. 3. Hoffman r. Cooke, 
5 Ves. 623. l)nff r. Atkinson, 8 
Ves. 377. Underhill r. Honvood, 

10 Ves. 20f). 

123. The first clause of the an¬ 
nuity act directs, that a memorial 
shall be inrollcd within todays of 
the execution, and riiall contain tho 
day the deed bears dak*, 

lion in law, therefore is, nliat 
day of the dale,” it certainly means 
the day of the execution—it nmy be 
otherwise where die expie.>sion Is 
u the day the deed bears date,” hut 
whether the legislature meant “ tho 
day of. execution,” may require 
some argument; If the day the dee d 
bean date, means expressly the day 
put upon the parchment, that cer¬ 
tainly may bo a day ou which no 
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party eiecut it, it may be d«y on 
which some execute md some do 
not; and then the question is, from, 
what time are die CO days to be te- 
counted. Suppose two bonds were 
Mccutedjone'onthe 1st JanuaiT,and 
one on the 2d January, and die bond 
was the several bond of each, mid no 
relief was to be had in equity; then 
a memorial enrolled to the fiCd of 
January would be good as to die 
man who executed on tnc 26, aud 
bad as to him who executed on die 
1st. There would be a great singu¬ 
larity in the law, if tboac words, “ die 
day of the execution,” and " the day 
the deed bean date,” have not the 

1 


meaning. Underhill v. Hor- 
aood,M. 1804. 10 Yes. 228.-S« 
thu rate non at large, ante, tit. 
Annuity, 1 pi. 31. 

124. A bonafide sale of divideuds 
of stock is not within the annuity 
act 1home *. Like, E. 1807. 14 
Yes. 302. • ' 

•' 123. An agreeineut; to grant an 
annuity is not within the annuity 
act; and the execution of such in 
agreement was enforced against llie 
grantor's executors. N idd v. Smith, 
11.1808. 14 Yes. 491. Vide Jack- 
son v. Lever, S Bro. Cb. Ca. 603. 
Mortimer t. Capper, 1 Bro. Ch. Ca. 
156. 
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ANNUITY IX. 

Of the Auipment of an Annuity. 


126. An assignment of an annuity 


ityact; and if 
tb« assignee baa nos right to stand in 
the place of the original fcwntee, 
whom be haa paid, for want of a good 
assignment; nor will the court direct 
an assignment, if the 20 days for in* 
rolling the memorial are elapsed, for 
if wodd be void at law. Duke of 
Bolton v. William, T. 1793. 8 Vcs. 
juu. 139- 4 Bro. Ch. Ca.397. 

127. The memorials of assign¬ 
ment* of parts of a subsisting annuity 
must set out aU the securities and tlic 
whole transactions. Where this was 
not that case, the court would not 
order a return of the pnrehuso-raoney 
.ou t of tfe arrdsrs in court. S. C. 

grantor discovering that 
hir aimnhy was Lad, and complain- 
big of uietreas or circumvention after 
he had joined the grantee hi an assign- 
nieut of it, whidi he ratilied, • and 
undertook to pay, has bat a slender 
«l«!ty, aud tfic awignee ought hot to 
he assisted; but the court wttild not 


refuse relief on that ground, lest every 
annuity should be assigned, in order 
to avoid objections.' This decree, 
however, was reversed,and an account 
was directed of the couskteru.ion> paid 
by the original grantee of the annuity, 
with interest at five per cent, and of 
die payments of the annuity to the 
gnmite, or any person claiming under 
him by assignment or otherwise, 
which was ordered to be applied in 
discharge of the interest aud princi¬ 
pal ; and if the consideration, with 
interest, shall appear fully repaid; 
or if not, upou payment by the plain¬ 
tiff of what shall be remamiof due 
fnJm him, the securities to tie deli¬ 
vered up, 8tc. without costs; the 
Lord Chancdlor's opinion being in 
favour of the iuriadictioi; dut the 
principle of refief is not redemption, 
but (lie invalidhy.of the gp»t; and 
that the asrigoee, unless UtStf special 
circumstances, h in the’ ntoatldn of 
the grantee. Bromley Y. Holland, 
T. 10O2.5Vw.61^7 V«».3.. 
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ANNUITY X. 

Of the Re Purchase and Redemption of an Annuity, 

129* Plaintiff was entitled to an insurance. Latrlcy v. Hooper, M. 
annuity of j£200 per annum for life 1745. 3 Atk. fl78*379» 280.. 
out of Sir it. L/s estate, who wo 130. There is little difference be¬ 
lli* eldest brother. The plaintiff sold tween the word redemption and rc- 
to It. D. £lM, part of the annuity, purchase; and in the indorsement in 
for £\050; and in the deed there this case, they are used proniiscu- 
was a proviso, that if the plaintiff oiud% wUbh shews the partiestbcin- 
ahould at any time be desirous to re- selves considered it as a power to 
purc/uue the said «£ 150 per annum, .redeem. S. C. 
and give six months notice in writing 131. 'Hiere being no covenant to 
to K. D., his executors, &c. and pay repay die money, does not make it 
die £ 1050, then It. l)., his execu- less a mortgage; for die IVetch, and 
tors, &c. should re-assign to the most cppjhold mortgages, have not 
plaintiff. At the time the parties this ccpenaut. S. C. 
met for the execution of the deed, 13?. Lady C. H. gave the residue 
plaintiff was in perfect health, and of her estate in trust to pay die pro- 
unrlcr the age of 22 years, but was n dace dicreof to Lady Dudley for 
prisoner in the Mi ret, R. D. insisted life, for her separate use, and after 
upon an indorsement on the hack of her death to her children, and ap- 
it, and signed by the plaintiff, that pointed B. executor: Lady Dudley 
if the plaintiff should re-purchase or wanting money, took up .£120 of 
redeem the said £150 per annum, it B.^al^grantcd him an an on i tv of 
should be upon payment of £1050 , £20 during his life, and directed 1). 
and £75, and all arrears. Plaintiff to pay himself out of the produce of 
now brought his bill to be relieved, C. H.’s estate by quarterly payments, 
.and that on payment of what shall be Lord Uardwkke said, Ladf JDudley 
due for principal and interest, die might contract to raise money 9 by 
defendant may bo decreed to re-assign loan, but not by annuity , as it u too 
the aunuity. Lord Hardwicke was large an anticipation , and .therefore 
of opiuion, the plaintiff in this case she was allowed co redeem the annuity 
was entitled to a redemption, and from the beginning , though made 
that the annuity to granted ought to irredeemable; and the payments al- 
bu re-convcyed on his payment of the ready made were directed Jo be ap- 
,£1050, with legal interest, the plain- plied in discharge of the interest in 
tiff being a prisoner and in distress the first place, and afterwards in aiiik- 
jat the time, he was obliged to sign ing the principal, and theresidue to 
the indorsefbept for vxryiug the origi- be paid out of the proShsw^Uio 
nal agreement, by countering to pay testatrix’s estate. Cattrley v. Dtul- 
the £75 epd all arrears j. and bw ley, T. 1747- 3 Atk. 541. ^ # 

lordship directed that if any sums 133. A grant of annuities during 
went advanced for the. UMpruce of the life of the grantor, in satisfaction 
. plaintiff’s life, they should to added and discharge of a debt, with power 
to the £1050, and cam interest: to re-purchase and redeem the onqui- 
* and further, that what mould have ties, held port of the personal estate 
been received on ac&unt of mid an- of the grantee. Longuet v. Scowen, 
npity, should be applied in part pay- E. 1750. 1 402.405. 

ruent of the principal, interest, ipid . 134. The court leans against a 
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cont act for liberty to re-purchase, 
where vnode at the fame time with 
the grant, and endeavours to make it 
a redemption. 8. C. 

135. Taking an annuity worth nine 
years purchase at fire years, is in 


uneonsrientkms bargain, and the coart 
will give the taker no assistance hi a 
bargain for a re-purchase. Vaughan 
v. Thomas, M. 1783. 1 Bro. Cb. Ca. 
556. Vide Heathcoto «?. Paignoo, 
-2 Bro. Ch. Ca. 167. 
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From wlunce, where, and for whom it lies (a). JVhert not (b). 


<a) From whence, where, and for 
whom it lice. 

1. Appeal lies from the court of 
policies, in London, to Cfcancery. 
Johnson r. Desmineere, H.S683. 1 
\ ern. 233. 

•2. So from the court of equity at 
Lancaster, to the duchy court. Jd- 
dison v. -Hiad marsh, H. 1686. 1 
Vera. 44 », (n.) 

3. So a person, feeling himself in¬ 
jured by a generaPorder ofaconrt 
not made in any cause fsrtor the 
filing uu ancient rrcord, many years 
nuataid), may appeal to the Lords, 
and the person at whose instance the 
cpk r was made, cannot decline the 
Lord* jurisdiction, by alleging that it 
b oiiginal and not appellate, or that 
many not before the house arc in¬ 
terested iu the record, Lard Wharton 
v. Squire, II. 1703. Colics’ P. I*. 
«/ 6 . • b • 

4. So in a libel of heresy the re¬ 
fusal of a citation by the dean of 
arches was held a good cause of ap¬ 
peal toJfe delegates. Dr. Pelting 
v^rrmSon, II. I7Gy. 1 Com. Hep. 
100- b a 

5. So in a matter of ecclesiastical 
cognizance, though there was an ap- 
p: al from the presbytery to a provin¬ 
cial synod, an appeal lies to the Lords 
frvm die lord* of session in Scotland. 
Greene/rieldi v. Provost of Edits- 
&*rgh Ji & 1710. Colts’ P/C.427.’ 
h from a decree in the Isle of 


r; 


plantations, appeal 
in council. . fruei 


Man to the King in council, appeal 
lies; and no words in a grant from 
the crown cau deprive a subject of 
his right of appeal, much leas if the 
it be silent. Christian v. Correa, 
1716. 1 P. W. 329. 

7. So from a decree made in die 

lies to the King 

ruer v. Jlentard or 
Vtmon % M. 17S4. 2 P. W. -263. 
Sel. Ca. in Cb. 5. 0 Mod. 13-1. 

8. So from the Lord Chancellor's 
decree touching idiots and lunatics, 
to the King iu council only. Ex parte 
Pitt, H. 1786- 3 P. W. 108, (n.) 

f>. But all appeals from Chancery 
to the Lords must be made within 
rive years from die signing and hirol* 
j meut of the decree. Hill v. White, 
M. i 738. Mo*. 30. Smnthe v. Clay, 
ft. 1770. 6 Bro. P. C. 393 % and 
the inrolment is considered by,legal 
relation to be the act of the some 
day on which the decree was pro* 
Bounced. 8. C. 

10. So an appeal to die Emperor 
must he brought within two yean, 
Hill v. White. 

11 . And from the spiritual court) 
within fifteen days. S. C; • • 

18 . Lord ChadccUor doubted in 
this case, whether after a re-hearing 
at the Hulls it was fit for him to re¬ 
hear the cause, or whether it ought to 
go immediate]*, tp 1 (he Lords. Ho 
said, it is obvious that if Urn rule laid 
down by Lord Thurlow, in Fox y/ 
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H)9 


h may uc rv-utmu uicic 

here agoiu upon an appeal bef 
goes to the I-orda, die suitor* 
have the ex pence of four bearii 


Mackreth, 1 Hare. Jur. Arg. 451, 
ia a wholesome rule, there shall not 
be a aecond re-heariue, but the par- 
tie* are to go to die Lord*; ana on 
the other hand, if die practice ia ac¬ 
cording to what haa happened here, 
that where the case begins at the 
Roll* k may be re-heard there, and 

before it 
suitor* will 
ex pence ot tour bearing* in 
one cue, and three iu the other. 
Lord Chancellor would not howevrr, 
in tire first instance whiah occurred 
in experience, decline the duty of 
hearing the cause. Hia lordship said, 
the suitors had a right to the delibe¬ 
rate attention and judgment of every 
court, in every stage in which the 
cause might proceed, according to 
the constitution; and there could be 
no circumstance under which he 
would permit himself to soy, that as 
die cause was to go elsewhere he 


■would give his judgment pro forma 
only; for if it should be thought right 


to prevent the like in future, it would 
be much better done by some rule of 
practice, to regulate all future cases. 
Brown v. Higgs, M. 1803. 8 Vea. 
500. • 

13. An appeal lies at the suit of a 

tenant hi tail in remainder against a 
decree affecting his rights obtained 
by a prior tenant in tail; and nic|) 
remainder-man may file a supple¬ 
mental bill, to make himself a party 
"to the former suit for the purpose of 
appcalhig. Gifford v. Hort, T. 1804. 
1 Sell. & Lef. 380. , 

14 . Even creditors, not parties to 
the suit, but who came in under the 
decree, may appeal or re-hear; and 
ao may any person baring a right in 
any way/ 8 . C. 400- Vida Osborne 
c« Usher, 2 Bro. V. C. 314. Fide 
Bond v. Hopkins, post, tit. Title, 
pL 0 , 7. 

# (b) Where dot. 

. 15 . An appeal lies uot to Chancery 
from a county palatine; but a cer¬ 


tiorari bill rna 


iay be brought to i 
Porti avion v. J« 




the cause. Portiagtom v. Tar bock, 
T. 1683. -I Vera. 177. JencU *. 
Bishopp , 1 Vera. 184. 

16. Nor from a sentence in the 
delegates, nor from a decree on the 
•tat. of chant, uses, to the Lords. 
W v. Wilson, M. 1669. 1 Vera. 
118. 

17. Nor wliere the matters com¬ 
plained of have been once settled by 
the i^rda.- Baton field v. Pophwn, 
R 1&7. CoUes’P.C.S. 

18. ^ Nor can any person, uot a 
party in the original cause, be suffered 
to interplead by a petition of appeal^ 
Ilandeock v.Shacn, E.1701. CdlaaT 

P. C. 12 . 

10. it. B. was sued in the court 
of chivalry, for usurpiug his armorial 
bearing: be appealed, and petitioned 
Chancery for a commission of dele- 

S et to determine his appeal. Lord 
ancellor saw no objection to the 
jurisdiction of the court of chivalry, 
but only to an appeal from tlsc acts 
of that' eour t in^heir ordinary juris¬ 
diction" Inti the question was, whe¬ 
ther an appeal from that court will 
lie for anj' sentence but a definitive 
one, such as the civilians call gtata- 
men irreperabile. Lord Chancellor 
did not think this was such a sen¬ 
tence , and he objected to issue a 
commission, lest it should make a 
precedent for dilatory appeals; for, 
as the court of Admiralty proceeds 
by the same law, it would be an 
authority for appeals from the inter¬ 
locutory orders of that court, wliere 
the suitors are too poor to admit of 
affected delay. Sir H. Btkjjggtion 
was dismissed. Sir Henry SremCf 
ease,T. 1737- 1 Atk. <205. 

20 . No appeal lies to the House 
of Lords in Ireland, from the judg¬ 
ment or decree of any court iu that 
kingdom; for the statute 6 Geo. L 
c. 5, only declared, what was iho old 
law, and did not introduce any near 
one. ' Farms, v. Vernon, E* 174* 
4 Bro. P. C. 383. - 
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91. Nor to the Lords, against fin 
order awarding a com mission of lu¬ 
nacy or idiocy, by the great seal, nor 
against any proceeding* touching the 
awarding or refusing such commis¬ 
sion. Hochfort v. Earl of Ely, H. 
I7fi8. « Bro.P.C. SG9. 

22. An appeal lie* not from the 
court of Exchequer to die House of 
Lord* in Ireland, complaining of an 
in that court 12 ye 


order made 


years 


before, nor after five year* (unless 
disability be shewn), by the 95th 
standing order of that house. Hetinte 
v. Briscoe, E. 1787. 1 Ridgw.P.C. 
359. 

. S3.. The Lords will not (upon 
appeal) reverse a decree in equity 
founded on an order made by consent. 
Blundell v. Motarimy, T. 1793. '» 
r.P.C.537. 


• • 
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APPORTIONMENT. 


1. Tenant for Kfo 


adc a lease for 
years, reserving rent at Lady-day and 
Aiudmetas*, and died on Midiael- 
maa-day, at 12 at noon. The rent 
•hall go to Ilia executor, and not 
to the remainder-mao; hut, if such 
tenant bad a power of leasing, and 
bad so died, die rent daring the lease 
would have bclougell to t he fgg i.iin- 
der-man, aa incidental toTEe rever¬ 
sion; Earl of Stratford v. JjjdyWcni- 
worth; H. 1720. ‘Pro. in Cb. 555. 

8. Lessor dies on Michael maa-day, 
before sunset; the heirs or jointress 
shall have the rent, and not the exe¬ 
cutor. Quart, Had the lessor died 
after sunset, and before midnight, if 
the tenant baa paid the rent on the 
day, the pqyment bad been good, 
thou eh the lessor died before amd, 
but the executors .to account for this 
to tf* Jointress, fcc. Quart, Jjord 
Rockingham < Dr. Penrice, M. 
17U^P.W. 177. -&«ABek 
lear. Colo, dted 1 P. W. 179,(n.) 
where an annuitant died after supjet 
on Michael mas-day, abd Us executors 
were held entitled. . "... 

3. Tenant for life mwWaleage for 
yean, render 




* 7 

392 . 


Morgan 


4. Maintenance for riaoabters, un¬ 
der a settlement, wns made payable 
at lady-day and Michaelmas,'until 
18 or marriage: one. daughter at¬ 
tained 18 on the 10th or Angast. 
Deccpcd, to have her maintenance, 
pro rata, from Ledy-day to that time. 
Tlay v. Palmer, M. 1728. 2 P. W. 
502 . 

.5. A. had an interest in S^UhSta 
annuities for life, and tiled before the 
Christmas dividend. The purchaser 
of his life-interest ‘is not entitled to 
the accruing dividend. Pearlcy v. 
Smith, M. 1745. 3 Atk. 800. 

0. Money directed to be laid out 
ip land, and hi the mean time to bo 
invested in stock; though tenant for 
life died hi tire middle of tire half 
year, the dividend shall not be ajpijoc-* 
tioned, but paid to the reversion er. 
Shpmird v. SAerrard, T. 1747. 3 
Atk. 532. tyihon v. Harman,'. T. 
1755. 2 Vcs. 072. An*. 279- S. P. 

7. On the death of tenant in tail 
the rent dudl be apportioned. Paget 
v- Gpr, M. 1/53. A mb. l$8. 

• 8. Between tLfe representative, of 
a tenant m (ail, who died without 
isrnc, and tWttpaftbdp^ 

6i9 ; ™ •* ••• •• * • 

' fj. Dividend^^ moifey intbefunds 
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ill 


dull not be apportioned. Ratkleigh 
v. Masters, T. 1799. 5 Bro. Ch. 
Ca. 99* ^ • 

10. A dividend received by an ex- 
eentor on account of a bond, specifi¬ 
cally bequeathed but retained by him, 
and anodier bond, to which be .was 
beneficially eutided under the. will,' 
was apportioned, hints v. Johnson, 
E. 1799. 4 Ves. 5G8. . 

11. A lease for yean, granted by 
a rector, having ceased by his death, 
the succeeding incumbent received 
from the lessee a sum of money as 
rent due for the whole of that year 
in which the lessor died. Held, tliat 
the executor of the lessor it entitled 
to au apportionment, and a demurrer 
to his bill for want of.equity was 
over-niled. Hawkins v. Kelly, E. 
1803. 8 Vcs. 308. Fide Paget r. 
.Gee, M. 1733, in Ch. Withheld v. 
Pindar, H. 1.781, in C. B. 

12. Upon the accounts of typ re¬ 
ceiver in this cause a point \nu made, 
whether tenant for life having died 
in the middle of the year, tho land- 
tax, quit-rents, and ,other charges, 
should be borne entireIy N by the estate 
of his son, the hifuot remainder-man 
in tail, having actuaDy become due 
luler the death of the tenant for life, 


or whether there should be an appor- 
sioumeut ? jPer-M. IK—llw atut. of 
11 Geo. 1L »c* IQ. a. 15, bos no ap¬ 
plication to "this case. It might l>e 
very reasonable to make such a sta¬ 
tute as to the apportionment of taxes 
between the tenant for life and the 
remainder-man, giving the tenant for 
life the heuofit only as against the 
taunt under the lessee. .Sutton v. 
Chaplin, T. 1804-. 10 Vcs. ti6. 

13. An annuity by will was charged 
on the real estate m aid of the per¬ 


sonalty, and ordered to be paid out 
of a fund in court half yearly, at 
Midsummer and Christmas. The 
annuitant baling died between Lady- 
day and Midsummer, the court or¬ 
dered lAyment to her representatives 
of the Quarter to Indy-day. H't'l/O 
v.Sh/tftabury,T.1Q05. llVes.Srtl. 
Fide Raahleigh v. Masters, 3 Bro. 
Cfa. Ca. 99- • 

14. The^apportioument of interest 
upon a bond, according to the geue- 
ral rule accruing de die in diem , «ioC 
as dividend orient not provided for by 
the Jlfrl^Geo. II. c. IQ. s. 15, is 
not prevented by the condition re¬ 
serving it by equal half-yearly , pay¬ 
ments. iianner v. Lowe, M, 1800'. 
13 Vet. 135. 


•Times 
r not Tia. 


AND ASSIGNEE. 

it may be nude, and where the Assignee 


JL Where two Assignments art made of the same Thing, which of tie 
Assignee* shall hold. 

* • 

ASSIGNMENT AND ASSIGNEE I. . ... 

Of what Things ah Assignment may be made, and where the Assignee it 

’ or is not liable., , 


•i f % 


' A. One settle* lends so Amt in case use of bn otlicr daughters, she should 
his eldest daughter paid £6000 with- have the lands; bat if.she failed, tho 
in six mouths after his death to the second .daughter to hart the like prs- 
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vilcgr. Hie fix months being past 
without payment, whether the eldest 
daughter can assign over this privi¬ 
lege to a creditor? Curia mlvisare 
vutt. Woodman v. Wake, T. l6f)0. 
2 Vein. IfiW. In 2 Vera. 222, this 
case is differently stated. Nothing is 
there said about the daughter's as¬ 
signment. The question there is, 
whether die court can enlarge the 
time for payment, notwithstanding 
the devise over. 

2. A bill of trehange "was %iven 
by A. for value received. B. assigns 
it to C. for a just debt; C. brings 
an indebitatus assumpsit on this bill 
against A., and ban judgment. A. 
brings his bill to be relieved against 
this fudgmentj because there was 
rcalf if no v ahte received at me tbne 
of giving this bill, and C. would have 
no prejudice, who might still resort 
to B. upon his original debt. It was 
insisted that A. might be relieved 
against B., or any claiming aa servant 
or factor of or to the use of B. But 
Somers, C. S. hcld,jfbat C. being an 
honest creditor, and cor\iy§ iy this 
bill fairfy for the satisf action of a 
just debt, he could not relieve against 
him, because it would tend to destroy 
trade, which is carried on every where 
hjf bills of exchange; and his lordship 
would not lessen an honest creditors 
security. Anon . M. 1697. Comjn. 
43. ride Dongl. (3ded.) 636. Cun- 
ninsh. Bills of Each. .119- Reynolds 
v. Dondas, 1 Term Rep. 40. 2 Term 
Rep. 71. 2 Atk. 182. BuIL N. P. 
274. ; Morris r. Lee, in EL R. II. 
26 Gteol III. * Fide Bayle/s Bills 
tfExdu/jp.74. 

^i^Offebeing in an unduemaflner 
drawn in to execute a c o n v eyiDce of. 
his estate, after makes bis will, and 
thereby devises all hb . had to . be 
sold for payment of his detail HdcJ, 
that his creditors may set aside the 
conveyance, having a right in natlire 
of an equity of redemption as the 
testator himself hod. whkfc.vnay be 

-• a .a • a a vi a* * # 


nature of a chose en action, and not 
assignable. Blake v. Johnson, H. 
1700. Pre. in Ch. 142. 

4. A remainder of a term is an 
assignable ii itcrcat; asifJ.G., being 
possessed of a term of 2000 years, 
devised the estate to his wife for 50 
yetis, if die should so long live; and 
after her deceaa e to his son for 50 
years, if, fee.; and after his decease 
to his two grand-children, for the 
remainder of the term. One of the 
grand-children assigns his interest in 
the life of the father or grandmother. 
Per cer—~Thb is an assignable in¬ 
terest, end a moiety passed by the 
assignment. So decreed. Kingilader 
v. (Joiutney,T. 1700. 2Freem.238. 
Kimplmnd :t>. : Courtney, 2 Freem. 
250, seems to be the same case. 
t ide Lampett’s case, 10 Co; 51; 
though this is a stronger case than 
Lampetrs. Vide Sheriff v. Wrotliam, 
2 Cro. 509. 

- 5Jhk seaman assigns his wages to 
J. S. as a security for a debt be owed 
to J. S., end died intestate. It was 
insisted that this was only in nature 
of a letter of attorney, and died with 
the person, and that there were bond 
debts. Decreed J. S. shall bepaidin 
a course of administration. Mitchell 

Eadcs, M. 1700. 2 V«m. 391- 
Pre. in Ch. 125. Where it is stated 
that.the seaman made a letter of at¬ 
torney and not an assignment; yet 
same resolution. Fide Crouch v. 
Martiu, post, pi. S. P. 

6. Husband assigns a mortgage ini 
fee, or . cJiase en action, which he 
ha. in right of IiU wife. This will 
not bind the wife if she survives. 
.Barnet v. Kinnatten, if. 1700. « 
Vein. 401 . Pre. in Ch. 118, pi. 5. 

* Preem. 239. Vide 2 \em. 08. 
Gilb..R«p. 98. Q P. W. 111. Ca. 
tenip. Telb. Ifl8 to 170. 1 Atk. 
280. 439- 2 Atk. 207. 

• 7., A possibility Cknitot be assign¬ 
ed,* lmt it may be released; for # is 
nartaut'iaSU iherfl' should be an ir»- 


a • • 
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cannot be discharged. Thomas v. 
Freeman, M. 170b- 2 Vein. 563. 

* A possibility may be. both released 
and assigned. Fide Higdeu t. Wil¬ 
liamson, 3 P. W. 132. 

8. A chose en action is assignable 
in equity upon a consideration paid. 
Crouch v. ‘Marti*, At. 1707. 

595. ’ - r i 

9. A. by will gives £30Q to a 
feme covert wifliput creating any se? 
pa rale trust, of it, made payable out 
of a reversion of laivd expectant on 
an estate for life. The legatee’s hus¬ 
band makes. an. assignmefliWif. this 
legacy to trustees for the ‘Benefit of 

:hildrea;. and after by wip, taking 
’ tho legacy, devise* ft in like 
mttttier for the benefit of hb chib, 
dren, and makes bis wife executrix, 
and dies. The'estate for life drops, • 
and tHe widow applies to the tier 
cutbr of thd first testator for. the 
£300 legacy. r I*he widow an^eac- 
i utor come to on agrecment lfat she 
should accept of x2QD iu full, quid 
the land was soldi The widow joined 
in the sale, and the £‘2,00 was paid, 
aud the w idow gave a release. Bill 
brought by the children for flic £‘M) 
legacy under their father's assignment 
and will. Decreed, that flic husband 
had a power, to extinguish or release 
the legacy, and had inade a good as¬ 
signment in equity (though not n| 
law as a chose en action only), which, 
he confirming by bpprill,' had l^ound 
his wife the legatee. ; TW widow, 
giving no notice of flue assignment 
to the executor, should be aqpwjr- 
•ble for the £QQ0 to the. children; 
but as to tbc £\00. " 


cutor had drawn 
should stam 
at first totlb™ 

for nuaing yob b^inggivCn to the 
wife hi oraeidijtmeu yffimidfonieB 
in, It shall <ariy interest'febto te*tw; 
tor> death, wb^rauit ftewiiS tP-. 
W Jh. Children, jfyfr. Atfry, 


M. 1714. Gilb. Kq. Rep. 88. Vi.k 
1 Ch. Ca. 232. 3 Ch. Hep. 90. i 
lloll. Ab. J380. 2 Wnt. 302. 2 
Vera. 391. 428. 563. 595, 7<>4. 

10. A devisee in remainder of a 
term articles for a valuable, considera¬ 
tion to seJi-it. This is a good ussigu- 
'ineut in equity, and the devisee in 
remainder is afterward* a trustee for 
the purcliaser. Wind v. Jtktfl and 
Allout, M. 1719- 1 P. W. 574. 
#'ufe%Poltbxf. Rep. 44. Veisy v. 
Pinwell: this point was dclenniued 16 
Car* I.— Note. .That u possibility of 
a term is ossiguable for a good con¬ 
sideration, tide Theobald v. DulTay,. 
iu Doni. Proc. Mar. 1729-30. Hid¬ 
den \\ .Williamson, 3.P.-W. 132. 
PcariKi\' Cont. Rem. 439- 

] 1 . A chose en action, though not 
assignable ut law, yet ia so in ouuily, 
w here the husbuud may assign it alone, 
o:« he uiuy uuy other pai L of tho wife 1 * 
personal estate; so may. a contingent 
Jutcrest, which flic hiwl-uJ bus iu 
right of his wife, or u possibility of a 
ti*nn s .^Jiichj^Uib 1101 good strictly 
by way of asugumeut, yet will ope¬ 
rate as an agreement where 1 for a 
valuable consideration. Duke of 
Chamlos v. Tulbot, T. 1731* 2 
P. W. G09 .’Fide Jacob v . Wftlianft, 

1 P. W. 385. Iligdeu v. VVUlStpsou, 
3 P. W. 132. Theobald v. DutFay, 
9 Mod.. 101. BecLlcy v. Newlaud, 

2 P. \\V)82. 

19. A man posseted of a rhou 
en action ip his qwn right may in»ign 
it, though without any consideration. 
Lord Carteret vc.Puscfial,* IV 1733. 
.3 P. W; .19&. " This decree tens 

offiHpsikfhe lord's. 4 tV 



elegH, flic 
it without a con- 
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Btderaiinn: so if a judgment be given 
iu iriL-t tor a feme sole who ruamra, 
and by consent of her trustees is in 
possesion of the land extended, the | 
husband may assign over the extended 
interest; and by die same reason, if. 
die feme has a decree to hold aoil 
enjoy lands until a debt due to her is j 
paid, and ft bo is in poasessiou of the 
land imdcr tliis decree, and marries, 
the Imsband ipay assign it without 
any consideration, for it is in lfeture 
of au extent. S. C. Clclond and 
Clcland, Pre. in Cb. 63. Blois and •] 
another r. Indy Hereford, 2 Venu 
501. .Packer v. Windham, Pre. in 
Cb,412... I Hofl.Ab.356. SirKdw. 
Turner’s case, 1 Vcru. 7. Tudor v. 
Samyue, 2 Vcm. 270. Stjuib i*. 
Wynn, 1 P. W. 378. Vide Notes 
to Jcwqou and Moulson, post, tit. 
jJartm ami feme, sect. 9 . 

15. ^JOOO Kris to te railed by a 
trust term in a marriage settlement, 
Jor jtortious of daughters as should 
be bring, and not advanced by the 
father at his dcal/^The^U^'utg 
several daughters, B./W of them, 
•tiler she ram of age in the life-time 
of her father, and tchilsl she teas un¬ 
married, releases all her share in the 
tfrSOQp to the OKHgr of thel inherit¬ 
ance. 'B. marries, the father dies, 
and a bill is now brought, by her as 
in hejr right, to have her.share, kc<. 
Defeadaut pleads the release, iq bar, 
and Insisted .that this share of B-, 

though a possibility only at the timtof 
the relearn,., mas assignable in equity, 
though not at law;.and by the same 
nasq^ mght be released «V< - 

tn equity • Lord. Chancellor mid*. 
that chines as action and possibi&tw, 
are assignable in ' ' m ~ 

upon consideration; 
suit rat ion ap i 
ability may \ 
demand in crruiti 
therefore shall" 
consideration ; 





no ton- 



to Stand for an ansrer. Robin#* 


a tnut, and 
ed by d 


r. Beraxor, II. 1734. 3 Vin. Ab. 
155, pi.«). 2 Eq. Ab. 90, pi. 18. 
Vide Lord Gray v. Duchess of Ha¬ 
milton, 3 Vin. Ab. 155, pi. 28. 2 
Kq. Ab. 88 , pi. .11.. Theobald v. 
Duffay, 1 P. W. 574, (u.) lligdeu 
r. Wilkinson, 3 P. V. 132. 

16. A. by his will gave two lega¬ 
cies to bis daughter B. of £500 each, 
one of tliem for her sole and separate 
use, she bring muraiffl nithout a set¬ 
tlement. A decree was obtained for 
placing out these legacies for B.’s 
benefit'. B.*s husband, upon petition 
to ix>nl Macclesfield, obtained an 
order' (nis wife consenting) for out 
£500, and the other £500, by con¬ 
sent, jd be laid bUtfor (he separate 
use of. the wife. The husband and 
wife idle being 19) join in au assign¬ 
ment of the last £500 to secure a 
debt to D., and the husband becomes 
a bankrupt. D. brought a bill gainst 
the du Ignrea tinder the. commission, 
and also against the husband and 
wife;, and Lord King decreed tli^ 
assignment good, and the residue to 
be paid ip the assignee*. The y : fc 
re-hears, fdLcging that she was'poor, 
and not able to produce die order of 
Lord Macclesfield. Objected that 
the order was voluntary, and did not 
bind creditors 3 objected also that the 
assignment was good, it being of her 
separate estate, though under 21 , aud 
. that itfants may execute a power, by 
an attorney. Lord Chancellor*—As 
to the objection that the order was 
voluntary, aud did not bind creditors, 
be said, that is a hard censure oh the 
proceedings of the court, and such 
settlements are the usual practice, and 
this present one is according to the 
will.* .Where the husband makes,a 
voluntary provision for the wife to 
take place after luk death,,it has been 
adjudged fraudulent ;but htjt it is 

to.the 

assignment itself, be admitted, that if 
the fitia KaOte* .sale itfod -not 
been good* .but fife cape is stronger, 
because slit mas a fern covert ; and 
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though in cases of mm powers or 
authorities, infants may execute, be¬ 
cause nothing moves from them, yet 
this is an interest, and can no wore 
be departed with in equity by an vb 
font, than by an infants assignment 
of a legal estate at Taw. Decree va¬ 
ried. Halsey v. BadJtam, T. 1734. 

17. As at law an assignee of a 
term may assign, and thereby get rid 
of his subsequem rent, aud the cove¬ 
nants which run with the land, a 
fortiori he may do in equity. .Fair- 
fiunt ir. Dodemede, T. 1742. 2 Atk 
A46. f z ide 2Stra. 1221, in Lekcnx 
r. Nash, where Lee , C. S. grounded 
his opinion on this and another simi¬ 
lar case in his charge^to the jury.— 
Tn some sorts of assignments' made 
by tenants, the court has interposed. 
ride Treacle v. Coke, 1 Veto. 165. 
Philpot v. tioare, 2 Atk. 219. 

IB. A husband maV dispose of a 
possibility hr equity , if afldgndl for a. 
valuable consideration; but it must, 
be an assignment of. that particular 
tiling, and not rest only on intention 
and construction of words in a cove¬ 
nant. Hawkins v. Obyn, Ti 1743. 
2 Atk. 549. . 

19- An assignee of an executor is. 
not liable to the former nets of die 
* executor, unless there appears to Ini 
any thing conclusive. Tauer v. Ivie , 
T. 1752. 2 Ves. 4 G 9 . Vide Nugcut 
n. Gifiaid, in 1738, cited tfcJacdhib 
r. TJarwood, 2 Vfes. 26d v - 
( 20 . Under the constitution of die 
Ilandrin-fland Fire'Qflice, die heir, 
to whom, upon the derth. of t|ie in¬ 
jured, the p fe perty.. bene. 'freehold i 
descended/ cannot have the beuefit- 
of tbe policV Without'assignment. 
Hildmay . v. rblghavL-%'}Tftfy 9 
^yes- 471. . . it • ? iv \ ; 1 

irt, under .B conimwsion 
r. Bramr. Htathcotc, 
174ft J Atk 



22 . The provisions in fil'Jac. I. 
c. 19f •• 1 1, with respect to legal in¬ 
terests, must be followed as to equity- 
able ones; and as to choses tn action, 
equity ought to follow the law; if 
not, mfiiulo mischief would ensue s 
it is easy to turn a legal mlo on 
equitable interest; and, if parliamen¬ 
tary provisions as to a lemil interest, 
were not to be followed as to the 
equitable interests, it would defeat 
the let 'Sir M. Ryall v. Rolte, li. 

1749. 1 Atk. 183. 

23. A possibility is usipialle in 
equity for a valuable consideration; 
and love and affection'to a child is a 
secondary consideration, and operate, 
by wav of agreement, and will be 
made good. H'right v. IVright, E. 

1750. 1 Ves. 411. 

24. Whether tbe (hares of a ship 
not at aea are williiit 21 Jac. I. c. 19, 
s. 10,11, or whether the transfer of 
a bill of Sale is sufficient delivery of 
possession, and also whether it is 
affected by. tin; registry act f Quarr. 
Rx ‘pc** mgnm,: T. ;1790. 1 
Ves. jnn. ifil. 

25. Whether the office of registrar 
of the court of Chancery is aasignible f 
(Xutcre. Colman v. Duke of St. 
Album, H. 1796- 5 Ves. 23. *In 
Drummond v. Duke of St. Albans, 
T, 1800. 5 Vea. 433, it was held 
to be a#rignoble. 

26. Bill by the assignee of a person 

who had made a general conveyance 
in tnist’ for Us creditors, aid after¬ 
wards taken the benefit of an in¬ 
solvent^ act, in respect of the surplus, 
against" the assignee, trusted and 
mortgagees,' dismissal whli .,cbsti. 
Smagg v. Jiinks, T. 1800.>4 Ves. 
583. '• '\ 7 ., 

. $7. The court, perhaps, haagooe 
too. fir iu permitting aMigittyjUts of 
right* in accounts to be-lake,}' such 
a right caimot be pvrelled but so 
that evm liertoti may fileV hill pro 
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ASSIGNMENT AND ASSIGNEE II. . 

Where two Assignments are made of. ike same Thing, which of the. A* 

signets thall hold. 

% • a . . * 

£8. Where die thing assigned is .assigns part of his residuum to A., 
only a chose en action though the and afterwards for a valuable cou- 
assignmeut be without notice, yet, aidcjirtion assigns his Vijiol*.raid nuns. 
as no legal estate passes, rjui prior to the other executor, if both aie 
rtf i/i tempore potior est in jure.- but chosen en actions 1 * IC ft™ 1 roust 
Tourviltc ▼. Nftish, T* 1764. 31P. take place. • Pidc Brace Duke of 
W. 308. 8eg. lib. B. 1733, fo. Marlbpnxigh, 2 P. W. 4y6. 

461. nomine urvillo v. Spelman. \ 1% ■- - — 

CJ). If there are two executors See snore . under landlord and 
who hire also legatees, and one of tenant * mortgage, 
them • for a valuable consideration 

A • 


. . AVERAGE AND CONTRIBUTION. V 

. • .. ' « . * 

• • 

1. In tshat Cases there shall he an Average and Contribution. . 

II. In uhat Proportions an Average and Contribution shall be made. 


* AVERAGE AND 


• * 

be an Average and Contribution. 


1. A man indsbted by several 
mortgages, judgments, bonds, -and 
simple .contract, settles his estates 
for payment of bis debts. . Thereat 
securities shall be first paid, and then 
the bonds and simple, contract .debts 
in averagtfc' Child t. Slneii, M. 
1682. 1 Vetu.dOI. Fide 4Co. 59. 
S Aod. li7. Cro. Eliz. 734. 84«; 

2. Settlement to pay £ 100 per, 

annum to tbs heir, and afterwmrds.to 
raise i?10O a-frioce for youttger,chil¬ 
dren, to be paid according to tbfir. 
seniority ; in case ofardefr’icncfr 
they dull all be paid. ih. t.a’SpJ..: 
BralhtsaiU *. Dralkwaite, M, d&f&A 
liYeni.J.'io. ' v i■» * T jf*! 

; ^ Where the iuue ani^ointre* 
tfauupby the sanw. .attl**wV.tf- 
thereiSi i prior meuft* 


C irt*" shall. contribute and beat 
proportion, and not lay the 
w|*olc burden on the hdr. - Carpets- 
tcr Va Cusp&tferj He 1086. 1 Vera* 
440. v; v .: . % .. . 

4* A lessee for year* makes seve¬ 
ral under-leases: the estate is out of 
repV p roid the original lease avoided 
for cou-payment xrf. rent; and some 
k of the ( uo4er-leseee3 bring a hill to 
he relieved . against the forfeiture : 
equity ,Will not apportion -die rebt, 
upfrulieta. the pUn(jff«, bofoo pay. 
ntcnt . df the wboll rent, in screw, 
ap^Tf Paring thepmuaesbath*v- 
«*g *> doike,, tbttfjxn*! compel tba 
rest of Uie.mA^teWnfc tp-contn- 

: : etc^ht^.y^Snu^Lyr. 16 ®. 


* vs 
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self for life, with power to mortgage 
whet part he pleaned; remainder to 
trustees to sell to pay all his debts, 


aild dies indebted by judgments, 
hoods, and simple contract- This 
deed is fraudulent as to the judgment 
creditors, and they sbsH * not be 
compelled to tike a satisfaction in 
average witjhthe othetcreditdn, hav¬ 
ing no notice of the settlement. 
Tarback r. 1\Btrbury, T. 1?0J. ^ 

Vcm. 5.10. 

(5. An estate being considerably. 
mortgaged, ir as devised to A., and. 
several specific legacies merit ml to 
others. The sx&ptus is Hotjmfficietit 
to discharge the debt. AITlie spe¬ 
cific legatees shill contribute towards 
the discharging the luortoige before 
the mortgaged' premises shall* be af¬ 
fected fo» die covenant to pay the 
money makes it a pcrapoal debt, and 
the rial estate short never be'put ti# 
average, pith Ike personal . Warner 
v. Hayes , ITOfi. W. Kel. S. *. • 

7. A creditor win) obtauis judg¬ 
ment after the debtor has made a 
conveyance of hia estate fbr payment 
of his debts, shall be pmd only b 
average. Stevenson v. Wayward, 

H. 1710. Pre. in Ch. 310, ;Vxde 

Pre; ill Ch. 190. 2 Vem; 4S3. 1 

. Ab. 142, pi. 6. 10 Mod. 420.. 
Vib. tit. PatfhUHt, pi- 6 ?• 

• 8. Ono seised in fee of the 

manors of A. and B. mortgages A. 
for .£4000, andeby will charges all 
his real estates with the* paynicnt of 
his debts, and devises A*-to C.’and 
M. to D.,*and dial.'-' r She devisee of; 
•• A. shall compel the devisee of B. , 
. to eoutriWite tb pay themortwe op 

narditton, 1 

Vide Bawhfctort r.' : G>e8ttwoOdi 1P. 

w. ;• 53 j: ,; ; Howett vM 

- of * 


Gihton r. Scudamore, M- lVs6,- 
Me*. 7 . Sel.'C*. in Cb. 63. 

10. One by will charge? all nu 
worldlf (State with his'debts, wd 
ilic sewed of freehold and copholfl 


estates, which he -, -- 

poses of by hit will., TbeoopyboM, 
though not sorrendered to the use of 
■his will, shall yet be applied to tho 
payment of tne debts, pan P< 
with die freehold- Hafrue. A 
M H.’lTSO. 3P.W. 96. 'J . 

is not now received mi the law of the ' 
courts of equity, which (apply the 
want of a surrender of a copyhold 
estate iu favour of creditors, «o far 
only ms may appear necessary for the 
payment of the debts. Vide Drake 
v. hobinson, 1 P. *43. 

llnxlewood v. Pope, 3 P. W. 3*■!”.. 
Malabar v. Malabar, Ca. temp. 
Talb. 78. Combs c. Gibson, 1 Bro. 
Ch. Rep. 873. Hillier r. Tarrant, 
Ca. temp. Talb. 3d edit. 288, n..rf 
ride S P. W. 98, notes.—But this 
is to bo understood of the legal 
estate onlv^jCr an equitable estate 
of copy bold will pass by such devise 
without a surreuder, Tide Car v. 
Ellison, 3 Aik. 73. Tufael *. Page, 
Barnard. 9. Allen c. -Poulton, 1 
Ves. '181. Macnamara-e.. Jones, 
'1 Bro. Ch. Ca. 481. • . • 

ii. If. 1 charge all my lands with 
payment of my debts, and derive 
part'to A. and odier part to.B. 
die .auditors cannot be paid out of 
thoMftds till the master has certified 
the proportion which each devisee 
i* tOxOtitribute: bttt if die master 
certifies dial the debts will eahaust 
tha-whok real estate, then % cre¬ 
ditors may proceed agsmsl W7«« 
fleTMec fbr tho whole. S: Q.V Vm 
Han v. Mordauut, 8 \eclu b^l. 
Strtatfield t>. Strcalfield, Cfcttmp. 




hwrtetf; mi a defiq- 

. . * - . °■ w* f% A.. ;*._•«-! Li 

ency of *asct»,. 
proportion with 



.copyhold) by 
udder the will 
principle hi Jfays 
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bikI Monlaunt;«bnt it dor* not ap¬ 
pear by tbo pleadings, or by the 
words of the decree, tliat die case 
was put upou that ground. 

12. One dies indibted by bood, 
and sewed in fee of diver, lands, part 
of which he devises to J. S., and tho 
other part he devises to his heir at 
law: though this latter devise is void, 
(as to the purpose of . making the 
heir take otherwise than by descent,) 
yet it shews flic testator’s ifilcntQuit 
the heir should have his land; aud 
therefore (os it seems) the land de¬ 
vised to J. S. and the other lands 
devised to the heir at law shall con¬ 
tribute in proportion to pav the bond 
debts. S. C. 3 P. W. 367- n. fide 
Howell v. Price, 1 P. W. 094- n. 
lxv.ig r. Short, l P. W. 403. Clif- 
ton v . Biit, 1 P. W. 678- O'Neal 
r. Mead, 1 P. W. 693. 

13. If one who coufrsaes a judg¬ 
ment aliens part of his land, aud the 
rest descends, the heir shall not have 
contribution against the purchaser. 
limey v. Woodhonb\ 1731. Set. 
Ca. iu Ch. 3, 4. W. K2E 3. 


14. An annuitant for lifp out of 
leasehold is not bound to contribute 
towards the cxpencc of renewal. 
Maxwell v. Ashe, M. 1752. 1 
Bro. Ch. Ca. 444. (n.) Fide 
Stone e. Thced, 2 Bro. Ch. Ca. 
243. * 

15. A creditor having five bomb, 
one of which had been paid before 
bill filed, afterwards a decree tliat 
tbo specialty creditors should ubato 
in proportion. He shall not be 
called upon to bring back what he 
had received, hut only shall abate 
o&i the outstanding debt. ]j)thian 
v. Haiti, II. 1793. 4 Bro. Ch. Ca. 
H?7. 

16. No contribution will be al¬ 
lowed in favour of a remainder-man, 
who might have been barred, towurds 
an incumbrance, in respect of an 
estate sold hy u prior tenant in tail. 
Lieml v. Johns, T. 1804. 9 Ves. 
03. Fide vast , tit. Estate, iv. more 
fully, twtefiam, Kirkliain c. Smith, 
1 Ves. 258. Blake v. Bloke, 3 P. 
W. 10. (n). 


AVERAGE AND CONTRIBUTION II. 

In nhat Proportions an Attrage and ( vn/ribulion shall be made. 


17. Where one devised lands in 
mortgage to A. for life, reduuftrier 
to. B. in fee, A. shall contribute pne- 
third of the mortgage money. 'Cor- 
ni.<h v. Mew, 1J. 1676. 1 Ch. Co. 
271. Rep. tenip. Finch. 220. 

18 . A mortgage is devised to A:, 
for life; remainder to B. hi fee. if 
the mortgage is redeemed, the money ■ 
*.hnll bcpnfd to them in. proportion 
to the value of ibiir estates, via. 

S ftlie tenant lor life, aoiif 
lo the remaind^rann. 
erf, M,.1O02?1 Vfiu r 70. 

, a: 

Had B. cone m tWnflfl 


time of A. he should have paid only 
two-thirds of the money, hut now 
the executor of A. who enjoyed but 
for a year, must make an allowance 
only for the time that A. enjoyed the 
estate. C/yof v. BaUtson, T. 1086. 
1 Vem. 404'. 

• • 20. J. S. mado a settlement of 
hik estate on bimsdf for life, theu 
to trustees for 99 yeare, to raise 
i£500 a-piece for fyis three ’nieces, 
parable at 21; remainder to plait*, 
tiff for- life; rtmeinder to his first 
son in tail; remainder^over. Bill 
by plaintiff to be>t’i^ ; poeression, 
paying his pr^portioif iff the 4; 1300 

of .which was due 

I m i*-future. 
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Domed plaintiff's estate for life to 
bear *£700, and those in remainder 
£800; but if the other £800 should 
under the limitations become payable 
in plaintiff's life, lie was to pay it, 
and the 99 years term should be his 
security for reimbursement. Rive s 
v. Rivet , H. T(* 90 . Pro. hi Ch. 21 . 
f ide Nightingale and Lawson, 1 
llro. Ck. Ca. 440, as to the propor¬ 
tion tenant for life shall bear with 
the remainder-man, iu fines and re¬ 
newals, where- it is said that in .a 
beneficial lease tenant for life renew¬ 
ing, the tine shall be apportioned 
according to the number of years un? 
expired, and the respective interests 
of tho partiesand in Stone and 
Sliced, 2 tiro. Ch. Co.. 24.1,. the 
lines, were decreed to be paid out of 
tlie accumulated fund, and not ap¬ 
portioned between tha^tenani for life 
and reroaindcr-maii. 

21. An estate in mortgage settled 
on A. for life, remainder to B. in 
fee. Tenant for life shall bear two- 
lifllis of the principal and interest, 
and die remainder-man * three-fifths. 
James v. Haifa, E. 1(02. Pre. in 
Ch. 44. 

22. A. devised a rent-charge of 

£l 0 ver aruinm to B. and another 
rent-charge. of £ 10 .. per annum 
to C. f both issuing out of the 
same land, aud with the like claipo 
of entry, but the land was in¬ 
adequate to answer both; both 
were in arrear,. and.etch -brought 
his ejectment and recovered. ’*L)e- 
fendant being in .possesion, ;‘the 
other grantee . brought his bill, to 
have an account of . the profits, and 
that one moiety might be applied^ 
satisfy Lis arrears, 'which .was . de¬ 
creed atconteiflly/ %]£urc v. Eure, 
H. 1697- I Lq. 4b. pU<14;., 

• 23. A freeman (if 

itfg issue twdv daftgh 

•£600 a-piece to mem, and .makes 

hi l *ifo executrix. By .« ettiibite 
it appeared'.that, his. pem<Np4;.dttet^ 
Hhissdeatk wu/ 10 , 000,10 
of which" the -widow, befog^ 



A. her second husband, in considera¬ 
tion thereof, settled a joiutqre of 
£600 per annum . Afterwards a 
loss of £ 12,000 befrV the freeman's 
estate: and though the wife was 
dead, aud it was urged that the se¬ 
cond husband was a pui chaser of 
.her fortune, yet decreed that the. 
daughters should have a proportion¬ 
able recoinpcnce out of the £G0U0. 
Pagett v. lluskihi, H. 1713: Pre. 
in (A. 431. Ciilb. Ch.Rep. 333-Oilb. 
Eq. Rep. ill. In Mead v. Lord 
Orrery, 3 Atk. 240, Mr. Vernon ex¬ 
pressed himself dissatisfied with the 
decree in this cuuse; but Lord 
Hardwick* said, he could see no 
ground for it. 

24. One seised in fee of some 
land,- and possessed of other land 
for a term under lease, devises the 
fee to.A. aud tho term of years to 
fi. and dies indebted on - bond. 
Upon a deficiency of amets, they 
.shall contribute proportionably; but 
if A. had been residuary legatee he 
should have jynd the debts. Long 
v. Short, 4 t. 1717. 1 P. W. 404. 

2 Vcm. 750. Note . The will was 
made sinpe 3 8 c 4 W. 8 c M. against 
fraudulent devises. Every devise of 
land is. specific. Vide PorTestea r. 
Lord Leigh, A tub. 171.—See more 
of contribution and marshalling assets 
in Clifton o.Burt, 1 P. W. 678. 
Haslewood v. Pope, .3 P..W. 322. 

. 2S. Byr marriage articles it was 

agreed tint £G000 in trustees hands 
should be laid out in fend to be 
settled on the husband fyr life, re¬ 
mainder to the wife for life .for her 
'jamtere; remainder to the first, - 8 tfey. 
ton of the marriage itf.ttil .mate,' 

successively chargeable with £2000 

for younger children, rmttehulerj^ 
the husband in fee. The .marriage 
took,effect; and £6000 b*$*Sted 
in Iqftery aphuities^Mwa.; W consedt 
of ,tb* hu4>*ud wKl.Wd ljw 4 .oiit iii 

torn of 

On a bill by the 

m feet oF^mo^age odd , four i 

vbrtth. tnu tees 


* * 
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for an.cxrailiqii of the trust, decreed 
tte. pod lei bear two-thirds of llie loa*, 
and llie younger children oue-lbird, 
(ncrordiug lo their. proportions J and 
referred lo u ma.su r to lia\e a settle- J 
ment made accordingly. Chamber^ 

v.; dumber*, T. 1730- F5i*gib. 1*27- 
2fi. Lra*^ of a coal mine, reserv¬ 
ing rent. A. the !cwe declare* him- 
self a trustee for fire persons,. to 
eitch a Cilh. The five partners enter 
upon the work and take die pfofiti 
of ibe mine, which afterwards bo- 
conu*s unprofitable, aud .the lessee 
insolvent. Decreed, tliat the cutui 
que trusts should contribiiic each 
ouc-fifth towards satisfying the plain¬ 
tiff thu arrears of rent that had in¬ 
clined during llie time they had con¬ 
cerned themselves in taking the pro¬ 
fits: Clrreeriug v. I Vest Icy, M. 1735, 
ft JVW. 402, cl vide note. Vide 
Clmncell.or r. Poole, Doug. 735. 
In Lib. Reg. A. 1735, fo. 52G. 
S. C. nomine Clavcriug v. Reed. 

" ' C7.. A church lease for three lives 
was devised in tusOor testators 
widow for life, retnaindPf to his sob 
in tail, ode life expiring during the 
widows life. Quart, At whose ex- 
jpence should the renewal he made?. 
Pyr Lord Chancellor — Where a 7e- 
gal estate of this kind is devised to 
one for life ; remainder over, gud 
the temril for life is. one of the per¬ 
sona upon whose life, the lafse is 
held, inert C rto reason, hfe rfiould 
he at any expence in afidin^juidlher 
life,' b&nuse the lease , is os/durable 
an his iajferefct/. So where it is given 
in //7/s^ih the same manner, and the 
cost id me iautjk .one of the lives 



that lease/'in 





cxpence 

In the p 
trust for li 
iiefit (rdm't 1 ., 
who has Uie 
Am 
it is but 


that.the widow should contribute to 
the,ex pence of the renewal; and as ' 
to thc : proportion, the. rule .is, thut 
the tenant for lifp.ahall pay one-third 
of th e Charge, tw keep. down the in- ' 
forest, ,gnd that seems reasonable in 
this ciao. The widow accordingly 
paid ouo-third the expencc. Verney 
?. Verney , E. 1750. Amb. 8ft? Vide 
Vet. 428, S. C, where .it it said, the 
computation of tenant for life bearing 
one-third was a wrong mle, as be¬ 
ing too low*. Vide ante. Rives v. 
Kirca, pi. 3, and Nightingale r. 
Lawson, aud Stone n. 'fhecd, tlierc 
mentioned. S. C. 

28. ‘ Tenant for life of on estate 
for lives, being himself one of them, 
it i» not competent to die. remainder- 
man to compel him to contribute lo 
the **peuce of a renewal, if .it is a 
legal estate. Srdquert, if n trust. 
‘White v. mite, T. |7&8. 4 V ca. 
33. et tide Vcrmy ^Venter, ante . 

29. This case coming on nniiv, 
upon appeal, Lord.Cbunocllor Eldon 
held, that though the old rule throw¬ 
ing one-lbifll of the fine for icriewnl 
upott the tenant for life, does not 
uow ptwail; the tenant for life 
in general cases must contribute be¬ 
yond tbe interest, in proportion to 
the jKiiefit he takes; but in this case * 
the testator having provided a fund 
fqr renewal, the tenant for life! 
might pdt in his own |ife, and was 
not ; under au ol4jgation to renew . 
farther than to permit a mortgage 
for raising the fond. The decree 
waj therefore affirmed; inserting ex¬ 
pressly that the tenant, for life ought- 
‘.to;bar*, kept .down the .interest. 
Wile * While, T. 18Q4- 9 Ve*. 

-A&V v. JLawbotv 

l Vet, 




Wk 
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expired tem. Nightingale t. Lop- I 1 98. ,Hre role tbit • tenant for fifo 
ton, E. }785. 1 Bro. Cb^ Cl. 440. ] of an estate for* lives shall pay. one* 
3). A. hiving devised bis freehold, | third of tbeoxpcnce of renewal ni 
leasehold, and personal property, the unreasonable, sod does not . noiy 
leasehold being bishop*leases, re- prevail;-the fair proportion is,, that 
Dewable, which be ordered to be (re shall keep down the interest, like 
renewed to B. for life, with remain- the devisee of a mortgaged estate, 
dera over, tbc fines ire to be bald White v. White, T. 1798. 4 Vex. 
out of the accumulated fond, slid S3, et vide 1 Vn. jun. 834. S. P.' 
not apportioned between the-tenant Vide etiitm While v. White, and 
for life and remainder-man. Stone Petiryo v, Hughe*. poll, tit. £i* 
v. Thced, T. 1787. 8 Bro. Cb. tattle i. * • 

Ca. 243. .. 
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I. Of Arbitrators^their Power and Duty (s). Punishmentfor Neglect- 
or Abuse ( b). Suits against them (c). 

If. Of lke Subrnnsiori (d). Parlies thereto (ey 
III. Where examinable (ty Where confirmed (tr). When set aside (h). 

• Exceptions (i). Disobedience and Punishment (k), and of the 
: Avttrd gtneralty Qy . 

• • wv • • .• 

" AWARD I. 


Of Arbitrators, their Paver and Duty (a). Punishment for Neglect 

or Abuse (b). Suite against them (c). , .... . * 

fc) Of Arbitrators, their Pouter and 1 5. Arbitrators are not bound to 

V Duly. • I give notice when or where they meet. 

1. Arbitrators were toqiakc their I fittenn v. Peat, T. 1747. 3 Atk. 
award on or before the S7th March. ) 630. ' 

They liave the whole dky' and the 6.An arbitrator cannot conaider 
Umpire has no power od that day. hnnselfanagent for the pereon who 
Anon. E. \0&Q. 2 Vcrn. JQO- a appoints him. Caleroft v. Roebuck, 
8. Arbitrators eannbt Atlcgtle T. iTSQ- ' 1 Vies. jun 286. 
their powdK-' ‘ Lineood J -1* The time of making an awanl 

1742. 8 Atk;,603v ::’ 1 was-enlarged from the first.day of 
• S. Arbitrator* need jpbtchalk Out 'Micbaidinae term till the fint day 

»tho-matM. by. wipch‘fc^ytwmrd is of Hifay term. An aw'd q*deou 


ejfmkne od>pitb ; unde 

cfc of rafawaiti , 7 m 
c^portnerehip.’ WiUsmft 

» m-m 


utaal 
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g. An aw art contrary to law is 
an ncen of power, and may be im- 
pentlied. Morgan v. Mather , M. 
I7!)2. 2 Vcs.jun. 1.5. 

10. Where the submission is merely 
by bond, the arbitrators may award 
routs, as between attorney and 
client. Hartnell v. Hill , 11. 1801. 
Forrest Exdieq. Rep. 74. * 

11 . Undcr a reference to settle 
the matter in difference, and ward 
•nett alterations- tn the defcnctanr*s 
voiks, as to the arbitrator should 
JCfu necessary, regard being bad to 
their state at .a particular period. 
Au a wand, directing no other altera¬ 
tion than that part of the machinery, 
which Sra 9 mode of wood, should be 
made of* cast iron, was held a dye 
execution of die authority. Walker 
V. Frobisher, T. 1801. 6V«. 7a 

12. Arbitrators must understand 
that they act corruptly, if they act 
as agents; so, if tliey take instruc¬ 
tions or talk with oue party in tbc 
absence of the other. Felherslone 
r. Cooper, T. 1 OM.VCes. 69. 

13. Ad admission of assets by 
mistake is it clear subject of the 
jurisdiction of an arbitrator tinder K! 
general reference. Young*. Waltrr, 
Jfc 1604. 9 Vca. S67. . 

14. Every arbitrator has a power 
•object to his discretion to proceed 
ex parte, if one of the carries plough 
duly summoned will not attend. 
Wood v. Ixahc, E. 1806, I2 Vcb. 
412. 

• * 0 

(b) Puniihmentfor Neglect or Abut, 

15; If arbitrators picul their award 


to a bill charging 


they 


must support their plea or pay coats. 
Lingdod v. Cruncher , Tl 174*2. 2 




Atk.395. 

I Re An arbitrator' making an im-> 
proper declaration is liable to costs j 4 
but he must have bn opportunity to 
answer. Chicot v. Lequeme , T. 
17.51.2 Vcs. 315. ; • 

17. An nrbifralor combining shall 
pay costs. Jsord Lonsdale r. J.it lie- 
dale, T. 1794. 8 Ves.jun. 451. 


(c) Suit* against them. 

18. Bill to- be relieved against 

an award. The arbitrator! bring 
made defendants, demurred to the 
whole bill. Dent, allowed. Dr. 
Stnrard v. E. India Co., X- 1700. 
2 Vera.-.'>30. . .• 

19 . Bill to. impeach an award, 
the party pleads. ihc award as to 
tlie account—Plea allowed—Arbi¬ 
trators plead tbc award—Over-ruled 
as covering too much. t.lodfrcy 
y. Boucher, 1731. 3 Via. 139, 
pi. 38. • 

20. A submission is made a rule 

of court, and the award vestraiiia 
any application to equity. Arbitra¬ 
tors, may plead the award in equity, 
though- defective in law. Lihgood 
v. Crotscher, T. 1742. 2 Atk. 

395. 

21. To a bill against an arbi¬ 
trator to discove> the grounds of 
bis award-^-PIca, that ho was not 
bound to discover, allowed. Anon. 
T.4748; 3 Atk. €44. 


+ Z 
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Of the S&admim ity ***** ***** 

: • ..V 

I A V • # W i. t t Vi. ^ 


(*) Of the r . Ro- 

K. If two submit Bll cOoftoveiy. At mo*' ft A*>. 

m. to tl» .ward of I; 9.1 ito^od,, 37* 

dt pn minis, and 1. .S. Bubo* S3, ft), if tfcio award differ* from' 
ill a$|fd in part onlj, it it raid at the whnttiarinn J v'it ta void both id 
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law and in equity. Hide v. Petit, 
M. 1670. 1 Oh. Co. 186 . . 

-4. Where throe persons submit 
to an award, the arbitrators may 
go into all matters, joint and se¬ 
veral, provided they have knowledge 
of the fact, and all parties are be¬ 
fore diem. Carter v. Carter , M. 
1084. 1 Vcru. 239. 

95. Exceptions, to an award were 
allowed, though, by the submission, 
there should be no appeal or ex¬ 
ception. Hide v. Cooth, M. IG89. 
2 Vera. 109. 

26. Submission, conditional, to 
au award to be made de prtrmutix. 
An award for part ia bad;, but, 
where the aubunssiou is not con¬ 
ditional, the award is good pro tanto 

s* c. 

27- Submission to three, or any 
two of them;"-two make a private 
award. Set aside. Burton v. Knight, 
M. 1703.2Veni.314. 

28 . Submission by a bond, the 
court will allow the same objection, 
as in au action on a boud. Cox- 
eter v. Anderson, E. 1720. 3 Vin. 
134.pl, 19. 

29. Submission by rule of court; 
the court will not receive, objec¬ 
tions, for the whole is considered 
to be within the rule. 8. C. 

30. Bill to be relieved against 

au action ou the bond. Plea u 
to so much of the bill as. sought 
to set die award* wide, and setting 
fojrdi the submission and.award as 
fairly made. Pjca. over-ruled, as 
covering too much, for plaintiff is 
entitled to relief against the pe¬ 
nalty in hH events. Potter v. 
Davy, M. 1734. SKq. Ab. 73, 
pL 95. . 

31. Though the prbitrators award 
the costs of die refert^c^ ythich 
are not within the terms of the sub- 
mimioD, UwJ will^ not . v^W the 

U.18PI.. Fans* E*ch,Rcp, 75. 

38,- 


v(*8 made a rule of court after the 
award made. J*casual v. King, K. 
.1801. 6 Vet. 10. 

S3. AU the parties to a suit con¬ 
sented to a. reference; but the arbi¬ 
trator did not make liis award wiib- 
in the time. The court enlarged 
the time, and referred it* back to 
die aibilraior, with tlae consent of 
a |l parties, except i. S. whose soli¬ 
citor consented for him. Held, this 
did not bidll 1. S. though admitted 
that lie would have been bound at 
law by liis attorney's consent. Col- 
teall v. E. 1667. 1 Ch. Ca, 

34. If the parties, in court, sign 
an order, by consent, to refer to 
arbitrators finally to determine, and 
the award is ratified by die decree, 
yet one party may revoke his sub¬ 
mission ; but the court will grant 
an attachment against him for oo 
doing. Hide v. Petit, M. 1670. 1 
Ch. Ca. 185. 

35. Award that a mother shall 
procure her cUdghten to convey, 
'lie daughters are not bound, though 
they arc entitled iu remainder to 
the premises in question. Evan* 
v. Cogcw, H. 1727. 2 P. W. 450. 

36. The objections to the award 
in this case being such as might 
hare been equally the subject of 
jurisdiction in die court of King's 
Bench. where the reference. was 
made a rule of court; it was con¬ 
tended that the reference ought to 
have been made a rule of court be¬ 
fore the award was made; but per 
Eldonj C-. U is of no consequence, 
for ii must be made a rule of court, 
in order to apply (a); but where a 
tnvi could have relieved himself at 
law, this court will deal less ac¬ 
tively for,him than if his bill hod. 
brought forward grounds peculiar 
10 the jugritipir orwity. ft. 
tkenlonti r., jCoopmj, T.... 1803. .0 




AWARD ill. 


m 


■’ (e) Partin thereto. 

37. r J7io#e who are not parties 
to the submission arc not boundsbv 
the Rivard. Th^mptonr. Noel, E. 
1758. 1 All. 60. 

3ft Psrties to ail award are bound 
by it. Price v. William , T. 1791- 
] Vea.Jinu 365. 

3J). A reference *to arbitration 
being proposed, it was 


one of the parties was a married 
woman, • in respect of her interest • 
in a fe*l z qstate... Lord Chancellor 
■would not allow the . reference, Ttor ' 
wbuW ht;rlct r it''go iolhe rooster 
to enquire'if. it bo'for her bene-/ 
fit as in' tbo -case ; of au tnfant£ 
i distinguishing the case of dcctiou 
uiiou' the condition imposed.!' Da- 
tui.Page,E. 1804. 9 Yes. 3 50. 
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Where 
generally (1). 



here congmed (g). When set aside (hy Kx- 


and rnmikmutl (k y- And of the A card 


• (f). Where examinable. • ' 
40. An award, pursuant to an 
order of court, must be confirmed, 
and the cause may be set down for 


hearing on the award. Crtslcu V. 
Carr%gton,T. 1687. 1 Vera. 469 . 




an award that has Mop examined 
by : another court' 'of •’. competent 
jurisdiction, liriles* Subsequent fraud 
be shewu. Coftter'-v.' Andcr- 
son, E. J7C0. A a-Bq; 'Ab. 92 , pi... 

a. • y-t 

44. The barnnii of the exchcqiiW- 
thought tlumselvfcs not confined 
to allow of -exceptions to awards 
within ihc time prescribed*^ the 
statute, 1 gs courts of laware.- Al- 
fonfci v. Cfl/«pe«,T. 17«l.* Bnub. 
465; . / * : 

43/'Butlxjrd Chancellor thought 
.the tiro term given by f) and fO 
VV. Ill, c. 15, s. 2, for complaints 
^gainst, undue awards, concluded 
dll courts and all manner of equity. 

> w— .«.% ■ Godfrey*-. Boucher, 1731..3 Via.' 

be hetfrd together 139, pC 38. 
matter. Hamilton I 46/ Where arbitrators are. do- 

cyved, Or make a clandestine award, 
too court will avoid it. Atedca/fe 
>. Mtdcatk, T. 1737i Atk/6?.' .. 

; 47. Bifl will ntt licit o enforce 
an award where c tlw . par^ to *e 
imbouseitm do. not acquiesce ikmuft 
be enforced at* law. Mlm 

c>/p^r-kT Ca 

the Mirii 

proper court 

174ft iAtt-1M, 


$ Venfc 79. 

41. Bill for w decree upon a mat¬ 
ter aboub.wbtth auN^yani lias been 
made; without noticing the award, 
defendant ' insists on the award ; 
plaintiff, m a suppletnental bill, 
object*.to it; -defendant files a bill 
to cam tte award into efietti - The 
court decreed on the right originqlljf 
insisted on, leaving the award open 
to each party's.rowdy at law.. De¬ 
cree. reversed • in Dumb . BVbc, hy 
whom the .cause was 1 sent 
that both-: 
on the 

* Sutpkto£% l7OT. -CdlW P.. 

42/ On^iW. bill to .set aside" an 
award pfemff 1 . mi law did riot pur- 
mic this method prescribed in 9 W. 
III. b/liii 
action on 

be pl«4to Ibetu risdlcdMto>tfb it 
Ordered, 

for'thd resolution if 
tint equity may not. 
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40. Neither law or equity *will | 
make -a presumption to overturn 
an awar^ and.it i* proper-*th# 
both courts should adhere to one. 
rule. Lingood V. Ed*,H.' >74* v 
8 Aik. 505. # 

'J* 50. Equity wiH not regard an ob- 
jection to an award merely in point 
of form* or aoy other trivial. mat¬ 
ter. Litigood v." Eade, H. ..1742. 
t Atk. 504. 

51. There is no way to get rid 
of an award in equity but by bill. 
Sumpter w. Life, H. 1773. Dick 
474, 

5C. Thoughan -arbitrator, .00 a 
reference 10 enquire into fncU. it 
as a master, the court wili draw 
the conclusion, , and see - that it ia 
right Knot V. Sitnmondt, T.' 
1791. 3 Bro. Cfa. C*. 358- 1 Via. 
jun. 369. . ... • j. 

53. The judgnient .of arbitrator* 
on an allowance of compound in¬ 
terest ia final; fin' if hi: aconclusion 
of fact, and, by a reference to ar¬ 
bitration, the court direst* itself of 
all judgment on the facts. Morgan’ 


v. Mainer, Al. I7ya..8 yea. jun. 

13 ;aa. . 

- 54. Award that all suits should 
be discontinued, on motion that a. 
subsequent bill filed should, be 
dismissed, the court refused to 'act 
upon • thb award.-. Hutchinson v.. 
Hodgm, M. 1793. .8Austr.36l. 

55. Courts of jaw hasp. a. dis¬ 
cretionary power to enforce a-'con. 
dition not. to -file a bill iu equity- 
lord Lonsdafe v., lMtkdafo-$.: 
1794. 9 Vcs.^1. . .• 

5,6. Billies to jset aside an **atid 
-for fraud, though ; madeX<tule’of, 
a-cqurt of 

W. IIL «. lfcj 

451. • v . '• • j V’ v 


•titnted itself for the arbitrators, and 
mode the award,- even where the 
substantial thjpg to be done is agreed 
between the forties; still less wlkae 
any tiring substantial is to be set¬ 
tled by the arbitrators* Cootk v. 

JachoH, H. 1801 i 6 Ves. 34. 

• , # 

• • • • 

(g) Where confirmed L 
58. - Award that tenant for life 
should pay the remainder-man £370 
for wirte (Which was near the va¬ 
lue of his estate), held good, though 
the party had made good the re¬ 
pairs witniu £40 before the award 
was made/- Where manifest emir 
does riot appear, without unravel¬ 
ling the award, and examiniug mat¬ 
ters of accounts, it is not rdiev- 
ahlc. Brottn v. Brown, E. 1683. 
1 Vent. 157- 

.V. 59* After an.- acquiescence of 
nine years, an award shall not be 
set -aside or unravelled on ■ sug¬ 
gestion that the umpire.dud only 
considered of particular matters. 
JontM ?. Iknneti, it-1713.- 1 JBro. 
P. C. 411.’ . * : 

\ 60. An award made without hear- 


fbr fraud pr partiality. Luigood 
f. Eodei H.1742. 8 Atk. 501. 
^<&' Coufis of law. formerly used 
to6 v y. oibob - nicety in determining 
•wards.• • 


WHT^iate;** 




• aI 


wn 


grie directioia to 
<kx*,no t ritiat* their 

VAtowOs • 
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60. If Arbitrators are mistaken in a 
doubt ful point of law, ft is no ground 
to sot aside the award, lticluut f. 
Fain, T. 1747. 3 Aik. 494. 

67. Award mode by judges of tlie 
parties own choosing, is final, unless 

< comiptiou appears. TittenOn v. 
Feat, T. 1747. 3 Aik. 329. • 

68. Award cannot be set aside on 

motion, without being made a rule of 
court. Chicot v. Lcfjuane, T. 4731. 
2 Vea. 317. * 9 

(iy. 'lie court will not let a party 
object W an aw ar d on a bill to set it 
aside, except for partiality or corrup¬ 
tion; but if tile party, bv bis bill, 
prays an account, be may make legal 
objections. Champion v. FVenhom, 
M. 1734. Amb. 243. " 

70. Award not set aside iu toto for 
a mistake which turned the balance of 
an account. S. C. 

71. An awaid can only be set aside 
fur partiality or misbehaviour in the 
arbitrators, or fur an excess of their 
power. Sumpter v. Lift, H. 1773. 
feck. 474. 

72. Awaid on w general reference 
cannot be impeached for erroneous 
judgment; but may for corruplioa, 
misconduct, excess of power, or mis¬ 
take admitted, but the evidence must 
be satisfactory. • Morgan v. Mather , 
M. 1792. 2Vcs. jun. 15. 

73. Award not to be set. aside lie- 
causa an arbitrator made us# of an¬ 
other person's judgment. Emery y. 
Warn, £; 1801, 5 Vea. S4$. r 

74. Ak Award cannot be distui bed. 

for a mistalrebii * question of law re~ 
fared. The. arbitrator here wot a 
clergyman. . Chine v; Cti*g r T.* 
1801. 6 Ves. 2$2. . . . . 

75. Itis TOgroimd to set aside an 
award that thfc acdlcitor-saya be can¬ 
not attend the ar 
raent, forif 
appointment lie must 
i* it a ground to set osvle an* 
that it was prepAMd bytha 



delicate. Fetherstone v. Cooper , T. 
1603. 9 Vc*. (M). 

76. If an arbitrator under a gene¬ 
ral reference meaning to decide ac¬ 
cording id hSr, mistakes, the court 
wHsetdist right; jqt if die parties 
choose to refer nrattcrtfof law, meaiw 
iwg to hgye tlie judgment of the arbi¬ 
trator upon ttiem iu stead of that of 
the court, the award, tlkough not agree¬ 
able to law, cannot be merefore im¬ 
peached. Younge. Walter, E. 1804. 
1) Vet. 364. ride Kent *t. Elstob , 
3 East 18. ‘ Ching v. Ckiitg, 6 Ves. 
282. 

, • • 

(h) fFkenset aside/ 

77. On Or submission, by consent 
and order of court, an uwanl was 
made that a.guardian diould give a 
bond, that tlie.infant, when of age, 
should convey his ' lands, per cur . 
This award is unreasonable, and must 
be set aside, as binding upon an in¬ 
fant who may refuse to convey when 

of age. Cavendish v. —*-, T. 

1676. J Cli. Ci; 279. 

78. The arbitrators bang interest¬ 
ed in ibc cargo tourhing .which the 
a'-ard was made, their award was set 
aside. Earle 1 . Stocker, 1L iGfll. 
3 Vein: 231. 

7*J. Arbitrators promiso to hear 
witnesses, but do not. Their award 
set aside. S. C. J idt Champion v. 
Wcnhani, Amb. 245. 8. P. . 

• 80. Art award tirade by n man con¬ 
victed ofpcrjuiy held void. Parker 
V. llitrroughs, H. 1708. Colics’ P. 
(4 267- •*. *„ 

81. Arbitrator* th^r crow.-uid 
pile to choose in utnpir*. His awnrtl 
Kt aside, because so etrtwen. Uaerii 

r. MMetli Hi 1704. 2 \W 485. 
A sdbmispon to (tope nbkm- 


tora, or anyt*p of 

•.jmrawrtwl. 

m 
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AWARD Ilf. 


him as to some matters in iloubt. 
Arbitrator refused. Awurd held ill. 
tycUigi cc v. Carpenter, T. 1735. 3 
P* W. 301. 

. 84. Arbitrators did not hear urfc 
Besses according to. their promise. 

Mwanl set aside. Champion v. W'd/i- 
Ao/n, M. 1734. Arab. 243. 

Earle r. Stocker, * 2 Veru. 251. 
S. P. . 

85. Baron .and feme, before mar¬ 

riage, covenant to release all right 
that might accrue to them, under the 
custopi of London, from the wife’s 
fathers personal estate. Ilia hus¬ 
band is bound by Isis covenant, and: 
his release will bind the wife. An 
award to the contrary set oaido. 
Mtdealfc v. Mtdudft, T. 1737- 1 
Aik. 63. . . N -. 

86. If arbiinttpra delegate their 

power, the award it totally void. 
Lingood v. Eade, H. 1742* 2 Atk. 
505 . . . : 

87. If arbitrator* are mistaken in 
*p&ri«.point of.-law it is tf'gTound 
rule to aet aside die award. Kidoui 
V. Pain, T. 1747. .3 Atk. 494 

88. Award set aside, the arbitrator 
Inuring received evidence after notice 
to the parties, that he would receive 
uo more, and in which they acqui¬ 
esced. Walker v. Frobisher, T. 

1801. 6 Vcs. 70. 

• 

• • • 

. (t)Erceptit»u. ? 

89. Where excggnoui .were taken 
to ail .ward oa a reference, by cow- 
•ent, tlie court comideml they had 
power to examine the jiatke of yip 
award, aodaoted accormugU. Squib 
t. lioltou, M?i670. 1 CU i; Ga. 186. 

90. Either £aity.op*j. except to an 
award made by u> order of court 
Crude# t. Carritigton, 

Vera. 469. .ft-VSK» 

91. Exception? 

92: In this cape the award or ip- 



port of, an arbitrator, upon a refer¬ 
ence, was brought by him into court, 
to be read r but objected to, as not 
being bled and continued, so as to 
give die party, an opportunity to ex¬ 
cept The court ordered die.report 
to be filed, and the party did except 
accordingly, but his exceptions were 
over-ruled. Vernon . v. J hefts, T. 

1771. Dick. 432. 

_ • 

93. Exceptions will lie to anawasd 
tuxlef a decree, if only ad computing 
dwn, but not if to all matter* in dif¬ 
ference. Woodhridgc v. Hi/ton , T. 
1784 Dick. 640. 1 Bro. CL. Ca. 
998. 

\ 94 Exceptions do not lie to an 
award. Price v. Williams, T. 1790. 

3 Bro. Cb. Ca. 163. 

• 96. Exceptions will lie to matters 
on die face of the award, but not so 
matters of fact. Dick v. MiUegan, 
M. 1792. 4 Bro. Ch. Ca. 117. 

90. Exceptions may be taken to an 
award upon reference to enquire into 
fpets.. If allowed, t \pt court will refer 
to a master, and not bock to the arbi¬ 
trators 8. C. cited in Knox t». Sim- 
monds, E/1792. 1 Vos. juu. 309. 

4 Bro. Cb. Ca. 358. 

97. Exceptions to an award over¬ 
ruled, the order I>eing that the awasd 
should be finul. Mitchell v. Harris, 
E. 1793. 2'Vea.jon. 13p. 

\ky Okobedience and Punishment - 
• 98.. Attachment issued for not 
obeying an award, and then die party 
attached died, the attach m e n t is gout, 
and die remedy lost; for it is not in 
nature of a judgment, but of a con¬ 
tempt Webster v. lluhup, M. 1793. 
2 Vera. 444. Prv. in'Cb. 923. 

99. Where a submission to an 
award ia made a rule of court, it is a 
contempt to dispute the order, unless 
partiality pr comiptiou shewn. Lin- 

Ctouchw T, 17+2. 2 Alt 



100 *: Qn noqrpferfonnance of an 
awvd the proper.motion is, that the 
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I* tily «turn! committed; and the aer- 
sice muni be ptrsonal. Knot ▼. Stm- 
tihthdi, T. 17!U« 3 Bio* Ch. Ca. 
3 j 3. 1 \ti.jtm. 309- 

(I) Of the Jeard generally. 

101. Awaid lo be made on or be* 
foie 27th of Much; and, if Uie arbi¬ 
trator* do uotthen award, the msuiie 
to nude his award on die name any. 
The aibmatois have the whole day, 
and the umpire Lai no power. Anon. 
E. 108}). 2 Vern. 100. 

102. Au awaid that a mother *halI 
procure her daughter! to cootej, not 
binding on die dauahtas who weir 
entitled in remainder. Evans v. 
Cogatt, H. 1727. 2 P. W. 430. 

103. Bill lies to enforce an awaid 
to convey an eatatc where the part) 
submitting hai i rceived the considera¬ 
tion money. Itall w. Uardy, T. 
1733. 3 P. IV. 187. 100. 

104. r Hiere is a difference between 
an awaid to pay money and to do a 
collateral thing. S.C. 

103. B3I to set aside an award. 
Plea, account stated and rrlca* a, but 
no aiiiivcr to particular concealments 
and frauds allied. Plea bad. South 
&ea Company ▼. Bfwipdead, K. 
1134. 3 Vui. 140, ill. 00. 

100. Awaid tliat an application 
iliall be made to mnliamctit to com¬ 
plete it, not biudiug, unless the act 
passes. Gibson v. Xip/'A, 1741. 2 
llq. Ab. 03, pi. 7. * 

107. lbc couit will allow an 
award to be pleaded to a lull for th« 
same matter, where it does not ap¬ 
pear there was any discovery of new 
evidence subsequent to the awaid, or 
«*uy fraudulent concealment of evi¬ 
dence by the defendant, at the time 
cl the award. Iletbeti t. Buiketey, 
E. 1743. Uidgw. Ca. temp. Hard*, 
LOG. • • • 

105. Pit a of an award far account 
in good, both as to marts and disco- 


100., Disputes between a widow 
and heir at law were left to arbitra¬ 
tors, who made an awaid, to which 
the parties agreed; but no particular 
use* were directed thereby, escept 
"that the lands should be settled a©- 
coidiog to testator's will, and rouvey- 
auces were made to cany die award 
into effect. The conveyances limited 
some of the laudscofttimy to the will. 
Opon a bill, by the widow, it was 
held sbe was rntttfed to have the con¬ 
veyance rectified. Ridout a. Pain, 
T. 1747. I Vcs. 10. 

110. Submission of oO matters in 
difference. Awaid to deliver up cer¬ 
tain securities; two bonds wcienot 
noticed, jet presumed to be included 
in the award. Croflon v. Connci, 
H. 177a 0 Bro. P. C. 400. 

111. Au award to be made on the 
first day of Michaelmas terra, aftcr- 
waids enlarged tilt the hist day of 
Hilary term. An award made ou the 
fiist duy of Hilary term is good. 
Aaoi v. S>mmndsj T. 1791. 0 Bro. 
Ch. Ca. 338. I Vet. juu. 360. 

112. An otdci of reference .vas 
made to arbiiiaion, to tuLc an ac¬ 
count as bcfoie a master. Tbc par¬ 
ties me bound by u genual awaid, 
without '•tutjng paiUoilaia, and the 
duiJou is final, because upon mat¬ 
ters of lui L Dick v. MWenan t M. 
»7 fl 2 Vcs. juu. 23- 

* 113. Them cannot bo a partial en- 
•puj iu nrattcu of award. Matters 
oiYxceptiou must w* confined to u hat 
appeals on tbc fjee of it, compared 
with the proceedings. Any thing tfr- 
hois most come upon motion 10 set 
it aside*. Dick v. Jl U/cgan, M. 
1704. 2 Vcs. jun. 24. 

114. B3I lo set auck an award that 
bad net provided for a ^raibcular 
event The twaM pught.to lie final, 
units* peiticulah Wirt staled. Pita 
of fibs award a0o*cd. Jlouth v. 
Peach, 1H. 179$: 2 Austr. 310. 

1*13. A p*ty cannot go hito equity 
fee a dkcoveiy, and then flj to urbi- 

l •* «•. 



bail: 




triton for relief, for the coart .Will 
not be arftaQary to a domestic fonjrn. 
Street t. Rigby, E. 1808. 6 Yes. 
881.- 

114. An award, which. settles foe 
costs on both side* hiAqpt. Hartnell 
». Hill, T. 1804. Forrest Each. 
Bep. 79 >- ; • • : : 1 

l id. 'Dw court wiH not act under 
an award in a chant; cause without 


th» Cttueot ]qf w Rttmroy-geneid, 
or mniirili* whether it be for the be- 
rifcllt of thrcjferitj or not; but with 
the attorney-general's consebt tba 
court will allow Reference to sjiii* 

. ticular person bjnaoie, not ccAisder- 
mg him as an arbitrator but as *4 
special referee. Attorkey-Gmiral 
t. Hewitt, H. 1804a 9 Yea. S3*. : 
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BAIL. 


1 . In a hill to be refieved against 
a bail bond frs u t folrut j y amignedby 
the sheriff, the pontiff hi the action 
at law moat bs >'htrty. ^Itrael r. 
Narboame , 1 M* lOes. * tgrffiW.** 

8 . If the prihcipal in a bond; be¬ 
ing arrested, gmu bail, end judg¬ 
ment is had agajnsftbe baft, and toe 
sureties in the ori^lndl bondare sued 
and obliged to par the money, (bey 
shall hate the judgment against the 
bail aasigued to them; auditin' foall 
not be contributory, for the bail stand 
in foe place ,of the principal. Par- 
tots v. Priddoek, E, I708-.8 Venn.' 

floe. 

S. Where a bankrupt was arrested 
by the petitioning creator, .sad kept 
in custody till foo soliciter could de¬ 
tun him in anofotj'action, 'foe court 



for debt. Ex parte Parker, T. 

; 1707. 3Vea.554. ’' ' ' 

5. Plaintiff at law has a right to 
hold'defendant to bait on bis Own 
affidavit ; but . there; have been cases 
via Which the court of law has per¬ 
mitted an explanation of foe circum¬ 
stances by defendant’s own affidavit, 
particularly between foreigners upon 
foreign transactions, and where an 
abase of foe process has appeared,' 
has ordered common bail to be filud. 
Dt, Cornett v. De Calanue, E. 
1799- 4 Ves. 590. 

6 . A detainer before foe defendarit 
cobid be discharged frOra an illegal 
anfcst, as he was returning" from his 
eiumiualion under .'a communion of 
bapkrajftcy against him. cannot be 
■ supported. Ex 'parte HatcJtuu, T. 

1799- 4Yes, 091. - 
•• 7. So wherern man was arrested 

jin rn^H ming home • from a motion 
' him in Chancery, and a de- 


158 . against him m t*aneety, ana a oe- 

4 . the prndege jut,* bankrupt he was ffiachafg^lwfo 

from nx it a during fill. r^TmriritiVtn ’ frorjb ..the ^iitcbI and the . detainer. 


extehda to an afon*mpfofo«r w»- \Bnaity,;*. Hotbed, M.-1799. 6 
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BANISHMENT. 

A wife, whole husband b by act cheater'a cue, 6 Co. 23. Cranvaf 
of parliament banuhed for life, way and Sanders’ cue, Cro. Jac. 407.— 
make a will, (a) Ad in every thing Nolt. The legatees t»der L«dy Baiv- 
actaaa feme sole, and 'as if bar but- dy* will, 4Uose\ husband .wO ba¬ 
ba nd was dead, the taecewtv of the nubed, were decreed their legacies, 
case requiring rise should have Midi 1 Eq. Ah. 1 171, |d. 1, C»-) Baniah- 
power. Countess of Portland v. men! can only be-by aet of pariia?. 
Frodgen, T. i68Q. 3 Veto. 104. nenb in 

(«) By 34 and 30 Hv Vlll; it'ia do- Newsome ft tfmmPS ¥■ Wi 38, 
dared in Capras wotd«,-that a devise as laid down WSt (tthnof Thomaa 
of any nianor,’ lands, &c. by •font de .Wayhnd, ,1 Inst.ISS j Fidt also 
covert, infant, idiot,‘dr'Non ronuNM. Indy Belknap’s ease^ 1 Inst. 132. 
is not godd. and that sadv only as Dnriy r. Doehess'of Mazarine, I 
have a sound and disposing uenlory Salk. l l6. V6pam»jf t. Carruthers, 
can devise. Fidt Marquis Of Wjn- 8 Blflep. 1197- 
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BANK OF ENGLAND. 


1. Plaintiff filed hii bill, claiming 

an equitable lien on Stock (purchased 
with A.’s remittances from Virginia) 
hi respect'of money paid by plaintiff i 
for the education of A.’s sous,'end 
charging that such remittances were 
to satisfy plaintiffs demand. The 
stock stood, in trustees’ name's, but 
Hie Bank refused * transfer. * On 
motion by defendant, tliat the Bank 
might be ordered to transfer,' Lord 
Chancellor laid, this was requiring a 
decree by an aiterlo^utoiy order; ft* 
defendant undertool- to prove idaib- 
tiff had t» lien, as appears by bis 
answer, ff is iuipbssiblc td‘ order a 
stakeholder toquli-the stakes. Bitch 
v. •Bro. CS. 

Ca. 574. •• ■ • V b-. r* 

2 . The Bankof'Eag/awf-Were 
made parties tvs< VOly^tWhs against 
them« 

An an etecutrff fiufctftSKb/|l 
into h«r Oborin* lh<f«l5i*$2e 
brought oar to a hearing,- RAhmbar 
: Ahwgttrij^an ifcAcUHttf* btpOoce, 
Vthd said, that although mpractfc* 


the service of * subpanm oh the Bank 
operated as an injunction, by .pre¬ 
venting their transrer, y«t it - .a* uot 
ao in law, as the mbpdila served 
could'not be an'answer to an actiou 
for not permhtMg • transfer, though 
su injuuction would; and his honour 
declared it improper to bring the 
Bank to' a hearing. Bill dismissed 
with costs as against the Bank. WVf- 
'hams V.V mikam, T; 1786. 8 Bro. 
Ch.Qr.S7. r ■ •. *• 

Vig. Stock m tub Bank being riven 
tv will to A. for life, remainder to 
B.i and A. having bought B.’s re- 
&*mder, they'imned in s« applies 
UoMto fhoBaoktt permva transfer; 

: the Book refusing, a but-was filed ; 
^tMrrilpOK thc Beak waSOrdered to 
tfkwftr, a ti to-be pUd*tbeir boats. 

age 

jdiies&sir 

W4. 'jUOdh&f Injunction die. 
htiWZ-fBditk of England t. Moffat 
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nnd other *> T. 1791-. 3 Bro. Cli. 
Ca. £60. 

5. Bank stock was specifically be- 

r eadied to A. in trust to pay a bond 
bt due to himself; and as to tbtf 
rest, to B. for life; temaimfef over? 
A. the -trustee being also eteciitcnv 
transferred to penOnS' not entilled 
under the will.. The .Bank is wot: 
chargeable. . Bill dbfcimcd as against 


iPk were to be 
else, diey would 
all tbe tmsta in 
Bank could not 


under the will.. The Bank is wot: 
chargeable. . Bill diefeissed us against 
them. Jlartgai&Jm&t of England, 
H. l796.‘3^f|HMfe tordChan- 
cdlor arid; if were to be 

responsible in-.thiVicibe, diey would 
be chargeable with all the : trust* in 
the kingdom. The Bank could not 
prevent a transfer into- the. name of 
the executor, and when once the 
stock stood in his name he might 
transfer to others. It is required, for 
the protection of tho Bank against a 
specific legatee, that the clause in the 
will shall be fully set forth to the 
Bank; if that b omitted, it b at the 
pciil of tho party. 

. 6. The court Ordered the dividends 
of money in the Bank on die testators 
account to be paid according to ihq 
trusts of his will, but could not ohfcr 
the Bank to transfer where the trus¬ 
tee refused to answer.. Share v^ 
Wright, T, 179G . 4 3 Ves. G«. Lord 
Chancellor observed hi thb case, that 
it would be a great accommodatiou 
and/. well, worth while to. give .the 
court jurisdiction, as well in (XM| of 
iofent trustees as where executors or 
trustees ore abrqacKjr pbspoate, that 
the Bunk alould transfer as the court 
should order them; . And nr com* 
niieace of wbat fell^feom tkaX^iV 
Chancellor faj tlib case r tbtf.stahiteQf 
30 Geo; lLfTc. 90, was auditor* 
vnedy the incbnvanbncMeompfeined 
of, and give, thp court furtber.jurb* 
- diction. • «?•■> *^ ■: * >• »■ i 

v 7,.;i’b* Banyan#*tofc bfltopd 

cutorfitxn selling ootor.ttenafgcrm* 
»tock> ia bin fiwn. f 


England r. Panont, M. 1800. 5 
Vet 663. 

8. AU application Under the act 
of 39 and 40_Gep. HI. C.36, to n- 
fitrain the Bank from transferring,- 
\*jt|iout making one residuary legatee - 
■and the ekecutor parties, must be on- 
notice to the defendant*, or .on affi¬ 
davit, u in emot of waste. Ham* . 
mond t. Maundrcll, M. 1801. 6 
,Vet. 773, (n.) ■ 

• 9. Notwithstanding the act of 39:; 
and 40 Geo. HI. c. 36, the Bfeuk y 
may still be made parties to a bill 

'.filed since that act to restrain a trans¬ 
fer of stock, end a demand by the 
Bank .was over-ruled. Temple V. 
Bank q/ England, E. 1803. ti Yea. 
770. 

10. The Bank haring been made 
parties under the decision of the last 
case, and tbc object in the present, 
via. a discovery, aud a restraint of 
tnmafer having been Obtained, it was 
moved to dismiss thb Bank, on pay¬ 
ment of their costs. Lord Chan¬ 
cellor said,doubts bad been intimated 

• to him as to his decision in IVoipld 
' v, '11m Bank, but he was satisfied of 
its propriety. dlturneu-Geiural v. 
Galt, T. 1802. 6 Vos. 772, (n.) 

dl. ’ll), Iriistces under a foreign 
vtriH were dead, aud uo pcbtottul re¬ 
presentation iu taken oUt in tliia 
Country. Held perJkl. K., that this 
was nut a case for relief, by directing 
# transfer of stock within tfie statute 
SC Geo. lll. c.90. Lit t. Bank if 
England, M. i8f«. 8 Ye*. 44,. 

> ,12. Specific bequest of stock to 
the eg«cutrifc:for : ; I»fc, and after, her 
death to-b« daughter absolutely at 
,31. The .Bank • having resisted a 
transfer according--to au agreement 
to telinquisfilbe fife interest wilbott 
tod dnacdoo or jtbe.comVwobeld 
;«ntiffiftL to cost** Jvti* y. Bank 

iBOSy;9; V«. «1 


ftBrfcCfcC*. 

top* 
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mile a difficulty in transferring a 
wife's stock st the instance of her 


husband, yet they consider themselves 
bound to do it if die husband insist* 
upon it. Dirt, in fViklman v. Wjldr 
turnt, M. 1803. f) Vti. 176. 

14. Motion by plaintiff on behalf 
of himself and other members of tbe 
oxincil-chambcr of Berne, that die 
Bank and the South Sea Company 
should be restrained fnup permitting" 
a tiansfer of hinds standing in the 
names of trustees, under a purchase 
by the old government before the 
revolution. Lord Chancellor refused 
die osder, saying, that a judical com t 
cannot take notice of a foreign go¬ 
vernment not acknowledged by the 

r mmeot of the country in which 
court sits, and the met of ac¬ 
knowledgment is a matter of public 
notoriety. Rent City v. Bank of 
England. H. 1804. 9 Vs*. 347. 

15. Motion by the government of 
Switzerland, that their trustees and 
amts, in whose names money was 
invested in the Bank, should pay into 
court tbe dividend# irceivcd by them 
previous to the tiling of tbe bill. No 
order bad been raadu either as to tbe 
capital or the diiicknds, but die Bank 
‘uud South Sea Company lefused to 
pay die dividends since tbe bill was 
died. Defendants admitted them¬ 
selves to be trustees, but staled, that 
tbe government bad cessed to exist in 
.consequence of the revolution. Lord 
Chancellor denied the motion; but 
aaid it might be made again, making 
the Attorney-General a party. Tbe 
Maryland case* being eked at dm 
bar. Lord Chancellor said, there was 

* #• ■ .B . 



vacantia, 
Dolbeu v 
1805. 10 


16. An kadBranary divide* of 
a sum of moitoy by the Bank of 
England, among dto proprietors of 
Bank stock, shall be considered as 
capital, knd therefore not tbe abso¬ 
lute pr op erty of the teoeut for life; 
but it was admitted that the Bank 
have the power to give tbe bonus to 
the tenant for life nr not Paris v. 
Pans, M. 1804.10 Vea. 185. Clay¬ 
ton v. Graham, ibid. 888. 

17- A distribution by the Bank of 
extraordinary profit, beyond the re¬ 
gular dividcud, not ghen by way of 
increased dividend, but as a tonus, 
was considered as capital, and not to 


v. Stem, 11. 1807. 13 Ves. 363— 
But in Barclay v. Wainncright, T. 
1807, tbe tenant for life was held 
entitled to a dividend of £s pet ceut. 
interest and profits for the half year. 

IH. A bill was filed by the Bank 
of England for an injunction against 
the setm of an^oxecutor, claiming a 
transfer of stock.' To this bill de¬ 
fendant demurred; which demoner 
eras allowed on tbe ground, that if 
foe executor carniot maintain his 
action at law, an injunction is unue- 
cemery; and if he am, upon his title 
to tbs stock to be applied as the 
other property, there n no equity. 

Bank 9%&d Wlmiu, HJW 
iyves* mi • 




BANKERS. 


13i» 


BANKERS. 


ReUricthna «pon them by the Leon of lreLmd. 


t. The Inwa regulating die trade 
■of banket* in Inland, Corn a very 
different end dnbnctcode from the 
bankrupt lam; there do not attach 
upon the person or v eatate of a trader 
until an -nctjtf bttiwptcy is com- 
nutted bj the former 

attach upoa a banker dm very nto- 
mrat Le embarks in that businew. 
lu tho Iruk kUlutas there are a va- 
iiety -of restrictions irapoiod upon 
banker *, to which do other trader is 
subject, all tending to give every pov- 
tilife security to Hie creditors of die 
Lank, m> far as may be consistent 
with the uremary private ddlby 
of cv< ry iudividoal hi Society. 

3. '1 he first statute on this subject 
uas that of 6 Goo. L c. 14, indued, 
“ Jh Act for better terunng the 
“ Payment of Bankeri Notnf but 
« it is rejieslrd by the act of 33 
Gen. 1L it is i m aece m uy to state the 
|iroiisiooa of it. 

3. Tim neat statute, which is sdU 
in force, is the 20th Geo. II. c. 10, 
in titled, “ An Ait for promoting 
" Public Credit." It provides agaiust 
concealed partners in n bank; for 
whiefi purpose it coacti, under a se¬ 
vere penalty, that the BUM of nntj 
partner shad be aubacrihqd to the 
promissory note*' and Accountable 
receipt* issued by the hoasc. This 
art alio, under die penalty of .flOOOt 
prohibits any banker from traduce* 
a merchant, exporter, or importer; 
and makes it a capital fcWy in any 
desk or cashier of a banker to 
beitle or tarry sway money, or 
rides for money, A iko& 



■oy such property/aki deeteip Ut 



foe 

Y 


muy 

loqUI 

4. The last Ml upon this »4Woct 
is that of 33 Geo, 1L 'imided 


u Aw Art 
* effect Ml 
“ and Paymemt 

“Bankeri." I__ 

that flic provisions of this last act 
ncfcr wie intended to bo confined 
to tlfc mere cieditoii of the bank, 
but that they aero made to extend to 
all Ibe creditor* of a banker without 
exception. 

5. Thi* last statute repeal* that of 
8 Geo. L; and what teem a lingular 
provision, it enacts M that no clause 
“ of that act shall in any sort ob- 
M struct or impedr the operation of 
44 any of the clauses in the act of 33 
"Geo. UL” It may, however, be 
proper to advert to the turn? and 
occasion upon which this act was 
parsed: it was in tho same station 
m which an act hod passed for tho 
relief of tlte creditors of the bank 
then lately held by Mr. JUulu*t and 
others; it wav m pait intended to 

a a practice • * which that bank 
let the example, and ultimately 
became die victim,—the israing 9 ( 
promissory notch payable with m- 
tcrcht; and to quiet the general alum 
which the failure of that house had 
spread, liy enacting very general anil 
extensive regulations upon a subject 
*o essential to the coaimeiml and 
trading interests of the county; and 
however obscurely some of the cLur** 
may be filmed, the tfalute of ,33 
ta Geo. IX., co nn ected a* it is with the 
S9th Geo. U., establidies the moat 
■olid and permanent security to every 
Ml dealings with a bapkor 
Iceland; tnd (mjb lord Clan) 
._]»'• mutter 1 of mtenUbMUt that 
^Arere similar regtdttkfta have not 

a ne*hbouriug king- 


•/ 


Or When thtee l*w» worn made, 
the Iruk hid tot Adopted the Eng- 
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luk code with respect to bankrupts, 
and many of the provisions of the 
nut. of 33 Geo. (I. were framed upon 
rbe model of the bankrupt laws of 
Great Britain. He clause which 
subjects the property of a banker, on 
hit stopping payment or absconding, 
to all his debts, was clearly framed 
on that model; and the other clauses, 
which go farther llian any of the 
bankrupt laws in Great Uritayi or 
Ireland, arc tu framed that it is im¬ 
possible for an Irish banker to trade 
on a fictitious capital: lie cannot 
borrow money and secure it to the 
lender without firing lull and public 
notice to the creditor* of Ins bank; 
ao that they never can, if they will 
nse rca'onabk* diligence, be taken in 
to give him a credit beyond his real 
capital. 1 

7. The restrictions to xchich bankers 
in Ireland are subject by the crisling 
/art, arc these: —First, the name of 
evety partner must be signed to all 
promissory notes and accountable 
receipts issued by the house. Next, 
a banker is not allowed, under a se¬ 
vere penalty, to follow the business 
of a merchant, exp/, ter, or importer. 
The next and most mat* rial construe- 
ti*n i>, that all deed* uml convey¬ 
ances made by any banker, by which 
any part of Ins real estate, or lease¬ 
hold, or by which any mortgages 
belonging to him shall lie granted, 
sold, mortgaged, demised, or in any 
way incuml* red or affected, except 
leases for three lives or £l yrars, 
made at improved mits without fine, 
are declared fraudulent and void 
against all and every of lira creditors, 
though made ftjf n valuable ennji- 
deration, iinless such deeds thalj have 
been registered in the public office 
for registering .deeds, within oiie 
monih from the date, if executed in 
Ireland, and’ in three months if 
executed elsewhere. He is next dis 
abled even by ■ deed registered with* 
a mouth, so long as he continues 
to make an}* settlement or 


as 


conveyance to a child or grandchild, 
which shall prevail against his cre¬ 
ditors.* Next be U disabled from 
giving any security or, note payable 
w ilh interest, and every such pole is 
declared void; but although by this 
provision the contract for payment 
of interest is annulled, it docs not 
follow, that the’principal sum for 
which the note is made may not be 
recovered.—* Upon tty clause J^rd 
Clare observed, Bnit it could not be 
considered to extend to a settlement 
made upon his marriage, but that it 
clearly takes in a conveyance, to a 
child or grand-child in existence, 
though made for valuable considera¬ 
tion of marriage. 3 llidgw. P. C. 
.39*). 

8. It is next enneted. that ihe pro* 
missoiy notes of a banker pa>nblc on 
denraud, if not paid on demand, shall 
bear interest; and from the moment 
tluit lie stops payment, absconds, or 
conceals himsdf, he is disabled from 
receiving or giving a legal discharge 
for any sum uf money.due to him; 
auri he is als" ili^abhd from disposing 
of any part of his real or pcisonal 
estate, qr to execute uny deed in any 
manner affecting it, unless a deed 
conveying his tchole estate, or a snjji- 
cicni part of it, for the payment of 
bis debts, to trustees for the benefit 
of his creditors, or a deed of trust, 
agreed to and accepted by all his 
creditors.. So tha^from the moment 
he absconds, stops payment, or dies, 
all his roil and personal estate, rights, 
crqfjits, abd effects, whether legal or 
equitable, become liable to all bis 
debts, of what nature or 4Jnd soever 
ibey be, without regard to preference 
or priority in point of payment, ex¬ 
cept debts or mcpmbnmceS secured 
by deeds duly registered pursuant to 
the provisions of the 4rt, which are 
declared not to lie affected by it. 

•* A banker io Ireland, fron^tlie 
moment he jBmjburks in dial business, 
while be remains in full , credit be- 
cornea lubject/tQ restrictions with 
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respect to Itw property to which no to govcp) court* of equity in the exe- 
yither person is liable; but if he catton of a trust created under the 
absconds, or stops payment of the authority of the act of 33 Geo. II. 
circulating paper of his house, he 19. No point is more clear, than 
instantly loafer all manner of coetroul that a subsequent affirmative statute 
over any part of his .property, real or; may repeal a prior one, if the words 
personal : he cannot receive debts are contrarisnt; but it is equally clear, 
due to him, or jive legal, discharges that if there be two aftinn alive sta- 
fbr them': lie cannot exercise any tutes made on the same subject, in 
one act of dominion over any part of aD points in wbich they do not con- 
liis estate, real or personal, unless it timber each other, forth shall stand; 
he a deed of traju for the benefit therefore, # in every case where a 
and security of all bis creditorsand bauker commits an act of bankruptcy, 
lastly, the same lien with regard to and a commission of bankruptcy is- 
his debts is thrown upon his whole Xuc* against him, it aceins certain that 
•estate, real and personal, the moment the * assignees under that commission 
fie dies. •** will be bound by every danse m the 

10. It was not until the 1 1 th or acts of 29 mud 33 Geo. 11. not altered 
33th year of liis present Majesty's or repealed by the bankrupt laws, as 
reign, that a general bankrupt law fully and effectually as trustees would 
was enacted in Ireland, and iu that be bound by the same clauses acting 
act Itankm by name are’ included, under a deed of trust executed under 
Tlic disabilities created by the bonk- the authority of the latter act. So it 
nipt laws do not attach upon any is equally evident, that where the 
cruder until an act of bankruptcy has provisions of that act do so attach 
been committed by him,* and Uiere- upon die property of the bankrupt 
fore, unless an act'df bankruptcy has as to prevent the operation of tlio 
been ‘ committed by a banker, be bankrupt laws, that no com mission 
stands uiiaffcctfed by them. of bankruptcy can issue against a 

' il. Hence it seems dear, that the bauker; and that m such case, though 
acts for regulating the trade of banker bankers are expressly named in the 
in Ireland are not repealed bg the bankrupt laws, they cease to be die 
bankrupt lawsthey form distinct objects of them. Per Lord Chan¬ 
ceries, and may stand together. But cel lor Clare , in Dom- Proc. Hil/crn. 
it may be material to consider, when in Hayden *. Carroll , H. 1791). 3 
these laws are to be executed, how llidgw. P. C. 39$» 000. Vide etiuni 
ihe two codfes may affect each other, Ilayden and Rivers’ case, T. 1794 . 
and how far d* equitable rules apd 1 llidgw. P. C. 448, (n.) Et vide 
principles which hare been long csta- poet, ti L Trade, vui. for other cam 
blislicd for the distribution of the decided on the Irish lisukenj’ act* 
testates of bankrupts/fety and ought V 
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* • A * . A 

Of the Commission and Conmimonert ., 


• A 

1. The graining a commission is 
not discretionary, but de jure cm the. 
petition of persons interested. The 
%>drd may in the. statute signifies 

Alderman lUackvtlts cate, 
E. 1683. i Vero, ft Qk Cm. 
}4J. Aud in no instance the court 
auperoede* it without directing an 
issue, nnleis fraud or vexation ap¬ 
pears. Ex parte IVuson, Ex parte 
Erafisiaw, H.17M- SAtk-816. 

2. Every doe U Wid to.4ahe i». 
tiee of A/pdmmiwionof Jgijikroptcy. 

Vet,,. 161, I^Tthe 

court, 

*±r a,i ' c y oodma *' ^ 

097; and there cap bd 
us an cqnitatfe 


instance. I\bw* v. Mawjf, E. 1737. 
lAtk.67. Ex parte Wi/ion, H.176C. 
1 Atk. .153. TLlio statute 13 Eli*, 
gives commissioners an equitable as 
well gs a legal jurisdictiou, and on 
petitions, Lord Chancellor proceeds 
at 'by bill, upon the rules of equity, 
but a commission is not now lieoted 
as an execution, formic distribution 
isi, equitable. . Ex part$ EUou, T. 
. J79& 3 Tea. 129, und a coqauussioo 
diffrti from an execution, ^ vesting 
ail) die rights and pouibilittes of the 





M. 1707. ep.w. ^ fcr * 
asMon of IwAn.p^wgMd 
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commission Be taken oat t3i the 
beak nipt has lied his certificate under 
the first, for aa all future personal 
estate is’ effected by the ajsigpntait, 
nothing of personal estate carr pm 
to the second, but as to future real 
estate, there most be a new bargain 
end sale. Ex paste Prcndfoot, 1L 
J743. lAtk.252. 

4. An extent and a commission 
issue on the sape *7- extent 
shall have llie preference^' Sex v. 
Earl, H. 1718. Bonb.33. Sedvide 
Cvpell v. Bracer, T. 1087. 1 Veni. 
409, where it was resolved,'that if 
an accountant to the king had suf¬ 
ficient effects of his own, to satisfy, 
he ought not to have an extent in 
aid of the king’s debt, to defeat other 
creditors under a bankruptcy... 

5. Whether the kipg was bound 
by the statute • of bankruptcy, was 
doubted in the Jttorneu-Gcjieml v. 
Stannyforihi U.1721. Biinb. 98. tt 
(.'ar udvis. vuli. ted in Rex v. Pix? 
ley, M. 1725. Bunb. 202, it was 
held they do not bind'the crown. * 

6. A debt to the cfown shall be 
preferred to creditors under a 
mission, die sheriff* being in 
skin uiKkr seveml exteoU, croe of 
which was toiled the day die jiruvi- 
aional assignment was executed, so 
that die crown got die first posses¬ 
sion, but the others were not tested 
till some days after. Rogers V. Mac¬ 
kenzie, Ti J 799. 4 Vet. 752. 

7. IB* crownrivill seise before the 
assignment, if they can, for a Jebt 
due from *fte bariktupfc Er parte 

?.ieob.;5Ves,S97^ 

The wife oTa bankrupt catmot 
Be examined gainst-her. husband, to 
prove hia bo^upic^; b&tgr3 1 J*c( 
L.sbe ntaypouthiug^'discoverr 
of bir eflectai^ia % 5iGte). j. & 


i- 




Hl vrf. 

badFbeeff obtained; 
the fcammatioo of 
tikba Htidta 1 



against Thomas Lingood. They can- 
not be read, unless proved they were 
token before die commissioners; lor 
as \a-Margaret, the .proceedings 
agairtst Thomas, are ns inter ’alios 
acta. Eide r. Lingood, H. If47* 
1 Atk. 209. 

’ 9. Lord Chancellor, on a former' 
application* limited the exammahoa 
of. Bankrupt’s mother to her soto’e 
trading, but on the present, he re¬ 
fused to restrain the commissioner* 
from enquiring into any circumstance 
which might make him a trader, 
neither would he allow die mother 
to have'couDRel, because of the pre¬ 
cedent. Ex parte Parsons, M. 1747. 

1 A*k. 204. 

10. A prisoner committed by die 
commissioners, for not answeriug a 
question relative to the bankrupt's 
estate, under slat 18, of 5 Gc50. lL 
was brought up by Habeas Corpus , 
but was remanded until be would 
answer, and a detect in the warraut 
for waul of form, would not avail 
him. Ex parte .Cok, E. 1773. Dick* 

479. : 

11. Bankrupt did not attend the 
commissioners, hut petitioned that 
lie might be examined tipon interro¬ 
gatories, and liave a copy thereof, 
and a mouth's tithe tp answer, and 
that hfe might not be questioned in 
his business of a' banker. Lord 
Chancellor refused to restrain the 

{Commissioners ki their examination* 
Exports Blind, M. 1747. 1 Aik. 
-205.*; . N 

, ‘ 12. Comrqisshstieni are punishable 
•for misconduct; as where a commis¬ 
sion was takeu outj and not opened 
for three mootlut, this shews it was 
done to protect ihe estate* and it 
aiball bq superseded for example sake. 
Corrib* s case, T. 1725/ W, Ca. in 
Cb.‘4i3. *-So, where a man was both 
Clerk mid commissioner, and receiv¬ 
ed double feci. "Me v^ta removed. 
IVoodtiasei-y. #«. Sd. Ca. in 
Cb. 46/35o, if commisaiouera wrong- 
faUyflnd tmana Bankrupt, they are 
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liable to an action. H'kilelock'* 
cose, T. 1725. Sel. Ca. in Ch. 46. 
So, where the commissioner* took 
more than (20s. a-piece, and spent 
large sums in feasting, at the ex- 
pence of the estate, tlicy were 
removed, a new commission was 
■wanted, and the.)' paid all costs. 
Kc* parte Holiday, H. 1739- .7Vm. 
77, pi- 3. Commissioners in! the 
country can take no more than 80s. 
■-piece for each silting. • Ex Jxrrte 
Ptigeit , H. 1786. 2 Bru. Ch. Ca. 50. 
So, where the bankrupt was pre¬ 
vented from surrendering at his lust 
examination, because lire commis¬ 
sioners did not attend on the day, the 
court censured them upon tbeir pe¬ 
tition for another day, and said the 
petition ought to hove been by the 
bankrupt. Ex parte Grey, T. 1790. 
1 Ves-juu. 195.^ 

13. A commission issued against 
H. at eleven in tlie morning; at three 
he was declared a bankrupt; and at 
six, the commissioners executed their 
assignment; they then had notice, 
that tlie bankrupt died at ten ihat 
morning. Held, a dealing within J 
Jac. I. c. 15, s- IT, and die proceed¬ 
ings shall stand. H arrington v. .Vo/- 
tqn, H. 1735. Ca. tcmp.Talb. 184. 
So, in Troughlouy. Gilley, M.17GG. 
Amb. 6S0, it was held, that an as¬ 
signment l»y commissioners, after the 
baukmpt's death is good. But in 
Ex parte Martin, 15 Ves. 1 If), Ixml 
EfaouBuid, Troughton v. Git ley had 
never been considered as of very high 
authority. 

14. Advertisements of sales before 

commissioners, should not be. gene¬ 
ral, but name the hour, as before a 
snsrttrr; and if a better bidder comes 
before the eoimn&uoners are gone, 
he roust be received.' .* Ex parte 
Green , E. 1747. 1 % but 

the mode of selling is left to the 
commissioners, and not directed 
the court, as in a sale before the 
master. Ex parte Comjjfi, K. 1790. 
I^Jes. jun. 112.' Yet tbe commit 


sinners caimot decide, whether a 
bankrupt’s estate shall be sold or not; 
(here must be an order for the sale, 
and any creditor has a right to insist 
ufKfi it. Ex parti Goring, T. 
1790. 1 Ves. iun. if®. 

. 15. Proceedings under commis¬ 
sioners, are formed in analogy to 
those in Chancery; and in account*, 
the court is to be aided bv a proper 
officer as a master, and commis¬ 
sioners, or a master may proceed, ex 
part e, without an order. Hr parte 
Bar, T. 1751. 2 Ves. 388. 

10. An order for dissolving an 
injunction irtri, wiU be made abso¬ 
lute, notwithstanding plaintiff is a 
bankrupt, unless he shews cause, for 
bankruptcy is no abatement. Anon . 
M. 1748. 1 Atk. 2fi3. Whether 
the bankrupt be plaintiff. Davidron 
r. Butler, T. 1794. 2 Anstr. 60, 
(n.) Or defendant. Rutherford v. 
Miller, T. 1794- Arntr. 458. 

17. The bankrupt laws are not 
idopted in Ireland. Er parte II //- 
liamson, T. 1750. 1 Atk. 82. Sfd 
vide i I and 12 firo. III. c. 8. of 
tl>e Irish statutes, by which they are 
now adopted. 

18. The goods of a bankrupt 
were seised by the commissioners in 
Topthain hay, which were, consigned 
to (>crsons h) Holland, who had not 
paid (bo liauknipt for them. The 
j&Mtrr of the vessel was ordered to 
deliver the goods to tlie Commission¬ 
ers,, on payment obhis freight, and 
on , being indemnified against the 
bill of lading. Anon - M. 1709- 
2 Eq. Ab. 91b if I. 

19- A commission issued by a 
bankrupt's father to obtain his'dis- 
charge, is an argument of . fraud. 
Ex Aria, &ftt/«T.l749. IP. 
W . 563. ’ •; i *; . . 

; a man 

wai considered 'nil guiHy.of a 'crtme, 
ortdri', ip'ifccbjfting 4 bsoKnipt. Ex 

Art.«58. 

*1. Grnrilmr caveats otfamst the 
iiea&ng ^fC<jpafnUsiotu, tobebenrt 
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by counsel upon petition, has been 
found incounmicut, and affording 
tlit bankrupt an opportunity to make 
nway witli liis effects. Ex parte 
Parsons, II. 1746. I Atk. 72. . 

22. A commission cannot super¬ 
sede a decree for a receiver, which 
is discretionary in the court, and 
as u-seful a power as any that be¬ 
longs to it, and it is. provLrioual 
only, not affecting die rights of the 
particx. Skip v. Ilanzvod, T. 1747. 

3 Aik. 564. 

23. Whereas, many country com¬ 
missions arc directed to two es¬ 
quires, who arc not barristers, where¬ 
by improper persons become nomi¬ 
nated as quorum commissioners. Or¬ 
dered, that in future no commission 
be directed to an esquire, as n quorum 
commissioner, who is not a barrister. 
Per Lord Isoughborovglt, August 12, 
1800. 5 Yes. Prof. And if this 
oider be evaded, it is a good ground 
for superseding the commission; 
but a barrister who cannot attend 
for the 20s. allowed by 5 Gen. II. 
c. 30, see. 42, is not within the 
order. Ex parte Harbin , li. 1811. 

1 Rose's Hank. Rep. 58. •' 

24. I-ord Chancellor ordered a 
rolicitor's bill to be taxed under ; 

2 Geo. II. c. 23, s. 22, for strik-.l 
ing a docket, aud a journey to get 
affidavit of debt, as business dune 
relating tp the bankruptcy. Jis 
parte Smith , T._ 1800 . 5 Vcs. 706. 

25. ^ 1-oid Clauccllor Eldon took 
die ijrat occasion to express his 
siroug iodignatiou, at the frauds 
committed;und^r cover of the bank* 
rupt layve/ and especially in the 
coiuitry, where the bankrupt's es¬ 
tate lias been considered little more 

. than a stock; in tjadc for the cotn- 
, mi»U)nen,; die assignee*, and the 
solicitor; and'their cak^iblnms have, 
been m^de, lfoyr niany wtoariwiidiUf 
raik be brought. into itfie partner-- 
•Jup. His lordship 
tanknijff laws, as now adftimistercd, 
ore a disgrace tpjfee country, end 


a public nuisance; and after enu¬ 
merating various instances of fraud 
and lubcouduct, lie declared hie 
determination to repress such prac¬ 
tices in future. ' Prtf. to PoL s 6m 
Vcs.jun. 

The messenger under a 
commission of bankruptcy, having 
liecn put out of pos*estiou of pro¬ 
perty ou board a ship, by threat¬ 
ening to throw him overboard, and 
the parties also using contemptu¬ 
ous language, were ordered to give 
security, for answering the bank¬ 
rupt’s interest in die cargo, fir 
parte Diion , U. 1803. 8 Vca. 
104. 

27- The jurisdiction of the 
Lord Chancellor in matters of bank¬ 
ruptcy is under a special autho¬ 
rity and distinct from that of the 
court of Chancery. Philips v. 
Shaw, E. 1803. 8 Vcs. 230. 

28. A purchase of a bankrupt's 
estate by the solicitor to the com¬ 
munion was set aside in this case, 
and even upon the resale. Lord 
Chancellor would not permit him 
to bid, though he should discharge 
himself fibm the character of so¬ 
licitor, unless with the previous con¬ 
sent of. the persons interested, frefly 
given and upou full iuformatiou. 
fir parte James , E. 1803. 8 Vet; 
337. 

• 

QQ. A bankrupt was described 
in the commission as a surviving 
partner, which was alledgcd to be 
injurious to the petitioner, and 
unnecessary, but Lord Chancellor 
would. hot allow such a descrip¬ 
tion to be altered. Rr parte Thom¬ 
son, M. 1803. 0 Vcs. 207. 

30. The Lord Chancellor will 
not interfere with the discretion 
of -commissioners of bankraptey 
by makiag ao orderupon them 
to inforce answers from ,a person 
tynhniued as to die bankrupt's pro¬ 
perty received by him. Ex parte 
Farr, T. 1804./J Ves. 515. 

31* A Commission of bankruptcy 



40 


BANKRUPT L 


cobnot be rescaled even to correct 
m meje clerical error after any deal¬ 
ing upon it, as if it has been 
opened. Fisher's case, M. 1804. 
10 Vet. 190, vide Ex parte Thom, 
6oo, 9 Ves. S07. Burrow*' ease, 
10Vea.«$6. _ . 

32. An alteration id a commis¬ 
sion of bankruptcy upon mistake 
will* be permitted, before it has 
been opened and acted upon* but 
not afterwards. JJurrotrs' fate, 
M. 1804. 10 Ves. C86. • . f itk 
Ex parte Thomson .9 Ves. '907. 
Fisher’s case, lOVes. 190. 

' * 33. The solicitor to a commis¬ 
sion of bankruptcy cannot purchase 
under it, either for himself or an¬ 
other; neither can a commissioner 
therein named, purchase under the 
commission, either for himself or 
another. Ex parte lleanetl, H. 
803. 10 Ves. 381. Vide pod , til. 
Trust and Trustee, ▼. 

34. Witnesses may be compel¬ 
led to attend before die .commis¬ 
sioners to prose an act of bank¬ 
ruptcy, reserving just exceptions, 
as to toy questions the commis¬ 
sioners may put to them, ^ps ao ex¬ 
ception by a solicitor, that he was 
professionally employed. Ex parte 
Miggens, E. 1805. 11 Ves. 8. 

35. There are many acts of the 
commissioners, that the great seal can¬ 
not coutroul, their authority to do them 
bd 
tore 

bankrupt for not answering to 
* ^infection, * the Lord Chancellor 
(flitnTO m ' bankruptcy) cannot (fist 
chareeLhim; though be may review 
tlieir o^ nioa f whither the answers 

HTJkSM-wrg* •*£-- «* 

suing out ■.* *Mm- (knit, *** 
a return to tfe lbe 

statute, but as B law-ofncoj^ N8 
> right Hut t.ht by 

kwT\h“ - *• «««• 

btought More him, . 

ing i Smother hictfe; therefore 


Ifc WUM VU ij UiU# auurvi s mj tv uv urvtu 

ring given them by the legisla- 
re. If the commissioners commit the 


the review of the conduct of die 
commissioners in such caso is not 
shutout. Ex parte Kite, T. 1805. 
11 Ves.-425. Vide Taylor's ca. 
8 Ves.‘328. Ex parte Nowlau, 
11 Ves. All. 

•. 3G. It is uo objection to a com- 
mission of bankruptcy, taken out 
by a creditor. bona Jide, and not 
.at the instance of the bankrupt, 
that the direct object is 46 pre¬ 
vent in execution. Ex parte Hawes, 
M.. 1805. 11 Ves. 541. Ex parte 
Jrrowstoith, M. 1807. 14 Ves. 
207. 

*37. Tlie commissioners of bank¬ 
rupt and ihe Lord Chaucellor have 
authority in bankruptcy to compel 
a discovery cveu against a purchaser 
fur valuable consideration without 
notice. * Ex parte Herbert, M. 1800. 
13 Ves. 18J.. 

38. Where a solicitor in Lon¬ 
don on Sunday received from die 
country instructions to strike a docket, 
and on Monday before the ..open¬ 
ing of the office, he received simi¬ 
lar instructions . from another ..cli¬ 
ent, they must draw lots accord¬ 
ing to the course upon two ap¬ 
plications at the samcioatant. Hayes* 
case , M. 1806. 13 Ves* 197, aud 
in conformity to this,, a general 
order was made on the.'gOui De¬ 
cember, 1806, directing .that if two 
or* more persons slioll apply at the 
same time, to strike a docket against 
the same person, '^nd both shall 
be prepared to issue- a commis¬ 
sion forthwith, then drat it shall 
be Determined by lot, which per- 
son shall issue such commission; 
but m case only oqe of such per¬ 
sons shall be. prepared v to .issue 
such commission, tfap thot «be cotn- 
i»isa<m shaU.fc per- 

aoa so 

- 89; A con im ^ii ou -pf .habkruptcy 
that has, he^fagted; qmnot 

bej^tquitod^ >< wfyUtJlp* 

■Jew mammon wtyd. 
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Et parte. Tknmta, H. 1007. 13 as to>one partner, be mainfaiaed 
Ves. 325. I* against tbe other. S.C. 115. 

40. Lunacy Is no defence against 48. Ris discretionary in. the com- 

a commission of bankrupt, any miiiiioiuSrs to sign a bankrupt's certi- 
more than an action. Jnott. K. ficate, and they are not subject' to 
1807. 13 Vsa. 590. any cootronl whatever on the subject. 

41. Commissioners of bankruptcy £r parte King, T. 1808. 15 Ves. 

ought uot to decline, to get, and 12<i. T. 1805. It Ves. $17. M. 
have a petition presented merely -1806. 13 Ves. 181, Inconsequence 
to'get the opinion of the Chancel- of what fell from the Lord Chancel¬ 
lor. S. C. ; > lor. in 1805, (U Ves. 423) a man- 

42. Commissioners of bank rapt dam us was moved to the cominis- 

raty be removed for misconduct, sinners to sign the certificate, which 
but must not pay costs. Ex parte was refused. S. C. 7 East. 92. 
Scarth, T. 1807. 14 Ves. 204, ■ 49. The assignees in bankruptcy, 
except in respect, of conduct out and not the commissioners, are en- 
Of their doty -a* commissioners, titled to the custody of the prorecrL 
S. C. E. 1008. 15 Vet. 293. • • ings. Ex parte Scarth, E. 1808. 

>43: Upon superseding a-fraudu- 15 Ves. 29.3. 

lent commission of bankruptcy, the 50. Hiougha bankrupt dies; uot 
solicitor-iit-u charged with cost* hiving surrendered; the coimni**iotfc 
as well as die other parties; ex- may proceed. Ei parte Dexdney, 
cept.as to * criminal prosecution, II- 1809. 15 Ves. 494. 
not-trader u'kfireetion in bankruptcy 51. Costs were allowed to corn- 
arid inWliieh he was not a de- misuonera who were made parties to 
feiulsnt. l$r parte. Arromtmth, M. a petition without sufficient ground. 
1807. 14 Ves. 809. • • Ev parte Steele,T. 1809. W Ves. 

44. Ihe Chancellor has juritdic- liil.' • . . 

lion in bankruptcy, to enforce the .53.-. A petition was presented b« 
commissioners’ order for the at- assignees to,restrain the commisaien- 
' tendance of die bankrupt, who had era from bringing an action against 
passed his but examination, and them for the Costs of defending nr* 
obtained hi* certificate, Anon. li. action brought agaiust the.commis- 
1808; 14'Ves. 449* - • sinners and messenger for false impri- 

45. 'Hie petition of a bankrupt souraent,'in which the plaintiff was 
• stuiuted under a conviction fof (e- uon-iuited; tud also for a contribu- 

lony was dismissed 6n the'ground linn among the creditors who ha* 

; that a peraotr attainted, cannot be prowd- theur debts; but the court 
heard.in the prosecution''of a civil dismissed as, to both. jEr parte 
right. Ex parte Jialloek, H. 1808; Lintfneaite, T. 1809..19 Ves. 254. 
J4Ve». 452. - ! ■ In liaUyt ». Gm/cy, 8 Esst- 3iy, 

" 49. But whktlief. * ooromtssioa ..(which was. the. action meutioned 
of bankruptcy may i*«» agtinst oq above), it was decided that ihe com- 
ottainted period <u be, can be sued missioner* warrant for .arresting. a. 

in a civil action; ,Q*hba S. C;. witness may issue .atone* upon dis- 

r 47.>ArSfe»iliWtomiwoss^lgiOTd- obedience .to their .summons, and 
>on aricei , tiffi3M >1»Bknspt, t^not .does notvaquge a second summons, 
be josmtained; ^dhiHhf^Mba^iie $ .* 53« Whether judgment for ds- 

j&brt. -Ri phtto ■ If.magus in tu action, ft* breach of pro- 
114. IE* parte Crete, .TV- .nliaruf marriage by relation to the- 
i/llbft?- M Ves. ,£37 ;Vj*& • ,caa a time of the verdict, forms a debt tost 
' joint cotmniisiofl Of banlruptcy void will support * coqunission of bank- 
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ruptcy issuing, and the act of bank- other place. Ex forte lew, Ex 
xuplry committed, in the interval, parte Poulden, K. 1810. 16 Ves. 
die const w«mldiH>l determine. Ex 472. 

parte Chailet, T. 180y. l(i Ves. 55. A commission of bankrupt 
£50. Vide Ex parte Hill, 11 Vcs. having issued in London against A. 
<>46. ami B., bankers at Shreirtbunj and 

54. It is ilLcrelionarv in the court Chester, auxiliary commissions were 
whether or not they will supersede a directed to imue to those places to 
aecotid coramission against an tracer- take proofs of creditors huldmg notes 
tiiicatcd bankrupt, and even uiukr under £20 only, such proofs to be 
circumstances on the petition «•! the received as proofs under the London 
bankrupt hiuiself. In this case ran commission.. Jiv parte Perry, T. 
applicai ion from the petitioning ere- IBIO. 1 Rose’s Bauk. Rep. 12. Ex 
ditor, uudei die first commission for p*nte Stxdt, ib. S. P. But the Lord 
that purpose, was dismissed with Chancellor would not allow die 
costs, 15 years haviug elapsed since bankrupt to be exumiued under such 
die lint commission, during the last auxiliary commission. Ex parte 
seven of which the bankrupt I id been Scott, ib. 13. 
permitted to cany on trade man- 

UANKHUPT II 

Act of Trading —/I ho .*/?«/;/ he Trader *. 

Mi. Pawnbi •/%%■•!* may 1* bank- nes* of his profession, does not by 
rapts as broke; s. Highmore v. Mot- occasional ncgociatioua of loans of 
toy, M. 1737. \ Atk. 200. money, for which ho receives pre.d- 

*57. So may an exciseman. S. C. ration-money, dicreby become u 
Or a clergyman. Ex jxir'f. J Tcywot, scrivener. S. C. El ride Hamsou r. 
M. 1747. 1 Atk. Iflfi. Ora peer, i Hjrwu, C*oke’s flank. Laws, 62. 
or member of parliament, if he. will I tit A Muusgler may be a bauk- 
track!. S. C- I mp». Ej pule Ulrymot, ante. 

58. Sn may a fn.MC covert. r .oie I »-2 So pi ay a idicipiur, or a sub- 

trader under the custom of Loudon, j fading abroad, if he contracts 

Ex parte Cmringtou, If. *73?h * ! here. Er parte Williamson, 
Aik- 20t», but die acts of liadiug j l« 1750. 1 Atk. 82. 2 Ves. 249. 
and bankruptcy mu*t be before nm»- ! Itird v. Srdsjciik, Sflk. 109. Ex 
riage. Ex parte Hear* 3 Bio. Cl> i parte Smith, cited Cowp. 402. 

Ca. 266. 6:1. So may bankers. Ex parte 

59. So may a scrivener. Er purr c IVUma, fir parte Bradshaat, IL 
Burdia/I, E. 1742. 1 Atk. 141. 1752. 1 Atk. 218. 

Who, within the moaning of the 64. So may a man who traffics in 
bankrupt laws, is one having mow) » exchange, by drawing and re-drawhig 
put into his hands to lay out on seen- bills to a large amount, and Goutinu* 
rity, and laying it out accordingly in big it. Richardson vBradihave, Hi 
the ordinary course of his dealiug, imd 1752. I Atk. 168. '* • 

making profit by taking commission. 65. So may a brickmakcr, taking 
In Re Warren, T. 1805. 2 Sch. Sc earth off the waste, and selling the 
Lef. 415. bricks. Ex parts Harrison, M. 1782. 

* .* CO. But a practising attorney act- 1 Bro. Ch.Ca. 173. 
tagin the common and ordinary bu$- G6. So may a rater of brick 
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ground, to mike bricks for sale, for be a bankrupt as such. Er part* 
it it a pu rc hase of the day. Parker limes, M. 179H. 4 Ve*. I(i8. 
v. Wells, M. 1785. 1 Bro. Cb. Cm, 72. A commission of bankruptcy 
178, (n.) cannot bo supported on an act of 

• trailing committed during infancy. 
Who may not . though after full age a very smalt 

67. An infant buying goods, and degree of tr.iding will sustain a com- 

when of age committing an apt of mission of bankruptcy, provided it 
bankruptcy, cannot be a bankrupt, be sufficient for the inference of an 
IVUtdock'* cox, T. 1725. Sd. Ca. intention to deal generally. Hr parte 
in Ch. 4ti. Monte, K. 1808. 14 Vea. G03; for 

68. Buying and selling stock is it i*not yiooiunalitv of trading, but 

pot a trading. Colt v. ftdlcrville , tin; intention, thatwill support a com- 
M. 1725. 2 P.W.M ^ inission; and it is h question for a 

(©. An executor buying wines to jury, whether there is enough to ovi¬ 
nia with bis testator's stock, and sell- donee that intention ? Jir parte .IT«- 
ins tlictn, is not a trader. Ex parte • reams, K. 1811. I Uoso's Bank. 
Nutt, T. 1743. 1 A tic. 103. Ifop. W. 

70. The bnre exchanging of not#- . 7 4 *. nnderwriter cannot be a 

with a bankrupt, » not a trading with bant nipt merely in that character, 
that bankrupt. Ex parte Bland, M (' » i*.* tc Bed, AI. 1808. 13 Vo. 
1747. 1 Atk. 205. Nur can holders of slock ia 

71. A part owner of a ship caunot pnblk companies. S. C* 
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74. The petition for a commission 
must lie by (rtruus interested. A hi . 
liladucelt'i case, K. 163:1. I Vein. 
152. And upon mi athdavit ©• the | 
debt. Ex parte IVilliantsva, t. 1750. 

I Atk. 83. 

75. A creditor, upon a note or * 
bond payable at a future day, could 
not petition fog a commission. Hr 
parte Madrrmss, T\ 1714. I P. \V. 
200. Ex parte James, 11. 171ft. I 
P. W. 610. Ex parte Levi, M. I* .>3. 

7 Vin. til, pi. 14, until the statute 5 
Geo. II.* c. 30. s. 22. 

76.. A. for £M bought the bin* | 
rupt's itpte for .£100; be uiay smu 
out a commissioiv Secus, if lire in- 
. dorsement wtre after the boa k.opky. 

. Et seotfr rf Mi luwgoee of a bond. 
Ex parte Leti* Hi 1731.'* 1 P. *W. 

‘ 782; for.an assignee of a bond, be- 
.siig an equitable creditor ooW, cannot 
sue'our m commission. • MedNcott’s 


case, E. . # $l. Ca. trap. King, \§ s 
2 Stia. Hr parte (tillyard, T- 
1751. 2 \ vs. 40?. t Atk. 147. Yrt 
equitable creditors t>sy prove debt*. 
/\i jnule IVittiunma, 1 Atk. 82. 
ani \. But an ci|uitable creditor can¬ 
not fakr a cummiwlou. Exjmrlt 
Suit on, T. 1803. il Vca. 164. 

7?. An indorsee of a note, given 
before an act of bankruptcy, though 
indorsed sifter, may i&aie a coouniwouu 
ar.axiLSt the drawer. Ex paite Tho- 
arn^M. 1747. 1 Atk. 73. 126. 

78. A creditoi who has his debtor 
i;i execution, cuiiuot take out a com- 
niis>icm. BnruabShcwe, M. 1726. 
I Stra. t- :«3. Neither can a petition¬ 
ing creditor arrest the bankrupt Ex 
parte Wilson, T. 1743. 1 Atk. 152; 
not even for a distinct debt, for he 
has made bis election. • Ex parte 
Ward, M. 1743. I Atk. 153; and a 
common creditor lias a greater elec- 
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tinn, for if llie petitioning creditor 
elects to proceed at law, it supersedes 
tlic commiasiou. Hr parte Lescitj T. 
J74fi. 1 Aik. 154. 

71). The petitioning creditor apd 
solicitor, took away a scnitoirc, con-, 
tainiog the bankrupts papers, and 
made a pretended sale of it. The 
solicitor was removed, and ordered 
to pay the value and costs. Alozate 
and other Creditors of' Abraham^T. 
1725. Sel. C:i. in Cil 45, ? 

80. \\ liere a bankrupt was arrested 
by the petitioning creditor, and kept 
in custody till the solicitor could de¬ 
tain him in another action; the court 
discharged the bankrupt, the same 
attorney being concerned in both. 
Ex parte IViUou, T. 174.1. 1 Atk. 
152. 

81. A man cannot swear to a debt, 
09 due to himself in right of his wife, 
as administrator, so os to sunport a 
comminum. Ex parte Scapfa r, M. 
1714. 7 Vin.li7. pi. 10. . Nor con 

the executor of a bankrupt issue a 
commission for a debt due to hix tes¬ 
tator, unless the testator's commission 
was superseded. Expert* G oodnyn> 
E. 1750. I Atk. 100. 

82. Petitioning creditor shall pay 
costs, only where a commission is 
superseded for defect of form, and 
no doubt of llio act of bankruptcy; 
otherwise, if the act of bankraptcy 
has not been fully proved. S. C. 

83. Defendant became indebted 
to plaintiff in 1730, but defendant* 
act of bankrnptey was proved as far 
back as 1726, Yet held by the 
Lords, thut plaintiff, the petitioning 
creditor, was a creditor when the 
commission issued. Contra, the de¬ 
cree of Lord Talbot . De Gob i x. 
Ward, M. 1734. Ca. temp, Talb. 
243. 4\Bro. P. C. 31%/ . ... r«.. 

84*$A commissioo may be token 
oufyfpoo a debt due upon so award. 
Jfir parte Lingood, T, 1742.. 1-Atk, 
.$41. % B # A ' ' 

& 85. A commission may issue agonist 
Imc partner, for .* joint debt. Ex 
parte Crip, T. 1744 1 Atk, 133 ; 


and a joint creditor may petition'for 
a separate commission, but the funds 
of each must be kept apart Ex 
parte Ellon, T. 1796. S Vesw 239- 
\Ei parte Ackerman, R, 1808. 14 
Vee. fi04. Vide more on this sub¬ 
ject, post, a. aiy. 

86. A commission may issue on a 
debt on account though, not liqui¬ 
dated. Fiercer v. Herbert , T. 1751. 
2 Vcs. 327. 

87. A creditor's striking a docket 
and then compromising, forfeit! his 
debt, and cannot prove it under any 
subsequent commission. Ex parte 

Gcdgc, E. 1797- 3 Vcs. 349. 

88. An infant cannot issue a com¬ 
mission, for he cannot execute the 
bond to the Chancellor; Ex parte 
Ranvv, T. 1797; 3 Ves. 554. 

89- A commission cannot be taken 
out by a person who is appointed, 
ami acts as a trustee, under a deed of 
assignment for the benefit of credi¬ 
tors, though he does not actually sign 
the deed, and though it was agreed 
by all the creditors that be should not 
sign the deed in order that be should 
take out a commission, if the insolvent 
act improperly; for per Lord Chan¬ 
cellor, acting under such a deed is 
tantamount to the signing of it. lie 
parte IVhaUey, M. 1803. I P. Smith, 
118 . 

* 90. A joint creditor being the pe¬ 

titioning creditor under a separate 
commission, was held entitled to 
prove and vote in Ike choice of as¬ 
signees, &c. with the separate cre¬ 
ditors not being within the rule ex¬ 
cluding the other joint creditors. 
Ex parte HalLTL 1804. 9Vea.549. 


Jennets . Ex part Chandler, 9 Ves. 


Ute. re QmU, M* 1804. flfick. 
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92 . By stal. 4fl Geo. III. c. 135. 
*. 5, ii is euaciftl, U 1 . 1 l uo comaiia- 
♦ion of bankruptcy shall be avoided 
or defeated by reason of any piior 
act of bankruptcy tahig committed 
before rile coiifmction of any' ihfbt 
cliw to a petitioning creditor, if SUCii 
petitioning creditor had uo notice 
«>f such ..act of bankruptcy at the 
time: and A* 16 what sIuaII be deemed 
notice for tlie purposes <*f tliia act,, 
vide ne.xt trrtiun, pi., ICrt. 

<J.J. An attorney's bill of cirfl*. 
though not signed and delivered under 
die stat. 2 Geo. 11. c. 23. s. 22, is 
a good .legal debt, upon which a 
commission of bankruptcy may issue; 
but a commission of bankruptcy can¬ 
not be taken out iijmiu nu equitable 
debt Ex parte Sutton, T. 1005. 
11 Vos. I OS. Et parti: Steele , T. 
1809. Uf Vt* Klfj/. 

94. It w nu .objection to a cont- 
m;."iou that it is .taken out to prevent 
Ac execution of a creditor, provided 
it is the commission of a bona fide 
creditor,' and not lliat of the bank¬ 
rupt. Jir parte Boxes, T. 1 Js03. 11 
Vcs. 541. 

95. The jurisdiction in bankruptcy 
to assign the bond, lieing, with re¬ 
ference to the bankrupt, confined to 


die case of malice, and conclusive as 
lo that fact, Lord Chauccllor* v.i a 
case nf strong suspicion only, v*.iivl 
ik»l assign die baud; but .super>eded 
the commission with co>ts, without 
prejudice u> mi action. Er purlx 
Lane, T. 180-5. II Ves. 415. And 
in Ev parte Ritnene, E, IWK 14 
Ves. f*K) t Lord Clmnctlior refused 
to assign die. bond, the court of 
King’s Bench having determined that 
die whole-Mini of X‘-00 must then 
be recovered, which in this c;:*c w as 
too much: lie therefore ordered 1 I 10 
bond to sUuui mn u w-cuiiiy for a spe¬ 
cific sum for the coals. 

90\ A commission of bankruptcy, 
which had been relinquished by the 
pet.honing creditor upon obtaining 
•canity, was Miperscded: his proof 
under another commission was ex¬ 
punged ; and he being an assignee, a 
new choice was directed. Er parte 
Patton, II. 180J). 15 Vcs. 4<il Ex 
parte iirmcne , H. 1809. 13 Ves. 
472. 

97. Striking a docket merely, is 
not such an issuing of die commis¬ 
sion os will subject the party to Ihe 
penalties of 5 Geo. II. c. 30. a. 24. 
8. C. . 

T* 
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KM tf an Act. 

98 . B. V 91 arrested, and Uioiiglr 
he could pay the debt, he went to. 
prison, as , he declared, to. force his 
creditors to ..a com petition. This is 
an act; so if be had.procured himself 
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trader's goods. TlatttU v. Simpson, 
T; 1781. 1 Bro.au On. 99. * 

• 1UI; 80 is'parmcot of a bill after 
the holder had issued a'tonuniasion. 
Ex parte Tkompian,'X;ilto. 1 
Vcs. juui 157. 

102. An id of baukruptey.com* 

nmtgfitgp- Mi.&frtt'D'vd- 

^ -•«.» . 

house 



ere- 

_, , , ... though, uod« , ’‘» ,grouudli.Mi 
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jpprchonsion, is an act of bankrupt- J debt, is an act of bankruptcy ? Lord 
c\ % to is dfjjiiil to a servant culling Chancellor thought not. Ex parte 
for a debt by the direction of the Bones, 4 Vcs. 168. 
aclu -vkilgtd agent of the creditor, 114. A departure from die realm, 
mu\ bj the appointment of the I and residence abroad, for n proper 
debtor; and dint too, though the purpose and without an intent to do* 
debtor was sen 1 by the person ap- fraud creditors, will not support a 
plying through the window of a par- I.commission. ‘ £x parte Muttie, T. 
tuion, ami fc^ard giving directions for 1800. 5 Ves*576. 
his on ii denial. $. C. I 

101. -\ trader having privilege of I ~ 

parliament, by not paying money j 115. A wife cannot be examined' 
tiurit i uu order of court, commits no I touching*hcr husband's bankruptcy, 
act of bankruptcy, by statute 45 I Ex parte James, 11.1719* lP-W. 
Geo. 111. c. 124. s. 7- Read < Phir I 6l 1. 

lips, E. 1810. 16 Vea. 437. 116. Committing a secret act bc- 

I fore the petitioning creditors deb! 

What is not . | accrued, will not invalidate die cum- 

105. Non-payment of a note is not mission. l)e Cols ▼. Ward, 11. 1737. 
on act, if the debtor docs not keen out 4 Jht>. P. C. S17. 
of die way. Packenham v. Bland, ft7. Where the bankrupt is out 
T. 1725. Sel. Ca. in Cb. 42. of the kingdom, and there is a doubt 

JOG. Neither is it to stop pay- of the act, the court will send it to 
ment. Blo/ul j case, M. 1726, cited law; but if (he bankrupt is at home, 
3Io*. 3. the court will refer the doubt back- 

107. Denial to a creditor upon a to (he coramissioiiers. Erparfr Gir/- 

bill payable at a future day, w uu? an slim, Ex parte Dub, T. 1743. 1 
met of bankruptcy. Ej parte Lcii, Atk. 193. - * 

M!l733* 7 Yin.til, pi. 14. ^ * 118. An act of bankruptcy rrsta 

108. Nor is yielding to prison, ail fhu bankrupts estate m the ns- 
unlcss the defeudant lay tliere two signets, and it conlrouls all dm sub- 
^pcmtlia. Ej parte Button, ante. * .wuent transactions of ihe bankiupt. 

109- Neither is abscondiug, to V'tfon. ▼. Hyde, M. 17*lJ>. 1 Vcs. 
avoid an attachment upon am' award 328; 1 Atk.'lCG. 
for non-delivery of goods. Seen*, if 119. A dc*d made bir the benefit 
for the payment of money. Ex parte dt creditors may be evidence of an 
Gidslon, Ex parte Dale, T. 1743. act of bankrupts. Clotty f. i/otr; 
1 Aik. 193. / T. 1750. 2 Vcs. 19* 

110. Neither is a denial to crcdi- 120. Where the act is King in gaol 
tors, at eleven o'clock at night. Ex two moutlis, it has relation to the 
parte Jlalty M. 1733. I Aik. COl. • fiAt day of the surrender. Barwetl 

111. A. general assignment by a vJfYard, E, 1754. 1 Atk. 260. 
debtor at Madras is not an act of 121, The moment a trader cora- 
bnnkruptcy. Norden y. James, H. . miis an act of bankruptcy, he ceases 

.1777- Dick. 533. ' \ to have any doguiuOiyomhw ptt>- 

112 Neither i^je fraudulent tur- perty; and act, importing to 
render of a copyhflu- for do process transfer or dispose ofjiis fraudulent 
can touch it. Ii?W t Co&fpitt. and void Bg^S ^iWnd: but 
H. 1792. 3 Dro. Ch. Ca. 5P2.U f eoi^Jjf will,the assignees 
113. Whether lying twfcrfnftiiths of a<tenkifc^ ptntfascr 

in a gaol, tinder a criminal itenteocc, of the lands or foods'of * bankrupt 
w\ Uipy tifverwarda charged for | whBbid/nu'tiiat'of'-the iet of bank- 
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rnptcy. • Cianiox v. Erotvidm, E. 
mi. 2 Ridgw. U. C. 424. 

ISC. Wdoctors refusing to obey the 
comniisHioittrs* summon* to prove an 
act of bankruptcy,, w&re ordered, by 
the Lord Chancellor (upon petition) 
to attend them. Ex parte Land, E. 
1802: fiVca. 781. 

123. Though a commission cannot 
stand upon a cudfcerled act of bank* 
ruptcy, it may bo supported, if ouy 
other act of bankruptcy, not liable to 
that objection, lias been committed; 
and the priority of die bankrupt is no 
objection; nor that the object of the 
commission is to defeil an execution. 
Ex parte JitLnoHson , T. 180S. 7 
Vcs. 303. , But on a concerted act 
of bankruptcy, die commission must 
be superseded with costs, though it 
was carried option a Jide and without 
collusion. Et farte (lOuthroaiU, £. 
1811. RoWVBauk. Rep. 87. * 

124. Property attached in Jenty % 
being by the law of that island vested 
iu the creditor attaching, upon con¬ 
firmation by the court of the island, 
in the case of a bankruptcy it was 
.held, that die creditors attaching 

were entitled to hold the property 
lUfda^. otKl to prove the residue, 
where die act of baukruptcy was 
subsequent to the completion of the 
•judicial act, whether ou the same or 
on any other day; but where, live act 
of 1 bankruptcy was previous, they 
could not hold against the assignee* 
of the .bankrupt? Expatte Dobrec, 
Ex parte Le Mesurier , U. ISOJ. S 
Vcs. 82. ; * < •;* *. . 

125; In all future commiasions of 
bankruptcy, all conveyances by, pay- 
meuts .to,, and cqaUacU wiih, any 
' bankrupt, bom fiat, diwju t<ro months 
before, the-commission, 
.■hall be 0g .guy 


payment. Statute 4G Geo. III. • c. 
135. a. L v \ ' 

• J 26 ‘. Abd-the issuing of'a com¬ 
mission against such bankrupt/ al¬ 
though such commir-win ho after- 
wan Id superseded, oi the sinking, uf 
a docket whether any cooiinKtfiqi 
shall htsue thereon or hot, shall hp 
denied notice of u prior act of bat\kr 
rnptcy for the purposes oi .thin udt, 
if itsslinll appear dull an act of bank¬ 
ruptcy l:n3 actually been committed . 
at the lime of die cr»inim&iun,.<>r 
striking such docket. //;/(/. *. 3, re¬ 
pealed by slut. 4y Geo. III. c. 121, 
by which it is enacted, that all exe¬ 
cutions mid attachrcenls against the 
lands uikI tenement!* or goods of the 
bankrupt, bona Jide executpd or le¬ 
vied more than two months before 
the date and issuing of such com¬ 
mission, shall be valid notwitlistuud- 
ing any prior act of bankruptcy, iu 
like ui.mner as if no such act had 
been committed, provided that thb. 
plaintiff in the action bad uo nolk 
of afiy prior act of bankruptcy, or 
• that the bankrupt laid become insol¬ 
vent or had stopped pajaient; and 
it was declared, lhattlie (.euing of a 
commission, though superseded, idiall 
be deemed uotice of au act of bank¬ 
ruptcy. 

127. And further, that no copt- 
rai^ionof bankruptcy rho 11 lie uvoy.L 
.©d or ovfealed by reason of any prior 
act of bankruptcy ln'iiig commuted 
belbrp the contraction of muy debt 
.due to a petitioning creditor, if such 
petitioning creditor had'no notice of 
such act of bankruptcy nt the time. 

; StflL 4li Geo. 111. c. 13a. s. a. 

XC8. A. and B. were joint, tradert, 
A. becoming iiwolveiil>. and B- 
abroad, 'defendant a jbint cieditor, 
attached die rodd* Xrf theco-partner-' 


.l-TLllI 1 


acjtof 
rupf- was 
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UeW, that the separate commission 130. A fraction of a day will be 
Dm-rcachcd the attachment by i«- allowed in support of a commission 
latino to die act of bankruptcy. So of bankruptcy, by admitting evidence 
an attachment in the If at Indies that the act of bankruptcy, though 
shall he over-reached by bankruptcy, ou the same day was previous to the 
So shall un execution, for the effect issuiug, that is, the awarding ami 
of the relation under a separate com- seal mg the commission. IVi/rlotcti's 
mission is lo make the assignees and ease , T. 1807* 14 Ve*. 80,' though 
the solvent partner, tenants in common a commission of bankruptcy will 
from die date of the act of bank- not he superseded for want of an 
mptcy. In the case of n separate art of bankruptcy, previous to slrik- 
bankruplcy execution will not lie ing the docket: die affidavit of 
permitted even by a joint creditor, belief that flic parly is a bankrupt ut 
hut the joint. effects must be duftri- that lime, not being required by ilia 
biited even in the absence of the statute, though accordiug to die prac- 
•olvcnt partner,, and the surplus ap- lice. S. C. . 

plied under all this equities subset- 131. Whether nn assignment by 
mg between the partners themselves, deed, of book debts is an net of 
Barker v. Good air, T. 18U5. I! bankruptcy, must depend upon what 
Vts. 78i* fide Hankey r. Ganeti, other efforts the trader had. Ev 
3 Bro, Ch. Ca. 437. 1 Vex. juu. jnirte Richardson, T. 1807- I * Vcs. 
'J3G. 1 Bf5. 

140- The right of a mortgagee to 130. A concerted art of bank* 
tack.in equity shall not be affected ruptcy will not be available, except 
by relation to the act of bankruptcy, for civdilors not pii\y to it. Ex 

Ex puree Knott, U. 1#>J. 11 V'es. jtarie Bourne, T. 180f). Iti Vcs. 

<i*7. 145. 

BANKRUPT V. 

Proof of Delfts . 

Jionds, Bills, and Kates. honour ! all the money. T!v parte 

133. A. lent money to M. and C. Smith, T. 1713. 1 1*. W. 037. 
oil bond ,* A. issued a Ca. Sa. against *134. A. drew ou C. for .£100, in 
t', who paid £04, and-was dis- favour of B., which C. accepted; 
charged; B. became bankrupt. It A. *iiri C. were bankrupts; B. re- 
was contended that the debt being ciivcd a dividend of £40 from C. 
entire at law, the whole was dis- and then desired to prove the whole 
charged, as in Bower c. Swadlin, £(b0 against A. B. was allowed 
1 Aik. 004. Sed per cur. A. shall to prove only £60, and tho master 
prove against B. a moiety of lire to enquire if the ,£40 was paid 
money remaining due, the execution out of A/a effects in C/a hands, or 
:igaiii»t C. being subsequent to the put of. C/s own effects.* If the 
Mrignrawit of- H/a estate: but, as latter, C. is a crdlitdr for the £40, 
B. and C. were esch • fttrif liable to but if out of A/s effects, then £iO out 
half the debt in equity, and C. was of the «£l00 is paid off.. Ex parte 
not the original debtor Jbr the whole, Rj/siritfe, H. 1RW. 89. 
"A. shall only have relief against B/a 1S5.. A; gives a note for £200 to 
Estate fur a moiety. Seats, Ifad B. B. or. order ; B. 1 indorses it to C., 
the origiunl debtor and had and C. to D.j A., B., and C, arf 
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bankrupts; D. receives 5s. in the 
pound from A.’a estate, lie shall 
prove £\60 only against B.; and if 
he hag paid contribution fur more, it 
ahull be returned. Ex parte lxfebre , 
ii. 17117. 2 1\ W. 407. 

1.KJ. Where the drawer nod in¬ 
dorser of noli* qrc both bankrupts, 
and the creditors have received (is. 
in the pound from the iudorscr s 
estate, they can only prove die re¬ 
maining 14t. against the drawer. 
Cou/hrt v. Vepi/s, E. 1741* 1 Aik. 
10(j, pi. 85. 

137. A., wirliout consideration, 
are a note to 15, for 4.100; B. in- 
owed it to C. f who took a discount 
of <) per cent., so llint B. received 
only 4Q8. (ft. 8c/.; C. took h bond 
from A. and B. fur X'l00, which lie 
proved uudtir die commission against 
A. r llie commissioners finding die 
fact, slopped, his dividend ; and, on 
C.'h petition, the court directed an 
issue at uw to try the question of 
usury. Ex pavtc Thompson , T. 
1740-„ 1 Aik. J25. hde ctiam 
tv parte Davy, U. 1745. Ithlgw. 
Ca. temp. Hnrdw. 289 , where A. 
had .*old goods to If. in llic way of 
trade, utid took a usurious bond 
on Jf.’s bmmyng bankrupt, die 
Jaml Chancellor would nor deter¬ 
mine die question, whether the bond 
extinguished die book debt ou peti¬ 
tion, but pul tbc parlies to tile Uicir 
bill. 

133/Petitioned was admitted to 
prove his whole debt, and before a 
dividend, be received a composition 
of 2$. (id. in the pound from another 
party. As that composition was not: 
paid till after he had proved his debt, 
be shall have fc divided ob the whole 
sum proved. • Ex.parte IVilfanH, 
M. 1750.. lAtteUO. J . 

130..A: 


that a creditor shall receive C divi¬ 
dend on the whole debt pitjved under 
each commission (but not more than . 
20f. in the pound altogether), though 
he shall not be at uberty to prott 
under any one commimon more than 
nthal remains due at the time of the 
proof made. 

141. An extent issued against tho 
surety of a bankrupt, who disputed 
the {'laim* though just. lie shall 
be allowed to prove his cipences.. 
Ex parte Mai shall, E. 1751. 1 
Atk. 2G*J. 

142. G. drew many bills upon II. 
in favor of O and A., which H. ac¬ 
cepted for bis honour; G. aud H. 
were bankrupts. 'Hie holders proved 
under both commissions, aiwi received 
dividend**, but not 20s. in the pound. 
Hie assignees of H. petitioned to 
stand in the-place of the holders, as 
against the estate Of G. for so much 
as Lad been paid out of the estate of 
II. Ordered accordingly; but not 
to receive any dividend from G/f 
estate till the bill-holders were fully 
satisfied. Ex parte Marshall f M» 
1752. 1 Atk. 129- 

148- W. had large dealings with 
Gwbo»c correspondent in London 
was H. G. and 11. agreed tiiHt H. 
should honour all W.’s drafts on him 
on account of G.; W. drew for 
£‘4000, which 11. accepted, with¬ 
out having any efli-cti of (•. Tho 
payee, on nou-paymeot by H., ap¬ 
plied to W* who paid the bills. W.' 
shall prove against the eMilt* of II., 
because of his agreement with G., 
which made his esUie liable. C. 

• 144. An engagement,, not by in¬ 
dorsement, to guarantee a bill of 
exchange due after ihe bankruptcy,, 
is not provenble by the • holder,', for. 
it is coutoigenr. Ex patio l/arri- 
sun 9 T. 17.89** 2 Br6. ft. Ca.filf. 

. l-Wt ’An.U^durier of a hill became 
•thi holder proven * his 


fottgomi cdh, 0 u nfuu. a-jhUty 


prove 

of nctolT' ft* 

4MI. impounds with Uio 

140 .ypSftyit V fMMy I abuce lo the a*. 



ilgoecs. The indorser’* estaio is 
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discharged, and the debt shall be 
osimngrti. Ex parte Smith, 61. 
i7b!). .*• uro. Ch. Ca. 1. 

I iC. Accommodation bills, on the 
bankruptcy of tin' drawer, were paid 
by the acceptor tn the holder, who, 
having a further demand oil the bank¬ 
rupt proved the whole, including tho 
bills. lie may take, out of tlie divi¬ 
dend, his proportion of the debt be¬ 
yond ilae bills, as if the bills e had 
been expunged, aod the rtsl bcloug* 
to the acceptor. Ex parte Turner, 
T. JT'Jti. 1 Ves. iun. *243. Vide 
Er futile llnsliforlh, 10 Ves. 4'9- 
¥aky v . Field,, 12 Yc*. 43J. 

• 147.. Accepted Iwvainu bankrupt, 
end petitioner, as indoirtr, paid iLc 
l>iU. Jlo may prove that bill, but 
he cannot set off aguimt the estate 
bis own acceptance in lire bankrupts 
band*. Ex parte Ha/e, 1797. 3 
.Via. 304. 

148. A. gave cash to B. for a 
bill which B. did uut indorse. A. 
cannot prove it under B.'s comuiis- 
aion. Ex parte. Shuttlexort/, T. 
J797. 3 Ves. 368. 

14<J. A. desiriug to discount a bill 
which his bankers refused to lake, be 
indorsed to them another bill, dr.iv u 
hy him upon, and accepted by B., 
on the faith of which they discounted 
the first bill. Neither of the bills 
was paid, and both parlies became 
bankrupts. Tlic proof of tlic debt 
against the estate of B., and not tlic 
dividend only, was confined to the 
amount of the trill discounted by A. 
Ex parte. BloxhatA, T. 1800 . 5 
Ves. 44-h.v But diis point was after- 
wards over-ruled in another peutioiij 
under a different bankruptcy. Ex 
parte filozhaui, T. 1801....6 Ves. 
449; where it was held, ihat a cre¬ 
ditor, having securities .of jhint per¬ 
sons to a abater amount thaii d je 
debt due frara tho baukniirt, may 
vrove Urn ^ 

Idiyrjends oit i|»e whoU/-«Ul he 
geU 20s. in llie pound on hi*: actual 
debt E* pnrlt £M«»> U. 180%; 

6 Yea. 600. S* P. V. T rT 


150. A. and B. accepted bills 
drawn on them from Hamburgh; 
blit, having stopped payment, C. and 
D. again accepted tho same bills, for 
the lianuir of the drawer, and paid 
tluiu. A. and B. became bankrupts. 
Held, licit C. and P. ought first to re¬ 
sort to the drawer, if die bankrupts 
had no effects of the drawer*! in their 
hands; the proof of the debt, however, 
irmitted to stand, and the (livi¬ 


ngs 


w 

I 


dcir was reserved until enquiry 
whether the bankrupts luul effects of 
the drawer,, and if not, wbctlier C. 
mid D. htid effects of the dinner at 
tlr.it lime or since. ' Ex perte IVack- 
erbnth, T. IfiOO. 5 Ves. 574. 

151. At, to discharge, a debt due 
from him to B., procured bis banker. 

C., to direct bin cori o.«pnridi nt ami 

K rtncr, D., to accept u bill drawn 
B. ; brtorc the bill became dne r 
C. and D. became bankrupts ; C., 
being iud< bictl to A. more than the 
amount of the bill, U. proved against 
the estate of D., but afterwards re¬ 
ceived the whole from A .—A., not 
having proved against the estate of 
C. io respect of die bill, is entitled 
lu stand in dir place of B. against 
Uie esiaU of IT, whose proof hav¬ 
ing bv«it c::|Hmgcd, wu rc-imUted 
for tlu* bifioJit of *A. Ex pmte . 
Mattucz** T. 1801. 6 Ves. 285. 

. 152. Dividends declared u|>on a 
bill o[ i;>;chnnge, though uot receive d, 
muxr be deducted from llie prr ,of 
by the indorsee, linger another < p- m- 
mission, hi parte Leers, II. it* 

6 Ves. 644 .— 'Sole. LordChancelt or 
doubted the principle of this dorisic. ^ 
but determined according to 3 die 
imictice at Guildhall r as stated/ by 
Mr. Cooke. • jt f z • 

163. The holder of# bill die \ ei- • 
change pay be Compelled 10:40, 




. rargbr.. 

wUh «. iataiaMR com- 

<T creditor'to prove m s t die 
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«t*tc of the principal for his bene¬ 


fit. S. C. etvile Ex parte Uen, S.P 

155. Proof of a lost bill was al¬ 
lowed; but the most ealdnsivc in¬ 
demnity to be given, and to be 
settled by the commissioners. jux 
parte Greens ay, E. Ib02. 6 Ves. 
8J2. 

156. Bond upon a loan of rfodc, 
to w:cure a rc-transfer and tbc di¬ 
vidends in the mean time. The 
obligor becoming a bankrupt oiler 
the day meutimied in tlic condi- 
tiun, proof wan admitted .for the 
amount of the dividends due be¬ 
fore die bankruptcy, and die va¬ 
lue of <hc stock at tho date of 
the commission, by analogy to the 
case of annuities. Ex parte Day, 

T. Ifltw. 7 Vea. .101. .*;'*• ; 

Obligee of a bond V) 

replace stock ami pay the dividends 
in die mean lime, cannot - prove 
hi* debts unless the bonds were 
forfeited, either as to the capital 
cr divideud before the bankruptcy. 
Ex parte King, E. 1903. J* Ves. 
334. Vide Ex parte Day, 7 Ve>. 
301. Ex j uirte Mare, 8 > e*. 335. 

J58. A. covenanted with the 
trustee of his marriage settlement 
within seven years, or when requested 
to convey lauds of a given value 
in particular counties to the uses 
of such settlement, A. became bank- 
ruptafterthe expiration of seven years, 
and no request having been made 
the trustee coirid not be admitted 
to prove upon the covetoaut, unless 
secured by the penalty. So npou 
an agreement to replace Itock upon 
demand, if demand is made, be¬ 
fore the bankruptcy, the IW iw 
be prove*!. Ex; yaric^Matt', E. 
1003. 8Vei.335.SS7: 

• 159. Certota ruercbabti rt I*; 

tcrpool had » bafikb* 

London* ra .^ qounc of'vbkh 

thcyicnrittedhwdnr 

Ur.kredit %y ou th^bMk; 

tfrafUji ^IserchWti 


mpts before the - acceptance* of 
their bankers were due. Heltt 
that thcie acceptance* when paid 
by the banker* were a aufflCMiK 
i-oiuidemtion for them *®' PW* 
under the commission the bill* de¬ 
posited by them, though such bill* 
might not be due at the tunc of 
the bankruptcy—but the proof must 
L-; upon the bill* amf not a* » 


v S UftrvM iiiv ^ g 

ceil* balance. Ex parte HtoshaM, 

T ‘ 1803.* 8 Vcs. 531. Fide Ex 
parte ,vl»ydwell, 1 Co. Bankrupt 

Law*, 15y. . . 

180. B. banded over to G. » 
negotiable note for a valuable con¬ 
sideration, but not endowing it, 
he gave G. a separate wriitm 
acknowledgment to be accountable 
to G. for tho note. G. endorsed 
it over to M. for a valuable con¬ 
sideration. and gave him I he writ¬ 
ten ackuoivledgment. B.audtheseve- 
ral pat tie* to the note became bank¬ 
rupt*. M. cannot prove tire nota 
against the estate of B. the writ¬ 
ten acknowledgment not being as¬ 
signable : but he i* entitled to lmv« 
the amount made an item in the 
account between B. and G., and 
to stand in die place of the lat¬ 
ter. In re Harrington, T. 1804. 

Q Sell. & Lef. 114. 

181. Goods were sold to be 
paid for by a bill at three mondis. 
Tie drawer* awl acceptors became 
bankrupts before the bills were 
due. The vendor* having received 
divideud* under their commissions, * 
were held iutitled to prove the 
deficiency a* a debt under a com¬ 
mission against the vemlees who 
bad not rndnrsed tire tolls, and 
until that should be ascertained » 
claim wa* entered and dividends 
niton the whole were reserved. 
And per Lord Chancellor, it id 
now clearly settled, that if them 
it nn antecedent debt. Arid a bill 
b Ari ^loracmcut, 

which bill tutus oilt to be bad, 
ihe demtmd for the koteccdcnt debt 


•n *T 
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may be resorted to. So it luu 
been held tliat if there U no an- 
tcmknt debt, and A. carries a 
bill to H. to be di-counted, ami 
B. din** not talc A- r $ iimiih* upon 
tile bill, if it i- dishonoured, there 
w no demand, for there was no 
relation be* worn the parties except 
that iraiwction, ami the circum- 
stm.ctA of not taking the name upon 
tlie bill in evidence of a purchase 
of die bill. Ec pttr/e lilac Mimic. 
M. 1WH. 10 Vet. C04. Vide I 
Co. Uaukmpt Laws, 124. J74. 
(3tb ed.) 

Iti2. Previous to entering into 
9 partnership trade, li. executed 
a l>oud for .£'400 to a trustee it|>un 
tnwt, that upon the death, failure 
in trade, or bankruptcy of G., die 
interest s^uid l»e put to hit wife 
lwf life, and dint she should have 
a power of jippoiniii.g, the prin¬ 
cipal among the limit* of the mar¬ 
riage. G. and his partner Ik name 
bankrupts. I hc bond b* iu< volun¬ 
tary was derrenl not to bn mI 
up against the creditors, but to 
be paid in ca-e nl* a atnplu* after 
payment of joint and severe I cre- 
dtlors. yJ.^rrncf-s of tim diner v. 
& Lit/non, M. 1£04. *2 Sch. and 
JLef. 228 . 

lfi:3. A surety by bond fur ad¬ 
vances ^Uiendly, but umler a limited 
penalty is not liable beyond the 
penalty, by paying the penally lie 
is intitied to a proportion of the 
dividt-mi* from a proof by the 
creditor*, to a greater atw unt umler 
the bankruptcy of the priucipal 
debtor- mid a surety uiay compel 
the creditor to prove untliT lire 
eommii miou against the principal 
and to beer me a trustee of the 
divKietuU for such. surety having 
paid dm .vholc. ( Ei: parte Wood, 
cor. Urd TJiur/w, Al. 1791.) 
Jlut a person liable with other* 
on a bill of exchange cannot raise 
Unit equity by payment subsequent 
to the proof of the holder, uulil 


lie hus received 20 s. in the pound. 
(Ex pane Marshall, 1 Aik. 1CJM 
Where a person has a demand 
ti|>oii a bill or bund mr.iinht M fc v«- 
ral person* ami no part of lint 
demand hus bccu paid before the. 
bankruptcy by any of them, ho 
may prove agaiust each wlu-.tliei prin¬ 
cipal or hurcty, until he has n reived 
Ufv in tlie pound. ( II i /Mr/e IViU - 
man, 1 Atk. It*9.) Where a d.b- 
lor itidoi*e.< paper of a lem lahm 
mouiiing to make it a security fur 
a debt; it is doubtfjl whtlher the 
indorsement means more linn to 
citable .the ]iarty to operate a 
flier beueJii llum if tlie debtor Inn I 
not indorsed it. (Er parte IVnllne.\ 
I Co. Bankrupt Luus, !.».>. i It 
has been said, there is itu ditf 
cure, whether il wax th« banks ii pi'* 
papir vi uccoiiiUs*x!tit»un pspti, 
but that is*to Ik* doubted, for if 
il wjs accommodation pr.|w*r. the 
proof could not be exp'ingvd, 
fo. the nnoi who jki>h it, pats it 
f*>r the use of to.: bankrupt after 
the bar.kiuptcy, and is, in I'tilli, u 
surety tor tin? bankrupt, mid could 
haic a ri^bl to insist Hint the proof 
shonlc*. bt hoid for bis Iftrut'iit. 
11m piiiH’ipd case is not that oi 
a d- i.*- , tii of the bankrupts y. r» 
|>cri •*, u* if a security upon tin* bank¬ 
rupt* properly, pen a pine debt 
un-s iinoctcd tvitli any thing cine 
but a third person ctm-rwl into ; 
bond umler a pciiahy with u con¬ 
dition for payment to other pcitforcj, 
of bills, notes, &c. f without limit 
as to tlie amount, but lint extent 
of the demand us to that person be¬ 
ing limited to the penalty; the ques¬ 
tion is, whetlier lie shall Niy, not 
that ho will havp the benefit of 
Ills pledge or do any other acts, Imt 
that he bos in equity a right to make 
tlie obligees trustees for him of cur¬ 
iam securities, all of which q:cro 
as between them intended to be 
paid by other poisons 2 , ,tmd lie was, 
as between them, not ' to jtay mor* 
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than die pennlty. 'Hie rule w- 
tainly lias tarn, that where a man 
cnga^iii* for die whole of a debt, 
pays only a part, lie li.is no equity 
1 <» si mil in the place of the |>cr- 
«<»ii paid. Hr parte Rwhforik, 
II. 1805. 10 Vc*. 409. Putty v. 
1'ietd, T. 180/i. 1C!. Vw. 4:15. 

Ifi4. r llie bolder of a bill dis¬ 
charging the acceptor, bv receiv¬ 
ing a cmptwiiiou, caimol prove 
the bill n^uin-t llie drawci'a estate. 
Jh i*i rb: /h'/ww, T. 1805. II 
VY». 410, el lide S. C. tit. 
Trmtt. 130, where die miwliicv- 
(itu etTcds of die distinction, as 
to mi acceptor K'itfl effect* or not 
stilli rcicience to accommodotion pa- 
pet is pointed «Hit. 

105. Creditors having proved 
tinder a hunt com mission, upon u 
joint uni several promissory note, 
tan not Imviug rccmtsl a dividend 
•.Ten* permitted to waive their proof, 
mil to prove against the M*purafr 
• Mate, uot disturbing any dividend 
kiivnriv made. Es parte liiciby, 
T. ixitii. 13 Vex. 70. 

I(W. being indorsee nf B. 
C. und Co.'s acceptances for 1304, 
awed out u Mcjwrate commission 
against li., though at lliut time D. 
(the per.-mi for whom A. hud div 
c««mited tho bilk) had by payments 
id account reduced the debt to 
X-V2i). A. was held entitled to 
prove for the whole amount, and 
J‘or ull he rcccifcd above 4,*42*1 to 
he a trustee for I), llv parte 
De Taint, T. 1810/1 Bose’s lW. 
l(ep, 10 . 

Ifi7- A. die payee of a bill of 
exchange, indorsed it iu blsQk, and 
delivered jt to' II.-— li.;wrote’ above 
the blank indorsement u p*y C. or 
order.” K. took up the .bill after 
n cojnmiiai'on of • bankruptcy; had 
issued against lira acceptor, abd then 
pi'ihv>ti<*! for liberty to jprove it 
under tho icoiotnission, Which pe¬ 
tition was "• dismissed with the offer 
uf a case*: Ex parte 


1810. 1 Bose’s Bank. I?ep. GO. 
Tide Vincent v. Hurlock, 1 Camp. 
N. P. Kcp. 442. 

Debt* payable at a future Day. 

J 08. Tonne rly debt* payable at a 
future day mu/d ant tie proved under 
a c.oaimiuiun, her a ns* the bankrupt 
could no* cl urge his estate at common 
foie a per his bank: nplt y. Tide Bur- 
dueV* casc,T. 1720. 7 Viu. Gg, pi. 7. 

I-ring r. Bland, M. 1722. Ihiub. 1G0. 
Rx parte Kast India Comp. M. 1720. 
2 P. \V. 3()f». 

l|io. Jiut after 7 Geo. I. c. 31, 
(which, bowser, is confined to writ¬ 
ten aecurith**, Pardo to v. Dcarluve, 
4 Kast. 43H.) (i creditor upon n note 
payable at a future day tens admi/led 
to prate . S. C.; though a bond or 
note upon a coutinaeurq, bfare the 
hapaeaing of rehich the obligor or 
draper become* bankrupt , was not 
held within the statute . S. C. So, 
whore a l/aiikmpt, on marriage, gave 
a boud U» secure X 1000 to his wife, 
if she survived: this shrill not be 
proved, or any reservation math: for 
it, in regard it may never be a debt; 
in iUirr .shrill the obligee of a bot¬ 
tomree Umd prove Ills debt before 
the return of the ship. Ex parte Cat- 
well or Vina lei, G 1\ \V. 497. 499. 
Mos. 2d. 79- But, if die contin¬ 
gency happens before a final dividend, 
sue*i ctvdilnr diall come in. S. C. 
Seri vide Exparlt Oiootne, 1 Atk. 

118, contra; et vide wm. 1.0 (3eo.lI. 
c. 32. u. 2, which provides for bot¬ 
tomree and r&mndcutia creditor*. 

I/O. AW, nowever, by 5 Gm. If. 
c. 30. f. 22, penrm* haring bund*, 
note*, See. payable at a future day, 
may not only prove their debt*, but 
torn/ pet il inn for a coimnminn. 

171. A debt payable at a future 
uncertain period, as within three 
months after the decease of two 
obligors ip ? a bond, or of the surwor, 
canuot be prajpsi under a commission 
of bankruptcy'. Ex parte Barker, T. 
1803. 9 Vet. lia 
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172. By *tat. 49 Geo. 111. c. 1C1'. 
j. 9, debt* not paynble at tlio time 
of the bankruptcy may be proved, 
upon deducting a rebate of uitcrort 
for tho thne such debts would bare 
become payable,, according to the 
term* upon which the *ame were 
Contracted. 

173. Under a written undertaking 
to pay, on one month’s notice, the 
debt of another, proof in. banknqitcy 
was not admitted, notice hot haring 
teen given before the bankruptcy, 
and the debt therefore contingent. 
Ex parte Mi net, x. 1807. 14 Ves. 
lgy. So under a guarantee the debt 
is contingent only, therefore a debt 
accrued by default after the bank¬ 
ruptcy of die surety, cannot be proved 
Under tho commission. Ex parte 

'BO* 


Gardom, T. J 808;'13 Ves. 


4 

• •' Rent in Arrcar.. . 

174. If a landlord suffers the as¬ 
signee! to sell off tbo bankrupt's 
goods, he is not entitled tb his whole 
feat, but must come in as a creditor 
pro rata. Ex parte Deschurm*, E. 
174*. 1 Alt. 103. 

. 175. Bankrupt owed A., his land¬ 
lord, 18’years nut; ihe assignees sold 
the house and goods to petitioner. 
A. prosed hia debt, and three years 
after distrained the fowls.; A. was 
confined to his remedy under the 
commission* Ex parte Groce, £. 
1747. l Atk. 104- .. 

176. Though a messenger be in 
possession, and erim' after ■wgn- 
pnttt, the landlord may distrain/if the 
goods are still od the promises.. S*C. 
ix parteVacpn, 

177. Wfart ^■'bankrupts 
arc sold by an 

can only come uf-ror hia tetiUfgo, 

rati, vri* other :i crtaiw4^^/l- 

mortgagee, who haapfid fe. WWirt 
. of a bankrupt s rent, Opnof 1 
fared to other creditor!,' uni 
‘ ""an order fo lUnim’fce 

AniH&iiMJ. 


178. A landlord ropy distrain lor 
his whole rent, even after assignment 
or sale by ihe assignee^ if the goods 
are 00 the premises; fur noprovision 
is made, as in the case of an execu¬ 
tion, to limit the landlord to a year's 
rent • Ex parte ‘Pttemmer. E. 1739. 
l'Atk. 103. Ez pu le Dillon, H. 
1733. S. P, • 




; Interest and Coifs. . 

179.- If a trader, indebted by sim¬ 
ple contract, pledgee goods for pay¬ 
ment, antf promises interest, the cre¬ 
ditors shall bare interest to the data 
of the commission; so shall the spe¬ 
cially Creditor have .interest. Gvw 
ley'i cqHy T. 1706. 7 Vin. ilO,pl.l. 
Et vide .Bromley v. Child, pi. 201. 

18(). Commissioners compute in¬ 
terest no lower than tire date of tho 
commisskm, because if is a dead 
fund. Ex parte Bcnuet, 15. 1743. 
2 Aik. 52* . 

181. In a mutual account the com¬ 
missioners should compute intered. 
on botli sides, or stop it to the dato 
of the coimniiiiou. •/ Brutnlrtf v. 
Gooden , M. 1743. i Aik.*). 

182. If a iturn takes no more than 

five per cent, for tlie discount of 
noU*,he shall prove the whole amount 
of llieaat- Erparte Marlar , T. 174Ci. 
1 Atk. 15a • 

J83, The rule that note creditors 
shalf not prove interest, unless ex¬ 
pressed ill the body pf the uotes, is 
reasonable, and Ih* court will not 
break through iL S. C. 

184. Amortgagee proving bis de- 

interest. after 
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allowed by the law of the province. 
Francis v. Rucker, T. 1768; Amb; : 
«7e. x*. 

187. ' Costa of protest not'ptovbr 
able, if incurred after the act ot bank¬ 
ruptcy committed. Exparteitoore, 
E. 1789. 2 Bro. Ch. Cm: 597. * 

188. Costs taxed after commission, 
upon a verdict obtained beford, may 
be proved, the costa having relation 
to the verdict. Ex ptirit Simpson, 
M. 1789- 3'Bro. Ch. Ca. 40.. • 

189.. Where a creditor brought an 
action before the baiikryptcy, ,ahd 
obtained a* verdict aitf -j^ 
after, he cannot prove his bolts under 
the commission, whether the action 
be for au antecedent debt’by w con¬ 
tract, or mere damages in tort,though 
costa incurred after the bankruptcy 
are (Uncharged, by live bankrupt’s 
.certificate, as havmg rejatidii to the 
antecedent debt. So wim/aspect to 
interest,.it is i rule, that, hi most 
cases it stops 'at the date of die 
commission, subject to ap equity of 
giving it m cases of contract only, if 
finally the effects ate sufficient Ex 
parte Hill, M. 181)6. 11 Vca #54, 
in wbidfliord Chancellor reviewed 
the most material cases on this sub¬ 
ject. 

J90. Costa ordered (6 be paid be¬ 
fore, but not taxed till after, the bank¬ 
ruptcy of the person to receive, can¬ 
not be set off by the party from whbm 
they were doe pnmng £ debt under 
the commission. Ex vdrte Thomas, 
II. 1009.' iy.Vtfc 53ftv 

«*• J V 

Where jnterart and <jp*tir be 
allowed, Mr egtinat tltffciitdthipt in 
the cue of a'iirphu'dfdrtiit; 


• 191. 

Khkntf*; 

to tke.e. 
promt h 


Welman *. Warren, M. 1709- 2 
Eq. Ab. 595, pL9-- Ex parte Hol- 
well, 7 ViV 10C, pi. 13; but that 
oructict is now regulated; for Lough¬ 
borough, C . natle an order\ dated 
&th MarcL. 1794, whereby if. Was 
ordered, That if any.person claims to 
be a mortgagee of a bankrupt’s estate, 
the cominiisiooerp shall enquire if he 
is so, utulfor wbat consideration and 
undgr wnat circumstances j and if no 
sufficient objection shall appear to 
his tide or to his claim, they shall 
take an account of the principal' in¬ 
terest, and costs dt*, and of the rente 
sod profits received; and they shall 
give notice in the Gazette and other 
public papers, when and where the 
mortgaged premises arc to be sold 
before them, or by auction, as they 
think lit; that the commissioners 
shall direct all proper parties to join 
in die conveyance to a purchaser, and 
that the produce of the sale, after 
payment of all the charges*, shall be 
applied in satisfaction of the prin¬ 
cipal, interests, and costa, sad the 
surplus to be paid to the assignees; 
but, in case of a deficiency, the mort¬ 
gagee shall be admitted a creditor 
under d^ commission, pro rati, so 
as not to disturb any dividend already 
made. The commissioners may also 
examine all.parties on interrogatories, 
who shall produce* ou ontli, all deeds, 
papers, and writings, hi their custody, 
as the commissioners shall direct. 4 
Bro. Ch, Ca. 548. . 

’ •_ .192. Atomgagee who has a bond 
as a collitmul. security, received part 
. of his .'debt under a decree of fore¬ 
closed and sale. . Hie 


examine 


ib for tbe deficiency tinder, the 

Sr. 
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a sale obtained by a prior mortgagee, 
under the order of BtL March, 1704, 
where the estate did not produce 
enough for both mortgages. Ex parte 
Jackson, K. 1800. 5 Vefc 357- 

194. Plaintiff, a mortgagee of tim¬ 
ber trees, wood, and underwood, 
moved for an injunction to restrain 
the cutting uudcfwood. Defendant, 
the mortgagor became a bankrupt; 
oud assignee* were not yet chosen. 
The court granted the injunction ou 
the right the mortgagee had to ha\e 
the estate sold in the plight in which 
it was at tiie timtTof the bankruptcy, 
and to prove the rest of hia debt. 
]lampion v. Hodges, II. 1803. 8 
Vto. 103. 

195. The Lord Chancellor mode 
a special order in bankruptcy in thii 
case, for sale of premises subject to 
nn equitable mortgage; the general 
order of 8th March, 1794, applying 
ouly to. legal mortgages. Jix parte 
Payler, H. 1810. 10* Vex. 


Questions of Lien. 

19G. An attorney has a lien on all 
the paper* of a bankrupt client, re¬ 
ceived by him before the bankruptcy, 
and he may prove bis debt, though 
he holds the papers. Export* Bush, 

3a. 1734. 7 Vbi. 74, pi. 8. 

197* A man a bo repair* a ship 
bn no specific lien if he delivers it to 
the bankrupt, but he must prove his 
debt. Seem, if die ship be repaired 
in a foreign port, during the voyage. 
Exparte Shank, T. 1754. 1 A tk.234. 

198. A miller has a lien upon such 
of the bankrupt's wheat as he has 
ground, for the charges pf grinding ; 
but no lion upon the wheat remain¬ 
ing in h'ht hands to be ground at the 
time of the commission, nor upon 
the sacks. t* parte Qckardtti, T. 
1754. ljk 2.15. '• *. 

' 199- * between clothiers and 
dyers, and clothiers and packers, it 
n customary for them to make up 
’ It hy giving mutual 

SR. OB *ELmdc post, sec, a? t 


200. Petitioner claimed a lien on 
goods deposited by him with Hart - 
sink ami Co., the bankrupts, for 
which he took their notes in various 
sums, aud which notes were dixho- 
uoured. • Per Lord Chancellor: If 
the bankrupts issued their notes to a 
larger anionnt than tlic value of the' 
deposit, it was a fraud by them, as 
to the excess: if they take out bills 
to the amount of the excess, they 
put it then as it onght to be; conse¬ 
quently tile goods are liable to (he 
tint advance, oud the assignees cau* 
be in no better situation than the 
bankrupts, who stated, by their notes, 
to have u value receivedthey can¬ 
not, therefore, as against thud per¬ 
sons, allege that they have not good* 
to the value. Ex jwrte Smith , T. 
1801. 0 Ves. 447. 

Cases of Pledge or I) fnotit. 

201 . A. deposited nuvy bills with 
11 ., wlio, in six months, became 
bankrupt; A. petitioned to be ad¬ 
mit led to prove principal nnd in¬ 
terest to tiie lime of the decree, as 
navy-bill* cam* interest ill djeir na¬ 
ture. l»rd Chancellor held'(his to 
be a special deposit, ami directed a 
tabulation to be made of die value 
of die entire thing at the lime of the 
di posit, but interns! not to run on as 
in east: of a simple «lcbt. lirom/n/ 
v. Chi;J, M. 174-4. 1 Atk. 259. fit 
vide Crosdey’s ca. pi.179, in 1721). 

COS. Pledgee of a Ipll of exchange, 
though for part only, uiay prove the 
whale amount Ex parte Crossley, 
E. 3 Bro. Cli. Ca. 237. 

20S. A. borrowed money upon an 
equitable deposit of his deeds, and 
-upon the ham be entered into a parol 
engagement to give security for re¬ 
placing Stock by e'*i*en *>y. The 
Pomtire comraet tnmg fcikd>y the 
intervening haiikruptcy of/A,, ihe 
OTirt allowed ^ 1,infer. IP prove his 
debt under A.li codittsmou, in re¬ 
spect of tbe a^itmct iutgdi^d by law 
‘‘k lo.a, pt'psru .Coming, 



BANKRUPT V; 


157 


T. 1805. D Ves. 115. Vide Russel her children, and die bankrupt died 
v. llusscl, 1 Bn>. Cli. Ca. 2(39. before idmdend. Ex parte Mitchell, 
204. Mortgagee deposited his M. 1751. 1 Atk. 120. Also where 
mortgage and hj|nd without notice a bankrupt covenanted to pay his 
to the mortgagor, and then became wife's trustees jEGOOO by instalments, 
bankrupt. Held, lliat bis assignees viz. .£1000 at the end of seven years, 
should execute a valid assignment to and .£1000 per annum afterwards, 
the plainlilf. Jones v. Gibbons , K. unless the bankrupt sliodld die, and 
1304. 9 Vcs. 411. fid^yhinjn v. tlien the whole to be paid in one 
Sheppard s assignees, 4 Ves. 110. year, if the wife or any child should 
•205. A. borrowed money from B. be ly ing, if not, only .£3000 to be 
and deposited Ullfrdeeds o»a Security paid. Tike husband becoming bank- 
fur it. 1 la ufterwards obtained fur- nipt in the seventh year. Lord Chau- 
thcr advances from die same person;. ccllor doubted as to the .£(>000, but 
and, subsequeut to on act of bank- not as to the .£3000. Ex parte 
rnplcy, signed an agreement subject- Milford, T. 1704. 1 Bro. Ch. Ca. 
iug the deposit to auch further ad- 3i)8. 

vauces. B. was declared euthled to 207. Tn Ike above casts proof of 
a lieu for the whole amount Ex the tcifds claim teas admitted i but 
parte Langston, T. 1810. Boat’s where the event upon which V>e aifVs 
Bank. Ilep. 26, provision is payable did t not happen 

, before the bankruptcy , or is wo du- 

JVifds Fortune» bious and uncertain that peradien - 

COO, The provision of a wife shall , lure it may never happen , the court 
in general , be secured to her m equity, will not atunr it to be proved under 
notwithstanding the bankruptcy of the hushawTs commission, as iu Ex 
her husband (J'or hit assignees stand parte. Caswell or Cazalet , 51. 1728. 
in his place , and are subject to the 2 P. W. 497. Mos. 28. 79# whem a 
same equity), if the provision be se- bankrupt, on marriage, gave a bond 
cured by a bond or. judgment for- to secure to his wife .£1000 if *he 
Jeiled at law, b^ort the bankruptcy, survived. So where the husband, 
as in Holland v. CaUiford, T. 1710. on marriage, gave a bond to pay h\g 
2 Vem. 662, where die husband gave wife £.■#'. )0 if she survived; aud the 
a bond ip leave his wife £h 00 at his husband died ten days after his bank- 
death, secured on the land. So where ruptry, die court doubted, but the 
the trurtees, under their power, lent proved'by consent «£)50 only. 
-£.i00 of tlte wife's moucy to tin* Ex part* ■ Greenaway, M. 1740. 1 
husband. . Midd/ecome v. Marlon, Atl . I LI. So also where the bank- 
II. 1742. 2 Atk. 519.->So where nipt before marriage, covcnauud to 
die wife's father, by bond, secured leave hi* wife £600, if she survived, 
the interest of «£lOOQ -to be pakfto and died before a dividend. Lord 
the husband and wife* arpt the aurii- Ilardwicke lamented he could not 
vor, for life, and die principal to the. admit the pioof of the wife's provi- 
children on their,^deaths, -th^re was,- mot^'-JEwe parte Groom?, M. 1744* 
an yrear \>f interest at ; thctimec>T> i Atk.' 115. 119. 
the father’s bonkruffc^ .208. A bond was given by a trader 

was hold ; 3t* part* tyi+; previous to libs marriage, to tf trustee; 

Chester, M. 1744* 9 .ttbflj'ttl* 8a ; and by* settlement of the same date, 
where the bauknrpfebefore martiage^ it was covenanted, that the mm men- 
gave ft bopd to the wife'#' trustees to tionedin the bond wks to be payable 
pay ^ IQOpr tkraa^ months after hit Only hi the event of die wife surviving 
deadv, if ibe sbnrivtd, audifnot, to the husband*, end, it was further co- 
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Venantcd, flialin cate of the husband 
failing in liis circmnstarices, but not 
otherwise, the trustee should sue fur 
the bond, Hie' husband became 
bankrupt in the bfe-iime of his wife. 
The JLoid Chancellor would not al¬ 
low the trustee to be admitted*6.cre¬ 
ditor under the husband's commis¬ 
sion ; for be considered the whole 
transaction a device to ddhntd the 
buuknipt laws. Exr parte MtupJtu, 
fi. Ib05. 1 Sch.Sc Lef.44. . 

SOJh Though ii bond by a husband. 
to pay a Aim (in the., event of his 
bankruptcy or insolvency) to trustees 
for the purpose of aettlemeut cannot 
stfptTagainst the Creditors: the pro¬ 
perty of the wife may be limited to 
the hwhaiid until be become a tank* 
nipt or insolvent, and upon that 
event for his wife and children; and 
where, in articles for. such a settle¬ 
ment^ the husband covenant to give 
a bond fijr 4.-5000 upon .the same 
trusts, and bad received all his wife's 
fortune without making any sctlle- 
menty proof was admitted under his 
commission, not only for the amount 
of her property agreed to be settled, 
but the £5000, or so much as the 
value of die wife’s property would 
«Kl«>d’to beyond the iuvtf agreed to 
beaetded. Ex parte Hooke, E,} 603. 
8 Vet. 3,53.. Vide Lockyer v. Savage, 
SStre.947. 

' * 81(fc finder, on hia marriagb re¬ 
ceived £000$ hia wife’s portion, and 
gave 4 bqnd in the penalty of 4*2000 
conditioned to pay £1000 to a lnis- 
tec, die interest whereof to be pay- 
able to himself for life,. if he should 
continue solvent; but in case of his 
death or insoKesqr, dten to bis Vjife 

riage. On his banktortcy; tb* fjairfi'. 

of the trustee on behalf <tf 

for interest was allowed to 0*4 tatetft 

of the 4(100, but not for thp retnti*; 
' mr 4400. I* ye Mtagha^ Til 
Jfol Sd,. 8tfeTT 7 9. r& 
e. Savage, fi Stfm 407, \ > 


. - £11. By ofticing on marriage, die 
husband agreed a* speedily as might 
be to settle £4Q*jw annum ou his 
'wile if she snndrra^to bo paid from 
the limeof hisdecease, but that the 
interest and dividends arising from 
fnouey to be invested iq the three per 
cents, for the purpose of rahuiig the 
aniuul sunt .of £40, should in the 
mean time be received by the .kilo¬ 
baud, and in case of issue of the mar- 
riage, that lie should have power to 
^dispose of the capital for the use of 
auch issue by deed or will as she 
should think. fit, und in failure of 
issue, that the wife should have.die 
sole disposal of so quick as amounted 
to £500, being the portion the hus¬ 
band received with her, aod if he 
survived.'.the'’ dividends of . that sum 
should he received, by him for his 
life, llie luubaud became baukrupt, 
aud no money wal invested, his wife 
arid children, therefore, petitioned 
that tlicy might be admitted to prove 
£600, or sucii other sum as vrenld 
produce 440 ytr annum, or at least 
for £500. Lord Chancellor said, if 
die real meaning of thisiigreemcnt is a 
covenant to invest as much money as 
w ill produce.£40 per annum, it dif¬ 
fers this cure from Vltenon v. IV 
non, 3 T. R: 529- IT. ft. 570, 
inasmuch as this bankrupt was under 
at* obligation without any step taken 
by the other party, in that case it 
was to be. upon demand made, and 
no demand having been made at the 
time of the bankruptcy, his lordship 
inclined to think the demand should 
be proved, aod tho order wqs made 
accordingly for proving £800. .Em 
. parte Gftmarr, H.. .1605. • lOVcs. 
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husband was bound to mile good the Orlebcrr V- Fletcher, M. 1721.. I P", 
representation :of- Iris tninisee settle- W. 737- S. P.. as to a judgment cre- 
ment. EJtpdrle Gardner, E. 1805. «bf. V\' ' 

11 Ves. 40. $ide Montefiori v. 218. A^ by articles, was to build 
Monlefiori, 1 Bu. 363. fcousty: B; fonrished him with mate- 

213. A settlement nude, preiiotu rials, and took au assignment of dm 
to marriage, of money, the property articles as bn security; but, before 
Of tfie wife, is valid, in the imt *e execution of the SJticlea, A. be- 
the husband's bsninfotqi ; ipd part came bankrupt. B , has a .tpecud 
be ins lent to the husband updd bis equity. and shall have all he advonc- 


sion. Ex parte IRntam,' E. 1806. I as another creditor. Laxaton i. 
14 Ves. 598, Decided on the.an* Hall, E. 1715. 7 Vin. 7 *. pi. 4. 
thority of Lockyer c,' $pvage, 2 Stra. 219- If a man bade with a banki 

9471 JZf irfdf ■MMghHa'Sfa. l Sd». nipt between the act of bankruptcy 
ft T/'f 179, •*'' and the commission, whether fus 

214.' Proof in bankruptcy, was goods or money, without n >ticc o/ 
admitted under VtereSjS by the the act, but the bankrupt keeping 
bankrupt in coonderatioq of mar- open trade, be shall come in' oa a 
riage, immediately after the mar- cteilitor. Crqpslty'a cate, T. 171*. 
riago, or whenever afterwards re- 7 Vin. 69,'. . '■[ 1 

quested by the trutfeeatd transfer 220. Goods were sold. undtya 


,7 : . El vide MeMna'iJii.. 1 Sch- rupt between Uie act of bankruptcy 
Lcf.179; pl, 21Ci-t■ and . the commission, whether fos 
214.' Proof in bankruptcy Wi* goods or money, without notice n/ 


jC'MOO stock, slledged. to be stand- dhtreu, and Ac constable receiM 
ing In his name, though** the fact, £77, and became bankrupt, the :*■ 
but. die specie dmo of; ie request nants, executors, prayed to be yty- 
must be ’• Ex parte fared, hut per curiam, though ilia 

Campbell, T.'rtd£-'l8 Ves. «44. law makes a distinction between c*- 

•a r a* ! a # • #. • • a l 9 a M *« I * . 1 a M 


oupbtll, T.i WJ&T'M Vef. 2*4. 1«W nukes t distinction between <*- 

’ y. ^J'nad'/' ditors, bank cup tcy makes none, 4id 

Sec ifiore of (be proof of mutual they must pri>ye then debt. E*. 
iDtingent debts under commissions, parte Dobson > :M. 1733. 7 Vin. (4 f 
ost, sec. xv., » v - i ' pi. 7. . /. 

See more 6f securing a wife’s pro- 221.. A. mortgagee who h*a .jsitT * 


contingent debts under commissions, parte jJoosonf.Dn. .17«. 7 vra. 
Post, sec. XV.. « v . * f . pi. 7. . /• 

See more of securing a wife’s pro- 221, A. mortgagee who baa .piS 
vision in ewity. VPotfj th. Baron the arrears of a bankrupt’s rent, an- 
Httd'FanitJUm . ’ not slaiid iiithelandlord’s place wih- 


,/ • out so ordey, but be must prove|ua 

', • •••' btucellaned .''V . .debt. -^rews. % 1*40. 1 Alt- pH. 

21 6. A man.bars land Sbd has a . 222..Where ameeting of crediuia 
conveyance, bufbtforti bayflfcm, be is prcncriy advertised, the majori* >“ 
is a bankrupt. Hie vendor shall not Valuo present shall bind the abjenfces. 

SSp^. 8 r 1M '' 1 ** 

1684. l VeriL' S8|» ; ..‘'StefeTI# commissioners emot 


384. l Verri. 268 , < 

216. A.'^^ Witl^^^ , *9v^ creditors to prove infer 

out - commission. Ex parte S«*- 

HlttAcQx-r, J JSedgt^Ja^^M^^ipnc^c« mUris case is now regulated. 
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the account, but he rfiall only have, a land may prove. Ex parte William* 
i1tvji!i.:il on lu< balance. Ex parte son, E. 1750. 1 Atk. 82. 2 Vei. 

T. 1744. 1 Aik. 09. 240. 

22.i. S. a trailer in Holland, fail'd 231. Bankrupt was for many years 
then*, mid coming lo England heap- collector of tlie land-tax, and at the 
plied to B. to be hi* security, and to time of Ij'w bankruptcy bcowed«f928 
advance him money, which B. did, to the clumber of London; an inha- 
and took u bond including the old bilant of the parish wbqre he was col- 
debt; S. Oecunie bankrupt, B. shall lector, was allowed to prove for him- 
prove bis bond, for a man may revive self and the real. Ex parte Child, 
an old debt. Ex parte Burton. M. E. 1751. 1 Aik. 111. 

1744. 1 Atk. 255. , M2. Where a man 15 years after 

22d. An apprentice who paid a the commission, ami the bankrupt and 
premium, shall be atbnilled to prove . arc dead, applied to prove 

a piopcrtioa of it under his niahU-r’s his debt, lie shall be rejected. Ex. 
commission, deducting tlie time lie parte Peachy, M. 1754. 1 Atk. 
served W'ith the baukrupt Ex parte 111. 

SanAby, H. 1745. 1 Atk. 149. 233. A roan may prove n debt in 

227. A. sold goods to B. in the right of bis wife, and bring on action 
:oun* of trade, and afterwards took against the bankrupt, for a debt duo 
* usurious bond. B v became bonk- in bis own right. Rt parte Mat - 
>i| t, whereupon A. petitioned to them, M. I7j 4. 3 Aik. 8 Mi. . 
irou his debt under o/s rouimw- 234. A. received his child's earn- 
son; but a question arising whether inga on the theatre, while living with 
be bond extinguished tlie preceding him. The child shall prove a parti- 
b>ok debt, 1-ord Hardnicke refused cnlar mm to ovoid oil enquiry; hut 
tt (Hcriuine it, and dismissed the thi* would be a daiigermi* rule. Ex 
jcution without prejudice to any pat It Mack fin, 1. 1755. 2 Ves. 
«<lier remedy hy bill or action. Ex 07b. 

pirtc Deny, E. 1745. Kidgw. Ca. 2.*Vi. Where a mail has two clear 
tanp. Haulw. 289. distinct luraamls on a bankrupt, be 

228. A. a creditor of B. a bank- may huo ft*r one and prove the other, 
• >4 hpt, was indebted to II, ami be drew but not if tbe securities are all for the 

ii favour of II. on the assignees of j same debt. Ex parte Crinsuz, E. 
L.for .£79, his dividend of .B.'s j l7*-^3. I Bio. Cli. Ca. 270. 
eiate. Tlie assignee accepted it liv t *236. A. tenant for life, remainder 
psrol, and became buulrupb if. to his son m tail, the sou joined him 
stall have his whole money, and not iu a recovery and mortgage. A. Lu¬ 
cerne iu*pu rati. Ex parte Kirk, came bankrupt, abd the premises 
A1 1745. 1 Aik. 10rj. _ wen? sold, the son applied to prove 

220? Upon pn affidavit by a crcdi- hi* proportion of the produce of the 
tor, that lie has not read die Gazette, estate. Nun. allocatur, for this is the 
lie shall prove bis debt, so os unit to case of a surety, who cannot prove 
dihurb a dividend already madp, but unless be has paid the money before 
a ftture dividend shall not be; made, , ( the bankruptcy. KiUear a. Jtaiptes, 
till he is brought up. equal wilttbq.*T..1784; ? Ch.Ca f 384. . 
otlnr creditors. Ex parte $ti(et. ¥.i 237. IMrtj upon insurance > of 

17*w. I Alls, 209. . ^ 'ships, are only pvov'able against die 

2">0. Equitable demands ,psky bp estate of him who signs ihf policy. 
. proved under a commission, and a Insurance- by a pjrtncrsbip. bciiig 
»adcr in Ireland coming here may be against 6 Geo. 1, ^8, • JZx parte 
3 bankrupt, and the creditors in /rt- Angcretwi, Export e Lit, T. 1784. 
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1 Bro. Ch: C». 999.. By 19 Geo. tfnfir*. Ezpmtt Wright, M. 1792. 
II. c. "2. if *n ninienC'Hler become, 2 Vee, 


befrfri 

I may dijin, 


prove hit debt under the enmmusion )' i 


low had happened before the bauk- 



dtvideod'tU 
id before Urn 

tsawag 


* - «43i Bill'Monad to a broker, for 
'efrecong- jHmifaoces one of which »« 



■JUongl 

i, Cowp. ’MOj'and Mace®. 

. Cowp. .• «9«i;■:& vida 49 

Gbo. 1IL c. 1«l.vaec. 16; corf/pi.• 

sw. • • . • r-J-US ‘ 

2J8. Totnlor^bitfVW’t unde, - 
forgave hiiii a, debt .MwpOOj on 
condition lie shookl,p^jr/,hia lister 
«£tJO per aniiuifi dwt'0SJ»f .foiled.® 
puynieut, tbe execlrtort ttf tkl I'm tile 

money. • This ft ...-- 

Ex pane F.»glut> f T, 'H9l. 2 Bro. 

219- A creditor ofa bankrupl bor¬ 
row* money of him, after ^secret act 
of bankruptcy, whfch'-jjfo'repiys with 
inlervit. 'ilie loaitfpjm^is consider- 
ed at never lJorroWcdJJuid foe credi¬ 
tor shall prove hit Wfofc debt. Sr 

S rle CotganoHiMrt'itl)’ 3 Bro.' 
i. Ca.47.. . ■•:*£>.A ■ 

240. Bankers jeecpjfe and pay on 
account- of a tank nipt, after, notice 
of.an ad; all-sum*received are to 
the use of the csGtto,;iind ftay cqnnot 
tel off payment*,;** 
ditors, for debts paii 
before the bankhip 

y«mo *7t. 

318.' 8 T. 

241. 


Tile illegal jauj cannot be 
proved, and arr'jH^rirv wf* directed, 
at to the rest' id rfegnpi, it Wat a vale 

commission. Ex pane Mather, T.' 

tr-i..--*^.-.^ ;y*fce ..... 

"SnuioidaCwf \ da- 
prrived uixWacom- 
miniioti, yet if the demand i» pertly 
liqindklcdvat a difference ot price, 
upon a reside, the-creditor, having 
aebirity,: Way apply it Curat to foe 
forrub, then to the latter, and may 
prove the residue. Ex parte hun¬ 
ter, T„ .1S0J. 0 Vet. 94. . ‘ 

248. Proof Of a debt was allowed 
against llie estate Of an overseer of die 
iioor, in respect of rponey', in bis 
hands, thoiigjilbe period of accduiit- 
ing’iiid not amVeJ. Ex pafit Et- 
lagk, K. 1902. 0 VcS. 91.Jiv. 

246. Separate creditors *bo: Lad 

taken • joist security, were permitted 
to' resort under the cow minions to 
tbeir.origiatd dt$?f, oh giving up'their 
securities. .Ex parte Lobb, IV 1602. 
7 Vet. 092. •• ■ ' ' • . 

247. A creditor who hgl not re¬ 
ceived any dividend mulct a. deed xi 

b^rpptci takei 


_, .... place after Wari^itnAthsirdis , 

M‘in.iiiere- -set apart for i W* use, : cadtoH have 
lich Weee due - those diridcuds.out df bankrupt a 
T- •toteai^profo.Jlie rendue of his 
dcbl| W fie mult home 10 as the 

•'*5V<V'- -Other• creditors; 


nify another ta' 
was fofUfited 
the wlrofols 
was paid-by^ 
cortMjwi«i 
Kx. parti 

Bn*<&? 

24«r 
prove'*.' 
foecdni 


.feioderff- 


the dale of the 


#•? 


rwf % ; 



executrix named, and 
husband 

tbi — . 

■i debtor the hue- 
admission, 
lA’coumuA- 
y iuaS&d him. lm 

» Mu 
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€49. Where t man his advanced 
. money to a bankrupt upon usurious 
terms, and has taken a security (li t 
mortgage) his security shall 'be set 
aside, but he shall not be permitted 
to come in as a creditor, even for 
what he has actually advanced. Bm- 
field v. Solomon #, T. 1803. 9 Vcs. 

84:-• * m 

• 230. A joint creditor being tire 
petitioning creditor undfr a Mfpnrate 
commission, was. held entitled to 
prove and vote m the chcnce of assig¬ 
nees, file, with the ; separate credi¬ 
tors, not being within the rule, cs- 
cloding the other joint creditors. Lx 
parte Hall , K-1804. Q Ves. 349. 
Ex pbrte Chandler , E; 1803. 9 Ves. 
35*. Ex parte Taiti T. 1809. 16 
Ves.193. Fide Ex parte Elton, 3 
Ves.. 238. Ex partt Clay, 6 Ves. 
813 f \k*d reference*. 

V £51. By the statute 46 Geo. IU. c. 
195, it U enacted, that all bona fide 
creditors whose debti might hare 
been proved under a commission of 
. bankruptcy, if no prior act of bank¬ 
ruptcy had been committed, shall, 
notwithstanding any such prior act of 
bankruptcy, be admitted to prove such 
debts,, provided such creditors had 
1 not, at the contraction of such debts, 
any notice of such prior act of bank¬ 
ruptcy. As to wlmt shall be defeated 
hotipe for the purpbseji of this act. 

?*** *#*; **• if, mx. XV, 

m th» bile. • . 

252. A. and B. were putoen and 
became buAnipts; separate conuni*- 
aions were issued against both. The 
assignees pf B. were allowed to prore 
a cash' balance (doe to B.) upon the 
estate of A.; bat the dividends were 
retained to rrinbuto the estate pf A. 
•bat it should tfritipat.^poo an td- 
vanee of bills from A- GFB. some of 
which v.ere dishonored. Ex 
MeUalfe, T. 1805. 11 Ve., 4 

*•53- Where ^ partner* were 
,Cd individually hi other 



|^ore their 


iptcy. 





cema are distinct, proof may be made 
of debts as between the different 
estates, but not if they are mere 
branches of the joint concern. Ex 
parte St. Barbe, E. 1805. 11 Ves. 
404. 

£54. Petitioner prpyed to prove a 
debt under the bankrupts estate 
which the commissioners lmd reject¬ 
ed, -it appearing by the examination 
of the bankrupt that be was charged 
w ith having received money, the re¬ 
ceipt’ and application of which he 
refused to'Senate lest it should tend 
to criminate him.-Petition dismissed. 
Fa parte Smnes, T. 1805. 11 Ves. 
621;- v ^ 

£55. Under a separate commission 
of bankruptcy a sett-off against a 
separate creditor of the bankrupt in¬ 
debted to the partnership in a greater 
amount was refused, as disturbing all 
the habitual arrangements in bank¬ 
ruptcy. . Ex parte Tvogood, T. 
1H05. 11 Vea. 517. 52t. 

£56. An iosurance by a subject of 
this country upon foreign property 
does not cow a loss by capture in a 
Wat afterwards taking place between 
this country and that of the assured, 
tind proof in bankruptcy under such 
a policy was therefore expunged. 
tlx parte Lee , T. 1806. 13 Ves. 
64. - ‘But the right of a foreigner by 
contract generally, is only su*i*ndcd 
by a subsequent war and may be en¬ 
forced on a reaU iv*. -u .jf (fence, and 
therefore such a Aiim in bankruptcy 
Was admitted, but reserving the divi¬ 
dend,. Ex parte Cousmaker, T. 
1800. 13 Vea. 71. 

£57* Promissory notes were given 
by a stock-broker for the balance of 
an account of money .advanced to 
him to be employed in stock-jobbing 
traosacUom/ ^ontraiy to tb* statute 
^fiet>.'I|;c. : 8. v 'Pirt of the con- 
lideratiofi" couiftitt of the prohU 

'proof under 
‘ to the 




ttctfepd, and applied 
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to his own Use. Ex parti Buhner, 
Ex partt.Ellit, H, 1807. 13Ve*. 
9i3. ■ • . ' • ' 

258. An assignment na made- in 
trust to par creditor* who should ex¬ 
ecute the deed, witli a covenant by 
the debtor, that if the creditors 
should not ofit °f that hind ta paid 
in full withiu two yean, to pity the 
deficiency within a month afhgwards. 
Before the expiration of these tyro 
yean the debtor became bankrupt; 
his creditors not being fqlly paid by 
the assignment were allowed to prose 
the deficiency, aftfr the, application 
of the trust fund*, subject to a rebate. 
Er parte Ric/iar^ton, T. 1807. 14 
Vc*. 184. 

339. Proof in bankruptcy was ad¬ 
mitted under promissory note* given 
for liquidated damages try compro¬ 
mise of an action for Seduction. Ex 
pm'e Mumford, T.. 18M. 15 Ver. 
t!89- Contra. Had the ootes been 
given as an induceineat*to a future 
seduction. S. 0. • "w. 

Si (jo. By the statute 49 Geo. HI. 
c. 121. see. 8. sureties and persons 
liable to pay die debts of t bankrupt 
may stand in the pUce of llm credi¬ 
tors to whom they pay such debts, 
and take the benefit of the ptoof of 
such creditors debt if promt god if 
not, such sureties Jpnay. prove their 
debts, and talus a dividend with other 
creditors, even thoqgh^ ML act of 
bankruptcy -I beep copUpitted 
when the t n^agctpeM wpa jiveir, 
provided, such surety, tad jgqt notico 
of the bankrupt’s ipifilveocy at tho 

lime. , * J .> - 

' a 


~ % 


s»V 

havuig: Wfi 
debti^b^g 
commission 
agaiflstJ^ ’ 



; interest/ and costs. He then solil 
hie dehy *n$ assigned Lis judgment 
to the:vendee^... And ui^dcr the jfrh. 
section pf ? tfte above statute,, such, 
assignee was held cutitli d to .-prove. 
the .tiuyler..this Mink-, 

ippt'p commusioit,-. end. tip receive k 
proportionate dividend# ribj. disturb¬ 
ing 1 those ' already maclr, Snd .the * 
judgment debt, diuugh grestUr iliou 
the Original debt, will be Wredby 
the certificate., Ex partk 
.1810. 1.Hose's Bank..Rep:.4. j. 
..gfig: JJv! the statute 49 Geo. ill. 
c.'lil . •|.'H > ;,pn«ODi effecting po- 
liriei. of tbsurtmee with wukrwriicrs 
who become bankrupts, may prove 
their lost, provided the penpns really 
interested are.riot io that part of the 
kingdom in which the commission 
shall have issued, io the proceed¬ 
ings under which such Imp is to be 
proved. 

26J. Proof in btiArupfcjf'under a 
aecurity for jinora Uyut thedebtj was 
expunged; but .security or salu&c- 
lion taken after a docket struck .and 
not followed by .commission, though 
it may amount to si contempt and 
cannot be retained, yet it is not with¬ 
in the statute-. A Geo. ll. c. 30. s. 
24. so u to forfeit|th^iriginal debt*, 
£x parte Broome, ». 1809. 13 
Vo*. 472.- • f 

debr vrlfich couW not be 
m an action at law against 
statute of limitations, nor iu 
I analogy to it, will not bo 
■uuder *' commission of 
^kmptey. £r >rfe DacJney, 

H. 1809 . 1.5 Ves.479. 

; from fraudulent repre- 

j^frmpps hecame • partner in B/a 
ijmd paid him a premium, 
the fraud B. filed n 
partnership, ought 


Hia stntut 



« reviver.wp- 
receiver, was appoint- 
■.beempe bankrupt, 
fcr liberty tc 


!<*<>mriflsi<ta the premium 
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he had pxid, hat (hr I/wd Chancel- As to debts proreablf against 
loi rehi'cH, giving him liberty to bankrupt cxnutors, awigncus, lins- 
mate a claim. Er pmtt Bioome, tec*, Stc. vulepoit, t*-c. xvii. 

£ 1811. 1 Rote’s Pant. Rep. 09 . Coses of aiiest, and lmprisonim lit 

866. The dtdnt'ion of a sttuiUy after ptoof of debt, wit po*t, mc. 
is nevsr to tie mode in bankruptcy, avi. 

but when it n die piupwb of the Proof of joint anil wpoiati. de- 
bankrunt. Ei parte Pntr, E. lb 11. mamls. \.nU post, sec. xiv. 

) Rose's Bank. Rep. ?b. Of debts duo by woy of Jnuuily, 

—>- tide pit, sec. xu. 


BAN KUUPT \ I. 

Julgneet. 

PotM and Duty. duo to himstlt. Rx paitr fthitc, 

2fi7. Assignee* may ienu>ve the K 1748. I Atk. 90. 
clerk to die commission at pl< asuic 874. 'Hie conrt mil oidei a bank- 
Ano »n. 31. 1788. 7 Tin 117, pi. 8 mpt to auend hu> assumes, awl 
868. Assignees canuot coni|iouiui nute oat bn au mints al»fi tin. »ml 
• debt without advertising in die ot die foity-two iliys, limited b> 5 
Oattrtt, and convening a previous Geo. II it the assignee* mil under- 
ueetmg of die cieditors. tt'at tut \. fate that lie shall not be airatul 
#F«/W 1737. 8 Atk. ?. Erputte Tut net, T. 17*2. 1 All. 

860 Where the assignees n fas*, to 149. 
brim.« bill, lur the Uwfuof a bant- 271. On the choice of ussignci-, 
nipt s estate, any ueditoi lias a right cninintssnnieis are not to examine cn- 
to bring it rnidci nerd ot rostv, twally uito a common d<br, Lul aj- 
Frattk/yu v. Fern, E. 1740. Baiu. nut bira on bts oath, d no previous 
W>. 97. objection appeal i Ct putt* Etmp- 

870. a micting of ereditois son, T. 1744. 1 AtLffH 
proper l y I B wtiuiri by the aangmri, 270. An assignee must turrcndi r 
the nsajoiitym value preaatbwd the a copyhold to a puicha-ci, timugh 
absentees. Coo pit s. Ptfty., K. .the lortl may exact two fines, but < im 

1741. 1 Atk. 10b. , lino may be saw d if die commission- 

271. Cicditois cannot give r.ji^- cts will except copyhold, out ot then 
tires • general power to pinMxbir assig n m en ts, ami then the assignii* 
suits, Kc. at (bscretioo, hot there can convey to a puuha-*i atoiuc by 
most be • (Satinet mm Irajr advertised Jjargaut and sale, and Uieiec.ui be nu 
m the Ornette, to consider of mb danger as this practice, fur an extent 
particular nit or case for arbitration, cannot affect a copyhold. J)iui u v. 
Ki part* HkUchutch, T. 1748* 1 Man, T. 1740. 1 Atk <U. 

Atk 91 . 877. As assignee of u bankrupt n 

271 So assignees may advert!** a a *vudoo of • cop) MW under 1J 
wttmg, on any rdnofmuvy oco- KKa. c. 7. S. C. 
non as well as fin the purposes A- Qt8. Tfc* iWCeip^jof oar asaignre 
n i tdlbr dio sutatm, and ills praise- alone is not i 4adwga for a debt 
world to do so. Em parte Pried- due totho estate* it «uu* be signed 
6 -v, I. 1741. 1 Atfc. ftftff. * by aK. (tens, aa>fo eaicuton. Con 
•J7 W An aftignto cannot atop a ». Head, T.'h?40> 0 Atk. G0j. 
ipditcr’s 'li'Klmi for-privato debt* ’ (KU AJooey was daproed to bo 

k S • 

1 * * 
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■paid to i man who became bankiupt; 
ordcrtd, to ho paid to the awipnees 
on the petition of hnnself and the 
bankmi*, it liciug too small to boat 
the rxpeiicc of a supplemental bill. 
Sitiolr ?. flcalu. H. 1788- 2 Bio. 
Ch.Ca.322. 

230 y A purchase by an avigoee 
tinder a commission of baokiiqkcy, 
cannot bo foi bn own benefit; for 
the piniciplo aganAt purchaser by 
tiuslw* ol die tmvl piopcit> is most 
allied* applicable lit assignee* of 
biiuLiunti, and their agents. fir 
pule JuMtijm. 18U3. 8 Vet. .337. 
3 >0. I nfe jiost, tit. Trmt'uud 7V«- 
tn s \. where thn role is full) laid 
dor u. 

281. Assignee* of a bankrupt con* 
tMriunc to sell are hound at oihei 
pi isons to make e gobd titk; buf in 
ape# ^1 cj-es as if th«y doutrarted 
snji|Hising they bad a good title, the 
iKUtiift would be to law, andas- 
fcupucs conti uctiusno sfll ail estate 
gnu inll). aic bound to*make a title 
to die mhcritance free from nictini- 
bj nice* ; bnt if it appear* befoio the 
contact m executed that they cannot 
make such a tide, the p&itics will be 
IcA to law. W kite >. I'uljamba, T. 
180j U Vet. 343. M 1 Dpnald v. 
Ilanson, H? 1800. 12 Vex. 277. 

282. Joint creditor* cannot tote 
oi interfere in tho choice of eniguet* 
under « sepomte cotomKiionu fii 
pnitf AUo<k, M. 1805. 11 Vea. 
60S. Unless they pay the eepeiate 
uiditors 20*. in the‘pound. fit 
pmfe Hubbard, H. 1807. 13 Vja 
421. 

283. The choice 6l assignees in 

bankruptcy cannot be dtttiubed on 
die ground * that creditors waro prep 
rented by cccukqt frota-Ycifaf ; p**, 
\idled they ven not.^ept ltfefc^by 
Trend. Ki ptlrti Aufrfc, II, itfetf. 
JO Vta, lOt <* • 

084, Tfc**»tk<*8j of** torn* in 
b.nirautfy m limited to 
lion of tb. bankrupt*! «Wi uodw 
the bankrupt kwa, end doe* 

4 


therefore extend to ea agreement 
dxspowg of the surplus after 10*. in 
the pound to the million; end the 
petition by e paify claiming unda*i 
such e Uauxudiuo was dismissed, 
without prejudice to a (/ill. lix 
parte lluJU, H. 160b. 12 Ve*. 15. 
I r ulc liiouilcy v. Gooduo, I Aik. 
75. 

2H3. In bankinptcy the assignees, 
and not the commissioner*, are eis- 
liilod to duf custody of the proceed¬ 
ings. Aa patte Smith, If. 1rt08. 
14 Vea. 293. I vie Rx junto Wit* 
•on, 1790, cited 13 Vn. 200. 

286. Tlie ussiguet * aie not, under 
5 Geo. II. e. 30. entitled to detain 
from flats bankiupr auv poit of hia 
nesting appaiwl, ou the ground of 
its bean? unnecessary; be himself 
undei dui statute being the paity to 
ch lenmuc it, at the u*k of on indict- 
uicnt. Nor aie the assignee* euudtd 
to icfuse him dm hupcctkm of bis 
UxAt, prci&ous to Ins L«U examina¬ 
tion, ou tbo ground of such mspeo- 
Uon being with a fraudulent object, 
fir patte Rote, M< 1610. 1 Rote's 
Bank. Rep. 33. 

flkeie bound or wbjrrt to the Bank* 
f upt* equity* 

287. An aw aid was made hi an 
adversary suit, beUcen A. and B. 
A, befaine bankrupt seped); his 
assignees are bound by the awaid, 
Whilttnft r. ratlin, E. 1091. 2 
Vein. 229. 

C88. Bank! upt franduleudy de¬ 
bited Umself with Ins than lie sold 
some diamonds for, which wcie con¬ 
signed to huy. lie would hare Iwu 
liable to costs; e»jp# his assignees 
•hall pay them. C hi/d v, Pitt, T. 
’M9*- Seh Ce. iu Cb* 16. 

4 889. A4MVMMI a* bound by ttll 
(Jm bankrupt 1 . «ctt bHure tbe bank¬ 
ruptcy, wlitibar k)|al or cquitaUr, 
if-for food toiHKl*touna, ao<J no 
fraud, ami tbdy aie cotxJuoi-d by hu 
dapoattfou of kit mute befoio Uio 

btabm^cy. 4» iwt. T. IW>. 8 
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Eq. Ab. 101 , pi. 5. Walker f. 
Burma, M, 1745. 1. Atk. 94. . 
S. P. So «bjm> the amgpec. take 
subject to #11 equitable lima 



__ bankrupt, Brown v. tin _.. 

M. 1746 - 1 Aik., Ijte, T&ar t. 

Wheeler,;* Vern.564, S, , 

ton x. lliutM, * Y«.'63d. Jr. . 

290 . Aad die assignees ’ha Y ®g in 
like manner #11 the equity pf the 
creditors, may iropeacii tfsnsar&ooa 
which.-;, the-, bankrupt. could not. 
Jndertoi 1 , v. Matty ,; T. 1793. 8 
Vea. juu. 255. y . . 

Sgi. Wher* the statute of lhnitu- 
tW. 1 \iglnbe ph sorted against the 
bankrupt it is plaadable against Lis 
assignee*, though they claim under 
,W set of parimmcnt. South. Sea 
Company ?. Wy/nondsell, M. 1732. 
3 P. Y/ f 144. * 

. 202. Where .*.•bankrupt by his 
acts before marriage# baa made him¬ 
self quasi a trustee for his wife; his 
assignees must be so of course. 
‘Tvrrtl ▼. Hope, r f. .1743. 2 Atk. 
fiW. Vide ante, a. a. and post, tit. 
Baron and Feme, s. ix. 

* 293- Assignees are not bound to 
pay what.is due on usurious con¬ 
tracts. . Ex parte Skip, T. 17M. 
**Vei.489. ...... 

294. The intent of the bankrupt 
laws is to put alLcrediton on a foot¬ 
ing* and assignees take 
.. iho bankrupt’* equity. • • Jig. parte 
1754.-.. 2 Yes. 582. 1 Atk. 
W2. Tberefore where'a'Jjjcrchapt 
obrqad dmwa 00 . his wnoapopdeht 
he*7*bo 

remits:BiUl.fprtfce ... _ 

pom offa# dJw*. Ute#*U*.wmajn- 


296 .. A. bankrupt cannot file a 
bill for .redemptiqp in respect of his 
right to the siiiplaft, but where be 
ima a clear ; intjtr«pt, like court will 
Upon petition and. an offer of iu- 


:omptd the assjunees 
let him use their 1 
JiinftU.'t. 1800. 


590. 

, 29t- Asajgnto of a bankrupt are 
entitled to *qmt»bla interest fur 
life of his wife. 'as .well .. capital 



subject to all equities attacking upon 
the bankrupt. Ex parte Hanmm, 
H. 1806. 14 Vea. 349. Ex purle 
Herbert, M. 1.806. 13 V«. 188. 

. Whert personally liable. 

299- An assignee is only answer- 
able for his owiqjpceipts, but if one 
assignee jayi money to. another lie 
is chargeable. Anon. . M. 1728. 
Moa. 36. 

* ,300. Hie rah that assignee* are 
not liable to involuntary losses, dusrs 
not cal end to. tlicir agents# for if an 
agent cmbezslcwfm<mey the assignee* 
arc liable, unless the creditors con- 
*' ■ ‘ " Ex parte 

1737. 1 


> Dominion I 

Meld. M 




up to the 

fthcreon^mklfe 
owtfto. S, .C;, x 

i. Tenant in tail * * ~ 

with corenantvfor 
and becomes r - 
arc bound by/tbft 
lh no recoMjy ; WW 


Aik. 97, 80. . .. 

•* 5QK Under .a covenant in a lease 
restraining alienation. by the lessee 
who becomes bankrupt, the assignee 
;is. bound, if be .makes a fraudulent 
aftignmwit. Strut, if a to one. 
Phi/pot.r&oareT M. 1741. Amb. 
4®k. " ■' V • ' • *'■ ’■ 


^goofluwhh 

IB tm. dayv 
assignee is not 
*. JEjc parte 
? «18. . 
a pri- 
pf’aea- 
id. 

Interest 



*A i 


l 


nmted he bad lent the money re¬ 
ceived by liim at fi?e per cent, and 
fho other that be had pul Ida 


*'■ money without any charge 
of interest. Decreed, they shall pay 
•uch interest as hot beerf made, and 
where none, then Ibuf p^r cent. 
Hankeyt. Gantt, M, 1790.1 
Vea. juu. 236. 

505. But wfcere ail aaiignee made 
no dividend, and in tbirtiwi yearn 
had accumulated enough to pay 15r. 
iu the pound, a distribution was or¬ 
dered, on the petition of ono credi¬ 
tor. Ex parte Goring, T. 1790. 
1 Vea. jun. 89. : 

506. ITua practice, however, : ia 
now regulated by an order of Lord 
Loughborough; dated 8th March, 
1794; reciting that lame sums had 
been found to remain in the hands 
of assignees, to “Ac prtjudke of 
creditor!. And it was thereby or^ 
&rtd , that where the majority hi 
value of the creditor!, do not appoint 
« safe deporit for the .bankrupt 9 * 
monies, they ibdl be paid, into the 


there 


hi un ti l 


397. A mlo by : 
bankruptcy, by aacli 
the creditors, previously consulted \ 
m to the mode of ode, and contr a y 
to an order, that a receiver should 
be appointed to sell, another mle 
was directed. 'D* estate to be pit 
up at the aggregate amount of the 
purchase money, and the sum laid 
oat in Substantial improvements and * 
repairs, which were to be allowed, 
m case of a sale at an advance, but 
if no further bidding, the purchaser 
to be held to his purchase* Ex parte 
Hughes, Ex parte Lyon, T. 1801. 

6 Ves. 617. . " % 

508. An assignee instead pf selling 
the estate, taking a lease himself, is 
answerable for profit or loss. S. C. 

300. An assignee is not justified 
in deferring a sal fe, and in Such cue 
if called upon to selli will incur the .. 
peril of answering any deproriadod^ 
B. C. 

310. The rule with tegard*to true- 
J&t* purchasing' trtist property, ap¬ 
plies toaU ageols, but^to-a bank¬ 
rupt’s ass ignhas most strictly from 
their jjreat power. In the present 
case, (mother mle was directed, tho: 
premises to beput up at the price tho' 



'■'■t 1 v*. L-JiJ 


■ytiilii to W«d. But u 


smee mta iwugm iu « «v. 


four 'moQtlis 


whttodtotteedfdO^ 

* M * ' r w -J»T , 



umo was anoierbiddar, tea gtistttt/U 
■ftounttbaa the CwJ jxircht wVyum ;' 
how.the hmigwe ii 1o btfduuged e*..' • 
% ; WCWelhr . 

bwittM.ljOt kno*in/whot might be 
• ^Ktedcnt, eCaihi 

to 





. 917.* If open: the. choice afa»- 
4MMH Jjpt ^creditor*:«k»| Jiot direct 
hc^-ihe ntOf^j nittiM fruni tbe bank* 
tolateMlpdl l*. polU in, ihe 
eb^wjopen'raw dir&tjl# invest¬ 
ment nf it<uDiil diyUfeucyro (hat;,‘it 
•beuot-plkW in ibe hawfcif any 
,lb®.c <5 m friuioBf nt J>r iff ibo solicitor, 

nr mnfjy 

•id iQvwjwl *Q .ofteauii it amounts to 


■^iao, ;p*^C,4y Oeo, Iii r9 . . 

conuuWionen may 
.aJao,order.tJi 4 ; j>«?Dey tifc-ba kid*ou^ 
JO tuAxi] a. 7 ^;> ‘V 
ai8vAfid ^«y OHMRftc* diiobeying '* 
nicb clinwrli^w >haU be purged 20 
per cem. gjo;^# money returned, or 
employed . coiiirary-^rcto. 'it/d 

• *^5*^ ••••*.» •. •" ' 




•'. .^Jirnktul Anigntn. .« 

^ > 319. AVUreap aw.gnerdud.much 
(Mettled, and t!je cjediioi y petitioned 
that hi* «dniliuatnitqr uiiftk account 
for the bKuknipiacflecu K.fa» l«id>. 
wbicb ‘Uie. admntiitrator denied on 
oadi* the-cmirt Uuiiiglit. tliis proper 
for"a bilhi <p*d. irotlo be taken sum¬ 
marily before mth» cOBimwaioiicrs. 

Ex unit Maifftod, M. 17«y. 2 

>•' (■. : .• 

?/"&**■¥» *► 

be lutf .Accounted,:, and Iwm 

^ personal ftieeu y lot real.,t»ua** 

mateiW* 

M i&A t .oi»fitor.>'nBdce|i<:. to re- 

:?5W». W PW** a.- 




• • 


tertal at livri 

p* 

um, and used- 
£i port* Topi 
>Vw. 47<h lint Ilya 
fefaUt. 49 GT~* 








jmint. 
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1« 


- Remora I4r Death bf-Jmgneet. 

; SV3* ''W.HjWiwagiieea A»°f*FS 
removcd/tbe *Heto russijjneM hutfot 


to be examined on uderrogatonea, 
aod.ihal} prodyce ill bodk.% papery 
u&£*LalI dim*. 4Bro.Xb. 


9a^ynmfcjm\ magm* pur- 
dimed Um baokrMtVemuti forWm* 


pod ; assignee 


Nmtm*. 


i ftD4.'$M court wiU npt-.proceed, 
to,* Mstind .choi&i oHtaigniis ftpoft •• 
or Miigwuon Jlwt aoote-tof .tiera,,pr 
some'of the- creditor/ lire «b>oad. ; 
Nor a)tail an • ateigtiue 
uiiicM proved diet lie bus vUdlhcr 
jiiMotee' or Wl*; ' 

%;tinier, :i\ milAA.ei. ••'. 

3<Ui -Where .a.feipi^pVaswgnee 
•is removed, bdtfrKe'nfid toipiigo&S; 
-mum joiil wiAAe ctimini^oners, A, 
the new rfttigflbiAil-to jjw eocond *4- 
ugiii*. Hr parte 

1 Art.. 97 . : '-t>- 

3efl. Ordered, peyL/nighbortugh, 
C. Hth Much, 179.4»‘'^ihatif• nfty•' 
assignee shall become bankrupt, lie 
A til be removed, ii»d A* I upon the- 
death or tMukropt^ rf ah assignee, 
tlie cptnnuuioiien dpoo .the applica¬ 
tion of ode' oinKirtr creditor*; Al¬ 
t'tied to vote w Ae choice of al¬ 
ienee*, dull give- notice ift the 
Gazette of theirmeeting to choose ■ 
new assignee} atjthich meeting the 
creditor* shall pfftcecd to:* new 
choice, and that >11 pro^d partk* 
•ludt join- iofcjt laaigojtiat, to vAt 
thelwukrupt 1 *' estate, - m the iew, 
Ml vent, or «iA : icx^*^'aMtcme9, and. 
tbiv where;.w. r «no^*)l g* 




* nc* 


new 


eelr, aodllie oiter permitted i^; 
le >rd Chancellor removed Aem both,:, 
aiid ordered ii resale; the' assignee 
.to account tor anr profit ppah.A*', 
n>Alc/tbut if it should Do( produce " 
•o much. \hento be held to faispUfi-,. 
idiase." By parte Reynold*, ML: "'i 
nm,e&\e». 10 T.. v 
. A- $20.- Wbdnp *'l the assignee* ofa ’ 
bankrupt'Woe.deud, and die heir, at 
’Jnw.’df Aeaurvtvor nt*. an infant, . 
Lord Ct*ftc*l lor. made jui order, un- / 
d trjp Geoiil; c. 3Q, $. 3l. |hit tbo ■ ■ 
!coilmisdoners'»lKhild;eiecuteanew . 
bargain and' mle sud assignment- 
'Sr parte Ba'mbridge, T.1901. 6 
Ves. 431. "Ex .parte • Leman, H. 
•.18071 w.Vm ? «78.; ' 

; 329. 'liie principle tipOn' whki 
an’.anignce mav be removed require* 
either apmeyprpHtation of mucofa- >• 
duct in him'; 'or;, where an account • 
i* to be taken, that it cannot bp 
taken 10’ conveniently and jiutly ■ 
While that ^perron, remain* assignee. 
Bx pafte Snrteetf II. ldOC. 
iVe*. 13. -I . -=•-/ \ 

: ’ 390. An usignee permanentirin’ 
^Scotland wru removed, for Acre urn 
. 'Jrocear of Ae Cbanc^or c*nnot 
'reach hihr. 33/ parte '■ Grey, II. 

I 1807>;1$ Ve*. 874. ; 

i- ';. 331 i'iSeparite creditors are noten- 

1 titled to* vote m tlie .choice of a*-. 

[ tttfneer UBdcrl> joint comniiaaioiu: 
& pirte Parr, K. Ifltl. l. RoseV 

BanV®*P-. 7A & Sx:patte c 



•L- * 
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Suits bjf and against the Assignees, 


330. UrtAtfigabca of a bankrupt 
against whom an extent had issued, 
paf iug (he crowds debts, and- per¬ 
forming (lie bankrupt's promise io 
pay his father's debt to the crown, 
the extent was discharged : Ra rv. 
Lacey, £.rl?54i Bunb. 387. 

333. Assignees cannot bring a bill 
of revivor, <but must sue by original 1 
kill, A non. 1 A73S. Com. 590. So, 
where assignees die or arc removed, 

. tke new opes cannot revive, but must 
bring a Supplemental bill, for there 
• is but an artiticial privity between 
them and the bankrupt. Anon? M. 
1739* I Atk 68. But, where money 
was decreed to be paid to a man 
Who became bankrupt, the court or¬ 
dered it jto be paid to the assignee, 
on the petition of him and the bank¬ 
rupt, the sum being too small to 
bear the ezpence of a supplemental 
bill. Setcolt ?. Heaiy, H. 1788. 2 
Bro.Ch.Ca. 388. 

334. Where assignees, in compli¬ 
ance with the resolution, of a majo¬ 
rity of tlm crediton, refuse to bring 

a bill for,the benefit of .the bank¬ 
rupt’s estate, my creditor may bring 
each a bill at the hoard of tlie costs. 
Frankltjn f. Fern, £.1740. . Bam, 
*#>•38../ /... # 

- 335/ Good* were assigned to plam- 
fiff, to secure a debt due by A. who 
,became bankrupt, add bis as s i g n ees 
possessed tbenjwdtves of .dm goods. 
Plaintiff broughthis bill , for an ac¬ 
count; dm assignees d^ruuritd, for 
that plaintiff’s ^remedy-was at daw. 
Non allocator; for though plaintiff 
ipight bring trover, 


.yule for deteniuiiat|on is the same as 
if heard on petitiofi. Bromley v. 
Gooden , M. 1743. • l Alt Jft ! 

337. Where a. solicitor carries on 
suits for an assignee without tke 
authority of the major part of dm 
creditors, the assignee shall be his 
debtor, and not the bankrupt’s estate. 
Ex party Wmchurch, T. 1749- 1 
Atk. 810. 

338. Bill against die executor and 
assignee of a certificated bankrupt 
decea s ed , for an acdbuut, the as¬ 
signees demurred, the executant 
being answerable to the creditors 
alone, and the arngnees to the exe¬ 
cutors only. Demurrer allowed. 
Utter non v. Mair, H. 1793. 4 Bro. 
Ch. Ca. 270. 

339. Assignees under a second 
commission must be nonsuited iu an 
action of trover against the Moiguecs 
uudertlie first, if the bankrupt did 
not gain bis certificate under the 
first commission; for he can have 
no future effects, nor can be con¬ 
tract a new debt. Ex parte Brown , 
H. 1793. 3 Yes. 09. 

\ 340. In a suit against assignees, 
the bankrupt may be examined as a 
witness, aijd therefore ought not to 
bo a party. . Griffin v. Archer , T. 
1794. 2 Anafr. 478^ , 

\y 341. After judgment by default in 
an actum for a dividend, the assignees 
filed a bin,, for.a discovery, and to 
have the proof of tha debt expunged. 
Demurrer to the jurisdiction allowed, 
the course being by .petition/ Clarke 
Y.Capran, TV 1*95. 2*Ves.Jan. 

thought 
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(previous to the banlniptcy,) to grant 
s lease; the case confining of tcom* 
bination of dftunMtanc^, the evi¬ 
dence may sustain the relief with sbme 
modification. Demurrer overruled. 
Bntok v. gmf-T, 1796- 3 Ves. 253. 
. v 343. Where a bankrupt shews that 
apparent inrumbrauces against bint 
are no substantial dhirgea, and the 
assignees eilher refuse or are not per¬ 
mitted by the creditors to interfere; 
the court will allow tM bankrupt to 
use the names of tttb jmigneea to 
enable him to teebiw the property 
upon his indemnifying-them. Ben- 

Jfetdi:Solomoiu p TA8Q?:9Vn . 84 
344. In all actions brought by as¬ 
signees, the commission and proceed¬ 
ings under it shall be sufficient evi¬ 
dence of the petitioning creditor s 
debt, and of ;t(ie trading and act of 
bankruptcy of the bankrupt, unless no¬ 
tice be given' by plaintiff before issue 
joined, or by defendant before plea, or 


• • _ 

on pleading thatlfcn«(<matters are to be 
disputed; and the judge Play, certify the 
proof or admission made on the trial. 
Which shall fchtitl? the sssignee to the 
taxed touts occasioned by the notice, 
which costs (halt bo added to the av 
' nee’s costa- if. obtain a verdict; 

1 if not they daft bd sat off againdt 
uie costs of the opposite piftj. Stat. 
49 Geo 111. e. 1*1. see. 10: ' And 
so hi equity suits by assignees, against 
all other parties to^he suit. < Ibid, a* 

Lai.- 

• : 345. No .action at law shall be 
brought against an assignee for any 
dividund, the remedy being by peU- 
tion to die Lord Chancellor. Ibid. 

s. ia.v ' - • • 


• • 


Of actions by assignees, to reco¬ 
ver a partial payment of money, 
partial delivery of goods, tide 


ora 

post. 


a. xu. 


• 
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Cornmusionerj Assignment. 


What shall pau thereby. . 

346. A legacy given to the bank¬ 
rupt* before the commission, will 
pass. Tmilson v. Grout, U. l'70l 
3 Vera. 432. 

347- If A. a trader 
mont to B* and agree* to well to 
C. t for a '• valuable' cdnridcration, 
and" then becoae^ ha&iruptj the 
Judgment will' bind : the land* in 
the hand* of*?; but Whpt C. : was 
to nay." -thei. ^btnknfpkv shaft-<bc 

liauT to thb himkrapityi -- 

bar V. TUtdtipA&: 

lUlACPvw, 

of ro-M m t 
eSeautartcntered'addj 
then "became 1 '! 
idtd 

im, 


tb« forfeiture, ejected him, war 
curiam , the cofnmjiaiooera* lanph 
ment being by authority of a atu- 
. tute will iuperttde the private agree- 
- - y ;| ment, and the assignment bjtbe 
X a judg- l fcsagnces to tbo plaintiff ia po breach 
of the condition, but good. Goring 
*. Wumtr 4 M. 1725. 7 Vin* Ab. 
fB3,pI.9; 

■ 349. A. seised of a copyhold. 
With- a custom of free bench: A. 
on 'marriage,' settled this estate, 
feservuig -a - power - to charge his 
isnd'wilh £300 portiotr for 





children, "and further 
tUr ~-yipent of ht» 4ebt»>- 

bankrupt‘Sfid-diodJ without 
the-artklai vto etotut. 
*Tbe assignees 
re j 6300 




fbr ^tho iti'editonr. and the 
brought-theirs 


m 


BANKRUPT 


m _ % 9 

fortnnea raisedi' Lord Chancellor I ah»cj«ite sale 
compered thir power of to 

the land with debt* to w^^wtf f fnmmg adeluBivC 

•f r^oepti^ left; w»ccMmL % 3 abaA'io i 

which creditor* ah jlh&.;*^<$ 1 to m jhirm, 

■gamatWhwTiW »**«««%!--^_ , 

actUrtntmt *tn be 33&- .TW? $** 




Ah.l^ 

: 3W.J 

■mb' '. The 

. tbeiwrtnerabipeffcel*, 

^cMUi'M u l>m 
*uW«tfpd to do aa the 

Into vibe bankrupt *' diart 
hr- the trhde; which 
tint to make good 
einbcGled; and the 
fesidue applied to'.jttjr hi* ' aepa- 
'nte'-’di-bta. , vy -iMmttffjh 
173-fcJt Kq Ab.' - llLpl.3. •. 

• aw^uint of n aHp: 

•t aea - for good corapderation, mar 
I* valid' ttainat'aWjjTiMtf,' u*oug£‘ 
■o poeacuron. ; Serua, of gpoda, 
pn land, Bvutne iJ. Dodgwn, M. 
174^ I Att'154. .• 

-An'owner .of jinort- 
Vif Am; W:kwu<fcife-hy tho v 
to Hi<m M' ' three. 

**V tM r may wmr&tot the: 

morfgagor’acnunilainrt; 

'tennIliad y-; ait '.1 
vaaccaiioiScy', . 
of goddr,* 5 *#^ 

the deliver^*** 


-. chbaea in actum. Fitttt i. 
Fitter, 11.1742, s Alk. SlS. K ! 

'338. All'flitUire per*tml;e»falo 
un.til the bfnkmfcYctptibcatr, ptoae* 
■by’ .the (jaiipipieot, and veatk in 
the aaaigme*, but as to new' ac¬ 
quired ' real estate, there, nhwt be 
a pear'' bargain and aulc; tberp- 
forv, -.no 'fiatorid tuhittiiasion can 
infoe itntil bankrupt haa-’ olf- 
fcinedhu ccrOfKWte'nnditf'tl'e 8r*t. 
Kt jmrte Pnmdf&ot, l&‘*Jf74S l b.72 
All:* 5 Z, ■: V&K- • Qgi. 

- S60- The coott wHl tKit cany 
p voldntary c^tivcjwja by a bank- 
rtipt into execution againr. tns as- 
maieoi'1- Sfrp*r' of /»- conveyance 
%T gbOd totMidertfioO beforp the 
bankTghtcjv Tynel *. Hope, E. 

^Sx^Jaf&arri^e in'f^ 

coiuMkd bis rtfil Wtate tof tmittota 
Mi : c^r6ukmion of.5f.atjd’ other 
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361. Before tHc.'marriage ,of ~ 

S., .co^o^d 

par him ^1000 ontha, 

«*l that V -^ ' 

iS'hiSfeib; 

deed contric^edto g^aeOiHtj. . 

after ho. death,. to ho .wife ;if .-W* • 
survived. .Accordingly: &r*^. 

atwk 




nUetitt) w« ntuvrtiHiVfi flnd fi Edw. 

/V t ci I6..thbugh 4 if clearly witfunM . 

W,Hi^SflLc.*,aBd I3i%c.7. . 

* **• 

i * • - - fc . w - „ 

’ 3(55. Up©*&V:j*rtm£u> mireo- 

der, 

to sell his olhcc f wbc^ B. M»Q(d with 
> ihem for tl»« purphrw^ 

1r* was. presented id di 

(termeu, mho rippi-, 

the f^-A irariy to admit him on.jhe bsri&rupt’j 
Surrender, ii, again refused, and Lfiai- 
to nlainliff as a scctfotT for a debt. Cluuicclfor orderediimfobccuiniw^ 
Upon a ' bifl ; tar : .‘]pl Ufa whertaipqii be absconded. S. CL 
the lather's eae&iors, the; bus-• Sfl^.AaappliciUOOwi^foOTmade 
bamTs assignee/ .Lord ‘Chancellor to the court, to order the mayor u* 
directed die execotora tu ,account aI(knneDtaadaiitU.LoTclCinuc*d- 
to plaintiff for the £&00 which loraud, hecoulcWofakeBuehonlar, 

’' —— —supply the warn of'm shrrtnder 


became 
fore bankruptcy, I 
dicr^Aaath/.ia^ 


I* 




as iii the case of a copyfjold. Bat.hjr 
theforthj^ap^ofwiw, LordChaA- 
c^llor recommended it to t(u* corpo- 


the husband's, *nd said, if.'W 
to. atand neuter,, the husbands as- 

jigncca, who had foe leg _ ... . -. 

lest equity thou the plairrtiif might i*- rationupon It.’s nofiwitendabo^ 
ceiye the ntoney. firtftJ.For^r i H. • /*hi<h was * of forfeiWre, to 
17W. S Atfe. 403 v .i •: . : apdwhnft B. upon pay- 

304. Where tfwlfa has a demand in! mentdf *8SO 
her own right, hudtju: husband applies §.C.,, ■...&+,■-'2 ; i' '■!•'; .• . 

iaher right, if there,!* no agrterUaot .- 3G7. Alllbereol and personal «*■, 
uu' her behalf beforeinsmap. the' fata of * bankrupt rests ju the tUw*^ 
court will take ewe «f "her. 5. C.., nereffam the urtte tlm act pS.^mi-' 
363, If thetuuhaml.ilad« 9 t beep a l iuntcy ^cqnamittfd, apd it eonjtrotda 
banbupt,.«nd4iad brough^a lull for. all spbaupinjt octv so that airife of 


could 01 


t 


preperb^ 




Missignpr-^ 
heahoutdb*: 

der 


muuaau&tro- 


rM* 


• 'A 




AT- 


tSe 








it s£ 
1749 

>‘360^4 trader advanced half the 

m*i«***.**t»* - ■ 

stntrtA 

sr'rfl«S»a-^ 




Jbrer 


, 1 1 






.s.; 
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demerit to be lent to the husband, at 
four per cent, but without interest till 
he should decline.trade, then the in¬ 
terest to’.be paid to him. for' life,. re¬ 
mainder to hirw ife for life, rempmder 
to biachi)d|en* * 1 hefyisband becomes 
bankrupt; the assignee arc imitled to 
this uitercst for bis lift; SlratCOti t. 

UuIc 4 H. 1789. 2 Bro. Ch..Qt 4 490. 

370. A real apd personal fip^d, \yas 
ordered to be converted into moi)cy; 
the internal to be. paid to"the bank- 
rupl’s wife forhfe, without further 
disposition. A Hc-third part of the 
personal estate, which belonged to the 
wife as one pf the neat of kia,. on the 
death of'the testator, held to be an 
interest to vested, as to go to the hus¬ 
band's assignees, and not. a naw in¬ 
terest arising to husband on her 
death. Rob ihu»iT Taylor, E. 1789. 
2 Bro. Ch. va. 589*'. 

•171. The right to aue for money 
lost at play by 9 Ann c. 14* is a 
vested interest, and passes to the as¬ 
signees of a bankrupt. Brandon v. 

M. !?Q4- 2 Ves.jun. 514. • 

$72- Bond upon marriage,, to pay 
a stun of money to lire htoband, which 
upon certain contingencies jo be de¬ 
termined upon bis death, was declared 
to be subject to the trusts of the jeltlc- 
ment for bis wife and dufcktt). The 
husband became bankrupt, mod pay¬ 
ment was decreed to his assignees. 

Tiflgeombc^.iiOO. 5 

. 373- A purchase, pado by. a man 
in the joint names of bhptolf and his 
wife, if he waa a trader at the time, 
and afterwards becatur * bankrupt, 

■addi.posedofa.hjw} 

* 1803. f 

lto3. 9 Vca,, 124.1.1. 

fiber v, Bnrrow% l Atkf 
~ alt; Cro. Car. 548, 

3 

288, v... 
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St4. .A creditor in England and 
subject to the bankrupt lawfc.haviiig 
attached the estate of a bankrupt 
abroad, mint restore it. So in Srof- 
Za/uZ,-real.estates are frequently sold 
under commissions of boukruptcy. 
BcNfiefd v. Solomon t, T. 1803.. 9 
Vesl 80, 81.. f'ife Htater tv Potts, 
4 T, Bep. 182. Sills r. Worswick, 
1 (I. Bit. 605. Philips v . Hunter, 
JU.Bla.402. Ptde e/iom Cathcart 
r. Blackwood, 1 Co. Bankrupt 
JL*ws, 289- Cullens Bankrupt 
Laws, 105. 

375. Hough debts in general are 

within the statute 21 Jac. 1. c. 19. ». 
10,11, mortgage* of real estate, whe¬ 
ther original or by assignment, though 
also secured by bond or covenant, are 
not. He consequence is, that if iliey 
remain iu the possession, order, and 
disposition of tbe bankrupt, at the 
time of the bankruptcy, they will pass 
by the assignment to the assignee*; in 
order therefore completely to devest 
the bankrupt of such debts, he must 
have done every thing that is equiva¬ 
lent to a delivery of moveable per¬ 
sonal chattels, viz. An assignment 
and delivery of the security, if any, 
and uotice to thedobtor of the assign- 
meutr Jones v. Gibbon*, K. 1804. 
9 Ves. 410» Vide Byal u. Bowles, 
.1 Ves. 348. 375. Vuk etiam ante, 
■a.y. • — ‘ • 

376. An uncertifijpated bankrupt, 
in general can acquire property only 
for liis creditors, therefore, when he 
has entered into a copartnership trade, 
tb^qradifon of that partnership have 
.no sifbity against his wignees for an 
account of the property used or ac¬ 
quired by him iu such partnership, to 

PwJi dcxua^ JMcKMoue, 

k XTl80*.¥».W-6*..V..... 

.;i J77...T,.fceldU uh in »trnfing 

who by 

.wk^UOtwidiin 
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the meaning of the bankrupt act 11 
and 12 Geo. III. c. 8 and Q $ into- • 
much as T. wu himself the.true 
owner and proprietor “ thereof” 
subject however to the debts and le- . 
gooes, of W.; for the object of that 
act is to p re vent deceit by a trader, 
arising from ther visible possession of 
property, to which he is not entitled, * 
that is, where the possession is not 
in the true owner, but in one whom 
the true owner uncooacientiously per¬ 
mits to have it And die circum¬ 
stance dial credit has been given on 
the faith of die pro|>orty, will not 
bring the case within the act, neither 
is a forfeiture of the property by the 
owner, the effect, of the statute. 
Joyv. Campbell, T. 1804.1 Sch. & 
Let 328. Fide Edwards r. Har- 
ben, 2 T. Rep. 587.* Collins v . 
Forbes, S T. Rep. 316. Jarman v. 
Wools too, 3 T. Rep. 618. Manton 
v . Moore, 7 T. -Rep. 67. Gordon 
«;. East India Company, 7 T. Rep. 
228. Bryson v. Wyllie, 1 Boa. & 
Pull. 83. (n) • • 

What shall not pan. 

378. Lessee for years becomes 
bankrupt, his assignees have no bene¬ 
fit of the covenant for renewal at the 
end of die term, the clause m the sta¬ 
tute being, that the assignee may per¬ 
form conditions performable, anjl not 
broken. Fandemmkery.Desbotvugk, 
E. 1689. 1 Vem; 96. • 

379- A. onjus ton’s marriage co¬ 
venants tor his lifoto pay his son ait 
annuity; the son becomes bsnk/upt, 
his assignees dull not bays thc&eoefit 
of this covenant. ; Mount i. ldtHe, 
M. 1600 . 2 Yern. 194. - r * ; 

380. BondfroavA.to B<fbrpey- 
moot of*money;®; dndghiahttir C. to 
secure a debt, B. become* bankrupt, 
C. ahaU hold bbsfrintisffi. 
Peter* yl'Soai** YernT; 
42& *. • '. V • 

38I..A., *•* tndebto to JKKbj 
bond, 

i gned AM bond 


Whether A. shall retain the rent due 
oat of the bond f Dubitatur , std per 
C. S. Stoppage seems'to be a good 
equky.-Er.'G: • 

. 382/ A bankrupt is in possession 
of goods to tell in trust, they shall 
not pass.' Copemai i v. Gallant , T. 
1716. iP.W. 314.' A deed nude 
•by a trader, two months before bis 
bankruptcy, for securing his children’s 
fortunes, out of interest monies in his 
hands, is good, for the assignees can 
take nothing by the assignment but 
what the bankrupt can honestly as¬ 
sign. Cock v. Goodfellow, E. 177'L 
10 Mod. 495. a So a bonafide assign- 
znentofehoaea in actiou is good against 
creditors. * S. C. 

383. R. W. and his partner gave a 
bond to H. for pt 00 and by deed 
■aligned to his order the goods in two 
ships at sea, , ar also thirteen bills of 
lading, and the policies of insurance; 
the latter indorsed to H. but the for¬ 
mer not R. W. becoming bankrupt 
bis aasignees filed a bill for the g ooa* B 
insisting that R. W. acted as visible 
owner, andthitH.had no possession. 
Serf per curiam, R. W. did all lie 
could to shewa right in H. who shall 
detain the ship and cargo till his .£1200 
abd interest be paid, for this case is 
not within 21 Jac. I. c. 19* Brown 
v. Hcatkcote, M. 1746. 1 Aik. 160. 

384. An assignment of an outward 
bound cargo, is a complete contract, 
without delivery to the assignee. S.C. 
• 385; liadoring a bill of sale is not 
an assignment, unless goods are di¬ 
rected to-be delivered to the assignees. 


;\ 386;vibe clause in 21 Jac. l/Zfcrf 
a Ugoodsin the possession of a bank¬ 
rupt t whereby kt gains a general cre¬ 
dit, shall bt liable to hu;’creditors, 


sold to P» and G. two- 
third* of 500 btrrefr of tat, one-third 
td be consigned for Mle oh his own 
puntaud rok, tad balo sustain 




k 


I 


amount of , . 

out a bill bfvparcdHvM 
cam bank/upt, and'* ‘ - 
tLe t^r<in hia waxoh 
not talk; withinfcLJatStfca J«fc but 
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Cr6.X.*ac v 548. QUwrj*,T, 

1734^ 3 V. W*,CW0.- ik iri/e Iryec 

r. .Flood, ahtt, pl..3C84*- .*• 

: 39U A. by will nn twp \i geciea 
of £&00 each U> Ins (bugler, Ihc 
■ wife .of 1.6. an nifiiul, for lipr sob 


the 


■ | wp* d i 

CIW.SII 


obtained-for placing out these lega¬ 
cies, foe the wife’s separate benefit. 
I. S. obtained an order .10 have ooe 
.1; S. (and.bis wife, though 
art infant) assigned .this ^£500 ^ »e- 
cuVe a debt to D./aod then lie. be¬ 
came bankrupt .* J>. brought %.bill 
against the nasi goer*, to establish the 
bssigiitnent. Lord -Ki*g decreed the 
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X. Me sum of £ 71. -E.D” K. 
owed B. .£92.19#. 6c/. and gave him 
D.’s note, that he might receive the 
money on account, and B. gave * 
receipt for it, via. 11 Received a bill 
for £ 71, which, when paid, wiB be 
on account of T. B." K. became 
bankrupt, but did not indorse or as¬ 
sign the note to B. ' K.a assignees 
applied, and received the £ 71• Hie 
assignees of K. were considered as 
truateea for B., and were ordered to 
pay him the money. Exports Byau, 
M. 1743. 1 Atk. 124. - 

393. H., a^iTknura, and_ F., a 
dealer in coals, were partners in both 
trades. ITiey dissolved and exchanged 
releases. F. took upon him the debts 
of the coal trade, and H. of the silk 
trade, and the credits were accord¬ 
ingly assigned* H. died, and F. be¬ 
came bank nipt • The messenger 
seised H.’s effects, and was turned 
out of possession. Pir ckriam: the 
seizure ought not to have been made; 
for by die release, the property of 
the silk trade vested in H.; but fair 
representative should have asserted 
his right at law, and not turned out 
the messenger. Ex parte Titner, H. 
1746. 1 Atk. 136. 

394. 'He office of serjrant at mace, 
lb London, is not salo&kf under a 
bankruptcy, neither is t sworn clerk 
in the six clerks' office, for they con¬ 
cern the admission of-justice. Ex 
parte Butler , 1\ 174{b*l Atk. 210 
to 215. Amb. 73. Neither is the 
place of a jew broker ini London. 
Ex parte Lyons, E. 1730. Amb. 89. 

395. Merchants abroad draW od a 

correspondent fb* a 1 ^particular; pur¬ 
pose, and remit bills* to answer fa 
rn.--hank- 

be 
or the 

money received must bn paid to* the 
owners; for the intent of the Jbank- 
rupt laws is 1 o put all creditorson Hit 
equal footing; abdlhehsrigneptakr 
subject to «Uj thebankrnprt equity* 

To*.L ; ; 


The co nesp o n d— t 
nipt: the bills habfcgottated 
delivered up bynhe 
received 


Ex parte. Dumas, T. 1754. 2 Ves, 
MO. 1 Atk. 232. 

* 396- An estate descended. -*to a 
bankrupt, after she had obtained her 
certificate. * Held, it did not go to 
theaaaigneesj for if was not that kind 
of poanbilitjr meant; by 5 Gab. II. 
c. 30, there is no persona designate, 
and it must be a possibility that can 
be assigned or released, and such as 
she toidd disclose on her last exa- 
mmation. Moth v. Frame, H.4761. 
Amb. 394. /• 

•397. A. bequeathed £200 stock 
to B., in trust to pay the dividends 
to C. for life, snd then on C.’s death 
to divide the principal among hia 
children. E., a daughter of C., mar¬ 
ried F., who became banknipt in C.’s 
life time. Held, Afa assignees not 
entitled to E.’a jm>portion *of this 
stock. Gayer v. Wilkinson, M. 1773* 
MS. ca. dtei in 1 Bro. Ch. <3a. 
44. •• •' • 

398. A bankrupt who had ob¬ 
tained his certificate, being possessed 
of leasehold premises/ as .executor 
and residuary legatee, mortgaged 
them to secure a debt of his own. 




and afterwards assigned the equity of 
redemption for a valuable considera¬ 
tion; Irat the deed recited, that the 
assignment to pay the debts, of 
the testatrix, 'die assignee took an 
assignment of the mortgage, and the 
bankrupt's certificate haring been 
adjudged fraudulent, bis assignees 
under the bankruptcy claimed the 
learn;.but held, they had no right 
against the lessee for a valuable con¬ 
sideration. Bedford v. Woodham, H- 
1700. 4 Vet. 40, (o.) ... 

399- A specialty creditor bar; a 
right, under the bankruptcy of Us. 
dnbtodn hefa to follow tbered ws- 
acts, or die produce of them, rn tba 
hands of the kmigneea. 

Morton, T. 1000. 5 yet. *40. . s . 
• 400. Certificates-from the J2 fst 
Imka Comphpj on payment' into 
their freasoiy in India, and a navy 
•n .. Vt ’ fr € ^' • 
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bill remitted, indorsed, t>y use testator 
to his agent m -'ifrgJafid,; Jpiag at 
that time a Creditor, if theydid not 
pas* at law;l^-t|ie indorsenHunt, wot 
alter the death of boih paruev the 

ageot having bec«W* fanbvpt, 

not to p «m in equity..-'.- Wil&amtoii i. 
Thoatpsvn, H. IbUl. : lfi,Ves.*43. 


hit honour hat clearly laid it down, 
that the art of possibility assignable 
by committunurt, ahd intended .by 
& Geo. Ij. fo ptutf. ii nuh a-"one at 
can-bf d^hud by the bankrupt, tat 
hie liat btes^rtiUian, mbere penoos 
design rata ett: The doctrine, however, 
on (hit subject, now t^pu.clear,.that 
equity will riot interrupt the legal 
title of the husband to hit wife'i pro* 
vtrty, tndttt called vjxmbythe hw- 
baud, or those claiming under him,. 
for its aid in respect to tuck property, 
in which cateequitaadlimpose terms 
on him or them, by compelling him, 
or them to protide for the vf/e. Vido 
Broun v. Kit on, M. 1733.: 3 1\W.. 
202. So, where the husband become* 
bankrupt, all • inch property a* he 
could assign or release, pomes by the 
commissioners* assignment* Miles fa 
Williams, T. 1714. 1 P. VV; 051; 
but the assignees take it,, subject to 
the.same equity of prodding for the 
wife* Vide- JiosviOe a. lirander, 
ante. Ex parte Coysegame* ante. 
firry ?. Kentish, T. 1749- •* lit aide 
i'nihuan v. Pell, M.17B4, or H'or- 
raU v. Mailur, 1 P. W. 469* (n.) 


« v 


Cases touching lKb Fortnaa or Pro- 
. vision of : a Bankrupt's-AVifti 
401. The rafetM equity seems to 
be, slot to suPliyKb husband to take 
the wife'svQrtiohj until he has made 
a teasosfMe'provision for her; and 
the same equity exists with regartl 
to hit amighmt if a 'bankrupt, for 
they stand in hit place .' Vide Ton- 
ficfdv. Davenport, U>38. Toth. Vo»- 
dtnanVar t. • J)ei0orough; E. IG89. 
S Vera. 0 & liiil v. Moor, H. 1(>90. 
prq. in Ch. .fib • Paakcr v* Dykes, 
M. 1698. 1 liq.Ab. 54, pi. 0. Bur¬ 
net r. Kibk>ton ( Si, 1700. -0 Vera* 
.401. 'lajdor v. Wheeler,. M. ITOti. 
2 Vem. 564*. Jacobson r. Williams, 
M. 1717 * i P- VV. 382. Bosville 
t». Blander, ;T. 1718. 1 P. W. 459- 
Bctiuot t?. Davis, M. 1725. 2 P. VV. 
316. Higdcn v . Williamson, M. 
1731. 3 ft \V. 1 82. • tin parte Coysc- 
girne. tt* 1753. 1 AtX{ 192. Pra»* 
glo. 0 . ilodgsou, H. 1709. 3 .Vcv. 
017 . . I.nmb v* Milner,T. I 8 O 0 : 5 
Ves. ,517.'. Vide poet, Baion and 
Erne, in. / 

400. In Jacobson w.-W^II wiuh, 
apte r torJ Co%vptr thought cpmnus- 
monies of bankrupt cquIu nbt assign 
'rnfpombimjbut he jMi ciewrfy 
uroiig pSpbtHipf tatc, for not only 
thc TaiW statutes relating.'to b#nk- 
r upU jheniiMi'tkt stord--. possibility, 
bit iSEtf*. 

comtoittidhen io.atdkfi all that dm 


cominiuiantn io^ttigk «li 
bankrupt might tlepdt >*dl 
betid* 5 V Jot. L e; f&.-itoik 
tkt'stat utu relating Jo 
be txjmindid-it'V^n 
Hutnuer for tUm. . Vklo Hi 


in * hit : h case. Lord • Thurlott re¬ 
viewed oil the Vases on this subject. 
J.U ride ttians post, tit. Baron and 

f* uie f j*. 

•103. l or ihecosoiu which a wife*» 
tnpnies, or those which appear to be 
;Se; shallpqm by the assignment, and 
hr payable lo het hsabaniTs assignees. 
V ide ante, in this section* \ Fitter v . 
Fitter, pL 357.* Walker v. Burrows, 
• pt 335. Brett v. Forcer; - pi. 36l. 
Stratton v. lisle, pk 337^ * • * 

. . .404; K Mi by'will gave 4*3000 
(e. thisttea, in trdet to Invest the same 
and» par tb* dividend* toC/M* foe 
life; -or hianied ; 

a - - * ^ ■ a * . ^ . . rt 
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and oofrchUd mnitfeg; and io 1789, 


aniimeea claimed the fund and 
.(Hvidenda »intf6thenum*geofC.M„ 
and insisted that a scUlemaht.basing 
beqn made on Saro^ «nd issue 
al jfee time jof her marriage, she was 
Opt entitled to any further provision 
dut pf;tkp fund. AiroA, the widow, 
stated her setdcranV tad that ahe. 
had been permitted * to .prove one 
moiety of bar original fortune under 
her late husbandscomniisaioo. (Vide 
Em parte Mitford, 1 Bro. Ct Ca. 
398,) An£ die then insisted, that as 
her husband did not live to reduce 
her legacy into poaeearioii, his as¬ 
signees could hava no igmst.. Per 

bankrupt baring made a settlement 
on bis wife when married; became a 
purchaser of her 'fortiitte, or at fell 
events that they are entitled to the 
legacyin question, making a proper 
settlement upon her; but the hus¬ 
band cannot be .considered'a pur¬ 
chaser of more Usui the fortune she 
then had; and as to the future por- 
tiomnent, as tbs husband did not lire 
to reduce it mto W fUmessioii, It 

wijl sujw* •?:%38!SiddW'.4e 

husband did not oa his part fulfil the 
tennsof ^ wpsgamttlmneiit: but 
the. pRiged to prove under 
bis' 


. infant 

Itom (hat. .produced by eadt'othp; 
and itft ou&,u;bere..th^ bwbeod is 
dead, t lhot toe question l*t#4cii the 
*iftt right by sjprirorahip, wt ih*t 
of the isogniM ttoddr a oommisriofi, 
can arise.. The apighce of;a bank¬ 
rupt is nut placed fa' a better ituation 
than the banknipt. hforidf. The 
colamiaaibncra , assignment, like, ray 
other, by operation of law pastes his 
rights precisely as be possessed them; 
even where a complete legal title verts 
id them, and there ■ no notice ofdtiy 
equil? aficcthig it, they take subject 
to whatever equity the banknipt Wts 
liable: this shews that they are not 
considered purchaser* for '«■valuable 
consideration, ioihe proper eepse of 
the words; incleea, • distinction has 
beep constantly lakeh' between them 
and a partidular assignee; tod the 
former ore placed in the same class 
as voluntary assignees and personal 
representatives. Ihough it has been 
much agitated, it has not been ex¬ 
actly determined, whether a particular 
assignee, for a ppecific connckS»tioD, 
is bound to make a provision tor the 
wife out of her fortune as assignees 
in baakruptcy are.. Contrary doc- 
trinct.otfgha subject have berm ad¬ 
vanced,'‘wftch his honour foot occa¬ 
sion to 1 review; and finally, bis honour 
declared, that bojb on principle * A 
authority, the bankrupt'* widow hiv¬ 
ing survived her luubajid, was entitled 
fo bar share of the legacy meutioned 
in tho pleadings, together with the 
tfivkfengs from Hie tlme.of herjitoa- 
btnd’s death, and that the same should. 
be transferred to her b'pMr. 


Boririlie • t, Biaftder. ■ 
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3 Aft. 417- Worral *. Marlat, 1 
P. w. 4->9, («.) '. - ,f : 

405* Bill, by AJ. C. chiming, a* 
next of Lin of W. T. f . a chare of the 
residue of hft personal estate. W. T- 
died in April, 1600 . Jn December, 
1602, G. C., the husband of M. C., 
became bankrupt By a Settlement 
in 1791, previous to the marriage of 
G. and M. C., in consideration of 
the fortune which G. C. would 5 re¬ 
ceive with his intended with, be G. C. 
covenanted with the trustees to pay 
them £ I £00, to be inveated in govern¬ 
ment securities,-and there to stand in 
trust to pay the dividends to G. C. for 
life, then to M.C. for life; and then 
the pritidpil to die children of the 
marriage, subject to the appointment 
Of G: C. by deed or will. Tho trus¬ 
tees never called upon G. C. to pay 
the <£1500, but proved it as a debt 
under his commission; for such they 
received £\ 1 *J. 10a. as a dividend. 
The plaintiff prayed by her bill, that 
her share of the residue of \y. T/a 
personal estate might he secured to 
her for life, ainl then to her children. 
Per JV1. R.: '{he doubt in this case 
was, whether the husband ought to 
be considered a purchaser of his 
wife's whole fortune, or only of that 
which he was actually to cccrive with 
her on marriage. If he was a pur¬ 
chaser of the whole, she is not enti¬ 


tled to any provision out of what hit 
since accrued; if bo was not a pur¬ 
chaser of the whole, she will by the 
rule of this court be entitled to an 
additional provision out of that ad¬ 
ditional'fortune. The rule is esta¬ 
blished, that to make the husband a 
purchaser of the whole, the settle¬ 
ment in tut either expreaslyor clearly 
import that intention. The settle¬ 
ment in this case does not express 
that intention, or dearly import it; 
and the meaning seems to be, that 
the husband should take, only what 
was to become his immediately u|h»h 
die muma^e. It is not alleged, that 
die provision he mode for her was 
moie than adequate to that fortune. 
An account to ascertain the plain¬ 
tiff s share was decreed, and the (As¬ 
signees w ere directed to niuke a pro¬ 
posal for an adequate settlement out 
of Uiat shut; having regard to die 
settlement Wearfjs made upon her. 
Carr r. Taylor, E. 1805. 10 Vea. 
574. Fide Milford t». Milford, '4 
Ve». 87- hi tlio principal case it 
appeared, that G. C. the bankrupt 
was indebted to tlie e>thtc of the in¬ 
tegrate W. 1 *. on bond, which claim 
the administrator of W. T. attempted 
to *ct off against the claim of M. C., 
the wife of the baukrui*, as next of 
km of the intestate. Sed non alb* 
I catur. 
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Surrender, Examination, and Commitmnii (a). Arrest und Protection (U). 

_ • 

(a) Surrender, Examination , and ■ moving, and coucealiug his effects; 

Commitment. • whereupon Uiey summoned him to 

406. Co m mrtsjoocra maj ex a minr appear before them the neat day, 
u bankrupt's wife, touching the con- which he raising, they certified the 
cealmcut of her husbands effects, hy feet to a justice)of •-the; peace, who 
-l Jac. I.; and may commit her if committed him to NeMefe^purauaut 
she icfuscf to answer. Ex parte to a clause in 5 Geo. fi. The corn- 
James, H.1719. 1 P. W# fill. . miasionera then-brought hhn^up on 

Ung a bankrupt, their own warrant, ftnd on his refusal 
and the three meetings advertised,: to pc examined,recommitted 
tlio coonmsawnera found ho was re- him*. JJngood applied, for lux dis- 
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fllcgaHy committed. Per 
curiam :. Tbecmtificate id the jus¬ 
tice was conformable to the act; and 
where the* commies* opera have , fall 

• Evidence of anhrtcoiion to accrete, 
•they may examine them between the 
' declaration.'of bankruptcy, and'*the 

sittings at GinldkdL Ex parte Li*- 
\ good, T. 17445. 1 Aik. 240. . - • 
406. In several instances’Lord 

• Macclesfield • superseded commis- 
kous, to avoid such prosecutions for 
not surrendering, where no intend to 

• defraud appeared. • B. G.** 

• 409* Where a * man is aggrieved 
by the commitment of die commis¬ 
sioners, lie should issue a ha. cor., 
that the legality of it may be deter¬ 
mined by the judges at law.' S. C. 

410. The old statutes considered 
the bankrupt as a criminal, and might 
be imprisoned at tile' discretion of 
the comntistiooen. ’ (Vide Id Elia, 
c. 70 ' Hut though the Vigour of the 
law is taken away as to the person, 
the right of examination remains, 
with a greater punishment; for if be 
does not surrender, it is felony with¬ 
out clergy. S. C. * But the omission 
to surrender must he wilful. Ex 
parte Rodgers, E. 1750. Amb. 307. 

411. Upon the bare certificate of 
the commissioners, that the bankrupt 
refused'to attend tferir summons, the 
judge is bound to commit hiim S.C. 

41G. Lord Chancellor in lluscase 
dismissed the bankrupt’s petition, 
quoad, his prqycr to be discharged, 
but granted aim 49 days farther time 
to surrender and make. his discovery. 

S« C • 

413. ; If a bankrupt objects to a 
- question, he must demur, and tho 

. if be refuses: to answer^ v commuted, 
lie mnat bring 'tt*'A«. car 0 ebd the 
’ question mu«t be Mt feitb mibent- 
tum, diet the judge* may: determine 
the it, r&.n**. 

M. l747. l Atk.800. 

414. 'ft'ootl petitioned to he ed- 
nitted * crerittoc for £*& «P°° 



9 

rapt’s note, and. that the solicitor 
might attend-with the proceedings, 
on a. prpsecdtion against; ha&.for fe¬ 
lony, m not surrendering; As peti- 
titioner had not proved hri debt, k 
may be rejected, if not satisfactory. 
Per cvnawu Though such a prose¬ 
cution may be carried on , by one who 
is not a, creditor. • Vet the act seems 
to iutend, that the creditors shall be 
concurrent, and the court will not aid 
a prosecution on a penal law., Peti¬ 
tion dismissed. Ex parte Wotid, T. 
1751. 1 Atk. 221. . 

.. 415. Bankrupt petitioned for a 
meeting to take his surrender, on his 
return from abroad, where he swore 
he was detained by illness, which was 
denied on affidavit!. Lord Chancellor 
thought the tabkppt purposely kept 
oat of the way, and disMieving his 
affidavit, dismissed tfie petition.. Ex 

S He White, H.. 1786. 2 Brtf Ch„ 
l47. 

416. But where a bankrupt was 
truly prevented by illness from sur¬ 
rendering, his petition for a meeting 
was granted. Ex parte Bouid, lL 
1780. 2 Bro. Cb.Ce.49. 

417- Petition to appoint a meet¬ 
ing for a bankrupt’s surrender ..and 
examination, die. commissioners be¬ 
ing ditsatyfied with bis former an¬ 
swers, granted. ’The estate to bear 
the costs, for a • bankrupt has no 
estate. Ex parte Graham , H. 1786. 
2 Bro. Cb. Ca. 48. 

413.'Where a bankrupt was pre¬ 
vented from surrendering by the non- 
attendance of the commissioners on 
tho day, and they obtained another 
day op petition, the court censured 
them, said said the petition ought to 
have been by the bankrupt.,**' 
Gray, T. 1790, 1 Vat; jon, 
r .4I9. A bankrupt, l&e a 
loses his privilege WWl**; 
therefore where, efixsr twq 
dismissed, h? presented 0a third, ho 
flbtil* W v committed; 

but tbe^durt Kill ttil restrain him 




t 


I 


ofw apaukrapt, w hp 
lad omitted fo finish buemajoatity, 
by res too of severe ityueai y tytturt, 
that the order of cntagespmt .would 
not discharge * prbpppjition for fe¬ 
lony. ?•* }mrfBscktUty 1801. 
6 \ r tn. 44A. w'r. ./\5v, •* . 


coimniMittS' 


*11'ha creditor! 
■out. drat obum- 


?r 


affidavit, dr 'by4Up;iHwigMw.‘- fcord 
ChauepHor mwUwmatf wie yutancc 
only to the contrary, vttujrcthc bank¬ 
rupt, in coming hqpy.wap'taV'Cii pri- 
aoiwr by the.jFVwcJ. ,t feMnr'f aue, 
M. 1604. IQ Ves. 183.y Export* 
Ilixinnum. f. 1806. 1« Vea. 406- 


4^2... A'bankrupt may be com¬ 
mitted by the commissioner!, d tough 
awcarihg positively, if bia answers an 
not rtiuouobly satiilsctory. lu thia 
case, die bankrupt beiug brought up 
by Aubeat carpet, was rcmaikled, blip 
whole exammitioa bang duntufao 
tory; though his particular answer*, 
aapamteJy taken/ might bare been 


considered otherwise. Taylor 1 rate, 
JJ. 180S. 8 V«s. 338. Tide Per* 
rott'a raser 3 Barr. 1122. 1215. Ex 
parte Nonfat,'6 T. Refr 118. • 11 
Ves. 511. And it is no pbjeebaa: to ( 
■ coinuiitrjiaijtj that the order for h ( 

the bank- 


I I 1 


nipt, and bore date the day the exa¬ 
mination took place, though made 
aome days afterwards. Sw* case, 

H.180T. ff&Vea. 361. 

423. PaBhdipt petitioned that he 
might diaehtrged from hja;eom- 
mitment fee pot Dying satisfactory 
answers. The, assrenees cdPaented: 
but W ChaapSfr^abteTwte- 
tlier this sbooffi be ifoba. by. p^don, 
or by wrhl^oi. 

qr«it , «rMn(' 


led by the copioiMouars far not gjyr* 
* iug satiifactory answers. * brought 
an A*. cor., but ,thc court of Kill's 
Bench refused uvdisiinrgc him (vide 
Ex par It Nov-tan, fl!T- Rep.: 

.After, several years hujiriioriincut ho 

C itioix.il to • discharge him j but 
rd CbmicrJlo^ held, dint if the 
conimitincui*, was legal, lie had no 
difcretiou upon. con ; to dis¬ 

charge him. og die ground that bis 
furdicr examination was of o* use to 
thecreditor*. Ex parte. Nos/dm JI- 

1805. U Yto.Sil. fideTayW* 
C»u, eup r \ But iaui^ ,a An. cor, ia 
tlie proper mode of jtyiejving the 
cowoonwoea judgment, in Jcum- 
mitungrte,banhrupt in Much a case. 

is* v«. 

- * cpp^m ese. 

eutmq,shall, by. SJat. .49 Qed..111. 
q. Wl, i 12 , be hfppght before dm 
eompjbsionera to be gsipnine#. ; Vi , 

► • a " a ’ . * • y 

- •• . *•'% * ./ • ! «. m •/ • is: 

m! vrotettion. 

9 **** ** 
bsnknipt’i effect!, broke open:* closet 

wbw tfae Mtak -wgs -jp*! j two 
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3 Geo. II.,. to tlie 42 days, or 
enlarged time at mott. Yet, if 


tbeawigneia wilhuodcrtake that' the 
creditors shall not arrest him, the 
court will order his further attend¬ 
ance. Ex parte Turner. T. 174®. 1 

. A .A . .A l a I a fc . . a • aAa .a. *. 


Tfited by • the ptetmeniog creditor, 
tudkept in custody till he could be 
detainod m other ■cUous, the court 
<Tik^arged hiiii, the WM •oliditor 
being concereed m both. . St parte 
Wiko*, % 1743. 1 Atk. 1W. ' 
430. A petitioning crtdkdr cannot 
emflt'4 bankrupt. $h<C. '• 

491.'^Bart are the gaoler* of their 
principal) wfio it at large only by 
their indulgence, and they may take 
him on £ Sunday : *6, where Fetcie , 
a bailiff, artd bail for the bankrupt, 
took him while attending on his last 
•examination, .and surrendered him. 


rupt. it privileged from arrest.. Ox* 
dwid,' tj*at the, parties arresting, and 
alio bid lodged dfcraineii, having 


% 


tempt;' if the bsd brought up ’ the 
fauikroptto be examined. The bank¬ 
rupt's petition \va* dismissed, and be 
was left to hiis remedy at law. - Ex 
parte Gibboiu; M; 1747. 1 Atk. 
* 38 . r<-. ■ •' 

43*. The taking u bankrupt by Us 
bail, is not a contravention of die 
<clsiiM r 'in 5 y Geo. IL,' the force’ of 
wfaichi arrests bvcrfditort, aftdbaii 
are no creditors till dtosuaitied. S. C. 

433. The privilege;' ot a bankrupt 
froni srttsts/ duriuj; hu' examination, 
extends tkr an sttsdihiltt for non¬ 
payment of money fewarded dite, in 
analogy In-ad’ execution w 


3 Yes. 254. 


examination 


attorney hayiiig. udder 
nify tbeofiibera, and they I hi vino deled 
.under thill, wenj-feld guiltj of aCon- 
tcmpt, «jid ortfehjd to pay all 6oMs 
out of pocket. The Lord Chancellor 
also intimated, that a creditor attend¬ 
ing to prose his debt, though not 
under a summons, is entitled* bo pn- 


tttp. E* partf Hawkins, tap. Ex 
parte Stow, 8 Black. 114ft. 

43fi. Party attending his own suit, 
is privileged from arrest. 8. C. 314. 
Vide Bromley c. Holland, 5 Ves. 0. 
Moore n. ttoeth, 3 Ves. 330. Ex 
parte Kemey, 1 Atk. 54. Ex parte 
Lund, 6 Ves. 7814*.. * 

437. Bankrupt’s privilege from 
arrest in attending the commissioners, 
U independent of the slat. 5 Geo. 1L 
S. C. 314. Vide Aiding t>. Flower, 
8 T. Rep. 534. -Air parte Donlesy, 
port. Ex parte Parker, Ex parte 
Hawkins, and Ex parte Stow, sup. 


arrest, extends to the end of the fbrly- 
aecoiid day. •-Ordered, tint die plain- 
tiffin the action should discharge him 
from bis arrest j anftthe officer having 
acted. vcitheut instructions, was or¬ 
dered topay the costs.- But the court 
would, not determine; whether a de¬ 
viation bv ii bankrupt returning from 
exazdiuodon, for the purpose ofleav- 
mg his books.at the house of the 
assignee, will deprive him of liifl pri- 
yilegt£.r Yet Lord Chancellor inclined 
to tfifblf, that the privilege of a. bank¬ 
rupt extend* to the whole of thirforty- 
eecond day: iEzp^DdnmM 
1809; 7-Ves. 317;. v:Ef tidk: E&iW 
foot t. Cameron/ * Btaiatf S&3. 
HincksWs esse, ,c*. WditfiMtok, 
e. u 1 73!kvv-; • j • 

mmusses 
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Dude by virtue of M 
“«* f " • - <~rwn 

ass 

, «|:a 

tha statute It fc lfrGeo.Hl. eh.8. 
•«. 28, In n MWHto*, >T. 
1803. 1 Sch. fc Ltf. 169. .#Tde Ex 
|»art« Parker, 3 Vet, 334; 

440. Every rtodc by which ■ erc- 
ditorc.ii .rfMt-, bankruptfor a debt 
whether m. law or m eouity comet 
within the projection of the bankrupt 

, 'Wr. -A bnaknipt ni committed 
for a-gontM/ipt in not bringing hit 
title deed* bio court pursuant to an 
order, hut the tale of hit estate ap¬ 
pearing to haw been unduly made, 
*nd that being the fouudatiou of hit 
commitment, Lord Chancellor or- 
dered him to be discharged; he was 
however detained by tome actions at 
law from which Lord Chancellor 
held he could i)o{ release him with¬ 
al* putting - in special tail. Ex parte 
J>uuibe/t, M. 1 Ml; 10 Vet. 328. 
44ft. Bankrupt in bit way to hit 
animation bona Jidc before the 
comtuMaioncr*, jbade a deviatiou and 



wwamated, but Uiecofir._ _ 

td him from the arreit and; all 

P&i* M * ’805. 11 

Vet. 556, _£x parte Jackton, E, 
1808, Ifi?*.. ,1ft. L, Ogk' t tea 
d-wgarnggeatod theti «in Expertt 


d-Wga mMeated th^ as b Ex parte 

rTea. JUft^the .pplicatioa 

might be made vnpmee hi court, 
but the laird Chancellor, thought it 
safer to make the order in bank- 
raptoy, and the registrar entered it 
»p accordingly.. Fuie ettam btdgier, 
r. Burt, Q Vet. 69. Ex parte Don- 
levy, 7 Vet, 317. .... 

443. A bankrupt hjwing escaped 
from prison was re-taken by the 
gaoler upon his return .from examine- 
lion, surrendering to the commit. 

1 worn under the Lord Chancellor's 
order after the time prescribed by 

*■ ^ wa» not diadiarged; nor 

* Ac act of taking him a contempt. 
Ex parte Johann, T. 1807. 14 
Vet. 36, 

444. The Lord Chancellor doubt¬ 
ed hi* jurisdiction to discharge a 
bankrupt taken b execution afar the 
time of hia surrender had expired, 
but having obtained gn order for a 
meeting to take hia surrender, Jhoii. 
II. 1808. 15 Vcs. 1 . 
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J* 

-‘f 


®*tk an j creditor 1 ) 
ordw^Sf dfyidg^ where tin bank- I E. 1742 
. "*?* * & J * 1 * 1,01 *old, and. tl 

“2 D t?‘Sr.^ >rtey S-JT 1 ' whwo think ft fit that 

Iffefesffv J5-M&4.1- 

"ceive h* dividend, aftbX order " ito A /ulr . i .-i_t_ :V >> • 

ofdWOmti^^andllSSS TSU 

nut* aWiv SSrSua SLjLl k. 1*!^ ^ J° *79, 



SSfeSfiSMi! 




• Vi 




bccarpo bankrupt himself. 

to whpfe*. 

to domain .under 


H, k entitled to the whole. A79, and 
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ngneeV c 
Kirk, M. 


commirion. * Er ' parte 
[irk, M. 1745. 1 Atk. 108. 

. 450. A creditor, after We fau re • 
ccived ^dividend, may refund it, apd 
faring bk action at law.'; 4 Kt partq 
Grove, E. 1747. 1 Atk 104; Fide 
post, see, xvi. aa to cases of Elec-' 
ticm. . • * ’ 4 •’ *' *•’ * 

. 451; Upon a creditor'* affidavit, 
that be has not read the Gazette, he 
may prove his debt, to as not to dis¬ 
turb. ant dividend already made, faur 
he ahalf be thade equal to the oilier 
creditors, before any fbture dividend 
k declared. Ex pdrte Style*, H. 

1748. 1 Atk. 209. * Ex parte Low/, 
II. 17861 2 Bro. Gb. Ca. 50, S. P. 

452. Two debtor*—one became 
bankrupt. The creditor proved his 
whole debt, and before a dividend, 
received' a • composition from' the 
other. - He stall'only have a propor¬ 
tionate dividend* Sertu, had he re¬ 
ceived, the. composition before the 
bankruptcy. • Ef parte fVUdman, 
M- 1750. 1 Atk. 109. 2 Ves. 115. 

• 455. G. drew tnany bills • on H., 
in favour of V.and A., wbfch H. ac¬ 
cepted for Iris honour. G i and H. 
were bankrupts. •' The holders prov¬ 
ed under both com rni alio ns, atid re¬ 
ceived dividends, but not 2Qt. in die 
jK>und.- The assignees of II..peti¬ 
tioned to stand in the place of the 
holders, as against the estate of G. 
for so much as had been paid out of 
the estate of H. Ordered accord¬ 
ingly, but not to receive any dividend 
trout G/s estare, till the' bill holders 
were fully satisfied. Ex parte Mar* 
shall, M. 1752.. 1-Atk, 1&. 

454. A creditor who.hqd obtained 
goods of hkdcbto^ on the evo of his 
bankruptcy, shall, not prove .for the 
residue oflris deb#witbwrfaccount-, 
ing for the goods* tiflil -liii.§ihare of. 
the dividend, shall 
ho. gives bp' the . 

I780v 4 Srt».VCh.‘C£ 

Jfi. * . . . 

. 435. lAmgnw* m*le no divulfrM 
. for 13 years, b utaccumnlstcd c&ougn 


to pay: 15s. io the pound. A distri¬ 
bution was. ordered, On the petition 
‘>i one creator. [ Fa parte Goring, 
f. 1790; l\cis. jrni.- I6d. / 

. 456. ‘It tarii^-Abeeo; fW that 
large sums of mOjbey remained in' the 
hands of assignees, t6 the delay of 
drvuleodi ana die prejudice of credit 
tors. lMashborough, Co made an 
order, dated March 8, 1794, to. pre¬ 
vent die like abuses in future:' which 
‘see abstracted, ante, see. vi. pi. 305, 


be fot^oed uptil 



and at large, iti 4 Bro. Oh. (5a.' 546.- 
*457^ After judgment by default, 
in an action fur a aivideud, the assig¬ 
nees tiled a bill for u discovery, and 
to have die debt expunged. Dis¬ 
missed, the course being by petition. 
The summary proceedings uuder 
commissions must not be defeated. 
Clarkes . C[apron, T. 1795. 2.Vm. 
jun. 666. . 

458. Accommodation bills on the 
bankruptcy of the drawer, were paid 
bjrthe acceptor to the holder; wbp, 
having a further demand on the bank- 
root, proved the whole, including the 
bins. He may take qqt of the divi¬ 
dend, hia proportion of the. debt, be¬ 
yond the bills, as if the bills had been 
expunged, and the rest belongs to the 
acceptor. Ex parte Turner, T. 

. 17lKi. .1-Vcs. jun. 243. 

459- A creditor' coming in to 
prove his debt after * dividend made 
(provided his delay .was not fraudu¬ 
lent, but owing to accident, or un¬ 
avoidable circumstances) shall be put 
on a footing with die other creditors 
before any fqrther dividend is made. .• 
Ih re Wheeler, M.- 1803. 1 Scb. 
tf, Lef« £42. tide Ex parte Peachy, 

1 Atlrc 111. Ex parte . Styles, l 
Atk. 208 .N Ex parte Lon& 2 Bro.; 
h. Ca. 50. .. . ^ 

460. Equity will hot, permit M* 
action to be brought; fat a dividend 



and subject, to coqtroul, . Amgnta 
qf Gardiner s. Shannon , M. 1804. 

\ 461. Surety in tjbond may 
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Note, the f practice now. is*; foe life 
creditors' fi«t tp'cen sen tj and'didB'for 
the conunisMoners to cefwy thefcankS 
rupt's toiifonpjtj. .. .*• ■"?. 

473. ’Where a bankrupt, after al¬ 

lowance' of hi.certiticatc, is sued for 
a debt, prior to hi* bartwuptcy, the 
court will relieve on circumstances, 
though not tin a matter purely of mis¬ 
pleading. Blackball*■ Combt, T. 
J723. 3 P. W. 70. - ;' . 

. • 473. A' bankrupt cannot plead bis‘ 
certificate to a bond) dated before the 
bankruptcy, and payable on a contin¬ 
gency which happened after the cer¬ 
tificate. Ex parte. Gasalet, Moa. 
2B. 79- Et ude Hi parte Caswell, 
2 P. W. 407, which is S. C. 

474. On a joint commission, the 

separate .ertditou may oppoae the 
bankrupt^ certificate, 'though they 
have taken out teparato commissions; 
for where tv?o partners are bankrupts, 
their certificate under tbe jtiint-conj- 
mis«on,>iU. bar thflifieparsie debts, 
as well as the joint, and so r ice tend. 
Money't pate, T..1723,8 P- W. 23, 
24.. 1'u*sib. zak.'-Tccm T. Ma&y, 
E 1737. i parte 

Turner, TV 1 743. .1: ^. 97.. In 
re SimptoHi M’ 175ft' 1 Aik: ISS. 

475TTWeV haW' paid the 
money for;which few* battpfrtfter 
the conupSasion agitilut hiy principal, 

V> uot ttuTpdby.tfcbanjuii^a#erfr 

ficate, but 


hewmtet 


i2&F** 


join in \ht peufioi}, to bppoflfe.tM i 
certificate/ the court wdgld not deUrf * 
the allowtiuto of Uj; |Al£tasH. die lirtt 
petitioner to hk repiedy hr biH. 
parte FydelgH. 174L v r/teftfl. • 

• .477. A certificate in' the Ut-iinie • 
of tjic bankrupt, though not confintH" 1 
ed by Lord Chancellor iH\ after bar/ 
death, is good, tot its operation s rises ' 
from the consent of the creditor^: 
Bromley *::Goodtre, M- 17431'' I' 
Atfcl77.79. ... >, . / • ‘ 

-. 478. A certificate discharges the 
bankrupt'sperson, and his estate, mb- : 
frequently accrued, but not that in the ! 
hands ot the assignees. S. C. 

• 479. Where four-fifths, in number ' 
andtahie, of a bankrupt’*.creditor^,, 
bare signed his certificate^ the court. 
will not stay it, on the petition of a 
creditor, whose debt is a matter of 
account,. and who docs not swear to 

a balance due. Ex potto Johnson , 
H. 1745. 1 Atk..8t/> 

'• 480; A bankrupt’s certificate will 
not discharge hint frpm i commit* 
merit under an extent of the crown. 
Axon. M. 1743. 1 Atk. StiS.;* 

^ 481. If ahum ffi&hafgvd by the 
msofrent |act, afanfards becomes 
bankrupt, Lis certificate roust be spe^ 
cial,.aud it will not discharge bis 
future effects, but Ini person only. 
Ex port*' 6Vwr, T. 1746. i Atk. 

'•* m 'y. *“* 

— 482: Certificate, are matters of 
judgtnept, and discreticmaty, first) m. 
the commissioners, Add then in thb * 
Uragtjwl; mid> rnanHam* 

M compel 1“ aUp^aoc.. ' 25 » c 
parti' mtHMuui . B- 175tXi I-AMK 
■82. 84. Ex parti King, iff 188(1. 
IS Vaa. 181. 7 SiliW\5,^ t . 

* 483. BarikWbr ate’.V trader in 
Into* Si^^lur'cmtificMe in 
thrt«’ihdotb^fttiitt : thBconunwiofl, 
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is premature, and the' C&anpfflox 
stayed it do that account. Ex forte 
IVi/fiamxm, iup. v- , .'"t. > 

484.Unless a mao tt^ a debt, 
or shews a rewnab^groubd for a 
data, life tattoot aa«$tJt to, V ^t 
from, ibe bankrupfSWtificate/S.C. 
2V«.**9v ‘ -. v -* 

. * 4W. /fte allowance of, a bank¬ 
rupt s 'certificate, will * flat discharge 
his sutetfcs. .. S’. -Cl• * v •' ^ * 

• 466. JLoitl .Chancellor in Aia case 
allowed .the// bankrupt’* certificate, 
no twitl islanding bn suspicion, of die 
view- lu tallng out the commission. 

4-8j£ A 0 CQmmiiaion issued on the 
.'lOto of September, and the certifi¬ 
cate . was' signed on November 50. 
This was considered per Lord Chan¬ 
cellor as premature, and die certifi¬ 
cate was stayed. Anon. M. 1753. 
lAtk.84. . 

488. A man who has a debt in his 
own right, and another ns executor, 
cannot sigto a bbnknmt a certificate in 
both capacities. V*‘ Ex parte Sau- 
ntartz, 1 Atk. 85. 87- Kr vnrit 
Straefy,K J811. 1 Row’s Bank. 
Rep. do. ' T# tide Powel r. Evans, 


Rep. 66. Tj ride Powel r. Evans, 
3 Vca. 839, a* tbtoceculotoiu tmrt. 

489- This claofe in 5 Geo. 11. by 
which a bqnknii* shall be excepted 
from its benefits, if he has given in 
marriage to liny of his children, more 
than, jfr 100, unless he has sufficient to 
satisfy/ail; fata creditors, um*t, as a 
penal. s$UtbL ; construed strictly, 
ami shfll ^ndt /eitend beyond the 

4!)& Wbcr^i^anhnipt’s certifi¬ 
cate w attorned, on the day of his Inst 
exsmtoari^and two-ljnitb df. hU 
creditors*livtd mEamiflJf, thcnllow- 
aiKeofhWal 9 td.;S.C. -> - ' 

491- FonnerhtSe judges bad cog- 
of a batftriipt’iy certificate, 
r rests ‘wholly to the grwiit 

** # • •• * . , . ( . » 

*eutK»nby a'tofedkor to. Way 
te, that he nitbt prove a 


baring omitted to 'wore, discussed. 
‘Hit parte Adamson. 1786. 2 Bro. 
Ch.Ca.48/;**’ /• % **i # 

^.493- Tlfc assignees signing this 
certificate Of a bankrupt, and getting 
Hto relcaseiri order to qualify him si 
a witness; to prove a debt duo ter hia 
estate, to’sr tarbaujawdon./*- Selby 
V. Crew, H. !794. JAnstr. 504. 

494. Where A., i pfairt owiterofa 
ship, had paid the whole of his liqui¬ 
dated aharo of the debts,- to- another 
owner, as agent for settling (liem, and 
the agent became bankrupt,*>hd ob- 
tsiued his certificate, without paying 
die debts of die ship, so dial A. was 
obliged to pay the residue.* The 
bankrupt's certificate will bar A /a 
claim on him, but in rebpect of an¬ 
other payment also, after the bank¬ 
ruptcy, on which a right of contri¬ 
bution arose, the whole was recover¬ 
ed against die certificated bankrupt, 
he uot pleading in abatement. Wright 

t. Jlwler, H. 1801. 5 Vcs. 79C. . 

495. A bankrupt’s certificate dull 
not be srayed, in order to give a per¬ 
son insisting on a right to stop goods 
in Itannht, an opportunity of prov¬ 
ing, to tasc be should fail in his ac¬ 
tion. • Kx parte Heath, H. 1809. 0 

Ves. 613 . • ;\.* 

*41)6. A general inspection of a 
bankrupt's books, in onler to get rid 
of his certificate, by proving gambling 
tmnsaclions, was Vetosed. ./Sr parte 
Maxrxm, H. 1802. fi Ves. 614. 

•197; Joint* traders became bank¬ 
rupts, and cbtained uieir certificates, 
but one of them died before be had 
mode-the affidavit of conformity, this 
joint certificate was allowed/ as the 
fcparate certificate of die idnhror 
siuJ ordered to be inserted hi the 
Gazette aatoriflnriy. • • • Tar parte 
Currie, *?.- l&k??:0 Yei, 31. 
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signees for an account of tbe pro¬ 
perty used or acquired by him in such 
partnership, so as to apply it to the 
of their own debts. Eve- 
T. 1804. 10 Ves. 



h 


rett t. 

04. 

409;. A bankrupt’s.certificate 
void if obtained I yj money, though 
officiously paid by a third person to 
a creditor without his privity. Vat 
whether affidavits to stay a baukrapt’s 
certificate filed after the petition was 
presented roost be confined to new 
matter introduced by the bankrupt in 
reply. Lord Chancellor did not de¬ 
termine. Ex parte. Butt , H. 1803. 
10 Ves. 359- 

500. By statute 46 Geo. III. e. 
135. s. 4' a it is enacted that all bank¬ 
rupts having obtained their certifi¬ 
cate sball.be discharged from all 
debts proveable under their commit 
sions, even though a secret act of 
bankruptcy may have been commit¬ 
ted prior to tbe contraction of their 
debts. 

50 J. In this case the bankrupt’s 
certificate was signed by a sufficient 
number of creditors (as required by 
the statute); but tbe commissioners 
refused to certify, whereupon he pe¬ 
titioned the great seal, alledging his 
conformity, and praying that they 
might be directed to certify. This 
petition brought before tbe court two 
important questions, neither of which 
the Lord Chancellor would resolve: 
1 . Whether, the signature of a bank¬ 
rupt’s certificate,, by his creditor*, 
previous to his.lost examination, was 
valid? and 8. Whether a manddmiu 
w ill lie to the commissioners to sign 
the bankrupt’s certificate ? His lord- 
ship said tha» weqe muuy acts of the 
commissioners .that ...the peat ..seal 
could not coutroui,; the, authority of 
the commissioner* to -do being 

given by the lcgialslur^;. If ,tl% a>m- 
roissiqperi commit the bankrupt fpr 
not answering to tltfir sat^fpetiun, 
his lordship ..said .lie could not di^ 


though he might review their opinion 
wheuier Ihc bankrupt's, answers were 
satisfactory^The mode is by. suing 
out . an habtui egrptu, and a return 
to that, and theo the Lord Chancel¬ 
lor, not under bioknipt statutes, 
but as a law ofrc$j£ having a right to 
issue that writ by tlie general law, 
has the return brought to him .and 
determines as any other judge, and 
the "review of the conduct* tif. the 
commissioners in that case ul oot 
sluit out. Petition dismissed. Ex 
parte King , T. 1805. 11 Ves. 417. 
485. 13 ves. 182. 15 Ves. 126. 

502. Ordered , that the affidavits 
to be read on the hearing of any pe¬ 
tition to stay a bankrupts certificate, 
shall be brought into the office, to¬ 
gether with the petition, except 
such as are necessary in replying to 
affidavits in answer to it. Ordo gene¬ 
ra/**, 16th of Nov. 1805, made in 
consequeuce of die petition- Ex 
parte Bom, 11 Ves. 540. 

503. Cads incurred after bank¬ 
ruptcy ore discharged by tbe bank¬ 
rupt’s certificate, as liaving relation 
to the original debt, even tliough such 
costs may not be proveable under tho 
commission. Ex parte Hill, M. 

1806. 11 Ves. 64Q. 

504. A petition by a creditor hav¬ 
ing the bankrupt in execution to 
prove his debt for the mere purpose 
of preventing the certificate, then be¬ 
fore the Loid Chancellor for allow¬ 
ance, was dismissed with costs as to 
staying the certificate, with liberty to 
prove. Ex parte Warwick, T. 

1807. 14 Ves. 138. 

505- By the statute 49 Geo. III. 
c. 181. a. 18. the signature of three- 
fifths of a bankrupts creditors shall 
entitle him to the allowance of 1*U 
certificate. / * 

V 506. Bankrupts enticed to, leases 

or agreements f^letse^- ou,deliver¬ 
ing up tlie.i^me to their amianees 
shall not afterwards bo 
lent, or iu respect of ; ^ 

venanU.')Statute 4<J uco. IU. «. 


any uf ib6 co- 
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121, i 19 Undo the-lboso clause 
an cflilct no* uude in £1 paiti i*o- 
irumy, L 1811. 1 Ruse's Booi. 
llcp a? 

607. By » genet w/ ouhr, mstle 
8th ol Augu-t, 1609 , it 1 * duetted 
that the touumwmieif in all cons- 
mi Minis ol builni|>te suhtcb shad be 
l-wd flow and altct the 1st of Sep- 
fabihei, I^K), do irqune thwin all 
Bind 1 %exhibited to thi.ni, m oVdii 
to pi ot ht MgnanuQ to dir coastni 
of tin ueditois to the comuusuouti* 
signing aw! set! mg the bankrupts 
etrufccate, the day of the mouth and 
yegr m which |ht respective tiechtms 
signed uch consent Ik divtuic 1 j 
stated; mid that the mdiiurs at ur 
time the> ii«.piai\iU ugn swh ton 
sail shall miiti «p|«o Hi I’ltu mnns 
the day of tlu month ud yt 1 ou 
which djt\ so «i I tli.it i' 1 c\- 
ecufroti of d* u.rhtie i*i b> tU emu 
mi 9 >KHiti *, ho ah \ 11 9 the •» !ni- 
toi to the lomn.iNM * 11 , 01 Ij.j etiw, 
Oi by the uie^o i.^vi (o tht co nius 
sion, or by soMt ikt*» of tin 4 mu 
misMOoers, and Hat •!« ton.rob- 
Roous shall in Ac u d la t t 1 tel of 
til cnriitoi* | a ovuig debts tin sc 

and of |)m amount ot il 1 u « 
specure debts, which list dinll Irv^i 
tune to time be signed bv iluee ol 
the comiuiitt04ici» 10 \es *18, 
819. 

608. One pxiUKt r 4 n v tlumjji the 
fttitnershjp be dissolved, sifu 
bankiupt’s o»U 0 eate Ini a |Oint debt 
nosed undei the lomiwssiou by 
liunseh, and Us then co-iarUuu. In 
patt* Hull, B. idia 1 Row'iJbiik. 
Rep. 9. 

609. J( is no elfletUon to the Loid 


dunedloi's allottsnec of a bank* 
tupi’s culdieate that the assignees 
han pr nuiUed the bankrupt to cairy 
on bunocn on the same pianists, 
a 1J m the who hrm, and to conubuo 
ui their houses; nor that the bank¬ 
rupts base retained iu thitr hands 
wonts, as assignee s undei otUr com¬ 
mission*, lor the statute 19 Geo. 1IL 
i 1-1 s i ot (), provides remedies 
lor that csil III jk»l* Jurletwu, 
ll Ibl l. 1 Uoh s Bank Rep. 9J. 

(d) ///r*!L4ii't of pet Ventage, 
j 10 A bank upt is not entitled to 
htsalhuaixf, Quid a final dindtod 
is made u«i iv**u then, if he has uot 
hid Iris tuUuate. hi pant (jner 9 
'1 17 U 1 Aik k07 Us put* 
N'i/- II .;co l Atk 908, S ft 
i 1 * hi* kiupt's allow anrt undei 
tli w 1 , is 1 sesud llcrurt, lud it ha 
id XIII %%» to his lepeMUtntise 
Ir/itn Itefp, M 1717 1 Atk. 
Ju » 1 /nvfi laUoif M. i?ol. 
4 k His, S V 

- U (uirupi p ulneis pas mg dif- 
f< n 1 • pm|M»Ki )iu iuwanU the debts, 
shdl his but one allowance, which 
sbaU 11 dmdi d between riittn, in the 

r V'l°i % rtrnr itspeetise <itaU.v 
is , ml Ex pcite tlaU % T, 178 i. 
I 1 is t h. Ca. 4o2 

I A bankrupt's estate shall 
|» s iitcic st) si hen sufficient without 
1 u'tsioc in upon Ins allowance. Lx 
mU Vo# 11s, ) Bra. Ch Co. 79* l 

% Cs JUI1 I jX 

'>14 Wliac a fiuikiupt’i estate 
rliHS uot pa> 15 s. w the pound, lie 
cun 1 avp no allosianre undei a se¬ 
cond bnnkiiipti). Lxparlt Gtegg # 
L 1801. G\es. 0J8. 
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015. Equity «31 not coopt] a min btfor? the moSl of th« cotBmiHioa, 
todjgwu ^WROotkbebcwghtofa il b.hid no notiwof |b»Kt. Abtry 
pi dhu hu bwknitrtij, ud ». Ifildem, U. 1601. 1 Vera. 87. 
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516. A voluntary payment to a ] ogpment for a valuable conaidera- 

ifSo,., and ah all prevail agniust the 
by law. Jib* { assignee* of A. Horn v. Damon, 

bituokj M;1683. 1 Vem;94*, ..;; v M,-. 174^.'-*^¥j*a, -JJJJh.. V. 

517* Bill for an ac©*n* ofraowiy ■ S&? CreditoA rpenivjtig money or 
*W*d for one wb 9 ->^abd» bank- bills,; after att^i^of baiUruptcy, is 


recptrbd for one wbb bcsaftrir bant; tuUs, .after «j*j%<tf ; A«o»ruptcy, is 
nipt. Plea, Out de^ant-Kaii hp a gbotf 

menial: Servaot,. and bad accounted, kin fc.- Ptkj(M, *1754./; iV es. 

o«er-ruled., : Wngitiffe ¥r Bedford, 550. r s.V‘*r • 

M. 1682. 1 Vaw.-95i.ft-Vent.350. 624. A-creditor obtaining goods 

51Q; If a i»an tirade, with'shank- frdbi his debtor, juK before'^S* bank¬ 
rupt betweea>dto act of bankruptcy, niptey, skull sot prove fbr the-resi- 
and the issuing of the . commission, doe, without accounting for the gbpda 
whether by dauwijf of goods, or pay- so obtained. Ex parte Smith, Mi 
■sent of money, without'-notice of 1789. 3 Bro. Cb. Ca 46. 
the act,'and tlm bankrupt keeping 525. A security wa* made by • 
open trade, such person iliall come debtor iiMolveat, torn.creditor iguo- 
in.ru a creditor. C/tWry’i aue, T. rant of bis-situation, though hiief- 
1716.. 7 Vin.69, pi. 6. • focts were under execution, and not 

two months before his bankruptcy, 
ad) aftaittshotting up bis shop, as- Lord Chancellor thought this valid, 
signed hie share in • wine trade, to but permitted tlm assignees to bring 
I. S., a creditor, bat without the an action. Ex parte Scudamore, E. 
knowledge of I.'ant then became 1796. 3 Vos. 85. 
bankrupt. Ibis is good: for there 526. ^Delivery of goods to a bona 
may ba p reason for s bankrupt, to fide creditor, in contemplation of 
prefer one creditor^ and-the time of bankruptcy, Is.bad, if;without pres- 
tbe assignment, is not material, if be- sure- S. C.' • ». 

fora the bankruptcy, and the debt be 527. A bond assigned as a secn- 
jnst, nor is, it an objection that 1. B. rity for money paid, to the use of a 
knew not of the sssignineut, fbr that man who had committed a. secret act 
shews it was without his importunity, .of bankruptcy, cannot be retained 
Small v.. Oudkf, M. 1727- ft P. against the assignee*. Hammerslcy 
W. 487 to431 a v ? •: . v. Parting, T. l798.° 3 v Vea. 757. 

520. vBut if. the assignment had 528. A mem gift of money by 

been of; the bankrupt* ntwte ■ stock the banknipt to bis son^ hilot within 
in trade, as *. .goldsmith,: it/would the. statute, 1 Jac. i. c. 15. Ex 
have been void. S. C. - ... • ■ parte Skorlandp 7 Ve«. 88. 

521, ‘L8.4iade a^psyment to a 529- -A payment in .thecourse of 

creditor, -after fie beammbsDkTtmt, trade if without notice of the act 
bnt without , itotws^of4he act. * lw« of bankruptcy tigood, even though 
anigueee Shall ,r«?B*fr tbk money iq under proccss or the man be in; gaol, 
trover, but ant m .MiiwMit. fr.- a. Exkparte I8M.'flivea 

515. . Vide Co»*V. Merg^‘2 Bo*. 
; & PalJ; 39ft<3->.;jfV-,r 
h '-bSty. The pejjapa to Whom cost* 
; were awarded jtt. the matter of a 
* bankrupt, brought an action at law 
■ to 


iup«e **UftO M 1UI Micio J U1 (JUWUB HI ■ wnu 

bd 9 reason for a banknipt, to fid* creditors m cdnteipplatioii of 
s' one creditor, and the time of bonkroptcyp u.bad, if; without pres- 
satfnment, iatiot material* if be- aure^ S. C.‘ • v». 
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Chancellor ordered him to acknow¬ 
ledge Hatitffuciioii on the judgment, 
refund the money, and pay the torts 


of the application. In re Dillon, 
T;i804. 12 SUi. & Let 110. 
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531. Where a coramisrion was 
superseded by the consent of the pe¬ 
titioning creditor^ the . coyrt would 
not revive it. ote the-application of 
other creditors, who had not come 
in. AldehM Jtekmffi erne, M. 
1683. ft 

539. A coimniasion issued, and 
was not sat . on tor. three months. 
This, was superseded for example 
sake. Combe cam, T. 1795. Sel. 
Ca. in Cb. 46. - 

533. So, where nothing was done 
for six months after the trader was 
found a bankrupt. fir parte Pale- 
ton , T. 179ft. 9 P. \V. 543, el 
tide ord . car, T. 1.7ft3, poi/. . 

534. A comroissina was super¬ 

seded, where the petitioning creditor 
bad the bankrupt in execution. 
Burnaby's cr i*e, M. 17CG. I Stra. 
653. So, where several of the debts 
of the petitiouhig creditors wera 
barred by the /tuoitc of limitation^ 
Anon. M/ 1798. Mos. 37. So, 
where obtained by the assignee gf a 
bond, who is only an equitable cre¬ 
ditor Medlkot't case, E.- 1731. 
9 Stra. 80ft. Ca. temp. King, ft. 
So, where issued against au infant. 
JEx parte Sydebothom, T. 1748. i 
Aik. 14&;* Sc*/'where against a 
feme covert, though* Upon acts of 
trading and bditkwptcy before^ mar¬ 
riage. Ear parte '3dcar, Mi v J787- 
9 Bro. Ch. C*T-Sfi& So/ where 
petitioning cretfitbr wasan infppt. 
Ex parte Borrow, T. 1797+ 3 Vet. 
554. /.•' V «’ 

• 5?5. Denial to a creditor whose 
detyis upon a bill payable.at a fulitm 
If bum ah act of bankruptcy, and 
imiMion grounded iifcon 


y 



an act, was superseded- fir jwrfe 
Levi, M.1733. 7 Vim 6i, pi 414. 

‘536. A commission issued -, upon 
a husband's oath, of w debt as due 
to himself, which was ip fact due to 
his wife as administratrix. Superse¬ 
deas awarded. Ex parte Scaplee, 
M. 1734. 7 Vm. 67, pi 10. 

547. Where a commission is su¬ 
perseded merely for a defect in form, 
and no doubt of the bankruptcy, 
petitioning creditor shall pay costs. 
Seem, if the act is not fully proved, 
fir parte Goodwin, E. 1740. 1 
Atk. 101. # . 

538. The court will not supersede 
a commission, or direct an issue upon 
the bankrupt's general affidavit, that 
lie is iiot one, but will leave him -to 
his hubeot corpM if committed for 
not answering particular facts, before 
the commissioners. . fix parte Lin• 
gW, 1 Atk. 041. 

53ft. Where there is a doubt of 
the hankrujitcy, and die bankrupt ij 
.'ibroud, the court will not supersede 
the commission, but send it to la u t 
but if the bankrupt be at home, the 
court'will refer it buck to the com- 
miasiooersto ro-couricfcr the evidence, 
fir parte Guidon, fix parte Dale $ 
T. >743. 1 Atk. 103. 

• 540. Where a bankrupt has sur¬ 
rendered and acquiesced a year and 
a half, the court wilk pot direct an 
issue to try ik^vbidituptcy, but 
lc*tp tiro &***&,!* trow, 

ezsrm&sss: 

.-will tbtf coart supcMiod. ■ coaunu- 

UW Kt Of 

Ex pvf 
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Desanthuns, T. 1753. 1 Aik. 14ft, 
So, tiftcr two dividends, and the 
creditors liave released the bankrupt 
the court permitted him to stand in 
the a*8gnec’s place, and. collect* the 
remainder of the debts, but would 
not supersede the commission^ lest it 
should defeat bis certificate. Mr part* 
Leave r/and, E. 1731. I’.Aik. 146. 

541. Though a majority of the 
creditors certify, that a commistiun 
ought to be superseded, yet if one 
says, M I shall be able to prove, 
in a fetf days, do not certify yet," 
tho court will afford him an oppor¬ 
tunity to prove hb debt. Er parte 
Crisp, T. 1744. ! Atk. 135. ; 

54 *2. Upon stqwraediiig a commit? 
sion, the coart may cither direct an 
enquiry into tlie bankrupt's damages, 
before a master, or direct an issue 
at law, and for better recovery, may 
assign the |ieliiioning creditor’s bona. 
Ex parte Carter, M. 1749. 1 Atk. 
144. 

543. Petition to supersede a com¬ 
mission, obtained by fraud. The 
petition was founded-on die affidsvit 
of tlircte persous, who * swore they 
bod perjured themselves in proviug 
their debts, for that they were not 
creditors. The commissioners were 
directed to enquire .into the reality 
of those debts, and such others as 
they should see cause..- ‘Ex' parte 
-Lord, M. 1750. 2 Vea. 2ft * 

544. A;', treated with ’petitioner 
to buy hb equity"of redemption, 
of a mortgage estate.* Articles 
were signed^md A. pud .£ft51 to 
clear off the mo r t g a g e , and was to 
pay «£I50 ifldrc; on executing the 
conveyances. H. refused tocorft- 



sonmeqt, made bun a 
petitioned to 
mission 

be founded bn a suA f a debt* 
Chancellor 



for performance of the contract, but 
said, if it bad rested on that, he 
would not supersede the commission, 
but leave'the bankrupt to try it at 
law. It appearing howevet/ that 
A., after the commission took an 
assignment of the mortgage, be was 
restrained from proceeding in the 
commission, for he could bold ..till 
redemption, and compel •* Mrforni- 
enA of the contract; and oblige H. 
to rcfiuid .the £25 1, for which he 
hod only given ao acknowledgment, 
as part of the purchase-money. As 
no actiou could be maintained, this 
commission was ill-founded, and as 
it did not appear that A. ever offered 
to pay thereat of the purchase-money, 
the commission was superseded at 
his ex pence. Ex parte Halliard, 
T. 1751. 1 Atk. 147. 2 Vet. 407. 

545. In several instances, to pre¬ 
vent prosecutions for felony, where 
the bankrupt did not surrender in 
due time. Lord Macclesfield has 
superseded the commission, if no 
intent to defraud appeared^ Diet. 
Ex parte Wood , T. 1751. 1 Atk. 
221 . 

546. A commission is ex debilo 
justifies , and no histancc of a super¬ 
sedeas, without directing an issue, 
unless fraud or malice sppenrs. Ex 
parte Wilson , H. 175^. 2 Aik. 218*. 

547- Upon on issue, petitioner was 
found no bankrupt. On hb petition, 
the commission was superseded, and 
he bad all hb costs at law and in 
equity. Ex parte Guidon, H. 1753. 
1 Atk. VJ9. 

548. Bankrupt petitioned for a 
supersedeas, ’op payment of what 
the i&aster should report due to the 
creditors. He wai ordered to pay. 
also, from the liquidation of 


the debts, by the master. . Ex parte 
Hooke, M. 1753;. 1 Atk. £44. 
549-- Payment of a bill of ex- 

holder had issued 
p* ct bf bnpk- 

i ttoilioVder waa ordered to 




i> *» 
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p« reeded. Ex parte Hampton, T. 
1790. 1 Ves. jun. 157. 

550. A commission was'/siipe-r- 
icdcd where all the creditor*, 
paid, and contented, * except two, 
who could n6t he .ftnmd, but thejr 
receipts vtett produced aod proved; 
Ex parte King, M. I792;j .8 

iuu. 40. - ' - v i‘‘ 

551. Two eominmiOBl for the 
game purpose, cannot subsist twge- 
tlier; m general, die second willhe 
superseded, but fraud.or • laches in 
Ibc creditors unde? &e first, will 
support' the second, end supersede 
the fi*f t $ and' .though it is wrong to 
encourage s bankrupt to trade, pend- 
ing a commission, ‘Ji-t if it dot* 
happen, and the assignees will, pay 
die Creditors under the fint, QQs. in. 
the pound, and all costs - , tb* first 
will be superseded. Export* Broca* K 

Vcg. jun. 07. 4 Bro. Cb.. Ca. 
210 .. 

552. Ordered, per Loughborough, 
Chancellor, 26tb June, - 1793, that 
commnsjons of bankrupt to be e**-. 


. • ■ iIFi.i Ti <^*4 I ■ 


able, for' want of prosecution!, in 
fourteen days* aqd those in th< 
country at ue cia of twenty-eight 
days, from the date, and that* 6ne 
day mote ■UR elapse befos^ tfac 
order for die supersedeas, sod the 
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the petitioning 
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the commission. Er parlt Boxes, 
M. 1709. 4 Vci. 168. 

• 55$*. A commission saperscdeable 

frJt safWftas 

the appfipatkp binrlqg been wept to 
the solicitor! according to the piac- 
** ■ ft? ; ^ commission 

TSB&K&ftT? 

. 558. Whether the o«derof Lord 

4P*»> « * 

docket - struck, aod Bo commission 
Issued thereon, $all in no ease pre¬ 
vent a commission frj. another crix 
ditor, upon an application not made 
in leas than four days, can be strictly 
acted upon. Qwtrejvtbe practice 
m the office being, at. variance with 
i^, and there being danger of fraud. 
Lord Chancellor declined to give a 
decided opinion. S. C... ■. 

.557. Au order for * supersedeas 
has no effect till the writ issues. 

— 9 — • * • t tern a 


rm 


• 558. A joint commission against 
two partem m England, and ano¬ 
ther residing abroad, was superseded. 

•• t 

:• 559- : Wbm two commissions are 


|die court vrillexercise a discretion, 
controlling the strict right, and sup¬ 
port that which is xno^ convenient, 
if ^objections to it can beTenjoved 
bj riipenidjng the other*. S. C. 

/ S60. it k au abuse to delay the 


M hi f • 
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atiti 


m:, 


w. V treat tx:: parte Uuceimi a 
Vet.. 429 -parte LAyGrit, Ex 


xm if 


'683. , £bnI^b«nceUor refilled to 
tupemde a commuaiou of bap Irrup t’, 
before any meeting, upon petition 
• ^• I afath| tfc >I*w-r of 


the. i&nmurioo-Si-i 
nrf>bch petitioner 


before any dM£tmg, upon ‘petition 
and affidivkaatatinf the rolvcocy, of 
die bankrupt, that he never cgmUtttted 
■n act. of birtkniptcr, iiQ "did dot 
owe the ’pediiohnur creditor if 10&, 


parte Stoke*, T. 1802, 7Ve*. 403. 

_ 5G4- A communon of bankrupt 
ja an executioa fbr all craUtora. 'Ido 
petitioning creditor, tbereforecau- 
uot receive hia debt, and the com- 
miaiion be .auperaeded/ while' the 
other* are uiuatufied. . Si C. 406/ ' 
363. A bankrupt who haa neg¬ 
lected to twrewler cannotsupercede 
hu commission though all hit credi¬ 
tors should consent/ without • first 
obtaining leave * to'* surrender. i jEs 
rte Jontt, E. 180& Ve*. 328, 


tfSr" 
mifli 

• • 

id in 
part- 
i be 

► but 

rfcould mi: 'mi&r- 
tede the commission oq t) i a* accooot, 
'or allow tli e description to.be altered. 
'Exparte Thcnaton, M. 1,803. 9 Ves. 

' 7'56ft. The court Will toMupersede 



fraud, where purchases havfc'bcca 
mhde under it* lExparie Edttnrds, 
T. 10Q4.. iqV*/I04. • > v ' 

570. A. comwtisrion of benkrtmtey 
was superseded with costs for fraud 
and misconduct, it beih& contrary to 




the bankrupt', name the .dame.’ Xu 
both caseafte' bankrupt the 
petitioner, but' iri the lattef dtsehit 

•*»«*\•'> -1 , 1 


09 wherd.it ttfrnudu- 


of ban km 




*$, 4ri4 wirfbund- 
f to the tradjug and 





Li 


367. 
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oilier creditor. Ex parte Kirk, II. 
1809. 15 Vo. 464. 

574. Though a Kcood comminion 
■gmii ct a bankrupt uncertilicatcd un¬ 
der a former carami&sion i* bad at 
law, yet it it doubtful whether the 
lord Chancellor will, at the iuatance 
of this bankrupt, supersede the latter, 
if the assigned under the former will 
not interfere with the property. Ex 
parte Rhodes, H. 1809. 15 V**. 5«9. 
■Ex parte Lett, Er parti Paid den, 
H. 1810. 16 Ve*. 47*. '• Ex parte 
Martin, E. 1806. 13 Ve«. 114. 

575. A bankrupt praying to super¬ 
sede his commission on tat ground 
of infancy was left to his action; hav¬ 
ing traded two years as an adult; and 

• the creditors resisting. Ex parte Wut- 
ton, T. 1809. 16 Ves 265. 

576- A commission of bankruptcy 
may be supeneded at any time after 
the first meeting npon consent of all 
the creditors, who had proved. Ex 
parte Duckworth, H. 1810. 16 Vet. 
418. 

• • 

577. There not bang a sufficient 
act of banknibtey apparent on the 
proceedings the Lord Chancellor 
ordered a farther affidavit to be laid 
before him/ and that not being satis¬ 
factory, he superseded the eoihmis- 
aion with coats against the petition¬ 
ing creditor, having previously, sus¬ 
pended the insertion of the advertise¬ 
ment in the Gasstfe. Ur putt‘Fa - 
ter, ft lflli. r Rose’s Bank. 
Rep.4g. ' 

578. Where a bankrupt has by a 
verdict lb an action pf .troyer against 


as 


his assignees established that there 
was no act of bankruptcy, the court 
will uot, unless under very special 
circumstances, delay superseding the 
commission, till after another trial; 
t sufficient ground dither to 
tlic Commission, or get a new 
I, that the assignees have evidence 
“ which bympriaethey were 

prevented from producing, for they 
shill be presumed to know that by 
the action the bankruptcy is disputed, 
and therefore ought to be prepared 
with evidence to support it. Kr 
parte Dick, II. 1811. 1 Rose's Bonk. 
Rep. 51. 

579. The Lon! Chancellor will 
supersede a commission, to which 
the bankrtipt has been prevented from 
surrendering cither through igno¬ 
rance or mistake. Er purle Laun¬ 
der, H. 1811. 1 Roses Bank. 
Rep. 55. kide Er parte Wood, l 
Atk. cee. . 

580. A. and B. were partners; 
separate commissions issued i 0 ain»t 
them; A. obtained l&ii certificate, but 
before it was confirmed by the Lord 
Chancellor, a joint comniinion issued 
against A. and B. Upon a petition 
dial A/s separate commission 
might be superseded, tlid Lord Chan¬ 
cellor refused it; but directed A/a 
certificate to bo allowed, and tbe joint 
commission to be superseded on the 
grouhd of length of time; A/s hav¬ 
ing obtained his certificate, and a doubt 
whether there were any joint assets. 
Er parte Rowlandx>\ fi. 1811. 1 
Rose's Bask. Rep. 8{F\ 
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i, 581.-If aw " 
Ifailion, and 
turn of amveniatu, tkett . 
m* should ororkimbSi 
h and Joint 
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9 mil: 


debit, and the separate effects first to 

. rewon, ana then to the 

tHdllOn: Vide Exparte 
,'M. 1715. a Vcm. 706. 
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Stevens e. Brown, H. 1798. Fit?. 
283. Ex parte Cooke, M. 1728. 2 
f. W. 500. Honey’s ca. H. 1729. 
S;P. W.. 23. Twin c. Massey, E. 
1737. 1 Atk, 67. Ex parte Tomer, 
T. J742.1 Atk.97. Eiparte Baudier, 
M. 1742.1A tic. 08. Experte Vogtiel, 
E. 1743.1 Atk. 132. Expert* Powd, 
M. 1743. 2% Afa. Ill, pi-7. 

582. But the commissioners hadn't 
power to admit tuck proof* without 
the unction of the court. Vide Ex 
parte Stodon, ,E. 1743. 1 Atk. 68. 

583. Even no late crl784, Lord 

Thurlow teemed to have a doubt, whe¬ 
ther joint creditor 1 could prove under 
separate cuminissiovs; for in a peti¬ 
tion, Ec parte Cobhain, 1 Bro. Ch. 
Ca. 576, that joint creditors might 
be let in to prove against a separate 
estate, he made an ortfer because the 
petition teat consented to, but left the 
question, to be discussed on jnfwrt 
consideration. Tfte question being 
thusleft open, thepetiUon, (Exparte 
ILiydon, T. 1785. J Bro. £h. Ch. 
454.. Ex pa?{e, Hodgson, M. 1785. 
2 Bro. Ch, Ca. 5.' Ex parte Page, 
T. 1786. 2 Bro. Ch. Ca. 119, and 
Ex parte FUntum, T. 1786. 9 Bro. 
Ch. Ca. 120) were speedily presented r 
in all which joint creditors were ad-_ 
lowed to prove dgainslyepgmteestatu, 
and on hemring the latter, petition, 
his Lonhhiptaid, bethought that 
point had bee* settled, especially since 
the case, Ex parte,Crisp, T. 1744. 
1 Atk. l33,«W»f wiitmiW, 
that a crmmhmoxmau mkfkgdinst 
one party fir a joint debt, though a*; 
action cannot be mai nt a in e d 'against 
him without joining : the offer, ft m». 
apd this Wfuconjirmed by the camion 
of the Judges on Sri &£e- d£r*c*d 
and the mdtten ntftvid - 

584. T4notwdUandi*gfke^ 


well at a joint commimon'/j 
M Ufltec&ary e^ndtiwti- 



§ y a m ^ t ^ 

bankrupts estates; and besides it mu 
held by Lord King that the assign- 
mad under a joint commission having 
conveyed aR the bankrupts estates, 
both joint arid several, the assign¬ 
ments under sejfprVte commissions, 
which issued afterwards, must conse¬ 
quently be votd. Hr parte Cooke, 2 
r. W. 500, and Lord Hirdwiche 
held the same. Ex parte Baudier, 1 
Atk. 98, which gave rise to smother 
difficulty 'between the two estates. 
Lord H*nlwkke, however, checked 
thispra dice,in roSjmptona, M. 1752. 
by Keeping only one commission on 
Joat, and ordering distinct accounts 
to be kept of the several estates. Lord 
Tliurlow did the same. Hr parte 
Marlin, M. 1784,9 Bro. Ch. Ce. 15. 
Lord Loughborough greatly con¬ 
demned k us ex parte Brown, H. 
1798. 2 Ves. jun. 69, and he wholly 

put mu aid to this extravagance by a 
very salutary order, made 8th 
March, 1794, whereby it war', 

.585. Ordered, that the. commis¬ 
sioners in a joint commission, mny 
admit the proof' of separate debts, 
and that (he separate creditor) may 
assent or dissent to the bankrupt’s cer¬ 
tificate,’ and thpt they dq cauae^htiBCt 
accouuts to be kept of die joint and 
separator estates, r and d»t yraidi be¬ 
longs. to the sepitrate estate dial 1 be 
applied to satisfy the separate credi¬ 
tors, end if tbete be any ampins of 
the joint estate, aftei 1 satisfying tho 
joint creditors, it dull be applied in 
SarisfocBop of tho separate creditors 
owwd'lhe bsnkrnpt» Share, - and so 
if'there be an drerpJus of the sepa¬ 
rate estate of'day'such bankrupt, . .it 
shall be applied td satisfy the joint 
debts. The coma of taking the so¬ 
prani to be settled by the oOmmis- 
aionera and paid out pf ihq separata 

i. g. 

A*,? .lWfv?. 238. 
841, topon the petmdo: iff joint cre- 
ditorsr fo be admitted under a'seps- 
rgte cqnunisiion, h.’Was dctrrmku.4 


< 
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that they should be admitted, but not 
ivceitc a dititlcnd, until an a.ccorint 
taken of what they might ha re received 
from the partnership effects; neither 
can separate creditor* take a dividend _ 
upon the joint t*uoe-’ratcdMy with- 
tlic. joint creditor*; forcacVejtyre 
Lf applicable to its oWn debta,*:' In' 
bankruptcy the usual directions arc, 
to apply the funds respectively, Ibu 
joint to the joint debt*, anc^the sepa¬ 
rate to the setwrute debts, and the 
surplus of. each, to the creditors re¬ 
maining oa the other; et vide Ex 
•parte thy, E, l£62. 6 Ves. .813, 8. 
1\ detefrmihed by L*>rd Eldon . 

587. A joint creditor being the 
petitioning creditor under a separate 
- cotpmuaion, wsa entitled to prove and 
vole in the choice of assignees, See. 
with the separate creditors, hot be¬ 
ing within the raid, excluding the 
other joint creditor*. Ex parte Hfift, 
E. I804-, 9 Ves! 349. Vide Ex parte 
EltOn, 3 Ves. ilSth J£r parte Clay, 
fiVcs. 813, and references. Ex parti 
Clkancflcr, 9 Ves. 35. 

533. Joint creditors cannot vote! 
or interfere in the choice of assignees 
under a separate communion. \ Ex 
parte Alcock, M. 1805. \ 1 Ves. fiQ3. 
.Ex parte Kensington, H. 1808. 14 
Ves. 447. 

589- But a proof by joint creditors 
under a separate coipniiisiou.watad¬ 
mitted, there being .no jointestate or 
•Solvent partner. * Ei parte Sadler, 
and Jachoit r & 1&8. 15 Ves. 6S. % 

590. hi# andMfpprutt at^iton^ 
also hav+each, bee* alfaped to prove 
provutomUg utifyjtyt. tommifuoh 
on foot, whetherjfdfftOr separate, ftt 
aider tint 
oppose, or'4b 

tfrale; fur wider mM^rnmfttiofl 
totter the t triifieate be obtained, A 
disr.kar^et lhclxv<ktiu*froi%'aU. bit 
■ debit, veil joint at tfparalt. Fide 
Horae/, cue. 3 P, W. <4. Twk» 
',1 Aik. 67. Ex part* Tur- 


K*. 





n timptoni, i 'Alk. 

■ 'i* 




591. Where a creditor has lent 
money lo q co-partnership, and hat 
the. joint and several security of the 
co-partners, he may prove hit debt 
.either against ike joint or separate 
fundi tut woken a dividend is made § 
he mutt e/det out of which’fund he 
trill lake his dividend. As where A. 
and B. joint traders, bad become 
jointly and severally'bound to ]. S. 
and joint and separate commission* 
wero taken out against them, I. S. 
may elect, and he >hall have a month 
to elect under which commission he 
will come, but if turn joint traders 1 
owe a partnership debt, and one gives 
a separate bond, as a collateral secu¬ 
rity, the joint debt may be sued by 
the creditor of the partnership, who 
may likewise avail himself of the se¬ 
parate bond. Ex varte Rotdandsov % 
'HLJ735. 3 P.\V.403. . * 

398. So a bond creditor,, to whom 
die partners were jomtly’and sc\e rally 
bound may muke iya election, toe une 
against the jwrt Or separate estate 
but not agariitboth,, except for the 
<ktkte\\q/r*nd after the other credi- 
tora are paid,. Ex parte Banks , T. 
174D. I Atk. KW. eVcs/550. • 

593. So wbere a joint com mission 
was taken. out against two persons, 
and a separate commission against 
one, a creditor upon tbeir joint and 
several bond, must make his election, 
upon which estate be will claim, but 
be dull hive time to look into the 
joint .io&senaRiie acccunts, that he 
may feeeunder which f^aro claim 
;to the .best advantage. Ex pdrte 
> Bond,] H: 1745. 1 Atk. 98.' 

• • 5j)4. So a creditor of ooe partner, 
on bond for money, which dune to 
1the’useof^ tte/^povtimArp,' may 
e against the -joint bt* separate 
,*• but be jrnnt elect upon which 
fund be will-take bis dividend. Ex 

*ftet VIM K tfW* f Br«. Cb. 

tv* 596« ty *eufi*'tem*Hnte a matter 
\iofdoufZ wM&m than of one 
»=#*#& **fc> M* embezzled thetftdi 
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of the co-partutnlnp (and mho, 
trading private debts, has become 
bankrupt in hit separate capacity),, 
shall be applicable to make g 
cnibeztlemcjit 16 the -co-part* 
before hit private creditorgedn come 
in. In tUrhardscn;y. Goq<hcik', T. 
lC03. 2 VernT-293, tbii'.qutttion 
came before the court, end the master 
was directed to take an account^ a>id 
slate a cue; btit afterwards, in Gross 
v. Dufresinty, 1734. 2 Eq- Ab. i 11, 
pi. 5, where a partner in ■ mercantile 
Idwecmberiled the partnership pro¬ 
perty, and contracting separate debts, 
became bankrupt, and the a 
seized the partnership effects, 
ceived Lite partnership debts. On a 
bill filed, they submitted to do as the 
court should direct; and it was do- 
creed, that an eitquiry be nude into 
tho bankrupt’s share and interest hi the 
co-partnership concern, which shall 
be subject, first) , to make good what 
he embezzled, sod the residue shall be 
applied to pay his separate debts. 

396. The quesliou, how for part- 
ncraliip stock ts liable to the debts of 
co-partners in the first place,? was 
again agitated in Ryal v.-liolle, 1 
Atk., 183., 1 Yes. 348. 375, wlicn 
Lord Hardvicke said, it alas never 
carried further than to debts con¬ 
tracted relative to the psctprnhip, 
cither after , the .batfcmptejr oe *« 
dcatli of one. of. the parties. 'Bat in 
Ilankey v. Garrett, M. 1790- 1 Ye*, 
jun. 236, one nartHer «l)Kont*fl and 
died abroad.^ut .never ynf a'bank- 
rupt; a separate eommtsaiwwued 
against the othfety,-under which the 
assignees spaed/the . WBt l tfeda. 

tween the 
representatives oi the dectatt^ 
ner^ for w>m lhp>nkropt, #s «V- 

**« ««■•■**..* 

trustee. ft> tn a qaae of fte.same 

name, CMj£» 

it wts held, that tAtrtjftcre is 

cpttmkpoa fpimi& 


• r-». 


separate commit ion against one, and 
the a&igbcts take possession of die 
whot* fund .ibey most dfcide it among 

bond creditors'.'.of tty .olher part¬ 
ners cannot clann^.agaio^t them*— 
Note. An.oitter for. toedpuig disibet 
accounts under a separate commia- 
sion against a cp-partner 'cmimpt be 
mate upon petition, without consent; 
for tlie solvent partner Jjas an iutereift 
in the joint propoty, and in the debts 
ou the joint estate; that relief, there¬ 
fore, must be sought bj bill. .So in 
another case, the creditors of a co¬ 
partnership which foiled, in two ycara 
wore allowed to come upon tho se- 
parato estate of cue partner, m respect 
of effects taken out of the partnership 
by him, without the privity of the 
other; and ass^neea.undcr a separate 
commission cannot come in Upon a 
joint estate, for a sum brought into 
partnership beyctttf the bankrupt’s 
share, for creditors rely on the osten¬ 
sible state of'the fond. Lodges’ as¬ 
signees v. Dr. Feniall, T. 1790- 1 
Yes. jun. 166 ..'''. 

597. Petitioner, upon retiring from 
business, took a Ijond from bis part¬ 
ners for the balance then one to him, 
together with their covenant of in¬ 
demnity, in which a surety, joined 
them. Upon, the bankniptejr of tho 
remaining partners, petitioner was 
attested, by the joint creditors, where¬ 
upon he petitioned that tho specific 
stock and debts-of the bid partner¬ 
ship might be ’applied to pay the 
. debts of that partnership «» prefer¬ 
ence; but lus petition was dismissed, 
with liberty to file a bill. - And I*rd 
-%ns&, U Woul^hsve bereUycry 

_V tp h^e avoided this* if upon 

the retirement of oiuj partner all the 
effect* bad beep Msigried.m trust to 
•pey the dtdilf. . ^r patteFfll, H. 

. • /«»• • T ^ 

. JW cafes of ttt-off,n^tr the daunt 
tf$Ge6. TI. c, JO. r.^B, relating to 


•4 • 
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508- If there i*a juinl commission 
against two paruicn, each must be 
friimd a b.ir.Lmpt, nml though one 
die, (lie co:nuih*u>u uuiy go on; but 
if ouc bo dead at ihe time of the Lin¬ 
ing. of the commission, it abates and 
i* nb>ohitelv \uid. Beasley v. Bca*- 

ly, Ii; i;.XC. l Aik. 97 . 

* 5f)J). A. lends money to one part¬ 
ner, who lend* the same to bin part- 
iier*hip trade, a joint cbmmission 
W'Ui;*: A.* shall not coiuc in as a 
creditor immediately, but by nay of 
circuity, as giundiog iu the place of 
the partner who lent the money to 
tJie trade. Ex parte Hunter, II. 
1741. 1 Aik. CSS. 

OOO. So where one partuer draws 
from the joint stock more than his 
share, the oilier shall come m upon 
bis separate estate pro tamo. Ex 
parle. Drake, M. 1735, ciled in S.C. 

601. So where two pai tW borrow 
money, anil one only gwa u boud to 
which (he other is a witness, and the 
money is put into the trade, the obli¬ 
ge e shall prove under (ho joint com* 
nusdon. Ex parte Broun, JK. 1 7 85. 
cited in S. C. 

1)08. Separate commission* were 
.taken cut against persons formerly 
partners; the joint creditors were 
allowed to bring a bill against the 
Keparatc assignees, for an account of 
the parluersliip debts, and they weic 
directed to sell the whole, and de¬ 
posit die. produce in die bank until 
the determination of die suit. Ex 
parte Pogue/, E,1743. 1 Atk. 133. 

fiO.1. silfcman, and F. a dealer 
' in coals, were partners in both trades: 
they dissolved,'and exchanged re¬ 
leases j F. took upon him: the debts 
Of the coal trade, end II- of the silk 
trade, agfitlie credits were accord* 
*«&«>■ jl. died, and F. M- 

S oe.Uinkrupt; the messenger seized 
*■ tlfecU, and was turned out . of 
apBseuion, Per curiam: 1 he seizure 
ftagbt not to have been made, for by. 
Jp*. release the property of the silk 


trade vested iu IT.; hut his represent 
lathe should have asserted his right 
at law, and oot turned out die mca* 
sender. Ex parit 1 titter, 11. 1740* 

I Atk, 136. 

604. A share of a partnership 
trade, mortgaged to a paituer, must 
be delivered, or it U a delusive credit 
within 31 Jac. I. c. 19- Rifnl v. 
Rath , H. 1749. 1 Atk. 183, 1 Y es. 
348. 375. 

G05. Where one partner Irnds 
money to auotlicr generally, and it 
is not entered into the pmlnviship 
books, lie docs uot gain a specific 
lieu on tlic sham of the borrower. 
S. C. Sett tule Crofts r. P)ke, 3 
P. W. IK): a strong negative cum. 

tidfi. Merchant* abroad draw on 
a correspondent for a particular pur¬ 
pose, and remit bills to answer it; 
llie correspondent becomes bankrupt. 
'Ph* bills uuncgociated must be de¬ 
livered up by the assignee* to the 
\)C utioners f Mid as to those which 
were discounted, the petitioners waiv¬ 
ed their claim. Ex parte Duma*, T. 
1754. 1 Atk. *233. 3 Vc*.58C. 

ii07. The rule of equality extends 
«.«ilv to a bankrupt’s own estate. S.C. 
Sertif, where the matters in qiiestioil 
arc not relative to bis estate hi law 
or equity. S. C. 

f«0H. Debts u|K>n the insurance of 
ships, are only provcable against Ihe 
separate estate of the partner who 
sigus the policy; the insurance by a 
partnership being against 6 Geo. 1. 
c. 18. Ex parte sffce.rttciH, Ex 
partf Lee, T. 1784. 1 Ifco. Ch. Ca. 
399. 

609. • Bankrupt* partners paying 
different proportions towards the 
debts, shall bate but one allowance, 
which shall be divided iu the pro|>or- 
tspiis their respective estates'have 
paid, fir parte ’ Bait, T. 1785. 1 
IJro. Ch. Ca. 45?. * 

/ OlO. A oole trader indebted by 
bond, took in a nominal partner, but 
.without fraud; two . years after the 
partnemhip failed ; that separate debt 
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was not allowed to be proved under 
the joint commission, unless some¬ 
thing appeared to make tho partner¬ 
ship liable, a* payment of interest hy 
both; very little would do it. Jir 
forte Jackson, E. 1790. 1 Ves. jun. 
131. - 

611. Separate creditors, having re¬ 
ceived 20*. in die pound, are not 
entitled to interest out of the surplus 
of the separate estate, till the joint 
creditors are paid 20r. in the pound. 
Ex parte Clarke , T. 1799; 4 Vet" 
677- So vice versa, with joiut cre¬ 
ditors. Ex parte Abell, T. 1799. 

4 Vca. 837, . 

612. Where the bankrupts arc 
jointly ^and severally bound to the 
crown, and the joint estate lias paid 
more than its proportion of the debt 
under an extent, the separate estates 
must contribute. Rotten v. Mac¬ 
kenzie, T. 1799- 4 Vex. 732. 

615. Where-oite partner in a bank¬ 
ing-house died before the assignment 
under a separate commission against 
tho other purtner, n second se|mratc 
commission was established against 
him x* surviving partner. Ex parte 
Smith, E. 1800. 5 Ves. 295. 

614. A partnership cannot be esta¬ 
blished by the evidence of partners, 
in their private communications; that 
fact must be proved aliunde, ami for 
wont of such proof, a commission 
against the ostensible * partner was 
sustained in this case. Ex parte 
T. ipOO. 5 Vea. 434. 

613. Upf»f a serrate coinmiwioti 
die benefivbf an inioraoce effected by 
the bankrupt, upon his own account, 
on a ship of \vhicb he was joint 
owner, i* not Hatrie to'the joint cre- 
dilqra- JSi parte -Ptomfc'i*. 1800. 

5 Ves. 575. E* parte'Entatne, T. 

1801. 6 Ves. 136. S. P. • ' - 

616. Money j8ud bj one partoer 
in a joint concern, being bis liqui¬ 
dated share of the joint debts, to an¬ 
other partner, as agent for betoKng 
the debts, if not applied accordingly, 
may b« proved as t debt npon the 


ikruptry of the latter. Wrig\l v. 
i w/er/H. 


bai 

Hunter 1801. 5 Ves. 7 »2. 

617. A fair dissolution of partner* 
ship took place between two: one 
retired, and assigned the partnership 
property to the,other,- taking his 
bond fhr the value, and bis indemnity 
against the debts; die other conti¬ 
nue the trade separately, above a 
y«H, and then became bankrupt.—* 
Per curiam: # ITie joint creditor* had 
uo equity Attaching upon the partner¬ 
ship effects remaining in specie; but 
if they had, their remedy should bo 
by hill, and not bv petition. Kx parte 
Rufin, T. 1801. 0 Ves. 111). 

618. A release to one joint debtor 
is a release to both, therefore a cre¬ 
ditor, receiving a composition from 
one, cannot prove under the bank¬ 
ruptcy of the other, fir parte 
Staler, T. 1801. 6 Ves. 146. 

Gif). A joint commission, where 
one partner was resident ubrnad, was 
superseded; and so it shall be where 
one partner is an infant or a lunatic, 
for a Joint commission cannot be 
maintained, but separate commissions 
must issue. • Ex parte Layton, Ex 
parte Hardiricke, T. I8UI. 6* Ves. 
440. Ex parte Hariris, H. 1802. 
G Yes. (jOl. • S. P. as to an infant 
trader. 

620. J. R. traded in his own name 
SI a merchant, and also under the 
linn of J. it. and Co. He was like¬ 
wise a partner with B. and l\, as in- 
soramre-brokers. These trades were 
carried on in diAcreut parts of Bris¬ 
tol, and distinct accounts were kept. 
Iu March, 1793, a separate commis¬ 
sion issued ngainsr J. K., and on the 
same day a joint commission issued 
against R. B. and P- A., proved 
£30,105 under the separate commis¬ 
sion, and «£27,011 nuder the joint. 
Ihe joint creditors by their petition 
■rated the latter sum-to be part of 
the former debt, that J. R. had made 
use of th° partnership firm Ad * bis 
•eparate accoont, and that he was in¬ 
debted to. the partnership in jf6000 v 
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J. R. died in 1801, never having pro- 
duceti'an account of Iris dealings, with 
A. Petitioners suggested, that J. R. 
had .drawn all the bills, except two; 

• wiihout thepririty ofPt,\vho acted fea 
cashier to the partnexAm;*tHat alI the 
bills had been made payable bjV- R-, 
at the sametinie that J. It. was much 
embarrassed and freooently arrested; 
and that:job part of tW consideration 
came to thehanefe of P., or'ms ap? 
plied to the use pf the partnership, 
luit exclusively tQ - the use of J. K/ 
Petitioner, proy'^d, that A.'s proof 
wider the 'joint commission might be 
expunged,- and that lie might refund 
his dividend, and give an account of 
his dealings with J. It—For peti¬ 
tioner it was couteiidbd, that A. ought 
to hive elected uuder which estate 
he would prove, though he had d»- 
tiuct securities; and that one partner 
could not, witliont authority, buid the 
firm to a. demand, the consideration 
..for winch was received by him alone, 
.and. never reached, the partnership*! 

could not accede 
to the principle/ that if one partner 
. fo*hit own aecomraodetioti 
V^he. fitiWthe pdrihci^pis Hot 
Irothb -agreed^, tbgttif it whs t 
U> the jtarty* odvauahff the* 








agalAt good forth,then his authority 
tq pledge the mm idust be shewn; 
bik this does hot apply to the ordi¬ 
nary course of Commercial transac- 
tionvitof to the diseduntiug of bills 


with bao&erft. 
Tkurlottli 
jbedangcr 
whom the 
pledged at 



core. Lord 
upon 

with 

• 

ia'| 

oW partner;' 
with icfcrerob to the aeboiinthe may' 
afterwards .‘give -of -the tranfoction,/ 
but theru is **> doubt now f tho law* 
bssiytakeu Ais course^ thl^ifi under 
the -circumstances, 

• the paper can be cootides^atfieiny 
’.‘tdmmrfd in tlte niture of dicftfen*'! 



a partnership proceeding, as if it 
cauie for an antecedent debt* prim& 
f&ic it will not bind them; but it*. 
wpV if previous authority or subse¬ 
quent approbation can be shewn. In 
tnauy cases of partnership, and dif- 
fereUt: private concerns, it is /re¬ 
fer the salvation of 
lership, that the private de¬ 
mand of one partner should bo satis¬ 
fied at the moment; for tho ruin of * 
but partner would spread to die 
btliers, who would rather let him 
liberate himself by dealing with the 
firm. With res pee t to the question, • 
whether this proof ought to stand 
against both estates, it has been al¬ 
ready determined, that under * joint 
coniniusion of bankrupt tike unairs 
of the separate creditors may be ar¬ 
ranged, and also of separate firms of 
two or more partner*. A* to this 
species of paper, considerable diffi¬ 
culty in supporting it has arisen in 
point of law. In Mainva ing v. 
Nmmett, 2 Bos. &. Pnl.^tiO, if was 
held, that no action would be upon 
ouch a transfer of paper. Lord Eldon 
however,'finding it, treated as a 
i&dof dividend, would not disturb 
question. The case m Idveunf* 
baitirttipfoy does uot deckle tlmt tliere 
should out be a sbrt of double proof, * 
t>ot the creditor must elect: tho ques¬ 
tion in that caao was, whether as to 
the sum.for. which the creditor bad 
the bond of the two, he should, under 
an agreement by all tho partners to 
consolidate foe timdi, If* considered 
as a creditor of both partnerships f 
To which it was answercd,.4hat when 
the general partnership agreed to take 
ftpon them fo* demand of foe iodtyi* 
du*fa.dadthd other partnership, one 
team implied was, that their creditors 
Jibdi&f consent to be creditors of the 

only. Tt was licld, 
tlult Ihtiyroust dect. JTiere 
.. . btjro' many othqr, cases, parti¬ 
cularly in foe bafclqqptcy of Jiurton , 
D*ba,wxulCo,. where three or more 

Another 
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trade*, die paper of one firm was 
given to die creditors of another, sod 
they were permitted to take dividends 
from both estates; that, therefore, 
takes it out of the general doctrine ': 
but, said Lord Bid on, it is not now 
necessary to decide that point, espe¬ 
cially if it m to affect the doctrine 
that lias obtained in other cases upon 
a petition containing no allegation on 
that points' Ex pftr(e Bonhonui\ T. 
1803. 8 Vcs. $40. Vide Sheriff v. 
Wilks, 1 East. 53. Hope *. Oust, 
stated in S.‘ C. ? Ex parte Ledyard, 
Ex parte Marlin, 3 Bro. Ch. Ca. 15. 
1 Co. Bank. Laws, 255. fir parte 
Clowes, 2 Bro. Ch.Ca. 595. 

C21. A separate commission of 
bankruptcy was issued ou the petition 
of a joint creditor. A joint creditor 
petitioned, on behalf of hinudf and 
others, tint they might prove, in order 
to vote in the choice of nwigi 
receive dividends. Lord Etc 
this was the consequence to be. ap¬ 
prehended .from the rule established 
in Ex patte Elton (3 .Ve*. 238.1, 
repeating the objections to that rulo 
in Ex parte Oku/ (6 Vcs. B1S\ par¬ 
ticularly in the lucomusteocy of per¬ 
mitting s joint creditor to be the 
petitioning creditor in. a separate 
commission, sad yet not tHowing any 
otlier joint creditor to prove/ except 
fur the purpose of assenting 40 or 
dissenting.* from the certificate* and 
giving.the account in th* absen.ee of 


and 



Hardwick* and- Lord T/purhm, not 
as approving-fc, but finding, it esU^ 
blished: by. ex- 

cepting the c^bSo wbera ibye*>«rc no 
separate debUi tbs petiti^cr r jmht 
take the ottier r providpd -he would 
pay the separate creditors^ Expert* 
Chandler, T. 1003. ftVas* 3&fs* 
Ex parte Crisp, \ Aik*'!?** • vCriap 

v. Pcrrit, Wines, 467. t - ! -.V 

. 622. Bill for:an. accoahk by. the 
annuitants nod* tbs w Qctjfooi 


(to whom defendant's Gather was exe¬ 
cutor), against defendant as exteotrix 


and 




the usual ici ounts 


were direeledi'and the testatoi’s 
was reported ' initiw. Testator 
was in*pimnenihip wi|h ooe A 'antes, 
who became abankrupt, ami then 
testator died. The joint c«iJilors of 
ChixrtU and Han to/who bad pi oved 
und^ the commiaiiori against N. a* 
turttving partner, went in under an 
order, and ^proved their debts before 
the master. No appropriation, had 
been made to answer plaintiff's an¬ 
nuities. Testator died stised of free¬ 
hold estates. The cause coming on 
for fenher dircctious, the simple con¬ 
tract creditors of testator claimed to 
stand creditors upon his real estate, 
to tht extent of the bond debt proved 
by plaintiffs and paid out of hu per¬ 
sonal esute, and to. bo paid. by sale 
or mortgage of the real estate de¬ 
vised. A qiMwtion then arose between 
the joint pudfinpanite creditors of the 
the lutter claiming a pre¬ 
ference to the former, uud that the 
balance ouly might be paid.over to 
them., lbs joint.creditors iuristed 
to come in upon the separate estate, 
pari pawn with the Separate credi¬ 
tor^, the joint estate biaug insolvent, 
and Ac separate estate being solvent 
Per Eldon, C,: This question is 
new in speci% * The joint creditors 
ask more than they could, do m bank¬ 
ruptcy, for there they coplfl not touch 
the separate estate till the separate 
creditors were satisfied: they have 
had their effectuated against . 

the joint estsfia surviviiig, and now. 
they contend* Ait by A* jKcioont of • 
die death they shall be not ouly upon y 
an equal, but upon 
as against Ae separate creditors, dag 
If the testator had li»ed and h*d b&. 
con, ,a bankrupt.'. Decreed,' tbit 
the nuenite^weditan of the iestator 
c»i£ out qf the 
separate .,** tale, end that [be joint 
tak* the reauke. Gray 

T t i$03. 9 Vea, 110- . 
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623. Joint traders became bank¬ 
rupts -and obtained iheir certificate, 
but our of tlicrti died before lie laid 
ma.'o l!ie ofcriavii of conformity s 
tin* joint ,'irrtificate wn allowed as 
tin: separate cerlilii alo of the survi- 
voi. and ordered to be iusvrted in 
the (iaxeUe ncctmliugh. ’* Vix' parte 
Currie. T. ISM: 10 \of. 51. 

ffc4. (‘tiller a separate coimritfuw 
acah:4 one partner, die joint pro- 
pir?y is administered as ifMioth part¬ 
ners w civ bankrupts, vb. in satisfac¬ 
tion of the joint debts, either by bill 
or petition, ill order to ascertain tlic 
surplus constituting the separate in¬ 
terests. Ikerett v. Backhouse , T. 
1804. lO Vcs. 98. 

ffc!5. A joint and separate creditor 
imist elect against which estate lie 
will go in the Jirst instance; and, 
ejecting to go against the joint estate, 
he lias no preference to the oilier 
joint creditors upon the surplus of 
the estate beyond the separate debt. 
Hr parte Be van, T. 1801. JO Yes. 
107. 

ft2G. A. B. and C. were partners 
and haukiupts. A dividend of CO*, 
in ilie pound war declared OH die 
joint and separate estates. The se¬ 
parate estate of A. amounted to 
J£ 15,000, and bis separate debts to 
•fljjOO, exclusive of X 15,000 due 
from his Mparate estate to tlic jcunt 
estate. f Jhc sqwratc estate of C. 
amounted to .£*1500 beyond his sc- 
jiarate debts, :md die separate estate 
of B. exceeded his Separate debts by 
more than ,£-0,000. 'Ihc joint cre¬ 
ditors petitioned tlii|t interest, subse¬ 
quent to. the coinniistipO, might be 
paid them but of thd'vjjrplus of B.’s 
estate, upon which; a question arose^ 
whether the’ wchtars claim, of in¬ 
terest v abe preferred to Uie defer 
due to tidy flint estate from die sep*? 1 
rate c 6\ait of A. Lord VXdon held, 
that under a joint commisakm.the 
of die cieditors to interest auk 
Spirit to the date of the com mis* 
auto,, in the cost of a surplus, shall tie 


I preferred to a debt from the separate 
! to the joint estate, ii|xm the principle 
that neither the partnership nor die 
individual debtor can claim iu com¬ 
petition with the creditors. Kv 
parte Bear, T. 1804. 9 Ves. 588. 
I'ute port, sec. six- S. C. more 
fully iilatril. 

H'27. A. and B. were joint traders. 
! A. becoming insolvent,and 13.abroad, 
j defendant, a joint creditor, attached 
the goods of the co-partnership iu 
the hands of C. Defendant obtained 
a verdict in the mayor's court. A. 
became bankrupt, atul his assignees 
claimed the goods attached, A. hav¬ 
ing romuiittcd an act of bankruptcy 
prior to the attachment; Held, that 
the separate commission ovcr-readicd 
the attachment, by relation to rite act 
•if bmtkruiiUv. So an nltachmcid iii 
the iVe.it India shall lie over-reached 
by bankruptcy. So .shall an esecu- 
lion; for the effect of .da* rt'itftiun 
under a u parate commission b, to 
make the a«.iignees and the solvent 
partner lenmiU in common, from the 
chic of die act of bankruptcy. In 
die case of a separate bankruptcy, 
execution will not be permilicd even 
I b\ a joint creditor; but tlic joint 
| ct/icU must be distributed even in 
the absence of thr solvent partner, 
and the surplus applied, under all the 
equities subsisting, between the part¬ 
ners dicmselvcH. Barker v. Covdair, 
T. 1805. 11 Vet. 78. Vide llan- 
key r. Garrett, 3 Bro. Ch. Ca. 457, 
1 Ves. jut). 230. \ 

0lJ8. A. and B. were partners, and 
tecaiue bankrupts. Separate com¬ 
missions were issued against both. 
The assignees of B- were "allowed to 
proto s cash balance (due to B.> 
uj»0n the estate of-A.; liut the divi¬ 
dends were retained to reimburse the 
estate of A. what it should overpay 
upon an advance of bills, from A. to 
«.* some of wKtdi wort'dishonoured. 
Jix parte Metcalfe, T. 1805. U 
Ves. 404. ’* ••• •'•■ 

fifiy. Where partners were engaged 
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individually in other conccrrw before 
their bankruptcy, if such concerns 
tire distinct, proof may bo mode iu 
bankruptcy of debt* as between the 
different estates, but not if they are 
mere branches of the joint concern. 
Ex parte St. Barbe, T. 1605. 11 
Ves. 413. 

(MO. Upon a dissolution of part¬ 
nership, by the retirement of. one 
portlier, followed by a bankruptcy, 
the right of the joint creditors against 
Che joint property remaining in sjiecie 
depend* on the bona\ tides; and where 
the transaction has that character, the 
Chancellor will not grant the petition 
of joint creditors to prove under a 
rounuirtfton against one of the part¬ 
ners. Ex parte Williams , E. J805. 
i l Ves. 3. Vide S. C. at large, itost, 
tit. Trade, ii. 53. 

031. A. being indorsee of D. C. 
and Co/s acceptances for «£’l:JG4, 
*uc^ out a separate commission 
against H., though at that time D. 


(the person for whom A. had 
counted the bills') had by |myiiienta 
on account reduced the debt to ,£42'). 
A. was held entitled fo prove for lie 
whole amount, and for all he re¬ 
ceived above j£420 to be a trustee 
for D. Ex parte lie Tasttt, T. i!J 10. 
1 Hose's lliiuk. Hep. 10. 

032. A. the |wlticr of B., carry¬ 
ing on biiRiiK-JW at different places, 
di c Abilin oi cxcliuugi*, sometimes in 
the name of the iirui and somfctimcs 
in his own name, im die clerk of die 
partnership, who managed the busi¬ 
ness of it in London , and discounted 
those bi]ls iu the conniry wiih bank¬ 
ers, who applied, dial die bills drawn 
in the separate name of A. might be 
considered as a partnership debt, 
having been applied to partnership 
purposes. The Lord'Chancellor di¬ 
rected dividends to be reserved till 
aftiT an action at law. Ex parte 
Em/y, E. 13U. 1 lloses Hank. 
Rep. Gl. 
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Mutual and Contingent Debts. 


633. A. owed money to B. on 
bond, and B. to A. for rent; B. as¬ 
signed the bond to C.; B. became 
bankrupt. Quare, Whether A. shall 
retain the rent due from B. out of 
the bond; and Lord K. said, stop¬ 
page sceuicd to be a good equity. 
Peters v. Soame , H. 1701.. 2 Venn 
428. 

634. THerc wis t mutual eftdit 
between A., a goldsmith, and B,; A., 
became bankrupt. Only the balance 
shall be liable; and it is not mate¬ 
rial whethA the mutual credit be by 
opeu account or nAitttal stated debts. 
Lord Lanaborough V Jones, .Ti 
1716. 1 P- W. 385—. Note. This 
subject.has received further regula¬ 
tion by 5 Geo. il. c. 30; tod as to 
the geuerai construction of mutual. 


credit, vide Ex parte Dc*'ze,T. 17-13. 
1 Atk. 228, between a merchant and 
his pucker. Jlr parte Prescott, T\ 
1753. 1 Atk. 230, * here Lonl Chan¬ 
cellor made a precedent. Er j/orte 
Ockcndeti, T. 1734. I Aik. 235, be¬ 
tween a corn-dealer and bis miller. 
So Dcncnman v- Mattbers, H. 1721: 
Pre. in Ch. 58C^ between a clothier 
and a dyer, cited iu S. C. / ide eiiam. 
Grove v. Dubois, 1 T. Rep. 112. 
Brie r. Dicktort, 1 T. Hep. Q93. 
Tlankcy v. Smith, 3 T. Rep. 507. 
Smith r. Hodson, 4 T. Rep. 21K— 
And as*to the question of lien iu 
sea of bankruptcy, tide ante, s. v. 

635. Accounts current betweeu 
A. and B., a goldsmith: B. gave his 
calh note for £3000 to C:, and A. 
gave ^ mortgage u I security; B. 
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gave C. £\00 for his favour, who 
kept the ca«h note by him; the 
mortgage was forfeited, and B. be¬ 
came bankrupt. A. prayed relief, 
beau* C. had not received the note. 
An enquiry wa* directed how matters 
stood between A. and B. lmkf v. 
Mason, T. 1717. 1 Bro. P. C. 
579. 

C3fi. J. S. was cashier to the Hxd- 
*M*V fitly company, and when b/. be¬ 
came bankropt had £$<X) in bis 
hsnd*; he was a holder of their stock 
for £5000, and 'a question arose if 
this was a case of mutual credit un¬ 
der 5 Geo. U. c. 90. s. 28. Lord 
Chancellor thought it was, dud de¬ 
creed the company to retain their 
jfdOO outof the bankrupt's dividends, 
subsequent to his bankruptcy. Gib- 
«W »• Hvdton't Buy Company, M. 
1796.lStra.645. 

637. SirJ. B. wss a holder of 
mnny considerable shares in the Royal 
Exchange Assurance company, and 
wss a director; having so large a 
portion of stock, the.company lent 
him .ft 2,000, but without security; 
Sir J.fi. became bankrupt, and the 
company insisted on a richt to mop 
his stock rmtikpayment. Per curin'*.-, 
the company camwl retain under $ 
Geo. II.; for Use loan was not rnwlo 
by the corporation, but by the com¬ 
pany as private persons. Mrliou/nhi 
». Royal Exrhauge Juuranc: Com- 
pa™h 1 Eq. Ab. 9, pi. 8. * 

038. On a mutual credit between 
a bankrupt and bai chxJitors the com- 
miaaonerS should compute or stop 
interest on boih 4des*M die account 
is settled. Brom&y v! - 
1749. l,ARr.M.fo; 

039- A credilorby Bond Hi dhoti 
account may pto^.& bood,' fbr the 
■ccour.t tray be taken tfterWinb: 
bw be dull only bSmt'a divided bn 
the baUec. If a cfedHdr on *a 
open occouul were tb bi’-fcludtd 
Ull the account taken, tbd choice rf 
:arS"** “tf 1 * with the mmor 


part.in value of Ae creditors; lit 
shall, therefore, prove what he swears 
to be doe. Ex petit Simpson, T. 
1744. 1 Atk. 68. 70. 

640. A debtor to a bankrupt, be* 
fore the cofumistdori, and a creditor 
upon 4 contingency happening after¬ 
wards, cannot art o ff under the clause 
relating to muttial credits. Ex parte 
Groome, M. 1744. 1 Atk. ll«). 
SeJ tide ex parte Caswell, $ P. W. 
497. 

641. D uh. Whether a creditor 

under a separate commission, and a 
debtor to we joint estate can set his 
demand against Ac former against his 
debt to the latter ? Lord Chancellor 
directed die commissioners to certify 
the amount of each debt. Ex parte 
Edvards, T. 1745. 1 Atk. 100. Et 
tide ex parte Riley, 1732. W.Kel. 
24; where two partners were credi¬ 
tors of n bankrupt, and one of them 
was separately bis debtor. Held, the 
joint del>t cannot be set .ff against 
the separate detnnhd. v 

642. The danse relating to mu¬ 

tual credit has been extended to many 
cn<es where an action of account 
'vnuld not lie, nor could the court 
decree one; and it is not confined to 
pecuniary dCmauds only,- but to the 
goods of a debtor m a mans hands 
Ex puHe lktcty T. 1748. 1 Atk. 
2C9.. •' 

. 643. A man may set off a debt 
under Ae bankrupt acts, though not 
relative to Ab \tiaiiu! credit Iwtveen 
him and the benkript. Ryal v. RolL\ 
II. 1749. I Atk. 18 
. 644. B. and M. had various trans¬ 
actions m Dfjociating bills, and M. 
had paid for ». *£.4000 ; during these 
trausacnoas M; committed a private 
act orbehkmptcy; the Wgnees re- 
covf.TeCa verdict Tor ^£'3000 against 
nailed on being allowed 
he paid for die bank¬ 
rupt. fjord pumocltir' Aoeght B. 
not couctfrfed by die 1 verdict, but en- 
ticljed lo jbi ^idlowaiicog which wu 


ft, who' 
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Kiahle in equity, as n matter of con- .651. Part owners dfe-shi^ cau- 
truc l mid account. Hilton y, Hyde, not set oil' their Propertius of a 
>1. 174!). ! Atk. 120. .. t debt. due. to. the bankrupt on lluit 

G-tt. Where tin demands between:, account. agrinat t|»c debt* due #»y 
debtor and creditor, ere mutual,.,the the -bankrupt to tbein severally, 
-balance only Mali be deducted.oijt or Ex pert* C'A/tWc, T. 1804. HlVes. 
die bankrupt's estate, to whiqhonly .105. V' • •*. \ 

the equality of the bonkrupt Taws'.ez.- \ 652. By stat. 46 Geo. 1(3. c. 135. 
tends. Ex parte Dmuu> T. 1754. s. 3, it is enacted, that ch all ruses 
1 Atk. 232. (?Vcs. 587. wlicre und^r commisaiotit.voC.lhmk- 

<J46. Bunkers.receive and pay nio- nijl^ it .shall appear that tbterc has 
ncy on account of k. bankrupt, after been a miauatcreditor mptuid,debts 
notice .of anaejt.- All the sums re-. between the bankrupt and wj other 
«:eivi*l we to tn* use of the estate, person, one debt or demand may be 
and they cuunot set off payments set off against another, nolwiihstaili- 
made or come iu- as creditor* for in^ any prior act of bank mptcy .com- 
debts paid, which were owing before nutted by such bankrupt before the 
die act of bankruptcy. . Jluuhy v. credit was given Ip, of the debts cou- 
Vtrnon, T. x 17U1* -3Bro. Cb. Ca. tractcd by, such bankrupt, iu like main 
313.. . i .-r .- v , ner as if no inch prior.aqt of buuk- 

647* Separate commission against mptcy lmd been committed, • provided 
ono partner; the other paid die joint such credit was give* to tbp bankrupt 
debts. A debtor to the partnersliip two calendar moiilbf before the date 
was a separate creditor of the bauk- ami suing forth of such commission, 
rapt He. was allowed to set-off and provided the person claiming die 
against the bankrupt’s shore of the benefit of such setoff, had not at the 
joint debt, arid to prove .for the re- time of giving such profit any notice 
eidoc of bis. serrate debts, the sol- of any prior act of baploiiptcy by such 
veut partner consenting to receive his bankrupt committed, or that he was 
•hare, fix parti Qtfiuten, T. 1796. insolvent or hod stooped payment. 
3 Ves. 248.; • Provided also that the Lwiiiig of a 

648. At law thero can bo no sat- commission against awch bankrupt, 
off between joint and separate debts, although such conii^uwkm be after- 
S. C. wards rapcrBciled, or tbc striking of 

019. Acceptor becoming bank- a docket, whether, any commission 
nipt, the petitioner having indorsed shall issue thereon or not, shall be 
before, the bankruptcy,'took up the deemed notice pf a prior act of 
bill. He was admit ted to prove, but bankruptcy for the purposes of this 
not to ad-off a debt due to him from act, if. it shall appear that an ad of 
the estate, via. his own .acceptance bankruptcy, had actually been com- 
for £y0 iwthe bankrupt'* bands . 9 fix milted at the^m^-of flle commissiou 
parte Hah, H, 1797- 9 % V*. £)4. . ™ 

650. Where there wpre cress biUf . .653. 'Voipr -jjirtnmstaDc«, . an 
between two mercantile hoases/both equitable -get* off urul be avowed, 
of which * became bankraptv r ;D? .wham there coyld be^e^e.pi law, aa 
proof can be made as between tbe'; wjiere'bankers v^^diiected to buy 
two estates in respect of Ihe, Ud ; ftocV, and represfpttd that they had 
bills, or the excess of damage evjso- done eo, thou$* 'they did not, and 
tually sustained on that account. Ex they made entace.xntl *ccouoted for 
vartc lFalbr t M. life 4 Ves. 373, J ecconHogly toA. B. 

but the cash balance only., Ex pert* tbcir^t^tomqr. 0W brother of 
J lark, H. 1601. 5 Vfes. 8SS. ^ VI tho banker 
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lent him a smaller sum than the amount. E* parte Ttcogood, II 
uimniui of the stock, taking tlie joint Ves. 517* 

note of himself and A. B. Tlic 055. Joint and separate debt* 
bankers becoming bankrupts, their as- cannot be set off agaiust each other 
signet* sued the brother alone, who at law. S. C. 
thereupon joined with A. B. in a pe- 656. The Chancellor allowed a 
tition, that this debt might be set off set off of a separate debt from die 
ngaunt die amount of the stock, and estate against a joint debt to it, and 
that A. B. might prove the balance liberty to prove the balance under the 
under die commission, which was commission, Ex parte Hanson, £. 
ordered accordingly. Ex g^rte 1806. 12 Ves. 846. 

•Stephens, E. 1805. 11. Ves. 24. • C37. An acceptance not due till 

t'iae James v. K^uuicr, 5 Ves. after the bankruptcy of die acceptor, 
108. is capable of set off within the 28th 

634. The court will wot grant re- section of 5 Geo. II. c. 30, as to 
lief in nature of set oft' against a sc- mutual credit. Ex parte fyogstaf, 
panic creditor of the bankrupt, in- T. 1606. 13 Ves. 65. 
debted to the partnership in a greater 
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658. It teas formerly held, that jun. 133. Exparte White, >1.1792. 
zvhere a creditor came in and sought 4 Bm. Ch. Ca. 114. 
relief under a commission of bank - GfiO. Thrre are many questions as 

ruptcy, he should not ajterrcards im - /c» a f at amounts to an election . The 

prison the bankrupt. Ex parte James, cfoije of a creditor as assignee does 
U. 1719. 1 P. \V. 612. not. Ex parte Salkeld, T. 1719- 1 

639. But it has since been repeal- P. IV. 5u0. Ex patie Ward, M. 
ally determined that a man snug *74.1. t Atk. 133. But Lord Chau- 
prove his debt , and even rtcehe a cellor doubled if it did not where a 
dividend, and y?i arrest ihe hank* man cIujom x liiimwlf assignee. Ec 
nipt i but he shall be compel/* J to parlc Dorriltiers , T. 1751. 1 Atk. 
elect whether he iciit abide by hie £21. So, where a bankrupt smren- 
dividend , or hold the person of his dered in discharge of Ii’h bail, and 
debtor ; in the latter of ichick cases was not charged in execution,%i 1 wan 
he shall refund the drCidend 9 if re- released by hii crcilitor. This is no 
ceived, and if not, he shall fwoifwrs clrction, and the creditor'Nnuy prove 
it. Ex parte Salkeld, T. 1719- 1 his debt. fir par It Otnda/l. T. 
P. \V. .369. A non. T. 1726.2 P.W. 1801. 6 Ves. 44/). 

894. Et parte Blewili, M. 1783. 66l. But it has been clearly held, 

2 Eq. Ab. 127, pi- 14.' Ex parte that a petitioning creditor 4>as deter* 
Knwick, 7 Vin. 134, pi. 29. Ejl mined his election^ by taking out the 
pei/c llosey, >1. 1734. 7 Vin.' 134, commission. Ex parte Ward, ante, 
ph 19. Ex parte Capot, E. 1739- *ntl lie cannot afterward* me the 
1 A^c. 21!#. Ex parte Grotc, E; minknipt at law, though fora distinct 
}JW 9 1 Atk. B*4. Ex parte WU- debt; S. C. for if lie were to elite, 
*• 1751. 2 Ves. 251; fix to proceed at law it would supeiscdo 
Ai 9P klIW0t b T. 1790. 1 Ves. the commission, fir parte Levis, T. 



BANKRUPT XVI. 


-B0& 


174G. 1 Atk. 154. So, where a 
bankrupt was arrested More the 
commission.issued, and was charged-: 
in execution after he waa dediured a 
bankrupt, and he conformaland ob¬ 
tained his certificate ; his creditor pe¬ 
titioned to prove under die commit- 
•ion, but was denied, foe. charging 
the bankrupt in' execution was deem¬ 
ed a conclusive election, and a satis¬ 
faction of the debt. Ex parte War¬ 
der, M. 1790- 5 Bro. Ch. Ca. 191. 
Ex parte Cator, H. 1791- 3 Bro. 
Ch. Ca. 216. S. P. And takiug the 
bankrupt in execution after the com¬ 
mission his issued, is an election. 
Jix parte KnoweH, M. 1806 . 13 Ves. 
192. So, where a creditor has signed 
tlie bankrupt’s certificate, he has de¬ 
termined his election, and he caouot 
afterwards sue the bankrupt at law, 
even though heihould refund his di¬ 
vidend. . Ex parte Freeman, T. 
1799- ♦ Ves. 830. 

662. Another question has arisen 
within what time an election shall be 
faadei In Ex parte Hopkinson , 
ante, a creditor who had the bank¬ 
rupt six months in execution after the 
bankruptcy; petitioned that an ac¬ 
count might. be taken, and that he 
might prove;; the account was di¬ 
rected, jmd.be was ordered, to elect 
in a fortnight.. But where a creditor, 
three years aud a half after having re¬ 
ceived a dividend, rcfunttal it, in order 
that he might proceed it Jaw, he was 
allowed so to do, and also against his 
bail, butuot by surprize, fur the bail 
seeing that the creditor had iiiroyed 
his debt, and received his dividend, 
might be lulled into a^cglect to sur¬ 
render their principal, ami he might 
abscond, pt parte Wright , M. 
1792. 2 Ves. ion. 9. 

663, And the point \et 
undetermined, whether a 
shall be bound to elect before, or 
after a dividend , and it is not ata - 
blishttl, even by the late ease , Ex 

K rte Hopkinson, where Loni'rbur- 
w refused to lay down a rule for 
Vol.I, 



yn 

creditor 


dying the election till after the & 

' nd A Since that casc^ : however, 

. Mded* os •»'general rnle,.that 
election bamot .be compelled before 
a dividend.' E^paete Harinam, E. 
1795. 14Vea.58f,(iiJ. Sedvide Ex 
parteGrosven6ripoxt. vl.6X For in 
Ex parte Robert *)*/«. 1719* Lord 
Thorium so id it might "rM \be the 
bankrupt's built, that the dtofieu d 
was dot made, yet he should expect 
the bankrupt to shew that it worfabt. 

664. But in what manner softer . 
a creditor may elect to proceed, he 
shall be at liberty to prove his debt , 
that he nunppssent to, or dissent 
from, the bankrupts certificate ; in 
order that the remedy against the 
bankrupt's person may be effectual, 
for the mode of putting d creditor to 
his election, fi but,modern, and in 
favour of bankrupts ; but -if. that 
election u to exclude a creditor from 
opposing the certificate, it tnay be in 

credutt 


the power of a few small creditors to 

I t 1 * ^ Am* i 


of a few 

deprive him of his remedy, and the 
same equitable construction, which 
compels a creditor to abide* by his 
election at law, if he renounces all 
benefits under the conttoimou, requires 
that he should not be hurt thereby* 
Ex parte Salkeld, ante. ' Ex parte 
Femvicke, ante. £r parte Hosey, 
ante. Ex parte CapOl, ante, lir 
parte Lindsey, M l745. . 1 Atk, 
220 . • 

605: There are stime eases, how¬ 
ever f m which no election shall be 
compelled, but tki&iditor moy pi ova 
his debt in one ^gki^ qtul imprison 
the bankrupt in fdtoect of another 
claim. As wharfvif■ creditor has m 
bankrupt hi execution, on ope debt, 
and lias another debt, against him of 
a distinct saltire, be raay^prove the 
latter under the coinmistipn,, though 
ha refuses to waive, his execution m 
the former. . Et p&tf Botterell, 3? 

1746, .C Att ittk poke 
Crinzot; fc it83. 1 Bro. Ch. Ca. 
270. Sj. P- fjho, where a man having 
laia Wro months in prison was made 
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a bank nipt, and \r» superseded far 
want of proceeding, his creditor 
proved bis debt, and then took him ,n 
execution on a fresh action, his dis¬ 
charge on petition «n refused. Ex 
pane Calltns , M. J7ft>. 3 Vcs. 1. 

666 - There is another point or 
question of election which has come 
before the court in cates of bank- 
tuptcy , aud that arose undyf the 
commission against Livqtay and Co. 
in which case the question was, whe¬ 
ther as to the sum for which the cre¬ 
ditor bad the bond of two of the 
partners, he should under au agree¬ 
ment by diem all to tonsolidate the 
funds, be cousidercd as a creditor of 
both partnerships ? to which it was 
answered, that w lieu the general part- 
rerahip agreed to take upon them the 
demand of the iudiuduul* aud the 
other liartnmliip, one term implied 
wns, that their creditors should ccn- 
aeut to be creditors of the gi-mrui 
partnership only. It was held, llu re- 
Ic ro, that they must elect, lit jurrle 
Ctonrs, £. 178Q. C Bro. Ch. Cm. 
•VW. I itlc dittm ex parte lionhu- 
tuw, H Ves. .540. 

<«?. So u juiut and separate cre¬ 
ditor must elect again:)t \uiich estate 
lie will go in the tint instance, aud 
electing to go against the joint estate, 
he has no preference to the other 
joint creditors, upon the surplus of 
the estate, beyond the separate debt*. 


Ex parte Sevan, T. 1804. 10 Vcs. 
107. Er parte Hay, E. 1808. 15 
Vcs. 4. 

668. A creditor is not bound to 
elect to proceed at law, or under a 
commission, before a dividend is de¬ 
clared, he may therefore vole in the 
choice of assignees, though he hns 
the bankrupt in custody on mesne 
process. Ex parte Sharpe , T. lML 
1) Vcs. 203. Ex parte Warwick, 
T. 1807- 14 Vcs. 138. But election 
shall lie compelled before a dividend 
when; the creditor had, for the pur¬ 
pose of taking both remedies, split 
an entire demand; and be ing assignee; 
delayed the dividend. lit parte 
Grasveuur, II. 1808. 14 Vim. M7. 

ftiy. A creditor of tin? bankrupt 
holding him hi prison under an arrive 
for part of Iii> debt, and when super- 
sciicnblc detaining him there for 
another part of the same debt, licing 
also assignee under the commission, 
and whi n ordered tit make a divi¬ 
dend, nut proving, hut making :i 
claim only to a less amount than lie 
had sworn to at law, was compelled 
to elect. JU parte Parquet, II. 
1808. t4 Vis.403. 

070. By slat. 'HjGeO.IU. c. 131. 
5. I pi oof of a debt under a com- 
niii-M! shall be deemed an election 
not to proceed at law against the 
bankrupt in respect of such debt. 
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Bankrupt Trustee, Executor, or Agent. 


671- A. beyond act consigned 
goods to B. in Tendon, who became 
bankrupt before the goods arrived; 
if A. can stop the goods in transitu, 
• it is allowable, and the assignees shall 
b«vo no relief. IVisrman ▼. Van- 
tfrpul, M. 1(590- 2 Vcm. 203. 

Suet v. J’revot, post. S. P. 

Oumh in trust ire not liable 
fit the bankruptcy; though in posses¬ 


sion of die bankrupt. Coptman v. 
Gallant, T. 1716. 1 P. W. 314. 

673. If A. beyond sea, consigns 
goods to B. hi London, on B.’s ac¬ 
count, and draws on him for tlac 
amount, the property vests in B., 
though the money w not pliid, and it 
is liable to his debts. Secus, of a 
factor or ageul consignee, for he cau 
bare no property in the goods. God- 
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frtjf v. Furzo, T. 1733. 3 P. W. 

185. 

674. A. iii London, bought stock 
for 1.S. in Holland* out of the mo- 
iiic.s uf I. S. in his hinds, and took 
the xtock in bis own name, but en¬ 
tered it io his books as the stock of 
I. S. • A. became bankrupt." Held, 
not liable to the bankruptcy. £r 
jutrte Orion, T. 1721. SP.W. 
187,(1#). 

675. Where assignees have pos¬ 
sessed themselves of the effects of a 
bankrupt executor, the court will ap¬ 
point a receiver, to whom tliey shall 
account for what they have got m of 
tlio testator's estate. Ex parte Ellis ,, 
1£ 1742. 1 Atk. 101. 

670. Where agents abroad arc in 
advance for their principal hi London, 
and doubting his solvency, they make 
hills of lading to tlidr own order 
indorsed in blank; though these hills 
of lading come to the bauds of ihc 
principal, yet if tho ogeut's partner 
m 1/union writes abroad for the bills 
of lading, and an order for the cap¬ 
tain to deliver the goods to him, he 
may retain them against the as¬ 
signees, till re-payuient of the ad¬ 
vance. Snee v. Prescot, II. 1743. 
I Atk. 24 5. 

* (#77. Bills or notes ydorsed spe¬ 
cially, vis. u Pay the money to my 
use, trill prevent their being filled 
up with such an indotoemeut as passes 
the interest. S. C. 

078. The reason the law goes 
upon, in compelling a proprietor of 
goods aftor delivery, to conic in as a 
creditor, is on accouut of llie credit 
a bankrupt gains by having the goods 
in his custody. S. C. 

679. The clause in 21 Jac. L c. 
19. “ Tldt all the goods in foe pos¬ 
session of a bankrupt, whereby he 
gains a general credit, shall be liable 
to his creditors,” relates to goods 
which hp has in his own right only. 
Jir parte Marsh, T. 1744. 1 Atk. 
159- 

080. One M. had 500 barrels of 


tn* in l»is warehouse at the time of 
Iih bankruptcy; it was the joint pro* 
pjrty of himrclfj F., and G., and 
y waiting to be shipped; this is 
Uy a lemporarv custody, and not 
within 21 Joe. I. 'c. 19- Ex parte 
Flyn, M. 1748. J 1 Atk. 185. 

681. Where an assignee becomes 
bankrupt, his assignee?', ax well as 
himself, must joiu the comtiifcvipiiers 
in new assignment. Et parte 
Sexton, K s 174*1. I Atk. 97. ' 

682. Bankrupt executor, and re¬ 
siduary legatee, bus paid the testator's 
debts and particular legacies, but re¬ 
fuse* to collect llie rest; the court 
will assist tHfc assignees to collect 
them in his name, though they have 
not llie legal interest. Er parte But¬ 
ler, T. 17441- J Atk. 210. 215. 
Atnb. 73. 

f>83. Goods consigned to a factor, 
and remaining in ypreie at the lime of 
Ilia bankruptcy, belong to his princi¬ 
pal ; so, if sold, and notes taken by 
the factor in payment, the principal 
shall have tlie notes and not the as¬ 
signees of the factor. Ev parte Du - 
mas, T. 1754. 1 Atk. 234. 

084. Bills sent by A. iibroad to B. 
here, with directions to apply the 
money to a particular use; B. be¬ 
came bankrupt before receipt of the 
money; A. has a special, lien in tho 
money, an(| it shall not be liable to 
the bankruptcy. Seeps, if the hills 
had been sent on a general account. 
Er parte Oarscll, H.* 1756. Atnb. 
207. g 

685. Where bills drawn in Ame¬ 
rica on a merchant in London, were 
protested for non-payment on his be¬ 
coming bankrupt; die drawer who 
paid the bills shall prove them, toge¬ 
ther with CO i>er cent, charges by Uie 

rovmcial law. Francis v. Rucker, 
1768* Amlf. 672/ 

686 . A bankrupt executor shall 
urove die testator's money iu Jiw 
hands 'under, hi* a ‘own cominirsiuu, 
and the dividends shall be paid into 
the Hank, for die benefit of testator's 

72 





BANKRUPT XVIII. 


creditors. J5r. parle Leekc, '5. 
1789. 3 Bro. Ch. C*. 306. f 

6S7. K. and S. being trustees V 
money in the funds, sell it for (be be¬ 
nefit of S. y who (lies insolvent, aud 
K. becomes bankrupt; the person 
interested may prove against the estate 
of K., the value of the funds at the 
time of the bankruptcy, though S.'s 
estate is first liable; so, where the 
bankrupt and another arc exe/utors 
of a creilitor of the bankrupt, the 
oilier executor may prove the debt 
under bis commission. Ex parte 
Shakeshafii H. 1791-3 Bro. Ch. 
Ca. 197. 

688. Two assignees of a bankrupt, 
one. solvent, and the «Uhcr became 
bankrupt os a partner in au insolvent 
bouse, into which he had put tlse 
money he received as as>igncc; the 


solvent assignee cannot prove this 
debt under the joint commission, 
there being no contract between him 
and the co-psrtuership. Ex parte 
Agy, T. 1791. 3 Bro. Ch. Ca. 

CS9. On the 8th of March, 1794, 
J*orU Loughborough made an artier 
to re**lnic the practice in case of the 
insolvency o f an assignee, which sen 
ante, sect. vL 

tifK). Under the bankruptcy of an 
executor and trustee directed by tlm 
will to carry on a trade, und a limit¬ 
ed sum to be paid to him by the 
trustees for that purpose, the general 
assets of llie testator beyond that 
fund are not liable. Ex paitc Gar* 
land, T. 13i)4. 10 Ves. 110. Contra 
Hun key v. Iiammoud, 1 Co. Bank. 
Laws, (»7. 
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691. Where an annuity is secured 
by a deed of covenant and a bond, 
which is forfeited before the .bank¬ 
ruptcy, the creditor need not prove j 
his debt, but may resort to the bank- I 
nipt ou his covenant, not withstand- J 
ing his certificate. F/rtchcr v. 
Bathurst, T. 1723. 7 Vin. 71, pi. 4. 

692. A creditor by annuity upon 
the bankruptcy of the grantor, can¬ 
not prove the whole consideration 
money paid, but on the arrears and 
the value of die life for the time to 
come. Ex parte Le Comple . T. 
JL7S8. I Atk. 891. Ex parte Artis, 
post. S. P. 

W ill. Where a bankrupt is under an 
agreement with a penalty to pay on 
annuity, a value must be put upon it 
after the penally is forfeited, and that 
value, may be proved. % Ex parte 1 
Belton, T. 1744. I Aik. 131. 

0.)‘h. Unless die penalty of a bond, 
conditioned to pay a general personal 
annuity i* become forfeited, nothing 


but the arrears due at the time of 
iIr* bankruptcy can bu ptoved, for 
the arcruiog payments become a debt 
aftci the bankruptcy, and not prose- 
abb*. Ex parte Artis, T. 1730. *4 
Ves. 41)0. %Ex parte Barrow, E. 
1783. 1 Bro. Ch. Ca. *«8. S. P. 

09 5. Where the annuitant is a cre¬ 
ditor by decree also, the deficiency is 
to be made good out of die capital. 
S. C. 

6y6. A bankrupt on bis last exa- 
Diiption gave up an annuity-bond for 
securing 4 t40 per annum, during dm 
joint lives of bis wife and K. S., 
which bond was payable to trustees; 
decreed, die arrears and future pay¬ 
ments to be ma<je to the wife, mid 
the bond to lie delivered up to her 
trustee*. Ex parte Xtoyscgamc, 11. 
1733. 1 All. 192. 

697. Where an annuity was bought 
at live years purchase, and the assig¬ 
nees liad consented to die creditors 
proving, «t special meeting of the ere* 



n« 
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ditors was directed, to consider wbe- 
tlicr the assignees should not object 
to tlie proof, on the ground of inade¬ 
quacy of consideration.. Ex parte 
Color, E. 1783. 1 Bro. Cb. Ga. 
2 07. 

693. The proof of w debt under 
bonds to secure an annuity, was re¬ 
jected tinder a commission, in the 
ground that a bill accepted by the 
bankrupt, not being dishonored till 
after the bankruptcy, the bonds were 
not forfeited; the annuitant tlicu pe- 
tilioncd to be admitted a creditor, in 
regard that bis annuity was bnd for a 
defect in the memorial, but dismissed 
for having insisted on his securities at 
llio date of the commission, it was not 
the same debt. Ec parte Ja»nes, 
M. 1800. 5 Vc*. 708. 

099- Where mi annuity boud was 
lost, the court permitted die arrears 
of the annuity to be proved under a 
commission against the obligor, that 


bling the real debt in equity* * Tank 
vlfu rs Price,'E. 1800. 5 Vos. 235. 

I 700. Bond and covenuut to secure 
fill annuity, though the penalty of the 
Bond is forfeited by 'a breach before 
llie bankruptcy, and the bond is 
therefore barred by the bankrupt's 
certificate; yet the annuitant may 
proceed upon the coveu&atfbr sub¬ 
sequent breaches. Ex parte Gran¬ 
ger, il. 1803. lOVes. 351. V .. • 

701. It h usual in equity to make 
an arrangement by ascertaining the 
value of an annuity under a commis¬ 
sion of bankruptcy, which value 
should be proved instead of the full 
|Kaialty of the annuity-bond. But - 
c-Arrv. Churchill, H.-1808. 14Vcs. 
574. But the following statute 
settles this poiut. 

703. Aiumity creditors by bond or 
covennnt shall be admitted to prove 
the value of their annuities, to be 
ascertained by the commissioners. 
Stat. 49 Geo. III. c. 121. s. 17. 
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703. In ense of a surplus, interest 
shall be allowed to creditors, whose 
debts carry * interest "cither in their 
nature, by contract or by evidence, to 
be computed from the time the com¬ 
putation was stopped by the commis¬ 
sioners. BromJey v. (Joodere , M. 
1743. 1 Atk. 75. 80. Ex parte 
Morris, ^ 1790. 1 Ves. jun. 1 # 33. 
3 Bro. Ch. Co. 79* Ev parte Gor¬ 
ing, T. 1790. I Vcs. jun. 170. Ex 
parte Mills, M. 1703. 2 Ves. iun. 
295. So in case of a supersedeas, 
oik payment of 20s. hi the pound, to 
be computed from the dale of the 
master's report. Ex parte fyakc, 
M. 1753. 1 Atk. 344. So, where 
by the efturse of trade, on setding ac¬ 
counts, interest is allowable after a 
certain credit. Ex parte Champion, 
U. 1792. 3 Bro. Cli. Ca. 430. Mx 


parte Rookc, ante. F r parte Hyde, 
M. 1783. Jir parte Morris , 3 Bro. 
Ch. Ca. 70. So on the bankrupt’s 
note to his banker, though not re¬ 
serving interest. Ex parte llaukc/, 
II. 1792. 3 Bro. Ch. Ca. 504, and 
commissioners may give it without an 
order. Bromley v. Gooden , ante. 
Ei parte Morns, aprtc;. but no com- 
pouud interest. Waring v. Cunlij/e 9 
I Ves. jun. 99- Bii» bond creditors 
cannot have interest beyond their pe¬ 
nalties. Bromley v. G.odrtcre, ante. 
Er parte Mills, ante. * And where 
debts do not carry interest by the 
contract, the court will make the 
bankrupt pny contribution out of the 
surplus. FjX parte Mills , ante. 

704. Th*, proof? 6f a debt unless 
objected to in a reasonable time, is 
against the bankrupt and 
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Iiis representatives. Bromley *v. 
(voodere, aute. * 

703. Where the surplus consiu 
of real and personal estates, the per¬ 
sonal is to be tint applied in payment 
of intercut, and next the real; and 
where there are more than sufficient 
lo pay.the debts with interest, and 
the bankrupt is dead, the surplus real 
must be conveyed to his heir law, 
and die personal divided among his 
ucM uf kin. ilrotnleg v. (jntnlr*e t 
ante. 

70G. A bankrupt pending a com¬ 
mission has a right to an iiujH'cti'iu 
3n re«pect of the surplus, and Ixird 
Chancellor will take care that at the 
cdosc lie shall liavt justice, but in this 
case the bankrupt was not permitted 
to Mirchnrgc and tal&ify in tho roast ci’s 
office, the accounts settled by the 
coinmbifoncr* long ago ; the pal¬ 
pable cirors specifically pointed out 
will l:e rectified upon a short peti¬ 
tion. jfu*i v. Stcajixton, M. 
I SOI. (i Vet. 485. 

707. In 1790, A. and Ji. became 
partners as bankers. In i 797, C. 
joined Ultra an a co-partncr. A. and 
B. al*») carried on separate trade-*, 
In 17W). a commission issued again*,? 
all tlui c. Dividends of (X>. in tin: 
p*'inul w ere declared on the joint and 
separate estates. The separate estate 
of A. amounted to and his 

separate debts to fKv)0, excJtiMvc 
of X 1.5,000 due from his separate 
estate to tiie joint estate. The sc|>a- 
i-ale estate of l 1 . amounted to «£ 1500 
beyond his separate debts; and the se¬ 
parate cat ate of B. exceeded his se¬ 
parate 'lebta by more than .£30,000. 
The joint creators petitiuned that 
iiitc.i'si oubsequeut to the conunis* 
"iwi might be paid diem out of the 
VMjpht- of B.*5 estate, upon which a 

S ’p* f ••••«! arose, whether the creditors’ 
iui «.f interest was to be preferred 
^to l!i»* debt due lo the joint estate, 
fiom the '•‘pirate estate of A. Ix>rd 
IMm \aid, that all lh« ve cases were 
fully discussed by Lord Thurlow, m 


Lotlge v. Fcndall, 1 Ve*. jnn. 166. 
The course in bapkiuptcy ha;j hem 
to stop the poof at the date of llio 
commission, which is founded on 
this, that the debt to be proved is 
the debt due before the commission, 
taking the commission to follow’ ra¬ 
pidly 011 tlic act of bankruptcy, which 
is frequently not the case. It is ti uc: 
now a great deal of debt accrued 
after die bankruptcy is paid under it, 
for instance, all the interest accrued 
though after die date of the commis¬ 
sion *, if the state of the effects will 
allow it, upon a sort of equitable 
principle, die iulcrest being consi¬ 
dered as a kind of adjunct or shallow 
of the principal debt which was due 
before the bankruptcy. It is now 
therefore clearly settled, that where 
there is a partnership and separate 
debts also, the partnership shall not 
be admitted a creditor upon any in¬ 
dividual, nor any individual ..pon the 
paitnerdiip, until tho creditor* of the 
individual mid -die creditors of the 
|'-;irlnei«hip are satisfied to llic extent 
of (20s. in the pouud out of the re¬ 
spective estate. Also that where tlm 
separate creditors are paid 20s. in tho 
pound and there 19 a surplus, that 
surplus shall not go immediately to 
pay interest lo the separate creditors, 
but shall go to make the joint credi¬ 
tor! equal with llirm as to the prin¬ 
cipal J. No decision however lias 
gone this length, diat if both the 
joint and separate creditors are paid 
'JO*, in the pound, upon the payment 
U/ that amount to die trnsditois of 
each class a pari ner shall not be ad¬ 
mitted a creditor upon the nartner- 
sliip or upon the individual. But 
I-Ord Eldon could 110I distil igiiifJi 
these caves, for if* the principle is diat 
neither Use partnership nor the iwli- 
vidiufl debtor shall claim m competi¬ 
tion with the creditors, u»id if the 
creditors are etilided lo any interest, 
die interest is os much a debt as the 
capital, and that principle will pre¬ 
vent either the partnership or die in- 
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dividual debtor ranking with the other 
creditors, until Uieir demand is satis¬ 
fied, which includes both the princi¬ 
pal and interest of their debts. Lord 
Chancellor thought the prayer of the 
petition was right. jKr parte Reeve, 
T. 1804. 9 Ves. 588. Vide* Ex 
parte Mills, 2 Ves. jun. 195 ±. Ex 
parte Clarke, 4 Ves. 077. Erparte 
Konnlimin, Co. Bank. laws, 184. 

708. A joint and separate credi¬ 
tor must plcct against which estate 
ho will go iu the lift* iuulaiicc, and 


electing to go agaiust die joint estate, 
Ij e has uo preference to the other 

• lint creditors upou the surplus of 
liie estate, beyond the separate debts. 
fttr partcBcvan, T. 1804. 10 Ves. 
107. 

• 709. In. bankruptcy interest stops 
at the date of the Commission, unless 
there be a surplus, in which case cre¬ 
ditors baring debts bearing interest 
rcAivu subsequent interest. Butcher 
v. Churchill , U. 1808. 14 Vt§:i73. 
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L Estates and Interest* of the Ilusliand. 

II. The Wife's fatale zchrre unchanged by Marriage. 

III. Where the Estate the Wife before Marriage is so far reduced 
.. into the Husbands Possession as to be rcitlmi his Cuutroul and 

liable to his Debts; and herein of his Power over his Wife's 
Estate. 

IV. Of the Acquirements of the Wife after Marriage (a), What she 

shall be considered as a Feme Sole daring Cohabitation (b). 

. V. Acts of the Wife dnm solu, hose far binding on the Husband. 

VI. Arts of the Wife during Coverture. How far the Husband s/uill 
be bound, and herein of his oicn Covenants. 

VIL Arts inyMh a life voluntarily joins her TIusbunJ. Of her 
Appointment in his favour, private Examination, and Consent 
in Analogy to a Fine at Liw. intervention of Trustees. 

VIII. Contracts , Eights, or Claims, dissolved or not by Marriage, 

IX. Wife's Provision secured in Equity. 

X. Where the tVife shall elect. 

X I. Paraphernalia and Pin-money. 

XII. SepaiutioH. Alimony. Debts of the Wife, 

XIII. ^ Elopement. Adultery . Di vone, 
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Estates and Interests of the Husband, 


1. A woman seised of land, charge¬ 
able with debts, married,’ f and her 
husband received the rents but did 
not pay the interest of the debts; the 
wife died without issue; on a bill by 
her heir, decreed, the husband to ac¬ 


count out of liis own estate* Quart 
tamen. Brompton r. Alkis t M. 
1700. 2 Vein. 506. 

12. Plaintiff, the widow of H., bo 
fore marriage with him, had su estate 
in fee pf U; 100 per annum $ besides 
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household goods; by articles H. co¬ 
venanted that hk wife should bavf 
them to tier separate use, and dispose 
of them by deed or will; he ai§c* 
covenanted to h*ave her JtS 00, amT 
to settle some lauds upon her iu tail/ 
remainder to her right heirs; after-' 
wards he cot up hts own port of the 
articles and cancelled them; then be 
prevailed on liis wife to levy a tine of 
tome of her own lands, which t he 
mortgaged and settled them on his 
wife in tail, remainder to himself in 
he; most of die mortgage money 
was repaid, when H. conveyed away 
all the lamb he had settled by articles 
on his wife, made his will, (and died. 
Bill by the widow against the execu¬ 
tors of H. for au account of the pro¬ 
fits during coverture, mid satisfaction 
for the goods consumed. Decreed, 
that uo such account be takeu or sa¬ 
tisfaction mode, but if the mailer 
•hull find any of die goods dicy shull 
be ie>lored to the wife, for die wife 
was maintained by her husband and 
never complained to her trustees of 
his misconduct, besides, she con¬ 
sented to levy u fine ou her land*, 
therefore iw» notice con be taken ut 
the past. Bui the residue of the ar¬ 
ticles shall be performed to tin- 
widow, and because lands covenant rd 
to be settled were conveyed aw«.v f 
lands of equal value shall be purclua- 
cd out of the husband's as*c;U. ! he 
executors of A. prayed diat the widow 
should pay the remainder of the mort¬ 
gage uiouey, but as A. was the prin¬ 
cipal debtor, his executors were de¬ 
creed to pay it. Jlarriwn v. Con- 
stantiitfj E. 1709- 2 iiq. Ab. 147, 
pi. 1. 

3. Oh marriage the wife’s real and 
personal estate was conve>ed to trus¬ 
tees fii her separate use, but site per- 
niiitfd her husband to receive the 
feut->,\ bonds, and other securities. 
Peered, uu his deadly that all prin- 
cipal Mns Lie made good out of the 
™***^S2? Iml not the rents and 
inteimnotucs received by him dur¬ 


ing the coverture. Potrell V. Han* 
key, M. 1722. 2 P. \V. 82. 

4. The estate of a deceased bus* 
band is subject to the funeral charges 
of his wife, though slie had a separate 
maintenance which she di*|Kiscd of 
bv will. Bertie v. Lord Chesterfield, 
T. 1723. 9 Mod. 31. 

5. A man cannot make a grant to 
bis wife in his life-tune, nor will 
equity suffer her to have the t cholt of 
her husbands estate whilst he is liv¬ 
ing ; for it is not iu nature of a pro¬ 
vision, neither will such a giant re¬ 
voke the husband's will giving every 
thing away from her. Beard v. 
Beard , E. 1744. 3 Atk. 72. 

f>. Husband tenant in tail and his 
wife joined in a mortgage and fine of 
the hu-band'x estate; ll»o proviso 
give- the equity of redemption to (he 
husband aiul wile, and dieir heirs, blit 
the fine was declared to the u>e of 
die husband and Ids heirs. 1 he hus¬ 
band died. Decreed, the estate be¬ 
longed tn the husband, and the wife 
had the equity of redemption only to 
Secure her dower. Jack*on v. 
Packer, M. 1770. An»b. fib7. 

7. A treaty between luoliaud and 
wife for the purchase by him of the 
wife’s separate estate* shall not be 
carried iAo execution after the death 
of the parties; but the husband's per¬ 
sonal estate shall be liable for the 
rents received, and die hcirsjpf dm 
mother alialI elect between die estate 
and their provision under the hus¬ 
band's will. Pitt v. Jackson, E. 
178G. 2 Hro. Ch. Ca. 51. 

8. * The interest of a fuiul in court 
belonging to the husband, who was 
in a stale pf imbecility, was ordered 
to be paid to the wife for the main¬ 
tenance of the family, ftird v. Le- 
fotrt, M. 1792. * Bro. Ch. Ci. 

100 . 

9. Id an account against the hus¬ 
band’s estate of the diridendssof the 
wife's separate property received by 
him, consideration was liad of his ns- 
tra charges o cca sion ed by her luuacy. 
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Jttorney-Gcneral v. Parnther, T. Vount for the wife’s sMurmte estate 
179-1. 4 Bro. Ch. Ca. 40y. I r hich she iN.Tia.ited him to spend* 

10. llie divirliiids* of tlie wife's iSmith v. Lotrl Cameiford, T. 1795. 

separate property wus applied by tlie fe Ves. juu. 698. •• 

husband hi the mtiiiucnancc of the i - • —— * 

family; in.« estaie shall not be. liable llnw fertile husband's estate dtaj 
to ilsc wife ulio survived. Squirt v. be hound by his coveuauts for Ilia 
Denar, T. 179.1. 4 Bro. Ch. Ca. wife, or by her engagements during 
326. I coverture. Fide post, sec. vi. 

11. Neither is the husband to ac- | t 

• 

BARON AND FEME H. 

The IViffy personal Estate* where unchanged by Marriage. 

1C. If n.u*Hi and feme have a do- Parker v. Dykes, M. lf>98. I Eq. 
me l»»r money in right of the wife, Ab. 54, nl. 6. Sre jxist, sic. is. 
and the husband dies, she ahull have 17. A. a wife, oil marriage, was 
tlie benefit of the «*ocni\ So may entitled to h mortgage hi fed; after 
y. Mi.riiu, M. l Ui. Ca. 27. marriage, A. assigned his interest in 

.SFfccin. i. S. C. 11 to trustees, to cull in tlio money 

13. Where tlie husband make* no mid lay it out in land, to be settled on 

dioio .itioii of bis wife's money stand- tlie husband and wife, and their issue, 
in# jii trustees* narai.y, it shall go to remainder to the husband's hein. 
the wife, if she survives. TicisJen v. The husband died without issue, mod 
IYise % K. 1683. 1 Vein. l6l. then the wife died. This mortgage, 

14. A wife ou oiarri:i£c had fireo- as the wife s chose an action, shall go 
bold lands and £500 secured on to her executors. Burnet v. Kinas- 
boiid; her husband settled £45 per ton , M. 1700. 2 Vcm. 401. 2 
ami.o n Iht, and died insolvent. Uc- Freera. 239, and in Pro. iu Ch. 118. 
creed, that the lands belonged to the S. C. is reported; and it is diem 

, wife as her owu inheritance, and that stated that the wife died without issue, 
tho bond, ms her chose enaction, sur- and that die husband took out adou- 
wed to her. Lister v. Lister, V. nwtratu.ii, and then devised the mort 
KWtfcjg Vcm. 68. gage to his children by a former 

15. 'A. by will gave liis daughter rentre; but the corn t would notre- 
£•100, to be paid her by his son; the licvr the devisees against the claim 
daughter married C. who willed of the administrators dc bonis non of 
£100 per ann. on her, mid the sou the wife. ; 

covenanted to pay die £400 to C. 18. A. had £1200 in money, and 
C. died. This ,£400 survives to the £1200 in the city chamber; on her 
wife as her chose et» actilM. I low- marriage with B. his father settled 
man v. (Jorie, M. 1090. 2 Vera. <£240 per mm. on her. B. spdtt 
190. died. The father claimed the latter 

16. A. devisM lsnds in mortgage £1200, insisting that B. wu a pur- 
io be sold, and the surplus mud to chaser, but decreed that it survived to 
his daughter, who married o.—B. the wife, the husband having done 
bccamfe a bankrupt, and died, llte nothing to alter die property. Rud 
court would not assist B.'s assignees yard v. Seisin, M. 1702. Pro. n 
against the widow unprovided for. Ch. 209* 2 Fteem. 263, 
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19- Where »woman by a marriage \ Hardy, T. 1733. 3 P. W. 18J). 
agreement is to have the separate we J Seats, if it appears impossible fur 
ot any estate during covenurc, she the hu>:band to get bis wife’s consent, 
shall have that and its produce after i and he offer* to return ail tiu* money 
marriage; and if any of it is invested ' with iutercst and costs. 3 P. W. 
in a purchase, the court will follow it 189. (n.) 

as the produce of wlmt she ought to 34. A. had lauds at die time of 
hare. Easily v. Easily, M. 1709- tar marriage, as also a bond for 
2 -hq. Ab. I4t$, pl. !2. «£o00, iu consider a Lion of which her 

CO. An infant having lands of ii- husband made a settlement; die bus- 
heritauce of 4-9M) per ana. value, Imnd never culled in the bortd, but 
married A. By the marriage articles died indebted. 'ilie court woubl not 


alie was to couvey her lands during 
the coverture, and have a joiuturc of 
•£450 pr.r ann. settled on her; A. 
died before h was done, and then 
•he married B. who brought a bill to 
.have the j£4 50 per ann. settled. Per 
curiam . Here was a consideration 
precedent to the augmentation of the 
jointure, which should Lave been 
performed during the coverture, and 
equity will not relieve in a case of 
mere neglect; borides, if die court 
should relieve, the wife would have 
her lands and the ^450 per annum 
also. IVoofl v. Ingram , M. 1710. 
2Eq. Ab. 211 , pl. 3. 

Cl. A. pays contribution money 
under a bankruptcy upon a bond 
debt due to his wife, and died before 
a dividend; then the wife died. This 
remains the wife’s chose en action, 
and shall go to her executors, they 
repaying die contribution money. 
Anon . M. 1715. 2 Vem. 707. 

C2. Wlicrc the husband ami wife 
convey the wife’s lands, and the wife 
refuses to levy a fine, equity will not 
enforce the husband’s covenant that 
she shall levy it, but order the pur- 
chasc-moncy to be refunded with 
i costs. Ortrtd or Ouiram v. Round , 
M. 1718. 4 Vin. Ab. 203, pl. 4. 
See Lord Chancellor Eldon a argu¬ 
ments on this point in Emery v. 
WW, M Ves. 515. 

23. r lhe husband covenanted that 
his wife should levy a fine; equity 
will ciiforce it under a presumption 
that he obtained the wife’s consent 
before he covenanted. UaU ?. 


* allow an account to be taken of diis 
bond as part of tbc husband's v. 
Heaton v. Jluuel, M. 1720. 2 £fl. 
Ab. 407, pl. 13. 

25. An agreement by die buriuud 
to sell his wife’s f>tate, shall nut biud 
her w itliout her own consent. Ihyun 
v. Il'oollcu, H. 1?-21. 2 Bro. P. C. 
387. 

20. The husband's bond bcfuie. 
marriage to permit bis wife to dis- 

C * r e of brrhe|Kir<itc estate, subsists in 
w, though cancelled by him, mid 
flit* hcitdit of ii was decreed to die 
wife a - xccutor. L'oitcy v. Richard- 
aw, MSS. Cu. T. 1725. Reg. Lib. 
A. 4[M, cited in Pawlcl c. Dclaval, 
2 Vca. MU). 

27. When*, a |»owcr is given to a 
woman to dispose of her cbtalc by 
will, nud sJie marries, her power is 
suspended; but il revives if she sur¬ 
vives her husband. So deepreed in 
wpiity. Red Quern in DoqajjLproc. 
by whom this case was unusfl|Uy rc- 
fcrred to die judges, in 11. H, who 
were to return dicir opinion to llie 
cou# of Clumccry, but nothing more 
was heard of the cause.' Rich v. 
Jhaumont , II. 1727. 3 Bro. Ch. 
Ca. 30b J?. 

28. By articles made qii marriage 
of an infant in consideration of 
•£3500 duns paid lb the husband, a 
suitable jointure was to be made on 
her when of age in bar of dowrr, 
and site was to ccyivey her lauds to 
be limited to the husband in fee. 
TTie jointure was settled, aiul die 
wife when of age was a party to the 
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deed, hut she never conveyed her 
estate, nor was she ever requir¬ 
ed so to do by her husband, though 
her dower exceeded her jointure. 
The husband died, and the wife en¬ 
tered iqiou tlie settled lands. Held, 
she was not bound by the articles, 
nor by her acceptance of the joiu- 
turc. She therefore kepi her own 
c*U(c, and the joiulurc also. J*my 
v. Mornr , M. 17-8. Mos. 59. 8 
Mro.Ch.Ca. 514. 

2f). P. gave a third of a moiety of 
his personal estate to his daughter S.; 
she married, and when abroad w ith 
her husband they assigned this legacy 
in trmt for their daughter, provided 
they diet! before they caran to Eng¬ 
land; S. aflenvords married a second 
husband, who survived lief, but die 
first husband never reduced the money 
into his possession. If S. had conti¬ 
nued a widow she would Iiave been 
entitled to this legacy, and no notice 
would have been taken of the daugh¬ 
ter’s interest, (jnuvcnor v. Lane, 
IS. 1741. 3 Atk. 180. 

SO. If a feme sole , having .£1400 
stock, conveys it to trustees, to-the 
use of her intended luutbaud and her¬ 
self for life, with power to dispose of 
.£ 200 , this power survives to die 
wife on the death of her husband. 
Horner v. JiauUoes, E. 1742. y 
Mqfl. 335. 

widow seised in fee of copy- 
snrrcndcred them to the 
use of her will; on her second mar¬ 
riage her huabaud agreed she should 
devise rher estate during coverture, 
and she made her will accordingly. 
Per curiam. The surrender was 
cither void or suipended*by the mar¬ 
riage, and it is certain that a feme 
covert can neither moke a will or de¬ 
clare the uses of a surrender. George 

ex tlem . Tkomberry ▼. -, M. 

J74& Amb. 027- 

32. Bill *by a husband and wife for 
a demand in he? right; the husband 
dies; it is in naturo of a chose en ac¬ 
tion, aud survives lo the wife, and the 



]'• cause does not abate. Anon. E. 
P-1750. 3 Atk. 720. 

33. A wife may dispose of her 
separate personal estate by act in her 
life-time, or by will, but her real 
estate descends to her heir, unless 
properly conveyed, as by way of trust, 
or (rower over mi use before mar¬ 
riage, or by fine after marriage, but 
i$jt by mere agreement, which can 
only bar tcnmicy by the courtesy, 
unless it would be such as would be 
decreed to be carried into execution. 
Peacock y. Monk t H. 1751. 2 Ves. 
19It and in Unhne v. Tenant, I 
Mru. Ch. Ca. IG, Lord Tkurlow 
said, the rale laid down in this case, 
that a feme covert , with respect to her 
separate property, is competent to 
act as a feme sole, is the proper rule. 

34. Bond to a trustee for the be¬ 
nefit of a bankrupt's wife. The as¬ 
signees cannot briug an action, for 
by 1 Jac. 1. c. 15. a. 13, they have 
ouly the bankrupt’s remedy. Er 
parte Coysegame, II. 1753 . 1 Atk. 
192 . 

35. A. gave a bond reciting an 
agreement before marriage to settle 
his wife’s real estate; the wife was 
not an executing party, hut haying 
acquiesced under the agreement after 
her husband's death, she was held 
bound by it. Archer v. Pope , T. 
1754. 2 Ves. 523. 

36. A wife's chose* en action sur¬ 
vive to tier if the husband docs not 
reduce them into possession by suing 
for anil recovering them iu his own 
name, which is equal to a tangible 
reduction. Garfvrlh r. Bradley, 
M. 1755. 2 Ves. 676. 

37. A. codded to a rent-charge, 
married, and had a settlement; upon 
her husband’s death, the rent-charge 
was raarrear. Thrae arrears, though 
not strictly chases en action , yet, os 
chattels real, shall survive to the wife, 
there appearing no intention that the 
husband should be 91 purchaser of all 
his wife’s fortune. Sufcei/ v. Sa/trcy, 
M. 1770. Amb. 692 . Dick. 434. 
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fi 8 . A widow seized of a reversion ; 
in fee subject to an estate tail, and a/, 
trust term, (executed) agreed with 
her husband before marriage (without \ 
seal or stamp) that her property i 
should go to the survivor of them for * 
life, with power for her to dispose of 
it by will during coverture . She 
made her will betore marriage, giv¬ 
ing all to her intended husband, ag d 
died six months after marriage. r Ihc 
husband is entitled to an wpiitahle 
estate for life under the agreement, 
but the will not being protected by 
the power, is revoked by the subse¬ 


quent marriage. Hodden ▼. Uoyd, 
11. 178g. «2 Bro. Ch. Ca. 534 . 

39- A. ou marriage, agreed to set¬ 
tle his wife’s stock, fee. on her for her 
use, but be fraudulently prevailed on 
her afterwards to transfer the stock 
to him without a settlement. De¬ 
creed, he should transfer the stock to 
trustees for the use of bis wife, aiul 
v all costs. Lumperl v. Lamport, 
1780. I Ves.jim. ai. 

40. A husband’s assignment of his 
wife’s property, will not barherequity 
upon it. Pont v. Crashutc , 4 Bro.Ch. 
Cu. 326. 
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Where the Estate nf thp I ^ifi before Marriage it so far redured into the 
Husband's Possessiona\ to Iv hit bin his Cunt mid aiul liable to his Debts , 
and herein of his Fuseer over his Wife's Estate. 


As to the Husband's Alignment of 
her Term for Years, or Trust of 
a Term , Choits en Action , or Pos- 
sikililie*. 

41. A feme possessed of a trust 
term, married. Held, the husband 
might dispose of it, yet strut if the 
term had been assigned in trust for 
the wife with the privily of the hus¬ 
band. Sir lldh'urd Turners ca. 
T. 1661. 1 Vern. 7. inDum. Proc 
Lord Nottingham , in Pitt v. Hunt, 
M. 1681. 1 Vem. 18, expresod 

his surprize at this resolution, oik! 
said, there must not be one sort of 
equity in parliament and another in 
chancery; and he thought that from 
thenceforth it would not be .miflicient 



knowledge, and Lord Nottingham 


decreed it might be disposed of by 
him. 

4C. Hintigh a feme sole, cestui 
if lie trust of a term, shall have the 
term for her separate use, if die n*ar- 
rie> without any previous spivDM^nl 
with h«r husband: yet the husband 
may dispose of il for a valuable con¬ 
sideration after inarriagr, and it sluill 
I**- rjnod m equity, ms well as if she 
had had the term in herself, aiui had 
married. Sander* v. Page, lijUibb. 
3 Cb. Hop. C"3. ' 

43. As a husband may dispose of 

a term for wars, where the legal 
evtoto was in his wife, so he may of 
the trust of a term without the w ife or 
trustees joining; and where a first 
husband assigned* Una for the se¬ 
parate use of his wife, and (jjeii, am:- 
cond husband. of it, 

though he lias qna^Ro provision for 
tier; and her fradiees were in this case 
decreed to co&vijy the legal estate to 
a purchaser, judor v. Sarny itr, T. 
lftrt. 2 Vem. 270. 

44. A term for 99 years, deter¬ 
minable ou three lives, was assigned 
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in trust for C., who married, and died. 
Decreed, this trust of a term, as well 
as tlie term itself, 1 j belonged to the 
husband, and he need not take out 
administration. Pale v. Mitchell, 
M. 1709. 2 Eq. Ab. 138, pi 4, 

45. A feme had a large fortune, 
which, upon her marriage, Nyas placed 
under die cootroul of the court as a 


« in 
T. 


security, in case the wife should sur¬ 
vive or have issue, Iwf. aL She had 
two mortgages, one of which was paid 
off during coverture. Held, lliat the 
property vetted in the husband, and 
shall go to his representatives, though 
under controul, by way of cautiou. 
Held alio, that a husband may assign 
a term or mortgage for years whidi 
he l&us jure uioris, us lie may the 
trusts ot such term, and it shall pre¬ 
vail against the wife if she survives; 
but the husband cannot alone assign 
the wile’s mortgage in fee, or bond 
debt, which is lier chose en actiou. 
Packer*. hyndhan, M. 1715. Pro. 
iu Cb. 418. Gilb. Eq. Rep. 98* 
The difference between a bond and 
a term for years is, that a bond is a 
chose en actiou not assiguable at law; 
and a term for yean is a chattel real 
which a husband may assign without 
his wife, as also the trust of such 
term, and consequently the money 
secured by it. Fide Grey v. Ken- 
tish, 1 Atk. 280. Bates v. Daudy, 
2 Ajfe 208. Squib r. Wyn, 1 P. 
W. Wb. Bosvil v. Brandcr, 1 P. 
W. 458. Cleland v . Clcland, Pro. 
in Ch. fi3. Bluis c. Lady Hereford, 
2 Venv 501. Meredith r. Wyun, 
Pro. inCb.312,' 

40. ^husband being possessed of 
’it of his wife, was di¬ 
rt thorn, sod she had 
ly; but the eourt, on the appli¬ 
cation, restrained him from selling it. 
Anon. T. 1723. 9 Mod. 43. 

47- A term for years being vetted 
in A An right of his wife, be made an 
uuderlease with a covenant for re¬ 
newal, and died. Decreed,..* good 
disposition of the trnn in equity, and 


that the covenant was bit 
other hands. Steed v. 

. 723. 9 Mod. 42. 

' c ' 48. A husband may assign the trust 
<*f a wife’s term, unless it be a trust 
from himself, for lier benefit. So, 
also, he may dispose of her mo rt g ag e 
in fee as well as for a term. 'So, alto, 
he may assign a wife's possibility for 


& Valuable consideration, and lie may 
release her bond without receiving 
any pvt’of the money. Bates*. 
Dandy, T. 1741. 2 Atk. 208. 

49' As at law a husband could at* 
sigu hi j wife's term, so he may assign 
the tnist of a tei m, but the assignee 
need not protide for the wife before 
lie is entitled. Jcmqh ?. Moulton. 
M. 174*2. 2 Atk. 417. 

50. if became a question hi this 
case, whether an agreement fay a hui- 
d/and for a lease of part of his wife's 
term will bind her after his death, as 
tlie actual lease does; and it' so, 
whether the rout is his property, or 
survives to the wifo with the reversion? 
Lord Chancellor would not decide, 
but thought the husband was to b* 
considered as owner of the iutereita 
under the agreements. Druce v. 
Denison, T. 1801 . G Ves. 394. 

51. A wife possessed of choses eQ 
action, died, and her husband admi¬ 
nistered and made a voluntary assign¬ 
ment; this is an alteration, aud bind# 
the property, and had the husband 
died without administering, his wife’a 
chases cn actiou would have gone to 
liis executor*. Squib v. JVyn, M. 
1717. 1 P. W. 378. It now seeina 
settled, that although a husband may 
assign his wife’s chose en action, it 
must be for a valuable consideration, 
and that beyond the cousideration it 
wfll not bind die wife w rr iviu g. Vu If 
Bates r. Dandy, 2 Atk. 207.. Jfcw- 
sou v . Moulsou, 2 Atk. 417. Sad- 
dington v. Kinsman, 1 Bro. Cb. Ca. 
44. But u to the equity to wbicb 
such property is subject m the hands 
of the assignee, vide Jacobson v. 
Williams, 1 P. W. 383. At the 
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hearing of Saddnipto* v. Kinsman,} I assigned for a valuable consideration, 
E. 1779. Squib r. vVyn, and Shep- and it must beau assignment of thal 
pard v. Sheppard, 1 Bro. Ch. Cai I particular thing, and not mil in the 
31, (*•) were cited as instances dty intention or coustiunion of a cove- 
voluntary awignnitntB, and where • I nam. Hah kins v. Obi/n, T. 1743. 
Upon a bill to charge the estate, ilia i 2 Atk.549. 

court made a decree, to which Lora 1 1 57. It has frequently been deter- 

Tkurlow said, that a voluntary as - ' mined, that a husband may iiuigii his 
siqnmcnt of a real estate undoubtedly ! wife's chose cn action, and that turns 
finds, fade Worral r. Murlar, and, upon his right to sell. Hash v. Dal- 
Bushnan c. Pell, in Mr. Cuj-’s notua « ray, T. 1747. 3 Aik. 533. 
to jiiuvil r. Brainier. IP. W.4 jB, 58. It af-cm*, dial though the 
it tide post, a. ix. % Do/zA-’innke a iliilitnily in transferring 

52. A chose en action, though not a wife's stock at the uinUihc of her 
assignable at law, yet is ro in equity, husbsind.yet llioy consider themselves 
where the husband may assign it alone, bound to do it, if tin* husband insihls 
as he uiay any part of Ids wife’s per- upon it, the power of the lm*baml, 
tonal estate; so may a contingent in- • lion ever large: as it may be to dispose 
lerest which the husband has in right of this description of property, don 
of bis wife, or a possibility of a term, il»t necessarily determine that it is to 
which, though not good strictly by vest absolutely in him; for though htt 
way of assigniunit, will yet npeiatc may depose of his wife's term, or 
as an agreement whore for a valuable j he may forfeit it, or it may bo taJu-is 
consideration. Duke of Chand os I in execution for his debts, yet it is 
v. Talbot , 1731. 2 P. \Y. 6Gri. not so absolutely his, as to be tnuis- 

53. A. possessed of a chose en missible to his representatives, agaiiiot 
action in his own right, may assign it the claim of the wife surviving. 
without consideration, but in right of II ilduion v. IVildtuan, M. IH03. J) 
his wife he cannot, aud yet he may Ye*. *76, 177. Tide >1 it ford v. 
release it Lord Carteret Pas- Milford, 9 Vet. 87. 

rhali, T. 1733. 3 P. W. 199- 4 Bro. 

P. C. 168. flberc a Husband shall be deemed a 

54. If a wife have a judgment, and VnsrAaser of his H ifts J ot lime. 

it is extended upon an clegit, the hus- 59. In all case* where, the husband 
band may assign it without consider- makes a settlement equivalent to his 
ation; so, if a judgment be given In wife’s portion, it shall be intended lie 
trust for a feme sole who marries, and i shall have it. lilois v. TxiJy'Hcre - 
by consent of her trustees, is in pos- ford , T. 1703. 2 Vcm. 502. But 
session of the land extended, the has- if the settlement lie only in cousidei- 
faand buy assign the extended inte- ation of part of the wife's fortune, 
rest; and so, if die feme has a decree then ibe remaining part, if out oil 
to hold lauds uutil a debt due to her bond, shall survive to ilic wife, unless 
is paid, and she is m possession un- it was expressly agreed that die hus- 
dcr the decree, and marries, the bus- band should have it. Clelimd v. 
band may assign it without considers- Cleland, M. 1686. Prc. th Ch. 63. 
don, for it is in nature of an extent So, wlicre a husband agreed to make 

V'. a settlement ou liis wife, which lie 

•«,&>. It is now well known that a was by inevitable accident prevented 
possibility may be both asngncd and from doing, he was held to bout pur- 
rekasetl. Jenson v. Moulton, M. chaser of her forttmc and her )>or tiou, 
1742. 2 Aik. 417. charged by will on certain lands, but 

56. A wife's possibility must be not raised ui the life-time of cither f 
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was dccieed in go to tl:e adnmu>tra- 
tnrs of ll»c liusbond. Meredith v. 
Wynn, E. 1711. l*re. in Cli. 312. 

liq. Kep. J 70 . So, where a 
wife had a diosc *n action, which 
ww umler consideration tw a part, of 
lutr portion for which the jointure 
whs made, and the jointure was tile- 
quale, it whs decreed, upon the hua- 
bamls dentil, it should go to his exe¬ 
cutor. Nnrltomt* ca. li. 1705. 2 
Freeiu. 232. So, when- u wife, hud 
a fortune to be ruUed out of a term, 
to commence in future, and her hiis- 
liand died hefon* tcim com¬ 
menced, la* shall f sc her chose en 
action, if he has • ifil; a Fcttlenii'iit; 
but if not, they •Hall survive to the 
wife. 3/orgc/’irrt. F.. 1709- 2 Eq. 
Ab. 1(i7j p(. 12. Most of the ca>.es 
011 this subject have gone upon the 
r»*ahon of equality, w here a hu«band, 
by making an adequate settlement on 
Ills wifi 1 , becomes a purchaser of her 
fortune; hut in this case the wife had 
only a provision if she should survive, 
with an agreement on the part of the 
husband, that he would leave her 
.£‘200; yet such was the cx|mths 
agreement lictwccu flic parties, and 
it shall bind; otherwise the law, 
w liicli gives the chance of sun ivur- 
sbip, must prevail; but ben' the wife 
lias waived it, and the husband never 
having reduced licr clioscs eu action 
iuto ^possession, it is a sufficient con¬ 
sideration to make hinWw purdui**. 
Decreed, the husband's executors 
shall have a bond debt of *£200 due 
to the wife, and not received by the 
husbaml. A dams v. Cole, II? 1735. 
Ca. temp.Talb. 168. 

Of), The wife's chose cn action 
before iqnrriagc was charged on the 
husband’s estate, on the death of the 
husband it shtfit not survive, but he 
merged; yet if a husband, in con¬ 
sideration of the wife's chose cn ac¬ 
tion fecrived by him makes mv ade¬ 
quate settlement, equity will not de¬ 
prive ber of that right which the law 


223 

gives her. Seyt v. Price f T. 1740. 

9 Mod. 217* Barn. 117. 

Gl. TTie wKc'b portion has in some 
esses been decreed to the husbaud, 
wliere he has not inode an adequate 
lettlcmcnt, if made before marriage. 
Serin, on a voluntary settlement after 
maiTiage. Lanoy v. Duke of Athol, 
M. 1742. 2 Atk 448. 

402. A husband who had made a 
jrttlc nienl on his wife after marriage, 
was cousklt.rfd as a purchaser of u 
mortgage M'ir.gmg to his wife, 
though he laid not reduced il iuto hi* 
possession. Sykts v. Mrynul, T. 
17ft)/ Oick. ste. 

fid. Where, ujv>n a marriage, the 
husband makes a settlement upon 
the wife, and her portion is vested in 
irusieev to provide for the issue in 
certain proportions in specified 
events; if there be cmi unprovided 
for* Uic portion lieloaigs to the hus¬ 
band. Il’tt/kim v. Hat It in *, II. 
1787. Vem. Sc Scriv. Gl. 

f4. A provision by a marriage set¬ 
tlement km not considered as a yaif- 
eliase of all the properly of the wife, 
unless particularly expressed or 
dearly imported to be so. Druce v. 
Derjvm, T. 1892. 0 Ves. 385. 

fti. A Ncttlcinent was made by a 
luivhniul in consideration of the for* 
tunc or portion which he would re¬ 
ceive with his wife on marriage. 
Ilf* wus held to be limited only to 
the portion actually paid on their in¬ 
termarriage, and not to extend so far 
ns to make him a purchaser of future 
accrssioi.r, miles* such an intention 
be expressed, or clearly imported 
by the settlement. Carr v. Taylor, 

E. 1805. 10 Ve*. 574. ride Mil¬ 
ford r. Mitfonl, 9 Ves. 87. 

ThcCaurt viII not allow theIfushgnd, 
or thine claiiwfu? under him, to 
take the IVifdTPortion in equity, 
erithortt making a suitable Provi¬ 
sion for her . 

GG. So, where the portion of a 
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lunatic, wm by order of court paid to 
the muster, to Le giveu to her hus- 
band on his making a settlement, and 
the husband assigned the money over 
to l;*s creditors without making a set¬ 
tlement, the court declared be should 
not lay his hands on the money, 
without providing for liis wife; but 
in regard the husband died, and then 
the wife died without issue , the mone y 
was decreed to the husband’s credi¬ 
tors, for his right was then-ihe same 
in equity as at law. Nightingale v. 
Lockman, M. 1729- Mot. 231. 
Fitxg. 148. 

07. bo also, where a wife's legacy 
was l>er only portion, the court al¬ 
lowed her husband the interest of it 
for her maintenance; but where the 
husband had received crest part, 
and'refused to make a acuTement, the 
court stopped the residue and the in¬ 
terest alio, (hit it might accumulate 
for the wife’s benefit. Bond v, Sim- 
monds , H. 1743. 3 Atk. 20. 

68. But this relief is personal to 
the dp} fe; for where a husband, upon 
his wife's deatli, becomes entitled to 
her cixoscs cu action, the court will 
not compel him to provide for chil¬ 
dren,lest it should pnuudicc creators. 
Striven v. Taplty , T. 1763. A mb. 
309. 

6ih As to the cases , i chert a hus¬ 
band becomes bankrupt before he has 
teemed his life's portion , and thr 
Wit, of proud, ngfor her, to whu h 
his assignees am subject, ride ante, f it. 
Bankrupt , see. viii. etpost, tit. Baron 
and lane, scc.ix. 

70. And half far the choses en ac¬ 
tion or possibilities of the wife shall 
pass , by the commissioners* assign¬ 
ment upon the bankruptcy of the 

ante, tit Bankrupt , s. 
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MwtUanea. 

71. Feme mortgagee in fee of a 
copyhold estate married, and died; 
vourt would not decide whether 


the husband, as the wife's admisuo- 
trntor, or thr heir, should have tht 
benefit of the mortgage, there being 
no covenant to pav the money. Tur* 
ner v. Crane, E. J683. I Vcru. 170. 

jit vide - v. Hicks, 1 Vern. 412. 

Baker v. Thorubury, 1 Ch.Hcp.283. 
Noyes v. Ellis, 2 Ch. Ca. 220. 

72. A widow before her second 
marriage, without the privity of her 
intended husband, assigned a term in 
dust for herself and child. Held 
good; but a power reserved to dis¬ 
pose of the remainder of the term 
after the decease of herself and child, 
held void; for not bring disposed of 
before marriage, it vested in the hua- 
luud. Blithe's ca. K. JGB5. % 
Freem. 9l| 92. As to cases of fraud 
on marriage contracts, vide post, tit. 
Marriage, iii. 

73. Money awarded to the husband 
iu light of his wife, will go to hia ex¬ 
ecutors if he dies before payment, for 
die award is such a judgment as 
changes the property. Ug/ander v. 
Boston, E. ItiHfj. ! Vem. 390*. 

74. A man may sue alone for a 
debt due to his wife on bond, and if 
lie dies it will go to his executor; 
but if lie sues jointly, and recovers 

I jad^irtrur, ami dies, it will survive to 
llit wife. S. C. el vide (Jai forth v. 
lhadliy, 2 Ves. 676. 

73. A debt due to a man, jure ar- 
oris is considered as originally due to 
him, withirf* 7 Jac. I. c. 10/ and 
therefore scizable ou an extent. Re¬ 
gina v. Thornton , H. 1708. Parker, 
271. # 

76! Feme entitled to a'portion 
after her mother's death, and uo in¬ 
terest payable in the mean time^ de¬ 
creed (by her consent after marriage,) 
that her husband may have a moiety. 
Butler v. Duncotofy T. .1718. 2 
Vem. 762. \ 

„ • 77. A note given to the wife, in 
the husband's life-time, for radbey, is 
part of the busbmd's assets. Hodges 
v, Beverley, II.1724. Bunb. 188. 
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78. A. survived her first husband, 
who left her a legacy, but alio mar¬ 
ried, and died before it was paid to 
her second husband; then he died, 
the ieguCy being unpaid; the second 
husband lud au absolute interest hi 
die legacy, by surviving his wife, and 
her administrator At Louie non , is only 
a trustee for the administrator of the 
husband; for husband and wife, dur¬ 
ing coverture, uru but one person, 
ami the husband surviving Iras uu ex¬ 
clusive right to administer, limn- 
jihrey *. JJutic ii i E. 1737. 1 Atk. 
458. 

79. llaron and feme covenanted 
before marriuge to release the right 
under the custom of Ijutdon, to be 
derived from the wife's father, die 
husband a release shall bind the wife, 
and air award to the contrary shall lie 
sot aside. Mtdrufc v. Medcu/fe, T. 
1737. 1 Atk. til. 

80. A. gave a thin! of a moiety of 
Ills personal estate to U. his daughter, 
who married, and joined her hu-band 
C. in an assignment of thi» legacy, in 
trust for the daughter; C. died before 
the money was reduced into posses¬ 
sion. B. married I). who survived 

• 

her,; Per curiam, if 11. hud continued 
a widow slie would have been en¬ 
titled to this third, aud uo notice 
would have been taken'of her daugh- 
Ur’s interest, (irosveuvr v. Lane, 
B. 1741. ‘2 Atk. 130. 

HI. If» bond be given to a feme 
she aud her husband after "mar¬ 
riage must join in the action, other¬ 
wise, if given to tlie wife ofler mar¬ 
riage, for tlffcn the husband may main¬ 
tain an action alone. Bate* v. Dan- 
dy % T. 1741. 3 Atk. 006/ 

82. Wherj there is a bond debt to 
the wife dam sola 9 and the husband 
receives it at law, court will not 
grant au injunction, for the action 
was. proper.. J arson v. Moulton , 
AJ. 1?42.*2 Atlc. 417. 

83. Where the ecclesiastical court 
has consented that's husband shall 
receives his wife's 

Vol. 1. 


granted an injunction to stay proceed¬ 
ings there. S. C. 

84. Where a husband recovers 
judgment for the wife’* debt, and 
«|it'B before execution, she is entitled 
to the money, and not bis executor, 
v. Simmons, H. 1743. 3 Atk. 


sr '■ : 

Is. wi 


Where a wife has a demand in 
licrtiwn right, aud the husband ap¬ 
plies for it, the court will take core of 
Ih-T, if no Ktulcinent; but where the 
wife's father, on marriage, covenanted 
with the husband, it never was the 
wife’s debt. lirctt v. Forcer , H. 
174b. 3 Atk. 403. 

8f>. A trust created by the husband 
of the wife’s estate, not being deemed 
fraudulent against creditors, or a sub¬ 
sequent purchaser, equity will not 
carry itfurtlier/though voluntary con¬ 
veyances are generally held fraudulent 
uguiufit purchasers. White v. San- 
turn, H.l74t>. 3 Atk. 410. 412. 

87. Where a husband died before 
lie took out administration to his wife’s 
estate, it shall go to his representa¬ 
tive, for it is vested in him at her 
death; but had the wife survived, her 
chutes ch action, not reduced into die 
husband's possession, would have sur¬ 
vived to her. Elliot v. Collier , T. 
1747. 3 Atk. 520,527. 

88. A husband assigned his wife’s 
chosen cn action, for the beneiit of an 
unprovided child by his former mar¬ 
riage; the consideration of natural 
love and affection held not good. 
Beckett v. Beckett , M. 17tt). Djck. 
340. 

8!). By agreement before marriage 
the husband may renounce his right to 
the wife's property. Hoare v. Uoare f 
E. 1790. 2 Ridgw. P. C. 278. 

90. Where a husband died before 
receipt of money ordered to be pHid 
to him in right of his wife, decreed 
to-liis executors as a vested interest 
in him, Ueygate v. Annuity , T. 
1791. S Bro. Ch. Ca. Sii2. 

91. By marriage, a husband ac¬ 
quires an absolute property in all his 

Q 
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Mile'* pcrsounl estate, capable of ira- then went abroad -without making 
mediate and tangible possession; but any provision for hia wife, where* 
if it can be reduced into possession upon A. B. the surety, filed a bill tr# 
by action only, either at law or iu enforce the husband's assignment 
i ijiiiry, he bus ouly a qualified in- as indemnity to liim against past and 
tercai, such a & will enable him to future payments, and the same was 
make it absolute hy reducing it into I establish**!, but upon a bill filed oil 
possession : but if be (Idea not do i behalf of the wife, the court directed 
so, it will survive to the wife as ncr | llie remaining £\ GO per annum to 
vfnut vn action . iMughumv. tiryny, ' be paid to her. IP .right v. Alorlcy, 
T. 1797. .*) Vcs. 4C9. ; and Motley v. St. Jibuti , H. lfiOi. 

9‘d. A settlement of (Jio property i 11 Vcs. 12. 
of a feme, covert, ward of the court, . J)(>. Trust by will as to a moiety 

and of all the diviilcnds and interest j of tin; share of testator's married 
accmed, wu* directed in this case in ; daughter A. for her separate use, to 
opposition to the husband's asrigu- , the nnl that it may not I*' subject to 
mint lor a Suable consideration. the centnml, &c. of J). her present 
Like v. Hereford, T. 1797. 3 Via. or any future husband, remainder t«* 
50(). Aw to a particular assign- | her husband B. for life, rcnuiinder 
ment by the husband for it valuable j fur ull the cbildrc!i of A., and iu 
consideration, tide Bunion t . Dean, case there shall not be any childitn 
3 Vcm. Oi)?. Os well v. Protest, C 1 of A. or ulj shall die before 21, for 
V«. jun. ii& 0. Brown r. Clarke, rl ! the Rui\i\ors of U. ami A. Ills wife, 
Vw. Freeman r. Parsley, J his or Lor exeeuloift, £vc. aud as to a 

Vcs. 421. moiety uf each of die rim res of ear h of 

9J. A husband is funded to the hi* tno uiinuitried daughters, ** upon 
income uf his wife's equitable in- the liU trusts under the like restric- 
rcrest, unless lie. has imivul mhiio j tiom- ’ ns ilocrilwd couerning the 
fortune with her, or has misbehaved, | dunes of A. “ so and iu such itian- 
as hy luimiiig away with a ward of | 4 * ih r ay licit the same may I** re- 
die court Alaeuw/ry v. l*hit/i{U> j ° cured fur the benefit of bis said 
T. I79S. 4 Veit. 1J. ’ j •• daughter ami tteir children, and 

{K. Bill by a hatband to bav» his • * % and not te subject or liable to tlm 
wile's portion, purt of which vn#'. “ rodtroul ofuuiy husband dicy mny 
invested iu slock, made up i:i**:icy, I u happen to inwT,” one of din 
oil die ground either of exprt v< con- j unmarried daughters liaving married 
tract or reprcscuunon upon which I and ifcd without issue, her husband 
the marriage took place, was tlK- j surviving was held ihjI entitled to 
iniased: tlw description by die article-* j nny interest iu die moiety, the subject 
though generally 11 the sum of j of die trust created by the wilt 
.£4000” referring to dial sum as in Jnrltl v. try all, T. 180£. tl Ves. 
battlement; and the representation 48.#. ' . 

itudcr circumstances- uoi amounting 97. A legacy was given to a mar- 
to a warranty, and procccdiug upou ried woman subject to a life interest, 
a common mistake. J indie v. Med- but with consent; it wwf, during the 
/Wtf V. ISO;). 9 Vcs. 13# existence of sucbjjte interest, paid to 

\ih». IV A. beiug entitled for her the husband; this is-such a rcduc- 
Vt to per, annum, dividends lie n into possession os will bar the 

/fyf flock hn.c.-trd in trust for her, mar- aifc\ right .by survivorship. Aw- 
iie»i I.S.^ wlm marfo uu assignment tce/l v. liar/e , T. 180ft. • 13 'w. 
of pm l <#rjt /a vi*. £iOn pcr tMHuu), 471. 

' suid A, jB. became his surety, L S. y&, But possession by die lav- 
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band a* executor anti tniRtee is uot 
such a reduction into possession of 
Ilia wile’s share in the residue, as 
will entitle him ngainM her right by 
survivorship. Z taker v. Ha//, T. 
I BOti. HI Ves. 497. Wall v. Tom- 
thiWHf K. 1H10. l6Ves. 413. 

9!J. On marriage a settlement was 
ni:id<: 9 giving baclc to the wife her 
original fortune after her husband's 
death, and which, inf. al. contained a 
covenant tiom the Imhand, Unit if his 


wife should receive a reversionary in¬ 
terest to which site was entitled under 
a will, it should go on the same b usts 
as the rest of the settled property. 
The husband becoming bankrupt, 
tl|p wife lias no claim upou that 
reversionary fund against a purchaser 
un\er the commission, for her right 
didliot commence till after her bus- 
baiiVa death, and his was absolute. 
Itasevi v. Serra, T. 1807. 14 Ves. 
513. 


BARON AND FEME IV; 

Of' tht Acquirements of the Wife after Marriage (a). Where she shall he 
considered as a Feme Sole during Cohabitation (b). 


(a) Of the Acquirements of the Wife 
after Marriage. 

100. Where a legacy is given to 
a feme covert, payment to her alone, 
without her husband, is not good. 
Fulmer v. Trevor, M. 1(184. 1 
Vt rn. 261. 

101. A voluntary bond by a hus- 
baud, not indebted, to make his wife 
si jointure; the jointure was made, 
•Mid the wife evicted; her giving up 
die bond dining coverture shall not 
bind her, but she shall have her 
jointure made good out of her hns- 
hands personal estate^ Heart/ v. 
Suftha/L H. I (ML Wcm.4C7. 

10*2. A copyholder for life, wkrre 
by the custom there is a widow s 
i state, agrees to sell for his own life 
and his widows; the widow is not 
bound. Mangrove v. Daninvood, E. 
1()88. 2 Vent. 4»>. (id. 

103. A? purchased a walk, fnd 
took the patent to himself, liis wife, 
and I. 8., and to the survivor for 
life. A. diet! indebted; the wife 
shall have die bcuelit of the patent 
for her life, as «she cannot be a 
trustee for her,husband; hilt sccus, 
as to 1. S. Kingdom* v. Bridges, 
T. 1688.4 Vent. (J7. 

104. A purdiascd a copyhold, and 
took the surrcixler to himself, his 
wife, and daughter, and their heirs; 


A. and his wife take one inoicty by 
entireties us one person, and the 
daughter takes the other; A. mort¬ 
gaged his estate, and died; tbo 
mortgage is void and no relief in 
equity. Back v. Andrews, H. 1(590. 
2 Vcm. 144. 

10.5. Bequest of a personal estate 
to a feme covert for her separate use, 
without naming trustees, whether tills 
shall bar the husband l Dub. in 
Harvey v. Harvey, T. 1710. 2 
Vein, toft, but litis point scents now 
settled. Fide Bennct v. Davis, 
post, pi. 114. Rolfe v . Budder, post, 
pi. 112. Darley u. Darley, post, pi. 
1*7. ... 

101 ). A wife having power to dis¬ 
pose of the personal estate which 
sho had before marriage, afterwards 
got a large personal property pri¬ 
vately on her father's death, which 
she concealed from her husband, and 
disposed of to charities; this shall 
not be made good to the husband so 
as to disappoint tlie charities. Pf7- 
kington v. Cuthbcrtson, £. 1711. 
1 Bro. P. C. 337. 

107. A wife cruelly treated by 
her husband, became entitled to 
,£3000 as her share of her intestate 
molher’s estate; the interest of tho 
money shall be paid to the wife for 
her separate use, then to the husband 
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£28. 

for life, ami the principal to the | her what the law gave her. Ijinnoy 
children, if any; and if not, to the v. lujnnoy, T. 172$. Sol. Ca. in 
Hirvivor. Sichuts v. Danvers, IS. Cb. 48. 

1711. 2-Vern.671. 114. A.dcVucdkmdstohiadaugli- 

1U8. A. by a will gave «£:»00 tp Ur, a feme covert, in fee, for her se¬ 
at feme i •overt, payable out of a rb- j par ate use, but did not upi>oint any 
version of land, but created uo so- j trustees; the husband became bauk- 
parate tiin*l; tin* husband assigned mol; the lauds shall not la? subject 
thia legacy to trustees for his child ten, ! to the bankruptcy, for equity will 
and by will bequeathed it in *ike : supply the want of trustees, and pro- 
manner; decreed a good assigiuneut, ; tcct the wife, licunet v. Davis, M. 
and that lie had a power tp extinguish } 17-5. 2 P. IV. 3l(i- 
or release the legacy, which he by j 115. A. alter tnarringe, purchased 
will containing, had bound his wife, a term to himself mid wife, and tiro 
.7 thins v. DovLury, M. 1714. Gilb. | survivor. A. mortgaged the term, 
lSq. Rep. 88. j witli protiso, to be void on payment. 

JOJ). Where the residuum of a ten- | of the money by either of them, or 
tatur’s estate bequeathed to a few : the c seen tors of either, and lluit the 
covert, is not collected and reduced j husband, his cvciiloi>, &c. should 
to a certainty in her life-time, u is ; quietly enjuv till default; die lius- 
uot a vested interest, but reiusins a I tend, m-vcii year. aft«r, died iudebt* 
chon* en action, and shall goto the !«*d; drencd, that ibis settlement, 
administrator of the wife. Amhurst ' hi iug alter marriage, was voluntary, 
v. Selby, J I Vin. 377, pi. 8. ! ni.d die. equity of redemption being 

110. A Iarj;c legacy was left to ' ravtrvrd to tmdi, was assets to pay 

defendant's wile, for which lie sued die liiisbanu .s debts. 2hf 

in the spiritual court; Uslotor's car.- au f, T. 17 •-€». *2 P. W. .'XM. 
entnrs hUA a bill for su injunction j l!«». 1..S. tkuMtl 4"UX> per an* 

against the husband: /arc car ana, to bis son A. ami 11. his wife, 

the money shall Ik* secured to tin; ‘ their lives, viz. .1*40 to A. f and 
wife, \\)u>wM:ver may be llie plan-lit? # ./l k) to J5.—died; II. shall take 
io u*k it in equity, (jurdincr v. the whole. Cutiper v. Scott, il- 
Walker, IL l?UC. 1 fcira. 60.:. . 17:11. 5 P, 'W-l. 

111. A Jem,* covert having a sc- j 1 i7. J. H^Kwill gave his daugli- 

panitc estate, borrowed mom *. on • ter A. die wile of JL, all Ids jewels, 
bond, and died ten yean uii« r, (be ; household goods, &c. to be at her 
husbuud possi'Micd himself <«: imr cf- j di.q»o>aJ, M ud do therewith as she 
feels, and insisted on the statute ut j should think lit. B. became bank- 
limitation*. Decreed, the bond dud! : nipt; tin* bequest shall nut pass, by 
be. satisfied out of dm wife's a**eb ! the ruuiuiioidiiiA 1 assignment, for 
left by will. . Morton v. T*r+i(le, | it i* to the separate use of the wife. 
T. 1723- 2 P. W. 144. ! Kirk v. Vaulin, 475.1.. 7 Vin. 96, 

J12. Bequest of a bond to. a { pi. 43. .. 

feme covert for her separate use, is 118, L. S. gave ,£4000 in tfu#t for 
•os much Imt property as if vested in the separate use of a June covert / die 
tnwu***. AV/i Jim/tkjrK, J?24. court would not allow jbe money to 

ihiiib. 1 « 7 . " ’ s v * be paid to her hnstnud,. though she 

113. A f tot" covert after nfr- aticudtd io . court aid. consented. 
iM'.cliUtl i* Surge accession of fortune j Hfuchivudv* IJorfis, 1W4, cited 
and though i.i r husband made a nilr. in Penn w* Peacock, Ca. temp. Talb. 
•Uucinciit, ami iucitssoil her jnibr; ; 4ih 

luic, yet equity wuuld not ukc lruift : XI9. A. gave the residuum of ter 
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personal estate to B., not knowing 126. Diamomk given to the wife 
•Ike wan married; tile husband of B. by the husband's father on marriage, 
agreed to make a se.uUement, bnt aro her separate properly, glut *u is 
died before it was done; B. admi- a prescut irom a stranger dnrim* iro¬ 
nist! red. Lord Thnr/ow thought vrrtiirc, but not so clear u case, 
the whole was the property of ihe 'luukcts given by a husband to his 
wife as survivor, and decreed accord- wiV, ore her separate property, and 
ingle. Fortr. Fort , H. 1735. Ca. \ «o iietermincd. Graham r. London- 
temp. Talb. 171. i defy, M. 1746. 3 Atk. 393. 

120 . Plaintiff gave a feme covert i l5z. if an estate is given to a 

a promissory note, and a bill was j husband for the livelihood of hLs 
brought to discover tlie consideration; j wife, he will he a trustee for her 
but die husband dying before answer, j separate use, and technical words 
thermit was abated, for a feme i are not necessary to create a sepa- 
mreri can have m» separate pro- j rale trust; th'eHtionft is enough horn 
petty. LcighthoHm v. I io/iilny, E. to bhrif the tcslslor's intention. 
1739. 2 l!q. Ab. I, pi-A. v 1 hi/try v. Parley, M. 1746. *1 Alt 

121. A legacy of .tffrfl was given 

to n feme nrctrl , blit her husband 10*. Wife cannot during cover- 
died before it became payable; held, tuft? acquire any property distinct 
this was in nature of a chose en action, from her liiislximl. I names v. Filing, 
mid shall survive to the wife; for it 1747. 3 Atk. 076. 
cannot be presumed that the husband 129. If a gift by a husband to his 
had released it Brothe/vzo v. Hoad, wife, be niacin to a trustee for her 
K. 1740. C Com. Hep. 725. separate use, in possession, it will bo 

122. Where ii hnsbaud borrowed good ut xenh/c. S. C. 

money on hi* note, and promised to 130. A wife seised of a copyhold 
assign his wife's mortgage, a* a sc- estate without her husband joining, 
ciiritv, it was held s disposition of but in hi* presence, surrendered it 
her chose en action, pro tanto , and to the use of her will, nud devised 
that the surplus belonged to tlie wile, it to A.; tlie fact of the surrender 
J tales v. Dandy, T. 1741. 2 Atk. 1 not being before the court, it won 
207. * amt to Ik* tried, bit J>mi Chnucellor 

123. A wife had aTOsefcold rent- thought tlie sum aider good, or tlie 

cltarge devised to licr for life; her Reward would not have taken it in 
husband may distrain for it duriug » the husband's presence. Taylor v. 
coverture, but cannot convey it away, [ Phillips, E. 1749. I Vrv. 229. 
for she may be entitled tn it wholly, 131. Though n husband cannot 
by surviving him. Fitzcr v. Fitzcr , by law assign a wife’s possibility, 
H. 1742. 2 Atk. 511. yet equity will support such nn as- 

'124. A "wife' cattnot change flic rignnumt, if for a valuable cmiKider- 
nature of her mtale, after nuiniftge., alion; ni this caw; the wife had a 
for being luuler coverture, she can- legacy of stock payable on a con- 
not comiact* Oldham vAUnght », tingencY, which «Hd not happen be^- 
M. 1742. 2 Atk. 452. \ '* fore, die husband beenrao bankrupt * 

•125. Where a <wjfe Jibs k power die Imsbjnd had awigncd. it as a 
to dispose ofJfer separate’ estate, security for ndebt,and the phrtinJar 
her diMpo5iti(j|/of *)t must be by aclS 1 assignee had notice of tho wife's 
strictly* pdfsuhtg die power. "jfoSj equity, but he waived his security; 
v. Ester r T. 1754.3 Atk.’flO»;BiHr- consequently, when the stock* come 
nett r. Mann, M. 1740. 1 Vet. 157. to tbe bankntpi’s assignee*, they 
S. P. • •' took subjeetto the tame equity, and 

‘ i 
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the stock win decreed to be trans¬ 
ferred lo the wife. firry v. KeniixJt, 
T. 1749. I Aik. •ISO. 

132. Upon n bill by husbnnd and 

wife for money in her right, the court 
will decree it to them jointly, th/.t 
the wife may have a chance of s/r- 
vi vend lip. Ptncld v. Dctaval,i 1\ 
i733. 2 Vo*. CMi9. / 

133. A. covenanted, on the Jwr- 
riage of her daughter, to whom aim 

E ve a portion, that the, would give 
r equal lo wlmt she gave the rent: 
A. left her daughter a legacy, ami 
ahe took a parr of the residue; the 
wife survived. Decreed, dial wlmt 
the husband had not reduced into 
possession, should go lo the repre¬ 
sentatives of tin: wife, lluro being 
no contract lo give him a rtrlain 
right, (itjrforth v. Dr at Iky, Al. 

.1733. 2 Vc*. fi7ti. 

134 Covenant in an infant’s settle¬ 
ment, that whatever should come 
from her mother, or oMothm*, diouhl 
be bound thereby; tins is rod rained 
to what may come from the mother 
only. Williams v. Hi/fiium, E. 
1782. 1 Bro. Ch. Ca. I3C. 

135. A mail* infant married an 
adult, who covenanted lii.it her es¬ 
tate 2 >l louid lx; si. tiled to ccrlaiu uses. 
If a woman agrees to tattle her 
general expectations, when they shall 
tail in, without fraud, on her intended 
ho* band, the agreement shall be exe¬ 
cuted,, uuri the. ’.husband, when ut 
age, shall answer the contract; and 
the court rested on the wife’s cove¬ 
nant, for the husband's only operated 
to take away all imputation of fraud. 
Sslocomh v. Glubb, If. 1789. 2 Bro. 
Ui. Ca. 343. 

JoG. r fW interest of n real and 
pctfonul fend, waa onlered to lie 
paid to fnuknipt’fl wife for life; site 
afterward* became eiifitlevl to a dis¬ 
tributive share .of an intestate* ea¬ 
ten* : ;h . is nut a new mu rest striv¬ 
ing In the bankrupt on In r death, 
. but vested ?\ the death of die intes¬ 
tate, and shall go to hii assignees. 


Hob in ton v. Taylor , T. 170fl. 2 
Bro. Ch. Ca. 5«MJ. 

137. A wife became entitled to 
a distributive share of a peixonal es¬ 
tate; the husband and wife being 
inhabitants of Prussia, the court 
doubted whether to make u settle¬ 
ment on the wife, or order llie whole 
to die husband; it was referred :o 
the master, to enquire what was the 
law of Pntuia in such cases, and 
the coui t, after enquiring into the 
custom of IajiuIoii, ordered the 
whole to lie paid to the hu»bajid. 
SuiCi/tr v. Shot?, T. 1792. I Amir, 
tfcl. * Campbell v. FmicIi, 11. 1797. 

3 Vw. MO. 

138. Where money is declared 
due to a wife, the court will not 
order it to be iniii In Inr Unices 
on motion, till the master lui.s made 
his nport on die sUtloinont. Haul - 
wick v. J/ym/,T. 179.5. 1 Amlr.274. 

IIliishnud and wile l»v imh.n- 
luiv w>ii'uitl iu tried fm the husband, 
prnonal property bequuitlu.il In tin*, 
wifi:; the husband, by will, gnv* his 
real ami percona) estate in litisi for - 
his wife for life, remainder out, 
and dell; on the bill of die wife 
j und tierMcnnd husband, lb» assigu- 
j ii.i-*.t was delivered up to lie cam- 
! irJitd, « n dicir waving all bc-ncit 
| under die lirst%usbnnd’s will, llrigfi 
• \. D utter, T. 1793.2 \ ej. jttn..Ci7^. 

110 . An action will not lie by n 
! Imsbaud against an i:.M*ciilor, for p*-r- 
s-unil property licqucallied to hi* 
wife. S. C. 

141. Testator having proved tlm 
vahieof m viral auiniitie.s «.ncurcd to 
die separate use Ihm wife, under 
a commission against the grantors, 
hi* asset severe charged with die div i¬ 
dends only; but the ilaitu of his 
widow to'diuaccUvidcud*, us a gift 
by him u> her, faifef there being 
do trustres, and tbcyvideuec not 
even affording grown Ptovdn cot un 
issue. HVl mii y. Lono lands, M. 

1799- 3 Vcs. tl. 

U9- A legacy to a married woiuau 
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\6 not sufficiently reduced into pos- interest arising to her as next of kin. 
session by ail executors appropriation Held, that she was eulithd 1 o an 
of a mortgage to the same amount, additional provision, even as against 
so as to prevent her survivorship the assignees under ihe bankruptcy 
upon lier husband’s death. Blount of her husband, and a claim by the 
v. Betlland, T. 1800. * Vcs. 515. administrator of the internal of a debt 

143. A husband cannot now main- me from her )iu9band to die estate 

tain an action for a legacy in right of A tlic deceased, cannot be set off 
Lis wife. S. C. affaumt lier right. Carr v. Taylor, 

144. A married woman carrying EJ1805. 10 V«*«. 574. 

on trade without the interference of 147. A legacy was givcu to a mar- 
her husband, who resided ill a dif- ried wormy i, subject to a life interest, 
ferent part of the kingdom, advanced but with die consent of all parties it 
money to the plaintiff for the pur- was paid to her huslwnd during die 
chase of a dure m the lottery, upon life of the pcrviu entitled for life, 
un agreement with liiin that half lids is such a reduction into the 
should lie considered a loan to him, husbands possession a h shall bar her 
and that they should lie jointly cun- ri^lit by ranivorsliip. Dowell v. 
ctnietI iu the adventure. Held, that Earle, T. 1800*. I- VcS.47J. 
the wilt 's money being that ot die 

husband, die pioducc of the lottery (b) M here a Wife dull be aiutiJercJ 
prize lielongi.il to biin also, and |ila'm- a$ a Feme Sole, during Colwbilur 

tilFft bill for a moiety of the prize tioif. 

was disiniftscd. hmqtlur v. Creed, 148. The husband setded lands 

T. 180;). 8 Ves. 599. on himself for life, remainder to his 

14.3. Stock was transferred into wife for life, agreeing that she should 
the name of a married woman, as hold ami enjoy, till his heir or exo- 
nexl of Lin of on intestate; her litis- tutor should pay to her executor, 
baud dial without having doue any administrator, or assign, of 100. She 
net referring to it, except signing died, leaving her Imsband, and by 
partial transfers by her. Held, that will bequeathed this TlOO. lldd, a 
tliis stock burvives to the wife ; held good appointment in equity. BleUoc. 
a bo, (but the power of die husband Sawyer, T. lG8*l. I Vera. 244. 
to dispose of this ckfccriptiou of pro- But by a subsequent determination 
perty does not necessarily determine in S. C. M. IttW- $ Vern. 328, it 
that it is to vest absululcly in him; I sccuis that the wife was nut to haw 
for though lie may dispose of his J a disposing power over diis^iOO, 
wife’s term, or he may forfeit it, or unless she survived her bu>baud; . 
it may be taken iu execution for his ami it was there; held, that die will 
d»*bt; yet it is not so absolutely his of the wriTe,iiia a /Mer<m// f waavoid. 
as to he transmissible to his *pn> 149- A J&ae nrcert saves money 
•dilative again* the rJaitu of h’u> wife out of her separate estate; she may 
surviving. IVildnxin v. Wild man, M. dw|Hise of it as a lane vde. Core 
1803. 9 Vea. 174. t ide Milford v. v. Knight, If. 1705. 2 Vern. 535. 
Milford, & Vcs. 87. Pre- in Ch. 256. 

J4G. A fr.ttlqmcnt was made by a WO. It was agreed before mar- 
husband iii consideration of the for- riage, dial die husband should have 
time he womd receive with his wife a certain ^port of the wife's estate, 
in nwemc ; but no intention was mid that die should dispose of all the 
expressed, or could be imported from rc*t. .£$000 fell to die wife ofier 
the settlement, tlmt he iliauld be be marriage. Held, that abe iliould Lav.-, 
netitud by auy future acecuion. The Uw> disposal of it; for the covenant 
wife idler mtmage took a wbjetjuent of the buabaud Khali extend to a right 
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in futura. Pitt* or Pott x. Lee , If. 1.16. A wife having a power to 

1713. 4 Vin. 131, pi. 8. dispose of her estate, under her mar- 

151. Atier the marriage of plain- riage articles, conveyed it by lease 
tiff and his wife, the wife took a real anil release to trustees, to the use of 
estate by descent, whereupon they her nalunil son; afterwards she and 
jointly conveyed the estate* to trustee* her Imsband levied a flue of the land 
jn trust, to permit the wife to di*pn*b tn other uses. JPer curiam: 'Jbe 
of it as she pleased. By frugality sf e wife not having the legal estate, the 
saved .£1400, which she bequeath'd lease and release could not operate 
to her nieces, having no cbildr- n. ns a conveyance, or ns on execution 
Decreed, the /HOI well disposed of the power; the estate, therefore, 
of; and said, that the power of tlis- passed by the tine. Jiramhall v. 
position being given after marriage, //<?//, T. J7(U. Amli. 467. 

wa® stronger than if given before. 157. A wife having a disposing 
Gold v. Rutland, E. 1719* 1 Eq. power under her retdeutcot, by wili. 
Ah. ‘346, pi. 18. devixed the trust of an otate in ruver- 

152. Articles between hiodianc! : mow, to which sbn became entitled 

and wife are good without rho inter- dmiug coverture, to her husband, 
mention of trustees: (or Jemrs covert ' Held, a good appointment, though 
having separate estates, ard‘ ronsi- ! no convexance of the rcvcision was 
dcred zs fetHa' sole ns to such orate. ! ever made, or line levied. Ilii+ht 
and they have an absolute power of j v. Etrglcluld, M. 17<>4. A mb. 4J»S. 
deposing of them, notwithstanding * It riznt v. Lord Cadn^/n/, -M. 1/66. 
their coverture. Freeman v. AIu.y, ' (i Bro. P. C. 1 jd, which steins to 
£..1728. 3 Bro. l\ C. 373. be S. C. 

153. Where a husband irv at- 158. A wife may dispose of L«r 

fainted of felouy, nnd pardoned on pcrmanal properly, given tn her s«-pa- 
cooditiou of voluntary transportation, ; rate iw, by her will, without the ;w- 
a personal estate, which came after- ! sent of her husband; for jut </.>/*»- 
wards to the wife, was dfcictsi to i ncmii is one of the incidents of a 
belong Ip her as a/cme so/c, ami w cs • separate < njovmmt. Fettipfare v. 
ordered to be paid to her second him- M. 1789. 3 Bro. Cli. Ca. 8. 

band. Xavsamc v. Bcnvytr, T. 172JJ. 1.VI. A feme covert is a/" me mdr, 

3 P. W. 37, 38. s* fa; us the iiutniRKiil creatinj: Iut 

. 154. One Juxon absconded for ! pm ale cstatn makes her proprietor; 
34 years, and on his return he seized *iwl if she pledges it according to her 
on all the property which his wife* : power, tlic trustees must hold to the 
bail got. together as a milliner, to uses she appoints. Pybus v. Smith, 
support herself and children. Held, * T. 1790. 1 Vvs. jun. 189." Bui this 
that wliat tlie wife had acquired in I rule does not extend to transactions 
bis absence was her separate pro- | with the Imsband. Hf Hite* v. linxk, 
perty, and that he.should deliver up M. 1794. 2 Vcs. jun. 498. 
in S)>r.cio, or account for the whole • 160. A married w&nan agreed to 
*»F what lie had so forcibly taken, pay her landlord an additional rent 
Gtext v. Juxon, II- 1737.. I Aik. out of her separato estate, Tmiknown 
278. " * to her husband, in. consideration of 

155f Where a personal estate is. greater repairs. Otfhertleatli, the 
pven to a wife fprber separate u^e, husband filed > bill foe ^ return of 
the may dispose rfffit as sfentt role, die money, /suggesting W'Cryt d ou 
*nd all dial accrues, if above the age him. Hill diami*fH'd., ' Aleuter* v, 
of 17. Ilcarlt ▼. Grttnbank, T. Fuller , T. 17$2.\C Bro. Ch. C«. 19, 
J74Q. S Atk. 709. 1 Vcs. 303. V- 1 Vcs. jun.^1^ .i 
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1GK Wlicre a wife Las assigned the son of testatrix, having adminis¬ 
ter separate property, the** wvipiee fared, transferred the stock to W. C. 
may have tlie trust executed in equity, the husband. J. F., tlie other trustee 
for her disposition is good to die under the trill of K.C. Wn had re- 
extent of her power; hut it general fused to art), by Lis will gave £500 
creditor cannot in equity be paid out {o Ann Lockett\ who received the 
of that property; neither will equity money and lent it to plaintiff, and 
make good ti coutrart against a mar- w plaintiff '6 bankruptcy site and her 
ried wotnon, on which she cannot Ikj )i>«bnnd proved flic debt under his 
Mied nt law. Duke of Ballon v. c^umiivion. Ann Cocke/i then made 
Williams, C Vcs. juu. 150. 156. 4 her will (reciting her solo and sepa- 
Bro. Ch. Ca. .‘30IJ. .'Ml. rate disposing powers), whereby ulie 

UW. A wife entitled to the in- ffnvo £VX) threw per cent, consols 

farcstof money for life, with a power to pluintiff; and after some Legacies, 

of appointment as to the principal, made her husband residuary legatee, 
received pari of the principal for her and appointed her husband and plain- 
aiipporl, mid appointed to her htiv- tiff cuewltti. By a codicil, A. C. 
hand, and died. The husband ran- recited her will and declared he rfull 
not claim from the trustees what his approbation, and then also reciting 
wife so received; but if a stranger that she had received a legacy of 
had supported her, the truslcrs would £sM under the will of J. r., she 
have been allowed this payment, as disposed of it thus:—To hef brother 
against the husband. Randall v. J. C. £50 , to her husband CJO^ 

Jicarle, M. 1704. 2 Austr. SftJ. and to plaintiff £200 . Plaintiff ob- 

l(i:j. Testator gv* a feme. rottri tained his certificate in the lifc-timo 
£\(XY) stock to hrr separate use, for of A. C., and paid tfOi. in the pound.. 
life, with power to dispose of it l#y Whereupon he filed his hill, praying 
syill, and in default to go over. Thu it transfer of the £400 three per cent, 
is an absolute gift, qualified only to consols, and payment of the .£Cf» 
exclude the husband on the dcaiii of money legacy. Defendant Coekrll 
liis wife. I Men v. Marker ton, M. twit Imving proved his wife’s will, 
1700*. fl Ves. ^H). ! plaintiff applied for administration, 

Mi4- A bus out id may forfeit or cum. tc*t. annc.ro; but adminiatra- 
dispose ofliis wife's chattel real dnr- tmn was granted to C. IlnJl, pro fife 
iug her life; if he dor* not, it shall ; only. DefomLint Coekrll insistedthat 
cumve to her; but if he vmrhrs. it j the £Y»00 stock, hung transferred to 
shall go absolutely to him. Wt tiierc him by J. C. uilh the consent of hi* 
are many obligations, which do not wife, was a gift to him from her; but 
survive against the husband after co-* J. C. stated,' Uiat he transferred tlie 
verfuro. Moody v. MaUhczct, T. slock only that Coekrll might become 
1 HOT. 7 Fes. ill. • • the trustee, and that lie never claimed 

Hu. K. Clarke by will gave to it for his owu uv, but treated it 
trustee .£500 dmcc percenl.emisols, as separate property, lid Eldon 
in trust fo pay ami transfer Un* same, thought the limited administration 
with all in&restand dividends, to her granted to the defirndant Hull , pro 
daughter sfwrr, the wife of William life, a very extraordinary proceeding. 
Coi JtcIl) t&r.'hpr sole and separate And after the case was argued, 1/ml 
twe, a* the Multi direct Or appoint, Eldon proceedctl snjing, that the 
according^ licr free will and pica- will and codicil of 'A. C. (the laltrr 
sure, notwithstanding her coverture, of which, after rccitmg tlie will, had 
and testatrix appointed E. J. sole ex- the expression “ which .1 fullj* ap- 
Cpptor. E. J. renounced, and J. C., prove of,” would have the effect of 
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si re-publication) amount, if of a tcs- 
J.nncntary nature, to a disposition 
by will of 1 400 stock, unquestion¬ 
ably given to her separate use, leaving 
the remaining .£ 100 stock to fall to 
her husband, either by the will de 
jure mariti, and *500 asserted to ye 
her separate property; but in yie 
first creation of that legacy, by 
will of J.F, certainly it was not given 
ns such. The benuest of .£500 stock 
being originally clothed writb a trutf 
for the wife's separate me, there is 
no room to apply tlie principle of 
evidence which was insisted upon in 
argument to defeat the plaintiff's 
claim to the <£*400 annuity. The 
argument goes no farther than that 
the husband has <U nied, th|t at the 
lime of the tram-fer improviduitly 
made bj J. C. ho conseutcd to hold 
it upon trust, but that his wife as¬ 
sented to his writing it as his own. 
The legacy being given to the sc|«- 
rate use of llie wile, it continued so, 

and the transfer could not dotrov the 

• 

separate trust, unless the husband ecu 
produce clear evidence tliat llie wile 
intended, by such trausfrr, to destroy 
it) if the evidence be aboil of that, 
llie husband clearly remains a trustee 
in the room of 3. C. The wife, 
then, had vested in her such power* 
as the naturr. of die property anti tht 
terms of the instrument would g’ro. 
her. in this case die instrument only 
expressed a trust for her separate u^-, 
without determining the powers of 
disposition,—whether it should be by 
deed, will/or oilier writing. But the 
nature of that interest Ls now well 
settled, that llie trust being for her 
separate use,, she would be enabled 
to dispose by will if duf thought pro¬ 
per, as incident to atirh on . interest, 
though a will wui not alluded to. 
She might have, q.power to dispose 
bj( an instrumentnq| amounting to a 
will, and which, ib this court, might 
be? supported as a direction or ap- 
pojfAoent. It is not necessary to 
determine whether, if she seta about 


a disposition try will, meaning to 
make a testamentary instrument, and 
it turns out not to be a testamentary 
instrument, that is a good disposition, 
but it is necessary to consider another 
question, merely for llie forms of the 
court, via. Where a feme tovert lias 
flic power by will, according to the 
terms of the instrument, requiring 
witncMa to dispose of peisouu) <■»- 
late*, it is uccettary to prorc. first, 
tliat llie instrument was in ualnre of 
a will, aud secondly, if so, that it was 
attested co modo, iu which the power 
required it to be attested. Fur the 
former purpose, it has been hitherto 
dremtd iiecesniry dial this court 
should be satisfied by die judgment 
of the rrch-wtical court, that tho 
instrument is in nature of a will. But 
| this court has ncviT hern contented 
i with that juilgniiiil, us to the cimun- 
j stanct .< ol alieMatitm; for niter that 

• proof in the ecclesiastical court, this 

• court always rvqn'us die \\iinesM'> 
! to Ik* examin'd, in older to prove 

dial it is Kr a»:t, and will nm trust 
the i-crfc.sjuvtiail court with Urn con¬ 
clusion, that because it is her act, 
nml ui nature testauientury, therefore 
tln> court is of necessity to hold it 
;*u a |]y mill unit. 'Jhough in the 
tone* of the power, as well as from 
its nature, the a Urn a I inn of witnesses 
is not nccosary, still here the ques¬ 
tion is, whether it is hi r direction or 
apix/mtinimr land Khltm thought 
thi»l the wife's signulnrc in ibis cans 
ought to be proved, and lie slid not 
see the distinction upon which, if ill 
: the Use lie put, the attestation must 
I bt proved, the court will not also 
require the fact of signature to be 
proved again, where tlie^cmence of 
the appointment consists in that fact: 
but it does not rest there; for if there 
are no witnesses the lute of cvidcnco 
require* it, if the objection in this 
case H mated ou; aud Ifc lordship 
mentioned this to iutimate, that lie 
did uofc acquiesce in ibe reasoning 
tfpon vhidi U im concluded to be 
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unnecessary lint it should be proved 
cIn all appointment here. As to the 
moil*!) legacy uf £•£*) daimed by 
I he plainUll; dint rests upon different 
<iicu instances: as tlie implication 
from the acta of die wife is not to 
be pressed a-rainst the wife, neither 
ought implication to be pleased 
against tlir. husband, to give property 
to the separate use of tlie wile. 
Evidence equally clmr in necessary 
in both cases. Hie legacy of ,£'.>00 
was given to tlie wife, without more 
there Ls nothing to constitute u right 
lo retain it against the husband. ’I lie 
• xcctilors look u|>oii themselves to 
pluce this money in tlie hands of the 
wife: she lent it to plaintiff and took 
u bond iu her own uaine; but ill*; 
loan diva lint appear to be with Ihc 
husband'!! privity, neither does it ap- 
icnr how the money was dealt with 
etweeu tile time of the loan to plain¬ 
tiff and his bankruptcy. 'I hc proof 
under tlie commission is in trnnx 
which might be maturis*! if tinsi effect 
of all the other circumstances is add¬ 
ed ; in the proof the husband asserted 
ou oath, that tlie bankrupt was in¬ 
debted to him iu money, uot separate 
money which hix wife had lent to the 
bankrupt as separate money. Tih 1 
husband at t!iat 'time was a trustee of 
tlie *»ook |:io|-crty of bis wife, aud 
lie might by llial specks of piuoi 
mean, that as lie lu Id iu trust what 
ho had reduced into his possession, 
m» lit: would wliat he might ictvivc 
under the commission; but lie lias 
hwom that lie did'uut mean to be a 
trustec^aud if he is so, it is in conse¬ 
quence of a rule of the court, and not 
of his intention. Afterwards the di¬ 
vidend came home t«» his hands ; I Kit 
it is nut explained that he received it 
In form a permanent fund for his 
wsfo, and it yffnot be inferred from 
tlto proof akme that lie intended it to 
be ttiijtVTihe contrary, hia acts im¬ 
port that be did not: his lordship, 
however, offered lo make a reference 
to tlie master if desired. It was cou* 


tended for plaintiff, that the husband 
must be put to bis election. As to 
which Lord Jildon said, nil election 
i gms upon compensation: if by a 
will which gives A.’s estate lo B. un 
estate is given to A 4 be may say be 
will keep his own estate. Tlie com¬ 
pensation upou which the court goes 
is the implied condition, of which 
tta other u to have the beuetit, that 
whoever takes tluit estate in conse¬ 
quence of tin', election, shall take it 
non 0 iiere. A 11 estate being given 
to a person who will not accept it 
upou the tern.* of giviug up his own 
estate, like quertion is, whether he 
shall not take it as ludr r because it 
is against cousci.iice that be shall by 
his legal title disappoint tluit dispo¬ 
sition ;* but upon that poiut Lord 
RMoh reserved hi* opinion. Lord 
Chancellor then, advert'uig to die le¬ 
gacies, said, that to the stuck tlie 
will of die testatrix would have effect; 
but as to die money legacy, unless 
U tter enquiry can produce odier cir¬ 
cumstances attaching upou it u trust 
to the wife's separate 11 -c, no trust 
lias attached at all. His lordship 
then declared plaintiff entitled to llitt 
£-U.O stock, ami nothing more. Hieh 
v. CM/, lM v. Hi///, 1£. 1H04- 
{) Ves. o'if). Vide LeUi place r, 

(Jorges, l Ves. jun. 4G. .‘1 Bro. Ch. 
Cn. H. 

Hits. Oil a trust to permit a mar¬ 
ried woman to receive the interest 
or dividends of sloe k to her own use 
during her life, indcjvndent of her 
husband. It was held per M. 11., 
tint die is absolutely entitled for life 
to licr sv paratc use; und upon the 
rule, diat a feme covert is to be con¬ 
sidered as a feme sole with respect 
to her separate property, her assign¬ 
ment lo secure an ounuity ioiutly 
with her husband was established. 
IVaptof v. Smith, T. 1804. 9 Ves. 
320 . 

lfi7. A married woman is conri- 
dertd as a feme so/e, os to property 
settled to her separate use, whether 
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in possession or reversion, and a* hands, and tliat her receipt should 
such she may sell it, if not particu- be a sufficient discharge. A sale by 
larlv restmuicd by the instrument, her of part of the dividends was csla- 
Nor is her consent on crimination blislied. Hrobrne r. Like, E. 1807- 
r.ecf-ssary to pass her separate pro- 14 Ves. 302. 
pci tv. StHrgii v. Corp 9 M. 1800V 170. The bond of a feme covert, 

13 \'es. jyo. ; os a surety, was enforced against her 

lfid. A married woman was op- separate estate imder a settlement 
pointed guardian of an illegitimate to her separate nre. Hent/dj v. 'j'/to- 
child; and the court ordered pay- nw, 11. 1809. 15 V«a. 5911. 

went to her upon her separate nv - 

ccint. Hof/is v. Cawpbelt r iL> 1807- Of die acts of a wife, where she 
i.'j Ves. 517. cannot he considered as a feme sole* 

Jt>9. Under a bequest of stock m 1‘iilt u. ri. >• 
tnist to permit a married woman to Of a wife considered as a feme 
receive the dividend* for life, for her «,V, living opart from her loot mid, 
sole and separate use, &«% and to and having rejmratr property, fitte 
pay tbo same into her own proper \ >. xiii. 

* 

. * BARON AND FEME V. 

Acts of the Wife duni sola, kmc far fi/wd/wp mi the Hush awl. 

171. A. settled his lamU for pay- make him answerable where the wile 
incut of his debts.; but the trustees brought him a sufficient estate. Hall 
never acting, his wife, after hi* death, v. South, AI. Kiftfc*. 2 l‘Wm. 431 ; 
entered and took the profits: she but the cure* )«tM arc contra. 
married a second, and . then :i third 174. B hew a mail nmiricd atrnd'i 
time, M&J1 continuing to lake the pro- who died indebted for good* bovehf, 
fits. An unsatisfied creditor appear- nnd which remained in specie at her 
ing, decreed, that the tliird husjmiid d« at Si in the bauds of her husband, 
should account for what hail biren the husband may insist that the wife'.* 
received by himself and tlie fccimd j grwyjs are his in law, and tint lie is 
husband, and the wife when Wr. I not liable to lift wife's debts. Hlr/ck- 
fii/pits v. Smith, II. JGfiT- 1 Cli. mare v. .Ley, T. 1 7(Xh I Eq. Ah. 
Ca. 80. <i(>, pi. ft*. Srrl fjiimc , rf r#V/ir 'Ilio- 

.172. A feme role bought good*. monel r. Suffolk, 1 P- W. SAX), wliere 
hut did -not pay for diem : she mar- Lord Chancellor said, tin- huslmnd 
vied, and died. ’Die creditor brought ought to be liable in equity; but 
liis bill for a discovery against the Lord Rotlinghtim said, in Freeman 
husband, who demurred. Demurrer v. ( ioneffurd , Ch. Ca. 295, that ho 
over-ruled. Freemen v. Coodham would not change the common law 
or don,lint Ay 'M. • 16761 . ft Bp- j on ibis point. • \ ' 

p. ais from Lib. Reg. thui the bus- 175. J'eme ao/r, indebted'hy bond, 
band afterwards ottered xo pay for married, and died, but left no assets: 
the goods, and ft *o«fecVr*d on on her marriage sheMql ft term for 
lift offer. 5 J> vt . 4Q9}*nl) S. C.’ years, and other peraonaAfstate: in 
170. I conwlcnaion of.- which IM^Mnbani I 

1«« qtar£e<I with hi. ..wife ..debt. ■Jlrt* ftjjuhrno letUenscot. < Held, he u nut 
lief tjrfli'w, uu'tus judgment be obr. 1*U«: fcW tlie bond creditor nhuuld 
tuinetl. in her iiiV-:imc;'equity ibf bond iu the life. 



BARON AND FEME V. 


£31 


time of dm wife. V.ari of Thumoud 
v. Earl of Suffolk, i\ 1718. 1 1\ W. 
■4 60’. 4iiU. 

170. A woman indebted by bond, 
married, uia<l Lad a large portion; 
the husband paid the interest during 
his wife’s life, but after bee death he 
need not, being nul j chargeable for 


lire deficiency until the marriage, to die 
extent oftlic portion he leceived, aud 
after marriage, absolutely. Marriage 
u uol a gift of goods, which die wife 
has iu autre droit. Poirel t. Bell, 
E. 1706. Pus* in Ch. ZC3. _ 

1S2. Agreement by a jhue rote, 
that if she died without issue, she 


vriiat was sued for and recovered in * woulil leave her heir her land, or 
tur life-time. Jo/ dan v. Futen, T. » Jt’-'nK;. Decreed to be executed. 


I7.W. Sri. Ca.in Ch. 1!), 20. 


(1 oil mere v. Balt iso n, E. 1682. I 


177. A woman indebted, dam sola , • V crn. 48 ., 
in juried, and brought no portion to j 183. A widow, before her second 
her husband: she died. Equity will | niarri.i*v. made u settlement without 

to the va- I the privity of her iutroded husband. 


uol help the husband even 
liio of what be had with his wife. 
But if* a creditor of tins wife, when 
sole, had recovered judgment against 
tlie husband in the wife’s life-lime, 
equity would not have relieved the 
husband against such judgment. 
Heard v. Stamford, H. 17-53. Cu. 
tciup.Talb. 173. 8 P. W. 40}). 

178. Upon the question, how far 
a second husband is liable to a di¬ 
va davit anil breach of mist in liis 
wife und her first husband. Ber cu - 
liana: Where llicrc is a bond there 
is a lieu by deed, and the second 
liusband is bouud; but where llic 
debt is by simple contract, the plain¬ 
tiff should follow the wife’s estate 
in the lauds of the first husband’s 
executor. AoWun v. Sprigg, 11. 
1684. 1 Vcnu 809. 


pllvity 

Set aside as fraudulent, he having 
marned her in confidence of having 
lur estate. ffux 7rd v. Hooker, 1672. 
2 Ch. Rep. 81. 

184. bo, where a wife, the day 
before her marriage, entered into a 
private recognizance to her brother, 
it was decreed to ho delivered up. 
Lance \. Xorwan, 1672. 2 Cli. 
Rep. 79. 

18 .*. An assignment by a widow, 
of a term for years in trust for herself 
and child, is good against her second 
husband; but she cannot reserve a 
|K»wcr to dispose of tbo remainder 
after marriage. Blithe s cn. E. 1085. 
2 1'rcem. y 1,92. Haul v. Matthew, 
it. 1688 . 1 Vein. 408. S. P. 

186. A conveyance by a woman of 
! her estate to trustees tiefore marriage, 

1 . . ■ ia • -a 


179. A. mamed au executrix. He . m trust as slio sliould appoint with¬ 
out the privity ol her in touted nus- 
baud. Decreed, llw liu^bnud should 
have possession of die estate, and that 
die trustees should convey it to slu; 
six dorks, subject to the further or¬ 
der of die court. Car/elnsi v. Jxnd 
Dorset, +1. ICflHCi. Veni. |7. 

487. A widow made provision for 
her children, without die privhy of 
her intended husband, who- com¬ 
plained of fraud.I dii die marriage 
treaty, but diih ijpt protefia ho could 
make a settlement,* Hjs bill, there¬ 
fore,' to remove the provision for hit 
wife’s former children, was distuw-sed. 
|s ;Khg v.Cofto»,H* 1730. 


sluill answer for so much ol the per¬ 
sonal estate as she .possessed, though 
ho took it as a portion* and this in 
favour of the heir, for dicre were no 
creditors# liatchehr v. Bean; E. 
l688.9Venj.6l.- 

180. Verne • administratrix wastes 
die assets of her iiuauauy and mar¬ 
ries, and dies: her husband shall‘only 
account for wliolcamo to their bauds 
after marriugQ^a/wirmm v. Lroudt, 

M. 1689. trVcm. 118. • ::r * ] 

181 . Where a man married au ad- 
mitiialnitriv, who wasted her antes- 
talc’s estate, and died; ter busbuml.- 
was decreed to make satisfaction for; 



BAIiOS AND FEME VI. 


2 P. W ./'7- fi;i. Mote. A settle- 
jiieiit mudt* by a woman before mar¬ 
riage, without lilt? privity of her in¬ 
truded husband, has in some (uses 
been denned fmudulent. h ide Hunt 
r. Matthews, 1 Vein.408. Howardt\ 
Hooker, C Oh. Ren. 81. PouUon v. 
Wellington,2P.n..533. Thomasr. 
Williams, Mos. 177. J-ndy Strath¬ 
more v. Rowes, <2 Bro. Cli. Ca. U>. 

188. A widow oil her second mar¬ 
riage, with the comcut of her in- 
tended husband, settled all her estates 
on her former children and their in¬ 
ane, provided she should hare- no 
children by her second husband, The 
husband and wile afterwards mort¬ 
gaged these estates, to one who had 
notice of the settlement. Held bind¬ 
ing, and not voluntary. ’\ac$tead v. 
Scarlet, E. 173.1. 1 Atk. Qf«. 

189- A commission of bankruptcy 
cannot be supported against n genic 
eovrrl, upon acts of trading mid irnnk- 


1 J) 0 . A widow, previous to lief 
marriage with G., conveyed her es¬ 
tates to trustees, to pay the rents to 
such uses ns she, smother covert or 
*nfr, should appoint: she soon after- 
wiitb married U. This deed is valid 
against B.; and a deed revoking it, 
obtained by duress, was set aside. 
.Lady SlraUmiorc v. Ilnu~e*, T. 1788. 
2 Bro. Ch. (a. 345. tl Yes. 28. 

191. If a woman conveys her 
property before marriage, without 
die privity of her intended husband, 
it is fraudulent, and will lie set aside. 
Hall v. Montgomery, T. 17LK3. G 
Vcs.jiui. JJI4. 

lfK2. An executrix married, and 
she and her liusbruid admitted asset** 
iti answer to a hill filed against them 
'llic asset* become a debt of the Ittu** 
haml, in teaptil of thi> admission, 
and may he proved mid* i a commis¬ 
sion of hawkiuptev againu him. In 
ic M'lliHiaws. E. 180J. 1 Sell 


ruptcy befifre marriage, /.r pntU J JL* f. 17-. 
Meat, T. 1787. 2 Bro. Cli. Ca. GfjS. j 
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Act* uf the It'jj'r daring Cozcrlure. //•/?- ;.«/• the Husband dial I be houml, 

and herein of hi* o\n ( 'nmiuHt*. 


Hi 3. Feme covert trades with h r 
husband’* consent, ami give* bills t»»i 
money'; he receives the proms. She 
dies, and, leaves a stock m trade; nc 
shall be auswcrablc for tl»c debts con¬ 
tracted in the trade, lloerfer v. 
Peake, E. 1(397. 2 Erwin. C15. 

194. WUere a wife usually iu re¬ 
ceipt of her huibuttti* money, rc- 
ceived the amount of a bond fronvl. 
S. 'Hie husband uftenvanLs obtained 
judgment, but yva* decreed to ac- 
know ledge > satisfaction* v S&lfcntruc 
v. Jiluchione, M/lBfife j Ch. Ca. 
38. iFiocm. 178. . V ' : * '! *' 

A far ioverf, taint 
and her husband,- not couuMnt Of 
^ifir light, wtie drawn to to execute 
fur supplying the defects of 


a >unendor of lands, devised to plain* 
till'. Equity refiukd to execute thifr* 
articles, oil the ground of fraud, with¬ 
out regarding the wife's iuheritnnce. 
Pre*tan v. nu#j 9 T. JfjQ7- Pre. in 
Cli. Jii. 

IfXi. All extravagant woman pre¬ 
vailed on her sempstress tif conceal 
part of her ilcinaud Jroin llic husband, 
who paid what was avowed to be due, 
and took at receipt in full j this is a 
discharge of the whole debt. Fattier 
v. Ayiijfh, H. 1707.^Eq. Ab. 183, 
pL 4. 

•; 197. Defendant’s wift^ived apart 
!trOm her liuiUnd and jm&xj for a 
V«dow, which defendant occasionally 
countenanced, Thb wife lent «£\'/0- 
of bp pwu money, andXbOof plain* 
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tiff's (licr servant), who knew nothing 
•if the marriage. Th« wife tool a 
mortgage in lier maiden name, and 
received ilk! intcrcO. On discovery 
ol‘ tills transact! uu, dcfciidunt seize d 
all the mortgage deeds, and maUlcd 
oil liis title ut law. Plaintiff could 
■tot .substantiate her ease without the 


203. Money, under tlie jiarticiilar 
circu ms Unix's of this ease, was or¬ 
dered to be paid, under a Seller of 
the wife, from the Past Indies, though 
on scorch, not found to ha\c been 
ever ordered before. Pnbncr vr. 
Puhner, H. 1757. Dick. eyj. 

204. Covenant by a husband, that 

i.r . w i « i ^ <• > 


wife’s evidence. Per curium, though i hit tcife shall /try a fine, or do any 
a wife's evidence can never be ad- other net .—In Harrington v. Horne, 
yuilted to charge her husband, jcl ns M. 1715. 5 Yin. 547, pi. 35, the 
the wife transacted die whole business husband was decreed lo procure his 


-•« a feme sole, and kept her svivanl 
and file mortgagor in ignorance, mid 
as lliu husband had countenanced a 
concealment of the marriage, die 
wife's evidence, as supported by die 


husband w;u decreed to procure his 
wife lo levy a fine. But in Ortred 
or Ontrmm v. Hound, M. 17id. -1 
V in. CO. 1 ), ljonl Cowper thought it 
a great breach on the tcisdon t o/* the 
lnu\ to force a rife lo part frith her 


mortgagor, was admitted to establish j land, without her consent, and de- 
plaimitf’s property in the 4*50. Dc- creed the husband lo restore the pur- 
creed lo plaintiff her .£50 and costs. chase money with costs. Yet iu 
Rutter v. .Baldwin, H. 1719. 1 Eq. Uallw Hardy, T. 1733. 3 P. \V. 
Ah. 220, pi. 15. 189, Jeky/I, Jf. 11. enforced the 

198. A feme covert cannot biud hatband's covenant, on a presump - 
herself by her answer, to her inhc- lion that he hud previously obtained 
ritance, much lew her husband. , his life's consent. Svdtjnare. Where 
Evans v. Cugan, H. 1727. 2 P. IV. it appears impossible for the husband 


451. 

IJ K). A feme covert was permitted 
to change her prochien a my after a 
considerable progress iu the cause; 


u appears impossible ror tnc nusuami 
to procuru Jiis wife’s concurrence, 
and he offers to restore all the money 
with interest and costs, if lie ought 
not lobe excised. I Haters. D tvreux. 


the new one entering into a rpcojjoi- J 3 P. W. 169,(u.) In Emery i>. Ware, 
zaucc to answ er the cost, and abide ! 5 V cs. 849, mention is made of a 
die order. Ltncley or Haijx:: v. i case, when; the husband was impii- 
Ilnfftcn, M. I #31.’ Bunb. 310. \ suuctl until his wife should do an act. 

200. A wife’s promise lo release, • Six* the arguments of Lord Chancel- 
is not binding; reel/*, if repeated after \ lor Eldon on ibh subject in Emery 
her husband's death. Smiths. Preach, j v. Base, 8 Ves. 515, on appeal. 

H. 1741. 2 Atk. 245. j 205. Thu court will not make ;t 

201. Coverture iruo excuse for personal decree, on die wile, where 
not redeeming a mortgage, for if the husband aud wife jointly agree M 
feme beeomes discovert, tlie statute ! convey; hut die husliand was decreed 


of limitations will run from that time, 
even lliough she should marry again. 
Anon. T. 1742. 2 Atk. J33. 

202* A feme covert having a sepa¬ 
rate estate, employed workmen hi 
her husband’syffouxe, and proinii«cd. 
to pay thenvf M. It. doubted whe¬ 
ther a pcA)l promise could subject 
lauds; but the wife submitting to. 
pay, decreed accordingly. Ckrk\. 
Miller, T. 1742. 2 Atk. 379- 


to convey, and in procure his wife 
to join, or to refund the money re¬ 
ceived.,, Sedgrtcick v. Hargrave, M. 
1750. 8 Ves. 57. 

gtitf. Where a feme sole males a 
mortgage,' or lakes an estate subject 
to a mortgage, and afterwards upon 
a transfer, her husband covenants to 
pay the money, his personal estate 
shall not be liable. Seme, where 
the husband has received the money 



MO 


BARON AND FEME VII. 


timid f. Jingo! v. Onghtun , E.1717. 
I P. U. J48. Fortosc. 3M. CAmi- 
v. Christmas, T. 17C5. ScJ. 
Cu. in Cli. ‘-0. . S. P. 

*207. Though a wife cannot, at law# 
borrow money,, even for nec essaries, 
so as to bind the husbandyet, if 
money is applied to the wiles iwc 
for nccessorie*, or medical assistance, 
the lender shall stand in the place of 
him w ho artorded the supply. I far- 
tij v. Jm, M-1718. Pre.'w Ch. AOS. 

®J$. A husband under circum¬ 
stances was decreed to ..procure his 
wife to im in a Mirrupjcr of copy- 
hold estate. SUpheitsaiH y. Sturm, 
7 V«. 474, tide Withe r. Pritch¬ 
ard, T. : 170-3. cited.. 'Jf7#Zr climn 
Emory v. VVue/lVa.Mfi) 

909. Ou motion for an injunction 


V. 

.1 -st i • 
• • 

• 

0 

4 0 • 


to restrain the sale of goods taken in 
execution by m creditor of laird A. 
until answer or further order, which 
moiupt uuder the circumstance* was 
mode on a certificate oj the bill* 
died,. and without notice. It was 
lield that a purchase by a married 
woman from her husband, through 
the medium of trustees, fer her se¬ 
parate use and appointment, inuy be 
sustained againstcioditors if bonaJidc , 
though the luibbmid was indebted ut 
the time, and even tliough llus object 
was to preserve from his creditors 
ancient fumily pictures, furniture, 
and odior articles of a. peculiar na¬ 
ture and value, l.udy Arundel e. 
1*fiipps, Suihc v. Taunton, T. 180-1. 

10 Ves. 1«>. 


* % 
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316! ^rdhVnd'.feum levy a fine 
of the wiles jttkl aitil Mortgage it, 
the mortgage bciA^ .forieited, the 
mortgagee sh?ll bold agaftist the litsr 
of the w ife.'• Reason v. Sccfuccnlf, 
li. ItiBCL 1 Vcrn. 41. 3 Ch. Rep. • 8. 

Oil# A jointress of houses, join* 
her ba&jmd in a fine, sur lonrrsut 
for fiyycars, fer^i^^iug to 

.,‘>?ho r^demb^fe the bus!.ami, 

inyof redemption 
nptj.hu heirs; the 
houses weni the husband 

rebuilt item, dfid died. Decreed, 


A- 


LS.,>ho^de 
reserv. 
to tlie 



Acts in, tchick q JVife tofurdarUitJoins her IInshand. ()/ * her .4p)*)inhnr.nl 
in his Fatuak Piixxtfe' Kunuinulinn and Content, in A mi fogy lo u 
fine at Law* ,? Ikfct x^ntion of Trustees. 

CIS. A wife agreed to sell her es¬ 
tate, Mi dial .1000 should bo secured 
to her; upon a sale, tlic .£’200 was 
vested in trustee*; this shall not hr. 
liable to lier husband’s debts, though 
die afterwards agreed it should be. 
Ital/aiul v. Molincta, T. 1688 . 3 
Vent. til. 

‘214. A wife, joined her husltaud 
in. a mortgage of her estate, to buy 
him a place; he aftertVMrds paid tlie 
money, un«| took up tlie mortgage 
term) which he devised to hb^rounger 
children.. Decreed, the heir of tlie 
wife should have the term discharged 
from die children's claims. . Han - 
jagdon v. Huntingdon, fl*- 17CX1. 1 

0 . P. C« • 

215. Wlieru the hu/Htaod and wife, 
. the wife's estra^and the 
rvo&^s the ntdli^; his ea- 
be I Able td redeem. Pdcotk 
tft/4707- »Vem. 6CMp £/m- 
791. S pro# Ch- 


rebuilt .them, 
the wife Aoi 
the reversion 
the re-demise. - 

\VoA. 

file.” 

husltaiiit in a'siuQ 
dies; equity'wiiT< 
ment. Hater v. 


sins having 
no puny to 



’Verss.Jfi^-- Vide Body lunu. 
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Ca. CO!. 1 Yes. jun. 173. 8. P. but 

lt> ht- postponed to simple coiitmct 
drliiM, thuiigb to br preferred even to 
charily legacies. latex: A listen, >1. 
1714. 2 Vent. 689. 1 P. W. 2 W. 

So f though the husband, in chargin'' 
his personal estate will* payment of 
his iltbli, CNu*|ib that duo oti the 
mortgfigc of hist wife’s hinds, yet libs 
••slate UiulI be liable. ylsfleyx. Lord 
lanhcrci/le, E. 1792. aliro. Cli. 
C'i. 5 W. 

216. Baron ami feme join in a rnort- 
toge by demise, of the wife's new 

1 iver shires, ut a pepper corn rent, 
but do not levy a tine. As no rent 
was reserved, and the premises were 
incorporeal, the lease was lw-M de¬ 
termined by the death of the husband, 
and the ntorlungu was at nu end. 
J)n/bnUci‘ v. Ilartholwntu' t E. 1/23. 

2 1\ \V. 127. 

217. A lease for years, before mar¬ 
riage, was assigned to trustees, to 
make leases for the benefit of A. and 
II. his wife: after marriage A. and 
11. assigned this lease to S. who aa- 
vigtn’i! it for n valuable consideration; 
the wife was concluded though no 
line Je.vit-d. Roupe v. Atkinson , E. 
1724. Bunb. 162. 

218. Purchase to the use of baron 
ntul feme and their heirs; they join 
hi a mortgage to the vundor to secure 
Imi i t of the purchase inouev; upon a 
hill to foreclose, they answer jointly; 
tlie. husband diet, ami the wile invisi? 
on the want of a fine. Held, the 
joint answer is equal to a fine, and 
mortgage good. Anon. M. 1729. 
Mn. 248. • 

219. Baron and feme levy a fine 

of lien trust estate, which they mort¬ 
gage ; the w if? by a separate answer, 
swears she was compelled by dnrcaa 
to juiu, but that lyt being proved, 
Ac. shall be bound by tlic fine. Prune 
v. Peacock, M. 1734. C*. temp. 
Talb. 41. ’ • l - 

220. P. and her husband, wlien 
abitiad, assigned lVs share of iVs re¬ 
siduary estate, iu trust for their dough- 

Vox. 1. 


ter, provided they should die abroad. 
P.'s first husband died, and P. mar¬ 
ried again, and her husband survived 
her. Pcvnrituu, if P. had remained 
u widow, she would have hern enti¬ 
tled to this share, and iio not ice would 
| lii\e beui taken of the daughter's iu- 
• tereat. ( Stowcnot-v. Lairt , E. 1 ?41. 

2 Aik. J 80. 

i 221. A. mortgaged his own estate, 

! nud bin wife joined him in charging 
j her s; this fc a pledge, and the wife 
ahull stand in the mortgagee's pluce. 

PatferitJic f, Porta, T. 1742.2 Atk. 
384. In Clinanv. Cooke, 1 8ch. & 
Lef. 35, l/nd Red usd ale said, this 
case was imperfectly reported by 
Atktfm . . « 

222 . A wife is not capable to cliuuge 
the nature of her estate by articles, 
because she is unable to contract. 
0/dhum v. Hughes, M. 1742. 2 Atk. 
432. 

223. Where a wife joined her hus¬ 
band in a fine to a purchaser, but not 
in tbc declaration of uses, she shall 
be bound after J 5 years” widowhood, 
nnd acquiescence. ^reunion v. Raven, 
T. 1744. 3 Atk. 103- 

224. Where a feme covert has mi 
interest iu reul estates, no consent of 
a remainder-man can bar the iuLiil, 
unless there had been a fine; uor can 
equity execute such agreements, u.< 
to a legal estate. Tnrflord v. I Joe Jim,* 
E. 1746. 3 Atk. 44ft. 

223. A wife liaviug puwrr to ap¬ 
point the reuti of her separate ratmr, 
joined her husband in a bill for an 
account of them, and submitted that 
they should be applied to pay his 
debts; this is an execution of her 
power, and so decreed. Alien v. 
Papcro/th, M. 1748. 1-Vch. lftl. 
vide Socket! i*. Wray, 4 Bro. Cli. 
Ca. 433, contra* 

226. A feme covert con neither 
utak* a will, nor declare the uses of 
a surrender. George ex Jem. Thorn - 

.‘AiMy V.-, M. 1749- Amb. 627 . 

But. by custom, die sum ndcr of a 
feme covert with.die assent of her 
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husband u nod. Mos. 123, cited 
in 2 Bro. Ch. Ca. 387. 

227. Upon proposal for asettle- 
ment, tlte husband and wife petiUOMd 
that the wife'* fortune should be paid 
to him, but there being; nobody to 
consent for children, it waa dismissed. 
Anon. T. 1753*’ 2 Va. 67*. -' ' 

228. A wife was barred fron t claim¬ 
ing hrr separate estate, which; she 
with her husband and trustee had 
called in, for it was managed by her 
husband, and affirmed as part of his 
estate, by sereral act*.of ber’i after 
his death. Pallet T. Dtlaral, T. 
1735. tVea. 663. 'i. '-‘i' 

229- Where a.wife: consents to 
pledge-her o*n estatt for her hua- 
bend s debt, hail bcuiaho asanerate 

it S.C .1 •' .'■> 

230.' Hdsband and wife basing a 
joint pomr ovorthe wife’* catate, 
empower ah agent to sell it, but the 
husband's .letted- desiring his wife's 
compliments, isho proof of her join¬ 
ing in' this authority.; Damn ». 
Adams, 17$& "Ktnii. 

•• 231: On marriage the wife's estate 
was fouled jig the husband for life, 
then on |hei»ifc for life,; (amainder 
to their umt-itfifett; Vfeabder in 
fee to the aurrivor of busbatul and 
wife; they levied a fetai and mort¬ 
gaged the estate, which the hiobaud 
suffered to become absolute in the 
Mortgagee, and thee dial; his widow 
was te fd eulhlstito redeem. HiU 


was hem eulitlsfltt redeem. HiU 
t. ife. o/ BrofofcT. 1776- Dick. 

932. TheWidof a ftmt cotett 
jointly whh Mr ,bu>W, will bind 

her, heith^ trtjh^H^ court order ’a 
wife lo Mcccrte 


3«*«/n f Tu m8i 
it?. • 

*33. A wife ha** t 
tf a real estate and stock, the rtctUf 


from time to time direct, with a crew 
tingent remainder tu hcTKtJf; in fai¬ 
lure of issue, com eyed the whole 
jointly with Uer Huslttiul lo pay his 
debts* < Equity will t&ernte this con- 
f tyanea; for if a parent desires that 
bb child should uot alienate her pro¬ 
vision, he ninst eipress it in clear 
terms. Py but f. Smith* T. 1790. 

1 Ves. juii, 180- 

* £34. In all applications for tlie 
wife's money to m paid by consent 
to Hie husband/ an affidavit must be 
made that there was no scttlemrul 
on the martiaqe. Binfoixl v.IfciT- 
df », M. 179£. I- Ves. jtm. 612 
Miuit v. Ilyde, S Bro. Cb. Ca. C63. 
S. P. 

£35. A feme merl directed the 
rents of her separate estate to bo paid 
to her husband, for his two iuo, but 
with iiUcnl lo give them only to him 
during coverture, without scrount. 
On his death, die is entitled to tilt: 
future renin, as well as the tnrtar* 
not receired; if her interest has 
passed, the deed would bare bun 
set aside on the circumstances of the 
case, lfita V. Jhtk h M. 1794. d 
Vet. jun. 488. 

£36. When' the trust under a set¬ 
tlement is lo | 1 h 1 tu xl of kin of dip 

• wife's own family, subject to the 
wife's , appointment, and she makes 
an uncbie appointment, tRe husband 
cannot tide, for biaM&bt to adminis¬ 
ter is not under the statute, but dt 

jure mariti . IfaU v; JVatt, T. 1796. 
3 Vft> 244. 

237.vA liu*band under a deuce to 
prttpote a settlement oMiil wife's 
stock agreed with. Her out of court, 
aud while they lifed apart, but uot 
legally sepanted, to takq part and give 
dip the rest:, this aareenfent does not 
Wnd life wife/ au4lhe.h«h«Mj dyi.* 
[before any. other*? psWWt taken for 
1 * • " 4he> taWAiw'ned to 

.Marking, t. 

'.'T 

r*»<waK «jfU wot allow a 
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personal estate, without a pretion* 
examination and consentin analogy 
to the caption of afine at lam. .Mub 
dletonv . Ixtri Onulow, M^l?21. 1 
P* W. 768, where the wife g*ve up < 
a part of her fortune to pay her hus¬ 
band's debt*.- WiKats v. Crfft.M. 
1740. 2 Aik. 67, where the wife 
pare up her whole fortune, though 
the husband appeared to be insol¬ 
vent. Lanoyv. Duke of Athol, M.. 
1742. 2 Atk. 448, where the hus¬ 
band made au inadequate settlement 
Oldham v. Hughes, M. 1742. 2 
Atk. 432, where the wife having an 
election, consented that her money 
should be bid out in laud, and then 
die could ‘ levy u fine. Milner v. 
Calmer , M. 1731, where the wife 
consented, • and the husband cove¬ 
nanted, to increase her jointure. 
Trafford r. Boehm, K. 1746. 3 Atk. 
448. Buford v. Hamden, T. 1792. 

1 Vcs. jun. 512, where money was 
directed to he laid out iu land, and a 
remainder iu tail was limited to a 
feme covert, she contented to have 
<lie money instead of land; but in the 
iaitorcasc, the court directed au in¬ 
quiry, wliethcr the wile had a seUlo- 
inent. Dimmock r. Atkinson , M. 
1790. 3 Bro. Ch. Ca. 195, where 
the wife, though die had six children, 
persisted in herionscut, after a stre¬ 
nuous opposition. Guise i.omall, 
T. 1793. 1 Aiutr. 277, where a wife 
had appointed to her husband ia pur¬ 
suance of he* power, hr default of 
issue; and upon! her content, her ap¬ 
pointment was establis he d , subject to 
the claims of the children; and loch 
is the course bf the awiit^^where 
'trustees put the parties to file, a hill. A 
Milnes v. (fctefc, 1794. 0 Ves. 
jun. 488, tot the court will 4\ot es¬ 
tablish « deed between husband and 
Wife,- touching, the life’s separate, 
estate, without her ei*mi»Uoa *4. 
consent. Bat lb PatUH J. JW*y^4 

t. \ 756 . e ve*. «w 



«L 


* • 


w - 

petty, the court had not determined, 
that a wife may not depose of her 
separate property to htf husband, 
unless by consent in court, or inter¬ 
vention of uustues; and yet,* upon 
the hearing, a MSS. case was there 
eked, (Covey t. Richardson,- T. 
1725. It eg. Lib. A< 491,) to shew 
that the oouvt would not permit a 
wife to dispose of her separate trust 
property, unless by judicial consent, 
or the intervention of friends. 

239. In all the foregoing cases, 
the court ordered payment of the 
money upon the stiffs consent, bnt 
sometimes the court will only order 
payment rfpari of the portion, u in 
Ex parte Higham, T. 1754, where 
the husband applied for £1000, . his 
wife’s fortune, alleging he could 
make more of it in ini business of a 
trunk-maker; she couscated, but the 
court.would only order him £400.. 

24Q. And in other ease t the court 
still dismiss the application altogether, 
notwithstanding . the miffs consent 
uilhout coercion. Blackwood w. Nor¬ 
ris, M. 1734, cited in Pauaop. Pea¬ 
cock, Ca. temp* Talb. 43, where 
testatrix bad bequeathed .£4000, iu 
trustfovtbe separata use of the wife. 
Eraser y. BaiUit, T. 1780. 1 Bro. 
Ch. Ct.318, Where trustees vjsere 
interposed. So in EdtAonds v. 
Townsend, M. 1792-1 Anstr. 93, 
where the wife: t portion was a resi¬ 
duum not collected, for she might 
chance her miud io the interim. So 
in Sockett v. IFnrif, 111 J793 .4 Bro. 
Cb. Ca. 483, wbete dip wife’s power 
of appointment was hi writing /rum 
time to time, of by will- and she con¬ 
sented that the wbolc principtilahoidd 
be paid to her husband m her life- 


K: Mtnttiutca, htucertr, 

■ afore the cm- 

gfat imUtob Unit* bepermwaJ/i/ 
Gi coart, u » forcing cue*; 

u m 

cm of «Jf##rP)fr*ua. v. Dtmn, 
It - imT* BounlUloa 


!• 
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c. Adair, II. 1791. .1 Bro. Cli. Ca. | 
257, or by h magistrate of the place 
iehe.re the wife resides, attested by 
notaries and " translated; Minit v, 
Hyde, T. 17*9. 2 Bro. Ch. Ca. 
WSJ, or in America, by a commis¬ 
sion inning under that government; 
(Campbell v. French, fi. 1797. 3 
Vcs. ."Ml. 

242. The creation and inltrtCH- 
tioa of trustees seems to have been 
considered ns tin essential ingredient 
to the protection of every Married 
woman's separate property, for in 
PaKlet v. jJclavnl, 1.1725. 2 Vc*. 
603 to 67 It it wUd| that a wife 
shall not dispose of-her separate 
estate without it In Jluhnt . v. 
Tenant , T. 1778. 1 Bro. Ch. Ca. 
16. Dick. 560, Lord Thurlow said, 
without trustee* a wife can hive uo 
separate property and in Fraser v. 
Bailiie, T. J780. 1 Bro. Ch; Ca. 
518, the court, would not allow the 
wife to part wilh her life interest in 
money, where the trustees had niter- 
posed. • • 

243. And in most cases the court 
trill direct the trustee* to hold or to 
convey, and transfer, according to 
the wife's appointment. Vide Houpe 
v. Atkinson, E. 1744. Buub. 102, 
where the tiu«tee* would have been 
decreed to execute, had they km 
made parties, and the wife not been 
concluded. So in Stanf ord v. Mar¬ 
shall, M. 1740. 2 Atk. 6#, where a 
wife joined her husband in a bond 
/or money lent, and the trustees were 
directed to pay the rent of her sepa¬ 
rate rotate to the obligee. And in ' 
Fybus v. iW^VT- 1790. I Vcs. 
juts. 189, Lord* TAnAd# admitted 
die Maine dudtriivo, 4>ill -.directed an ; 
inquiry, wbfetlrt* IhbiwiSrh deed **u 
executed fredv. In K//A; Vr Atfchfr 
son, T 1792." 3. Bro. CbSC^StU. 
Dick. 759, the wife appointed a sum 
ofjnonrv to t>n paid to tier husbandJ 
oiW which hIni Irid a power to ap¬ 
point by deed or will and the irnfeces 
wenj^ireo^nl to transfer. So in 


Guise v. Small, T. 1793. I Ansfr. 
277, where a wile had uu interest 
for life, w ith remainder to her chil¬ 
dren, and in default of is^uc, an ab¬ 
solute power of appointment: die 
trustees were ordered to jwy die 
money into court, to answer the 
wife's anointment, subject to the 
contingent tnists. 

241. 1VI it is not in all coses that 
the rami will order the trustees to 
transfer: Air in .Socket! t. Wray, 
II. 179.1. 4 Bro. Cli. Ca. 48.J, 
where u wife had a |iower to dispose 
of the principal by will, and con¬ 
sented dial ii should he fold, for llie 
me of her husband ill her lifc-tirr-c, 
the court refused to permit the trus¬ 
tees to tninsfer. So also in /Me /.*- 
KOitl v. \f arris, M. 1734, cited iu 
Penile v. Peacock, Ca. temp. Tail#. 
41, wlu re il KtW was bequeathed 
in Iru4, for tlic wpurntc use of :i 
feme invert, die court would not 
decree it, though tins wife eonw tiled 
iu court. 

215. \cither is it in aft cases that 
the hetcrvcNihm of trade-. * is essen¬ 
tial. J*»rin .l/fsiff v. F/x-me.ft, II. 
1725. Bui ill. -'J*. ii wan held that 
article* kivnn l.iislrund and wifi, 
arc binding w itlmut it. And ii: 
Faust *• Atkin*, fl.MRt'H. 14 Vr*. 
547, it w av dialed Id b* the wlublKhid 
doctrine*, that a married woman can 
hind Inr separate property without 
the. tiu^eca; unless tin ir assent is 
rend* ml ihtcs.su ry by the iiislnum i.U 
giving her that property. Aiul tins 
too notwithstanding Lord Ro<Ahh'* 
doufcrt in More* v. Hui*h,« 5 Vex. 
692 . 

v C4fi. Ttut the. acquiescence of the 
wife is Material to determine pro¬ 
perly. Pawlet v. Pclaral, 2 Via. 

Wfodri. 

" 247. ljtrd Lwiglfcorough, how¬ 
ever, in Whistler t». Newman, 4 Ves. 
'129, regrtUyd dhout derisions which 
bound him to say that the trustees 
mud follow a wife** disposition over 
her separate edflte, rested in them , 
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sui juris. And hr. added , that if 
the rule /aid dozen in such cases rui 
pushed io itsfdt extent, a tcifr hav¬ 
ing trustees, and hn • property under 
the administration of the court, 
tumid hr less protected than if left 
those legal rights, vhich the husband 
cannot proprio riuirte affect, and 
tchieh rights run not be taken front 
her by implii alien or in fa cnee. 
Ami in Pybus x\ Smith, 1 Vcs. juu. 

1 HU, relate the master teas preparing 
a settlement directed by the court, 
the rife teas destroying the very be¬ 
nefit the court intended her. 

248. The rule that a feme covert 
ft competent to art as a feme sole, 
laid down in Peacock v. Monk, 2 
Vos. jyo, is the proj^er rule. Iluiim- 
v. Tenant, T. 1778. 1 ilro. Cb. Cn. 
Ifi. Dick. 5(k), so far as the instru- 
Mi'nt creating her separate estate 
makes her • pn'pr/ctnr; but slie ought 
not lo pari Kith it frit ho at an exami¬ 
nation in court. Pvlnw r. Smith, 
ante. Yet it is different tcheiv the 
consent of trtitters n mildewl e.^en- 
tial to the couvyunce, though the 
burr, appointment of trustees does not 
deprived* rrilc af that authority. 

*241). IVbcic a husband and wife 
had raised money by way of annuity, 
(upon very extravagant terms,) chain¬ 
ed oil lire wiles estate settled in tru*t, 
to pay her ihe rents ami profits to her 
M'paratc use, the court would not en¬ 
force the security, lint dismissed the 
bill; the tnuees, in this case, laud¬ 
ably resisted the annuity, and Lord 
Chancellor doubled if a trust h i pay 
the rent *from time to time, ufbs a 
trust to pay by atuicijiatin.i, Mates 
v. Uuisb, M. 1800. A Vos. Oil i. 

2.70. JJiU by. husband ufcd wife 
stating that the wife was wiliin^. at 
tome future period, when the court, 
according to its rules could ask her 
to give her consent, that die hushaud * 
should retain a residue mK^ccruunvd, 
and admitted by the bill to have been 
treated coutranr to the tnwto of the 
settlement. No appointment v ta^; 


been executed except one in nature 
of a security, and not an absolute ap¬ 
pointment. The wife joine d in the 
hill mid it was admitted, (and Lord 
Kldou said it was impossible '.o deny) 
that the mere bringing a bill in her 
name, where the fund constituting 
her life-interest was in no manner 
limited to her separate use, was not 
u sufficient denotation of her consent 
to a disposition so as to operate of 
itself as such. Lord Eldon, on the 
first hearing of this cause, reviewed 
nil the cascs os to the separate estate 
of the wife. Ami upon the second 
hearing lie added that he should not 
say what would be. the case if a bill 
had been tiled by the wife, as to her 
pro pert) -settled to her separate use ; 
but his lordship said this is not that 
case, and the present bill proceeds 
upon au admission that she must be 
examined. No interest for life was 
secured to her separate use, no ab¬ 
solute appointment had keeu execut¬ 
ed a* to her interest, and no power 
was reserved to her to execute any 
deed to affect her life estate, which, if 
it could be affected, must be by force 
of her consent upon examination. 
It was admitted in this case that the 
fund had not come to the trustees, 
and was neither under their controtil 
nor that of the court, and it may be 
stated that die trust projierty hud 
been applied to purposes inconsistent 
with tile trust declared. Those de¬ 
clarations are die only admissible 
evidence a* to the intention. L>rd 
Chancellor further said, that wilhbut 
prejudice, to any authorities cited or 
u«fl Cited, he could deteiminc the 
present Case to bis satisiacnou upon 
tbc.fs principles;—i he has band Cauiu 
here* (together'with his wife,, though 
»'U*r joining.amounts to notluiig) a 
: plnimiff accountable io the trustees 
ibr all ho pom sued uuder. some act 
done dr intended to Jh; doite by her, 
giving him * title to the whole pro¬ 
perty. What he has possessed he 
doe* not disclose, uor what it atuouuta 
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to. The property of the wife is to be 
disposal of by her cooieut if available! 
the parties do not know, neither does 
the wife or .the court know'; )sy the 
bill the hitsbaud does not account for 
it, or put it under the centred of the 
court, and it is to be considered lhat 
when it may be competent to ash the 
wife’s consent she nay'refuse'it— 
It is settled that while the property 
is unascertained, the Consent in cfcses' 
upon which it is competent, to ^11 the 
effect that has been contended by 
the plaintiff, ia not to be asked by 
the court, and while die court can¬ 
not state the amount of the propoly, 
It will not address any nueitioo to 
her, or speculate upon Wnat may be 
tier inclination. In Edmonds \v. 
Tonmiend, f Amtr. 93, in answer 
to a proposal that the consent might 1 
*be taken for the whole amount with* 
out deduction, which would cover 
any less sum to which by abatements 
it might bri'reduced; the Court of 
"Exchequer said (to which Lord £/• 
don agreed,) a that would be in. rf- 
w feet taking he^ coosent ndw to a 
" sum to be ascertained at a future 
"time, andtherebydepriving her of 
u the power bf changing her mind in 
“ the mtetihv which the courtought 
* not to do.";' Hie present bill (coo- 
tinued Lord Eldon,) amounts only 
to asking the opinion of the court 
whether, if' hereafter the wife will 
coo«at, it will take her consent, and 
desiring that deebratibu before the 
husband.will d&ide Whether be will 
have his IriU diaafcW'%.proceed, 
lie must submit to account, and put 
the fund' under ibe cbzrfroul of thq. 
court, if bqtiffed*dft' dourt to as¬ 
certain tttfattt as|*^ ft ipt to b< 
permitted proridusljrtboifl 
court lo act for his benefit' 
supposition tbc‘yifo' : 

•cm, mdcsi he agrees' that the 
shah act as may ho fit, it M i 


refuse to 


as may 

consent 
>w sags 




to give him 


M$. A* now sags die will. 


EES 


of Quite v. Small ,'(t Anstr., S77 f > 
vru mentioned for plaintiff, in which 
Edit v. Atkinson, (3 Bro. Ch. Co. 
565,) was relied upon; that case 
however went off bv agreement*; 
hut the same principles were enter¬ 
tained by Lord Thtirluw, iu Pt/bus v. 
Smith (3 Bro. Ch. Ca. 340.* 1 Vet. 
jtin. 18.9 ) The court of Exchequer 
proceeded ill some dc^reo upon the 
iiutliority of Ellis v. Atkinmk, which 
want entirely upon the power of a 
married woraau over, her separate 
property, and it will be difficult to 
maintain the analogy between a fine, 
mid the jurisdiction tipou money, in 
this court. . Without saving mure 
upon the power of a married woman 
over her separate property, or what 
the court would do if the fund was 
ascertaiucd; Lord EMon't opinion 
was, that die husband here desiring 
to know what the court will do if 
three years hence Lis wife shall be in 
the same mind to give her property Ia 
bira; the answer, is, that when the 
funds are once under the control of 
the court he must place than iu such 
a situation that justice inay he done 
to his wife if she will not couscqt. 
ami unless he will submit to that, the 
bill must be dismissed. Bill dismis¬ 
sal accordingly. The next day l/>rd 
fawned lor took notice, that in Fraser 
r. Vaillie, (1 Bro. Ch. Ca. 518,) 
upon a bill for Uie same purpose tho 
court refused to act. Sperling ▼. 
Rochfort, II. 1803, 6 Yes. 164. 
* In Richards v. Chambers, 10 Ve*. 
584, Sir William Grant, M. K, 
said, that Ellis v. Atkinsoa did not 
end by compromise* * 

. 951 , Settlement of stock to die 
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Ae court should direct. Chetsljn*. | 
Smith, M.lhOi: 8 Yea. 183. Vide 
•I*/*, Sperling t\ llochfort. 

252. Two cam were before the 
court, tu tlin font properly , was 
fettled in trust for the sole ubd sepa¬ 
rate use of a wife for life, and if site 
survive lier husband, to be absolutely 
her s. If the die in hi* life-timtL ^tp 
go to such person^ a* she by deed or 
will should appoint, and in default 
of her appointment^ to her executors 
and administrators. Part of the trust 
property waf in court, and the hus¬ 
band and wife petitioned to hare it 
transferred to them. She liad execut¬ 
ed an appointment in his favour, and 
having Ikxn examined d? btnt esse, 
consented to the prayer of the peti¬ 
tion. Iii die second case die property 
wan settled on the husband for life, if 
he survived, to him absolutely, if the 
wife survived to kcr absolutely; they 
filed their bill desiring that the whole 
should be paid to the husband. Sir 
William Grunt , il. R. felt liim&clf 
called upon by tliesu cases to deter¬ 
mine Ac important and niucb agi¬ 
tated question, whether it is compe¬ 
tent t<> a married woman by examuia- 
tiou in Ais court to relinquish the 
piov'uioii secured by licr marriage 
setilcmcnt, and to transfer to her 
husband that property to which ho 
cannot make any claim, and oyer 
which Ac has not reserved any power 
. of disposition. Jq the first ca*e the 
wife having a separate estate for life 
might part wiA Aut life interest 4 . 
Sim might alio execute au appoint- 
sueut ii£ favour of fier husband or of 
any person, wbicfi r m Ae event of 
her di aA iu toa Ijtefrne, would be a 
valid dUpositioa dT Ae property. 
But the t^rtied ' 
wlieAcr Ac coutingetlt iptereit>w)dd] 
Ac wiip, 




tie*, «ymg, that if by die established 
doctrine of Ae court this may be 
done, he should not think it proper 
.to examine Ae soundness. of Ae 

S ’ >Ie upon which it was intro- 
but if lhc auAorilics leave it 
m doubt, tbcn Ae principle may be 
enquired into, upou which the court 
can exercise such * jurisdiction as is 
supposed by Aoee who support this 
claim. Yet iu examining the autho¬ 
rities, his honour purposely abstained 
from those cases (as inapplicable) 
that relate either to Ac separate pro- 

E which in equity die wife may 
r Or. property, over which she has 
reserved, or had given to her by 
the settlement, a power of appoint¬ 
ment, or winch Ae husband had 
an absolute • or qualified right to 
reduce into possession. .Having re¬ 
viewed .(he cams his honour said, it 
did not appear improper to enquire 
whether upon principle, the jurisdic¬ 
tion that bca been assumed in some 
of Aem can be supported. Here 
the'.wife while .no juris meant to 
inab; it proyiiioii for herself in tin* 
event of. her surviving ficr husband. 
Such were Ae ternis upon which 
atom she chose to contract while in a 
condition toexercise ber unbiassed 
judgment She wished to put that 
out of her reach, and secure it from 
Ae effect of Ae influence and solici¬ 
tations to .wliich she may be after¬ 
ward* exposed. She might be told 
Aat there is no way in which Aat can 
be better 'accomplished Aau that 
which has bfcixi adopted. An Ac ab- 
scnce of [lower, Ae legal incapacity 
to act is Ae best security, if the 
court wifl not interfere, a woman 
about to, marry. has the power tp 
; scorn; to herself Ais kuid of protec* 


•com: tp herself Aiskiud of protec* 
tio ij but Ae is deprived of it. if the 
court upon her consent while coverts 
Wnulatbe Contact mode fab cr be¬ 
nefit while sm juris. pie husband 
cau hsve no rightful claim to her in¬ 
terest created father benefit with his 
concurrence. la the particular cases 
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before file court the interests are of it was thought proper to make them 
such a natun, that if created by a liable to examination by the statute 
third peis«>ii lie. would haxeno power IB Edw. I. c. 4. De inndo ftrandi 
over them, for he cannot affect her fine but it was not merely by tho 
interest which cannot take, effect in examination that the fine hail its effr- 
possc'Mon during his life. When the cacy. The court of Common Picas 
wife tip**n examination consents to could not by consent of si married 
relinquish lux equity, it is hy virtue woman upon examination give effect 
of a dwiio-ing power in her, or by the loiter conveyance hy base and rde.un*; 


iiilcrvuniion of the. court Uuil the pro¬ 
perty passes to the husband. His 
marital right is allowed to operate 
unobstructed, by the cqifity which 
the w ife does not oppose to it; the 
equity being out of the way the right 
stands unqualified, aiul upon that the 
court decree*; but here lltcrc is no | 

t irctence of right oil the part of the 
iiisbund. As to the contingent inte¬ 
rest there i* no power of disposition 
in the wife, ou the contrary the non- 
existence of such power is the ground 
of calling upon the court; then with¬ 
out a right in the lmshand to call for 
a transfer, or a power ill the wife to 
make it, what is the ground of the 
decree: Ordinarily a decree doe# 
m»t pass tiro itroiKa-ly, but merely 
declares the right existing by antece¬ 
dent title and disposition, llic only 
ground upon which it has ever been 
aiti mntrd to justify this jurisdiction 
t« uii.ilogy to a fine at luw. .Hut in 
vliul does that analogy consist?— 
lines ami recoveries had their origin 
from rcid suits for the recovery of 
laud, though they arc now merely 
modes of conveyance, tlic forms ar»; 
still preserved, and the legal princi¬ 
ples are kept entire. A title is as¬ 
serted paramount to that of the mar¬ 
ried woman. Upon a fine the exist¬ 
ence of that title is recognized by on 
agreement after suit, and upon a reco¬ 
very by judgment of the court upon 
default of the party. An agreement 
upon suit, bod, like the Tritmactio of 
the civil law, peculiar dficacy.oscrib- 
cd to it, and was not oj>ch to objec¬ 
tions that would, have been fatal to 
other agreements. • Fines were always 
binding upon married womeu, though 


it u upon certain lechiucal principles, 
and under the cover of ccrtaiu form* 
tliat she ih permitted lo part with her 
estate, without a direct violation of 
the nilc of law denying her any dis¬ 
posing power, but the proceeding of 
this court is not referrublc to any of 
those forms in aiauilltiig u settlcmcnl 
marie before marriage. The com! 
exercises an arbitraiy aiilliority giv¬ 
ing to the acts of u married woman 
au •'fleet that due* not legally belong 
to llitan. Ills honour'* opiuiun therc- 
fr«n! tins, tluit tlnxc was no right in 
the husband to call fur, or power in 
the wife to make a transfer, and lie 
could not therefore comply with 
either of the present applications.— 
He therefore dismissed the petition 
in the find cause, ami die bill in tin: 
second. Rif hards v. Chnmhrx. 

•St vwiiji v. Duel, J!. I80.i. 10 Vu 
.iBO. hide Cbtsslyn r. Smidi, b 
\ ct If*.#. The eurlitd rust* on this 
• subject strut to be llruduell r. Fried, 

; Fiuch. CAi't ; ami Pagi*t v. l*ag< t, '1 
CJli. Ca. 101, vu i thick IsOrtl Not- 
, Unchain directed part of the propert y 
! settled on the Kife and children > to 
be /aid out in an office for the hus¬ 
band zrit/i the consent of the vife . 
In (Vacate v/Calthorpc, I* Ch. 
17.%, citeif in S|ierlhig v, Ruebfort, 
8 Ves. 177, the settlement tens pre - 
iXsr/y the same as in the principril 
ease, and that Lord ChaUceUor suid 
there teas no ground to break in upon 
ika settlement, and'dake suae the 
interest, far if the edft had anw 
porn ozerijht principal she should 
pHike ta i appointment. In Duckett 
r. Neagle, cited 8 Ves. 177, and 
vwx fully its 10 Ves. 580, the Am-. 
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bond agreed to give the wife* trustee ! of M'Cormick r. lSuller nqucxtion- 
a bond for £500, in case she should j &l. >Su Socket t v. Wray, 4 Bw. 
survive; upon examination she con - j Ch. Ca. 48:3, is in contradiction to 
seated to these terms, and the. court • (hat care, deciding, that the i rife cari- 
directed the f/ayment. Jn Fraser r. ! not by examination in court, exercise 
Itaillie, 1 Bro. Ch. Ca. 518, Eyre, I any greater or other power over her 
Jl., i could not permit a married ; propei iy, than is reserved to her by 
no/unit by the effect of examination i her setdemcaf , and that the court 
to give up for the benefit of her chj/d | cannot enlarge or vary that power, 
fur life interest under her settlement, j Spurliug *\ Kodiiorl, 8 Ves. ili| # 
and ihe. Jirtt cast in which the juris- j was the last case; but it eras under 
diction of an examination in nature i such circumstances, that it was not 
«f a fine at laic was unequivocally [ necessary to decide the point . 
e.’erciscd, fens that of M'Connick v. \ 2.>3. flic consent of a married 

llsiHcr, fully stated by Jjord Eldmi, i woman was taken hi court, under a 
in Sperling r. I'ochfort, 8 Vfl 17-4, ! bill, filed by Iter anil her husband, for 
hat the principle on which that case * execution of a contract for the sub- 
•Cias decided does not appear. Some of her reversionary contingent intc- 
(•rcci'/sis cases are mentioned as pro - . rest in slock. Hollands v. Crow her, 
re eding on the same ground, U. IbOG. IS Ves. 174. But the 

Newman y. Cnrtouy, 3 Bro. Ch. Ca. con-tent will not be taken till the sub- 
MH, («.) jtij, which Ijord Alvanlcy . ject is ascertained. S. C. 178. lit 
Jif seated from, in Sockctt v. W ray, vide Sperling r. Rochfort, 8 Yea 
4 Bro. Ch. Cu. 48:), and Kiilmaii v. 1 1&4. 

Taylor, cor. Sewell, M. 11. in which I ( 2H. ch to a fumecotcitci power 
the "round of the decree was not a j of disposition over an estate settled to 
svppeml jurisdiction o f tin* court , to ; hfr sejmratc use. In this case a »tiir 
authorize a married woman to part : by lie- liitdjucci and wife by tun-, was, 
till an interim to wfiiyh her power • under oil dm circumsUuct*, e*U- 
of apjroinfnrent did w:t extend.— blislicd as to die *:-|wraic isluic a 
M'Conuick c. BiiIUt, thacforc. if : :hc wife for life, and her reversion in 
t/o' first case; two sid/srtptcnl in** foe, though umvey-d to a trustee for 
o,.ty have been referred to as imoti- her septuple. iwe, to support coutiu- 
m (Ike priori pie, viz. Ellis y. Atkin- gcr.l Aviitair.ihr*; >»nl the cum l, upou 
:i Bro. Ch. Ca. 5Hft f : lirr bid, set it asid* as to the niiniiu- 

aud Guise r. Small, ! Auaftr. '277. • dew, to such person* ami use*, t\c. 
In Ellis v. Atkinson, the decree can- as she should appoint by is ill, and iu 
not he supported without Kcautse to ; default of appo'uiliucnl, to her cli3- 
the principle in M'Connick v. Bui- drew, and darreed two wills which 
ler, and yet Jj*rd 'fhurlow scans not : were obtained from her to he do- 
to have Recognized and act eft yjunt livend up. Parke* r. White , T. 
that principle; the limitations in that j 1805. 11, VeS. CO*). Lord ClmncuJ- 
case. art the same as in the principal • lor Ktdon said, the question iu ths 
rase before the court , hut Jd/nt : case, what die wife could lawfully do 
Tlrarlow f(funded his decree solely on j with respect to her own interest only, 
ihe wife’s appointment, [and took no \ not dealing as to those who would be 
notice of the cofisentv - As to Guise i entided utter her decease ? is so ex- 
v. Small, Ellis v. Atkinson is then. : tremely important, that it ought to be, 
recognized, but Sir .WilUam Upmt! once for all, well decided. In Whistler 
saiit he did not co/nprchcnd lhe ; v. Xettmcu, T. 1798. 4 Ves. 1*9, 
ground of that case. In Netisou r. | liis Lordship considered every point 
^ougdeu, in StactiT. 180U, the cast 1 as settled, unless the case could ha%o 
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mar- 


been decided upon lbc circumstance 
dial the trustee.was improperly deal¬ 
ing for his own iiiteraqt. If il is 
asserted that/ thoughLord Thttr/qso,. 
following his predecessor* ** far back 
as the doctrine can be traced, repeat- 1 
ally decided upon..thi*principle, this 
court has now a- right to roftse to- 
follow it, his Lordship siti he teas 
not bold enough to act npoO that po-. 
•ition. Previous 1 to Whistler v. A ev- 
man, sup. EOuv. jttkuuoniT. 1792. 
3Bro. Ch. Ca.346,(q.) 365. Pybuf 
v. Smith, T. 1790. ,3 Bro. Ch. Ca. 
340. 1 Veal ;jun. 189. Hulmc v. 
Tenant, T. 1778. 1 Bro. Ch. Ca. 
16.* * Peacock v. Monck, H. 1751. 

1 Ves. 193, and other cases, had been 
determined, no judge ever felt so 
stroiig an incKnatiou to say the act 
should not avail is Lord Thnrlow, in; 
El/it v. Atkinson, *' and more particu¬ 
larly in Pybns 'vi in which 

case hit reasoningWit unanswerable,. 
if the point Udjb«4u open. .Vf 
principle, awoman contracting m 
riage loses' all therpowers she had as 
a Jane sole , and yet this court allows 
her to place her^f by contract in the 
situation of 4 j'tfrb sole ; kod so it was 
st law, though' it. is now got rid of 
there. * (Set the references in notu, 
3 Vcs. 17 .) b Lord Tkurlow 'mid, 
upon true principfo tbef if the con¬ 
tract makes her a feme sole, her fa¬ 
culties as such, tnc nature , and ex¬ 
tent of them are to bo collected from 
the terms of the instrument making 
her such... InPybusy. Smith, sup. 
tfab court exerted all hs providence, 
die trustees u'erc’to receive the divi¬ 
dends; ibid from; time; to time to pay 
them into thk'pforo hm 
wife, raceli 

trustee in thataettUnlerili and 1 took 
great pains to' 
aifleied established by the 
of this court. * Notwithstanding 
at was expressed m Pybus v. $ 

1 J “ tunself ‘ 


by .authority .to., asy,- these 
iM-hm 


words 

would huve' no ,tpof6 effect than to 
create, in the view'the court, » *©• 
pirate interest of ibe wife ui the prp- 
perty..> Qorges v. Feitipfa&Jl. 
1781h 3 Bro,^. Ca. 8 v i Ve* 
jiir. 4(3 rp&rpjrt* 
the aspresviou tisnl in that will equH 
valent to all these words, and gave 
the Wife te right toreceive the prq* 
per^ with tier pwn hand* from time 
to tuns^wl to dispose.of it by deed 
and by wiU also. ... ’The principle 
therefore is, thatall these words are 
only an unfolding of Jl that is im¬ 
plied in s gift “ to the separate 
Lord Tkunov made that derision in 
Pybusv. Smith with great reluctance, 
thinking the act proposed most un¬ 
righteous; blit he looked back to 
authorities, and found that be bad 
occasion to consider the subject very 
muck in llulmc v. Tenant, sup. 
About that lime the court bad 110 dif¬ 
ficulty iu supposing a woman, having 
such an interest might give it to her 
husband, ns well a* to any «*ie else. 
The cases never intended to forbid 
that, if he behaves well, though cer¬ 
tainly tl»e act ought to be looked at 
with jealousy. £1 that case there 
was a very formal creation of a limi¬ 
tation to the separata use, which i* 
( not necessary, for if the intention can 
j be collected it is just the same. The 
wife executed uo formal instrument, 
but site joined her husband m a bond, 
which was a nullity, except a* with 
reference to her intention; Lord 

rtii m i * # t * • . t • la 




9* 




she could have no ,other indention 
thin to charge, her setwrate estate, 
tltantfoWwl tsiatnitbeot •*p|» met a 

tad.'blttn iwlil a anffi- 
iiknl Orfouuoo of the wife's iuten- 
.tiorL 'flicri cagfe the caw of Whiultr 
V.'At'trywWii/.iiip, unfit* Wliicb Lord 

that k 
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remained to be considered how far it 
wit consislcut with the preceding 
authorities, and if it Was hot, then 
whether it tva* competent to die court 
in that year to refuse a decree, cou- 
swttfiit with all die decisions. of the 
court of 

tury- It is true, said hia-Lordstiip, 
diet die trustee iu that ct*e w** a it©-* 
ditor, but k is obvious the lianaictioti 
had qo direct reference to him as a 
creditor. A bond of indemnity Was 
given in that pose, but no idea was 
entertained that any bondof indemnity 
was wanted as against the wife, for 
die report expressed it beou account 
of the interest of die future children, 
it ih otic thing to say that the trustee 
is well warranted in not acceding to 
the act, and another dint he has done 
wrung by acceding. It is said a 
trustee ought never to join in aiding 
a married woman to give away sepa¬ 
rate property. 'If this court has 
established that she can give it, and 
the mode by which she can, it is ex¬ 
traordinary to say she has not given 
it, because die trustee joins her. Lord 
FAritm said, lie never heard before 
that if she bad executed an instru¬ 
ment, 'that would be a gpod disposi-. 
tion, especially if for a valuable con¬ 
sideration, due court would refuse to 
execute that ’dlsposkiou in favour of 
a person entitled for ©valuable con¬ 
sideration, and to caU,qpon the trustee 
to clothe him with ibe same rigid the 
wife had. Itomoot be said thaf her 
act alone .*31 give the person a right 
to ebrnd-for a:the 
trustee, and thaf the.court will fbakc 
the decree, hod j£t the act, in other- 
respects good, ia not good, because 

txmmmm 

no Otbtr obiwnptMA aa be added, 
but Ihtt fc 


tho husband, unless the doctrine is 
that she may give it to every one, but 
the person in whose favour, upon die 
most proper and meritorious obliga¬ 
tions she may bo influenced to act, 
ihatisi^ot anubjcflCliou. . 1-ord Chan¬ 
cellor said,/he so much doubted the 
authority of J¥fiislier v. Sere:nuus, 
that lie .desired it might be very fully 
considered. 

‘ 255. Where a wife permits her 
husband tp receive her separate in¬ 
come,, the uccouul nlia.ll go ouly one 
year back. Parkcs v. White. T. 
1805.; 11 Ves. 225. * 

• 256, Under a trust by marriage 
settlement to pay die rents and profits 
according to Ul© wife’s appointment, 
and hi default to her sole and sepa¬ 
rate use, a sale by her and her Imaj- 
beaid was established. Wilts v.Da& 
kids, T. 1806. 12 Yes. 501. 

V 257 r Griuit of an annuity by a 
married wbrhau out of her separate 
/estate was established, nocwitli*tai:d- 
ing notice, by the trustees that thejr 
Would pay to did wile herself only* 
the transaction, though for her bus- 
band's benefit, bt?iug her deliberate 
.act wbeti aware Of whet she was w- 
ing, Essex r. Atkins, II. 1808. 14 
Ves. 542. 

258.. Husband and wife were seised 
| midcr the iuarrhigo settlement fot 
tlicir lives successively, with remain¬ 
ders in strict settlement, and in de¬ 
fault of issue to the heirs of llie wife. 
Ibere being no issue, they joined in 
a mortgage by fine, declaring the ul- 
lii&at&ineto the survivors; but as 
declaration or clear intention equi¬ 
valent to it, is necessary to change 
th© use, and no purpose appeared 
tfeyond the mortgage, the title Of thp 

ed against a claim 
surviving. . In?** 
Jathon, M. 18p& IS Yes. 356. 
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Contract*, Rights or Claims, dissolved or not, by Marriage. 

03,0. Husband and wife agreed be- lion, and wan Irt.iu to redeem mid fo 
fore, marriage dint the wife bliould hold against the heir till talUficd, 
have the disposal of her 'twin estate; though the bond was gone at law by 
the agreement was put into the hands tho marriage, and the copyhold wot 
of I. S. the wife’s agent, who received not affected by it, for it was in nature 
flic rents, and paid them to the Ims- of a marriage agreement, .-fr/flii v. 
baud with the wife's consent; 1. S. Jctoso or Pierce, Pro. in Ch. *2:)7- £ 
shall not be answerable for what he Vein. 480. 

received and paid, during the cover- t!G4. lane gave her intended 1 1 na¬ 
ture; for an agreement between hus- band a bond, dint if Aiv married she 
band and wife only is determined by would convey to him her lands in 
the -marriage. liny v. Chntr, L. fee; they intermarry, and die without 
Iftl3. I Cb. Ca. SI. Scriqmcre. «*ne; the bond, tlimigli void at law, 
tWO. A. agreed with his intended ii good evidence of the inauiuge 
wife to settle lauds on her; the mar- agreement in equity, and the hus- 
fiage was hud, and the husband died band's heir shall compel the wife's 
before the settlement was made; his heir to execute it. _ Count t v. /JmA/c, 
heir shall execute this agreement, M. 17*4. - P. W• -4:). 
though urged that the marriage was -(i>. The wife's chose en action 
u waiver of it, and o release at law. before marriage charged on her Inn- 
Ilm/mcry.Jh/umcr, M.1ti78.5 Vem. band’s estate, is merged by bis dt ulli. 
*M. Price, T. 1740. 9 M d. 917. 

tffil. Agreement between husband ilam. 117* 
and wife and others before marriage. Ht'ui. Plumage is in its nature a 
that the wife should dispose of her end. mid in its celebration a sacred 
own goods; the husband died, and <otitiu<t, and tlic obligation is a con 
then a question arose, whether the ai-.lrr.iMou moving from each of the. 
good-. betougui to the husband's ext- contracting panic* to the other, from 
cutor or to the wife, the marriage which arises an equity in supplying 
being nn extinguishment of the agin- defects for the wife, which the court 
mem ? but the court made no rtsohw w ill not do in favour of the Imslmnd, 
lion. Pridgenn v. Pridgeon, M. Hanks v. Sutton, 11. 17:1*2. 2 P. \\\ 
HjOk. Et vide Purser y. Proton, M. 703; and marriage, agiccincuts differ 
1086'. 1 Vem. 408, yet no resolu- from all oliicrs, for as kooii :is the 
tivn. marriage is had, the principal con- 

9C9. A. lent money to B. and C. track i* executed, and the estate and 
aud took a bond in the name of a capacities of the parlies aie altered; 
trustee; she afterwards married C. lire children arc purdiasrers under 
the principle obligor; this does not both parents, and may compel a per- 
discliarge B. who wias a syety only, formaucc of lire agreement fioin the 
Cotton v. Cotton, K. l6y/ ii Vera.' relations of either; therefore, if the 
2</j. P*e. in Ch.4l. . tnaiiiage contract could bo rcKO.iiifJcd, 

SG3. A. yaw B. a bond to ,j^\voii!d effect ihdr interest v. Uar cry 

her «£1000 if sire survived, and fhctj* tw/sA/ey, E. 1748. 3 Atk, Gil). So 
niarricd her and di<*l intestate, leaf * ]k settledacnt on the marriage of a fc- 
ing all Inn real oud cop) hold estates. male infant is binding on her, and 
in uioitgHgc; B. look out adminitfra- nehhrr sbo nor her husbaud 
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avoidit. D umfordw. Lane, T. 1781. 
1 Uro. Ch. Ca. 106. But to bind 
licr, the settlement must be fair and 
r<*n*oiiable. William ▼. Williams, 
li 1782. I Bro. Ch. Ca. 152. - 


267. Marmge with a legatee is no 
revocation- Eiclxwd ▼. Uulluzccll , 

T. 1787. 2 Bro. Ch. £a. 220. 


• BARON AND FEME IX. 

Wifi'% Provision secured in Equity. 


268. A court r f equity trill, not 
interrupt the leg* i title uj the hus- 
Land to the pro/*aiy of the stiff, vs- 
ly.ss call to ri*o.\ n* n»:.i to 
lend its assistance. I kle Milner c. 
Culincr, M. 17.11. 2 P, VV. tjJ9. 
A (hima i». Pierce, T. 1714. S P.W. 
1J. Millais v. City, M. 1740. 2 
Aik. (i7. JewKon r. Mnulwm, M. 
1742. 2 Atk. 420. Broun v. Elton, 
M. I7JJ. J P.W. 202. Bond r. 
Siunii'mcU, II. 1741. 1 Atk. 20. 
Auomcy-ticiifral r. Whorcwoml, T. 
1750. i Vcs. 538. Ex parte tligliam, 
T. 1754. 2 Vcs. 579. Panic* v. 
J Mural I, T. 1755. 2 Vea. iW. 
Blount v. Bestland, T. 1800. 5 Vcs. 
513. 

20*1. And in Jewson v. Moulton, 
Ijynl llarduicke expressed gieat 
doubt, whether equity could interfere 

lh re the husband or hit general as- 
xguees could get possession of the 
wiles properly, without the aid of 
I lie 10 Jit . /'If/e Winch v. Page, M. 
1721.Bunh.8tj. Harrison r. Buckle, 
-M. 1720. 1 Stra. 50.1. 

270. But if the husband ask for 
equity, he must do equity by provid¬ 
ing tor hi > wife, f ide the case •re¬ 
ferred to ante, pi. 263. 

271- And where the property is a 
subject of equitable cognizance, it is 
dear that the general assignees of the 
husband (whether by the operation of 
the law, or otherwise) art subject to 
the. husbands equity , by whomsoever 
ike application may be made; there¬ 
fore, if the husband become bank¬ 
rupt, all such property of the wife as 
the husband com assign or release 


paw by the commiuuonert 9 assign - 
meat. Miles v. Wiilianw, T. 1714 . 

1 P. W. 251, et vide ante, tit. Bank¬ 
rupt , s. via. 

272. Yet they lake subject to the 
same equity of providing for the wife. 
Fide the cases collected ante, 'lit. 
Bankrupt, s. viii. ♦ Fide etiam Grey 
v. Kentish, 1 Atk. 280. Worral r. 
Marlar, Bttshnau v. Pell, Wcuman 
v. Mason, Watson v- Mascall, 1 P. 
W.459,(n.) Haddington t». Kinsman, 

I Bro. Cb.Ca. 44. Holland r. Col- 
liford, 2 Vern. 662. Hinton i». Scott, 
Moj. 117- Jcwson t*. Moulson, 2 
Aik. 417. Ward v. Shallet, 2 Ves. 
16. Burdon v. Demi, 2 Vcs. jnn. 
607. Oswell r. Probert, 2 Ves. jun. 
(i80. Brown or Molfiuaii v. Chirk, 
.1 Vcs. lGG. Freeman r. Parsley, 1 
Vcs. 421. ’ 

273. Most of which cases have 
arisen between the wife and the geue- 
ral assignees of the husband . But 
where the husband has assigned some 
particular chose rat action or trust 
term of the wife for a valuable con¬ 
sideration, there is more doubt whe¬ 
ther the court will impose any terms 
in favour of the wile on the particu¬ 
lar assignee. I ide Sir Eduard Tur¬ 
ner's ca. 1 Veru. 7. Pitt r. Hiuit, 

1 Veru. 18. Tudor r. Samjnc, 2 
Vem. 270. Packer c. Wyndliam, 
Pre. in Ch. 412. Walter v. Saun¬ 
ders, 1 Eq. Ah. 58, pi. 5. Bates v • 
Dandy, 1 Atk. 207- 

274. Scd quart, whether in these 
cases of particular assignment r any 
distinction has been made between a 
trust term, and a chose eo action of 
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the wife? Vide Prior e. Hill, 4 Bro, Arrjb. 3Q4. Jewel i v, Moulton, C 
Cb. Ca. 139, **iti ras the edit of Aik; 417, and bdiefcateei collected, 
a general assignment to creditors. At ante, sec. iii. in write of winch cases 
to a partkulsr%ssign™*nt Inf the hut- equity can interfete. ’ 
band, for a valuable consideration, .277- Neither can the court secure 
vide Like r. Beresford,- S Va-.M the wife's fortune, tehere payable on 
Burdop v. Dean, 2 Ves. jun.607- a cdHlingencu. whieh it dubious and 
Onrell r- Probert, 2 Ves. jun. 680. uncertain ; but eshen the event does 
Brown t. Clarke, 3 Vee, 1613. Fra®- happen, the court Kill take oil pos~ 
man t>. Parsley, 3 Ves.ASl. Franco stole care of her Merest, as iu Ex 
tv Franco, 4 Ves, 5ia. • Yet in parte Cancel/, M. 1728. 3 V.V.i 
Packer v. IVynham, Pre.jmCfa. 419, 497. Ex parte Greenaway, M. 
Lord Camper seems to bate taken a 1740. 1 Atk. 113.. Basevi t. Serra, 
distinction, and says, the difference M. 1807.14 Ves. 313, and so where 
between 9 bond and a term for years, the provision is aecured by a judgment 
is, that a bond is a cJtote en action, or bond, forfeited at law, before a 
iiotassigiubleatlaw, orid a term n*. .bankruptcy. Kr parte Winchester, 
eWltcl real, which tlw husband nay M. 1744. 0 Mod. 471. I Atk. 11Ci. 
assign without lii*wif«, as also die- Ex parte Grannie, M. 1744. 1 Atk. 
trust of such term, and consequently 115. Ej pe/rfc >litch«ll,M. 1751. 
the money secured by it. Fidceiiam,- .1 Atk. 120. ct tide Tullv v. Spuiku, 
(in s v. fientisb, 1 Atk. 280. Bates 2 Raym. 154(i. 

Jjandv, l! Atk. 208. •. ' 278. A bond was given by n liadtx 

275. And os to voluntary assign- te a trustee jimimis to his marriage, 
mm’s, vide Squib t. FVyn, 1 P. W. and by a marriage settlement of the 
•578. Detra ▼. jDteadjr, 2 'Atk. «07. same date, it war coyciwnUd that the 
Jr/non t. Moulm,'. '* Atk. 417. mm mention'd in the l«n ’ was U. 
Siddin~lon v. Kinsman, . I Bro. Cb. be payublc only in the event of ilio 
Ci. 4*. Shepherd v. Shepherd, .} wife surviving the husband; mid it 
Bro. Ch. Ca. 51, (n.) et ude notei was further covenanted, that in awe 
to BonviW v. Branddr, 1 P. W. 458. of the btwtamd failing ui Lis circimi- 

276. There ore cam, however, in stances* buf not othcrw ise, the trustee 

Khkh the court hot refused to compel should sue on .the bond. ’ ll>e hus¬ 
tle husband, or those claimmewdtr bund became bankrupt iu the life- 
him, to provide for the wifi, or to time of his wifo. The Lord Chon- 
securi-her fortune in equity, and cellor. would not allow the trustee to 
thou casespmedpuUp art, where the be admitted a creditor, for lie consi- 
hutband has exercised his right at dered tire whole transaction a dcrico 
/me, bu rtducinr hh miffs property to defraud die bankrupt laws. Ex 
into kupussettion, either by assigning purl g. Murphy, H. 1803. 1 Sch. 8t 
. her clones enaction, for a TOMabte I»i 44. ; ... 

consideration,-* rite . Svvib y. Wm, 27R<. A trader cm his marriage rc- 
T P. W. 378, ind other the cates cci»cd,£’ttl0, hue wile’s portion, 
collected, antcssai.m-or by design, and gave a bond in Aw penalty ol 
ing her term for deart, or trust eft £0300, conditioned to pay i^lOOO 
term, as in Father v. Windham, M. to a trustee, the Mm* whereof to 
1715. Prt. in Gk 4T2. Gilb. -Ro.' bo pajabhr to^ Ititwetf if he 

Rep. 93, and oWr cases colUdM ihould.e«Mib«te' but m case 

route, see. A. or by relauine her poof bf h'n tlteth, of- insolvency, then to 
ns m JacobrnmvJVilliamt;' hiswifr for Kfc, «td the priWcipol to 
teRjP. W. ‘382. Her den r. Wittum~ r be divided among the children of d» 
•an, SF.W. 132. .Moths. Fronts, marriage. ObUI baokinplcy the 
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r.laim of the trustee oubehslf of the 
•wife for interest was allowed* to'the 

extent of the «£6flO, but not for the 
remaining j?400. Rr parte Meaghan, 
T. 1803. I Sch. fc Lef. 179- Vide 
Lockyet t. Savage, 3 Stia. 947. 

£60. But not wherta wife gainsa 
lt$a! intend in it leamhold ertatt, 
after marriage . Adams v. Pearce, 
3P.W.13. 

281. Nor where a xttlement vat 
made on the wife before marriage, 
though inadequate; wi eecus, of a 
voluntary settlement* after marriage. 

Lamy v. Duke <f Athol, M. 174*. 
£ Alt. 448. 

28*. Et tint cOTtTf A, March 
v. Head, T. 1749. 3 Atk. 7*0, where 
upon an accession of fortune, the court 
ordered a further provision, the settle¬ 
ment bcfiire marriage being inade¬ 
quate. So, where a husband made 
a new settlement, in consideration of 
an accession of fortune, it was held 
good against his creditors. Ward f. 
ShaUei, T. 1750 * Ves. 16. And 
hi another case, where the settlement 
did not appear inadequate, the court 
would not suffer the husband to ex- 
lian.it rbc greatest part of the wife's 
orquwition of fortune. IfomAyw ?. 
luidltrooke, T. 1755.. 1 Ves. 595, 
Upon the bill of a married woman, 
(entitled to a share of the personal 
estate, aa one of the oest of kin of 
the intestate), against her husband 
and the adixrimatrator, the litter 
claiming to retain towards atiafoction 
of a bond due to him from the bus- 


Lwii E. stating the proceedings in 
the-cause. Eubank v. Monloticu, 
aide, pi. £82, .and dje decree winch 
directed the mister to approve a prd- 
per settlement, to be made by ; de¬ 
fendant Lord E. on plaintiff lady E. 
hU wife and her children by him,’ re- 
gtrd being had to the exteut of her 
fortune, and tlie settlement before 
made upon her. '(Tie bill. further 
stittd that lady E. died intestate, 
before any report was made, and 
prayed that it might be declared that 
the plaintiffs and defendant A. M. 
another child of Lord and Lady E. 
have, under the decree of 1801, a 
right to a provision out of one-fourth 
of the personal estate of die intestate, 
under whom Lady E. claimed as next 
of kin, and that it may be referred to 
the master to approve of a proper 
settlement to be made by defendant 
Lord E. upon the plaintiffs aud de¬ 
fendant A. M. being all die children, 
rtglrd being also hud to the extent of 
lady R*s fortune, and the settlement 
already made by Lord E. To this 
bill defeuchnt MontoKeu demurred— 
Per Lord Chancellor. Upon this 
demurrer there are two points, one 
of form, Ae other upon the merits* 
A feme cuverte may waive her equity 
for a settlement out of her own pro¬ 
perty,.even after the order, or at any 
time before its completion. The 
question then is, wlial is die effect of 
such an order as constituting a right 
iu the issue to a provision if die wife 
dies without any act done after the 
date of that order. The husband 


bond. Decreed, that ho wu not en¬ 
titled to •retain, but that tbe VfifeVl where he cun, may lay hold of the 
shore was subject to a further provi- | wife's property, and equity will not 
sioo in favour of her and her chii- 
dren, her seftfement befog inadequate 
tbe fortune Aft then possemed; 


to ibe master to consider 
•eUMMrtt regard being 


*o 

and referred to 

had tTthe extenttbtf wife's for- 
tune, and the ssttleodit before iamb. 
Lady PJibank r. Mowtokt^ H. 
1801. 5 Vet. 737. 
m. BUjlby thtaftnl duhtataf 


biU 


interfere. Previously to 
trustee for a fem* coverte may pay 
her persons! property or the rents 
and profits of her real estate to. tier 
husband; but horLAlvanley has laid 
jt down dial he dmnot after. Vide 
Macaulay v. Philips, 4 Ves. 15; for 
the bill makes die court the trustee, 
and takes away that right of dealing 
| with the property which the trustee 
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previously had. After a bill filed, it 
is clear that the wife may come into 
court and consent to her husband'* 
having the finid entirely under hi* 
dominion, and if she doe* not the 
court will order a proposal to be 
iiiude for a settlement on the wife 
and iw.ie : but nonviUistanding such 
an oider for a -cttlcmcni under the 
wife's equity, if either party this 
while it rests racrrly in pro|»ogal. die 
right of survivorship as between hus¬ 
band and wife is not affected. It is 
not unfrequent where the wostir 
makes bis report after * decree, for 
him to state that the paitic* had de- 
trlinetl tr» lay a proposal for a settle¬ 
ment before him, and frequently not¬ 
withstanding swell order by the ori¬ 
ginal decree, upon farther direction 
the wifi* cumc, crnixjiliug that the 
fund dniuld l»c taken out of court, 
and was permitted so *odi*. If thero- 
toi«: the j«**ic have aright agniiwt the 
father, it is altogether domnidiiit on 
the will of the mother. In Ronre v. 
.U/cktoH, C2 Dick. 004.), it was ne- 
erssaiy ?•» consider whethi r the wife 
never In ring i. xprcwed uiry change 
«*f opinion between the order for a 
proposil and her death, that onlur 
gave the children miy right, and it 
wa* slated :n not according to the 
practice, to pi-r in it the husband after 
that order to avail himself of the 
death of die wife to take the fund, 
and leave the children uupnnidcd. 
The principle maul lie that the wife 
oh'aiiicd a judgment for Iter children, 
liable to l#i' waived if she thought 
(troper, otlwrurwc to be left stumling 
for ila«-ir benefit at her death. Next 
a, to the form, if the children hove 
•uquiicd a right by. the judgment in 
tin* former unit, it is subsequent to 
the iiisiiiuliou of the prucetiliog in 
that suit, and iiulua tlwy can apply 
by petition, under &K liberty In apply 
they cannot apply, except by supple- 
^”iaii*THtaI bill. Ibruiuvrer over-ruled. 

)Id array r/Jj»rtl Mi bunk, T. 1804. 
10 Vagt-M. This cause came on to I 


I be heard, when die right of the child 
I to a pmvisinu w as established. 8. 0. 

! T. 1S0G. 1.3 Vet. J, which decree 
j was varied by adding direction* for 
I the master to take necessary ac- 
I counts, &c. to ascertain and fccure 
the fund a* hail been prayed by die' 
origiual bill by the mother. »S. 0. 1 1 
Yen. 48f*. 

C8l. There arc case* oho, in 
is hirh the. mutt trill protect the K'ijc, 
irhere the hnthunrl hintvlf doe* not 
approach it to ask for cyrtiy. As 
in Oxenden or Itorkhr^/unn v. Oj- 
et/deu, R. 17(to.2 Vein. 493. Prc. in 
Cli. tl'Hl, where the trust* of u set¬ 
tlement remained to be perform* d, 
und die wife was forced from In i 
I husband, by hi* ill IrcatiM •;!. ! )»•- 
! creed itjicn the upplii ali».n of tl,o 
j wife, bite >houl«l liatc tin: ti !i ri*>t of 
! her fortuni; for her iivaiiilcu'.ucc, until 
j cohabitation. * So, when* :i wife is 
j aVifS tfuc triut, she wy r^pdir an 
execution of tltiil trust. Lnphnt v. 
Tempest, M. 1 0 Veru. VeM 

So, when* the w ife bad a hsact, 

! vi lih'h w a-, not paid when In i lm-lt;md 
, beramr* bankrupt, the court orjeiid 
j it to hr invoicd for her separate use 
for life, ami afterward* for her cliil- 
* dreu, upon her bill, alh.dgiug, that 
she tvs* entrapped into the: marriage.. 

, Jacobson v. IMI Hums, M. W 17. 1 
P. W. 382. f tilb. Jiq. Rep- 140. So 
! also, where a feme We mortgagee in 
i fee, marries a trader, who become * 

I bankrupt mid ilics, the mortgage 
j deeds being in the lianil* of the u*- 
aigixx*, the court refused the wife 
the benefit of bur inortgago, Tor the 
covenant being to pay the money to 
the wife, it was her chose en action, 
and pos*cd by the aasrgimicnt, ami 
though die has the legal estate, the 
wns held a trustee for the mwignecs; 
tiui it Wfnild have been otherwise if 
by articles before * marriage, it was 
■fjn.-td dial this mortgage should con¬ 
tinue to die wife. Ihatillw Hi under, 
T. 1718. I R. W. 43H. So also, 
where executors tile a bill in uutum 
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'A inliTphader, to restrain proceed- 
uigs in tin? spiritual court for the 
wiles legacy; the court will order 
her to be provided for. UarritniH v. 
Jnttk/t’, >1. I #20. t Stm. 238. 
Uarktcu.r v. I t alker, U. . 1722. 

I Sira. 508. S. P. lint where the 
wifi? gained a legal interest in a lease¬ 
hold c-tatn lifter marriage, the court 
icfusi d upon tin* hill of the executor, 
to make the haJiund acid to her sol- 
1 him lit, or c\eu to make one: 

in rase of a money legacy it 
Mould haw: Inxii done, yldnms v. 
Pram, T. 1 7:17• :l P.W. 12. So, 
where u man in erne* a wayd of die 
couri, he shall make a silileinciit 
P/o/i/o v. Sheldon, M. 1759- MSS. 
(in. I Kii, Ah. (it, p|. I. Slack- 
jHin/e v. Deunuuwl, K. 17!Ki.3 V«. 
8}). 98. S. P. So, where a husband 
deserts his wife and goes abroad, the. 
court w ill take care of her fortune, 
Lilt if lie maintains her, be .shall hare 
die interest, otherwise it shall be paid 
to her. IV ulkins v. Hatkins, M. 
1740. 2 Aik. OS. S/etch r. Tko- 
riuj*ioui T. 1 754. 3 Vet. 5G0. So/ 
where die wife had eloped, and lired 
in mluitery, die court would not 
li'arc her wholly without a provision. 
Pat/ v. Montgomery, T- 1793. 4 
Urn. Ch. Ca. 33<). £ Ves.jun. 1{|I. 

- H 5. Yet noUcithdaanhg, the 
court will compel the husbuud and 
llnwc claiming in hit right, to pro¬ 
vide for die wife ; it wilt not oblige 
die husbands assignee of the wife’s 
term, or trust of a tcrui, to provide 
fin her until he is entitled. Jncson 
v. Munison t 2 Atk. 417- Neither 
docs this npiity extend beyond the 
wile, for, should it be coustrued to 
extend to children, it may prejudice 
creditors. Striven v. Tapley, T. 
I7&). Amb. 509- 

'ML K. M. h/ will gave £3000 
to trustees, iu trust to invest the some 
and to pay die dividends to C. M. 
for life, or until she should be.mar¬ 
ried, and after her cU-ath or marriage, 
dicn testatrix gave the principal bc- 

Voj.. 1. 


*57 

tween her two brodicrs and her shie r 
Sarah , the w ife of 11. M. in coital 
shores. In 1783, testatrix died. In 
1784, R. M. became bankrupt, and 
died hi J 790, leaving his w ili. Surah 
and one child surviving, and in 1789 
C. M. married. The surviving trustee 
under die will tiled his bill against 
die widow Sarah, and die assignees 
of her late husband K. M. suggest¬ 
ing their opposite: claims, and pray* 
mg that tty* rights might be ascer¬ 
tained. The ussignees claimed the 
fund and dividends since the mar¬ 
riage of C. M. and insisted dial a 
settlement having been made oh 
Sarah and her issue at the time of 
her marriage, she vvus not eutided 
to any further provision out of the 
fnud. Sarah, the widow, stated lu r 
settlomait, mid that she had been 
permitted to prove one moiety of her 
original fortune tindui her late hus¬ 
band’s cojmnissiou. (Tide Jii puife 
Mitford, 1 Bro. Cli. Ca. 398.) And 
she then insisted that as her hudcind 
did not live to reduce her legacy into 
his possession, his assignees could 
have no interest. Per Si. K. 'Hie 
assignees state that the bankrupt 
having mode a settlement on his wife 
when monied, became a purchaser 
of her fortune, or at all events, that 
diey ai$ entitled to the legacv in 
question, making a proper settlement 
upon her, but the husbmul cumin' s Kr 
considered a purchaser of more than 
the foriuiic she dun had*, and a* f » 
the future portion, as Use liu*b:is..l 
did-not live to reduce ii into hi* p*»<- 
a&»siou, it will survive to tins wile, 
besides the liusbjtid dkl not on his 
pari fulhi die terms of bis marriage 
settlement, but the wife was obliged 
to prove nuder his commission a part 
of the settled nioni<*,no claim there 
fore can be muintniimii bv the hus¬ 
band, or in lais righ* till his condi¬ 
tions arc performed. This question 
lies entirely between the u.-sig:uv& 
and the wife, und it dcpciul< on lha 
effect that the commumaihici*' 
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mmt has upon the chases en fiction , 
or equitable interest of the wife, as 
to which such a distinction lias always 
been made between a particular as¬ 
signment for a valuable consideration, 
and an assignment by operation of 
law, that the effect of one is not 
necessary to be hifcrrcd from that 
produced by the otherf, and it is 

onlv where the husband is dead that 

• 

tlie qui stion between tlie wife’s riglit 
by survivorship and that, of the at- 
uigucek under a commisson can arise. 
As to the interests which survive to 
the wife, in equity, they are gene¬ 
rally determined by analogy to the I 
rules of law, as at law her eAote* en . 
action not reduced iuto possession by 
the husband, survive to her, so do 
her equitable interests in the same 
case survive to her in equity, but 
there are some legal interests which 
do not aland in need of being re¬ 
duced into possession, being in |mj»- 
session already, and uot lying in ac¬ 
tion as terms for years and other 
chattels real, of which the legal tide 
it in the wife; the? will survive if no 
act is done by the luixband, but be 
mav assign them which passes the 
legal interest, wlietlier with or with¬ 
out consideration, and the analogy is 
followed by equity. Equitable inte¬ 
rests of the sonic description may be 
transferred in die same manner, 
therefore in Caiimi v. Patch'll, J 
P. IV. 197, an interest in nature of 
an equitable estate, was bound by 
the voluntary argument of the hus¬ 
band. Chases en action not being 
assignable at law, the husband's as* 
sigumeut cannot prevent their legally 
surviving to the wife, in strict ana¬ 
logy, therefore equitable interests in 
the nature of chases en action ought 
not to lie affected ty his assignment, 
fcutiu equity a .distinction seems to 
have bi.en made between a voluntary 
assignment and on assignment for a 
valuable consideration. r Jl»e wife 
surviving is not bound by his volun¬ 
tary assignment!, but by au assign¬ 


ment for a valuable consideration, it 
is said she is bound both as to her 
chosen rn action and equitable inte¬ 
rests |. Hie interest a husband lias 

in liia wife's choses en action or equit¬ 
able interest is only a |>owcr to re¬ 
duce it into his pusscssiou, but what 
is supposed to pass to un assignee for 
a valuable consideration is die abso¬ 
lute right to tins property wholly 
freed from ber contingent right by 
survivorship; if such be the rule it is 
the favour equity shews to such a 
purchaser that operates in many 
cases to put him in a better situation 
titan die parly fioni whom lie derive* 
his tide. But the assignee of a bank¬ 
rupt is not placed in a better situa¬ 
tion than die bankrupt himself. Hie 
commissioners' assignment like any 
other by operation of law, passed Ilia 
rights precisely as he po>scl. B td them; 
even where a complete legal title 
vests in them, and there is no uot ice 
of any equity affecting it, they take 
subject to whatever equity die bank¬ 
rupt was liable; this shews tint they 
ore not considered purchaser* for a 
valuable consideration in the projicr 
sense of the words; indeed, a distinc¬ 
tion lias been constantly taken be¬ 
tween them, and a particular assignee 
for a spCcitic consideration, and die 
former are plated in the saint cla*< 
as vnluutjuy assignees and pc rsonal 
representatives §. 'Diough it lias 
bora miicli agitated, it has not been 
exactly determined whether a parti¬ 
cular assignee for a specific conside¬ 
ration is bound to make a provision 
fos the wife out of her fui^uiie as as¬ 
signees in bankruptcy arc. Contrary 
doctrines on diis subject have been 
advanced, which his houor took oc¬ 
casion to review, andYmally Ins ho¬ 
nor declared, that both on principle 
and authority, the bankrupts widow 
Laving survived her husband, was en¬ 
titled to her share of the legacy men-* 
tioned iu the plcodiitgi, together witli 
tl»c dividends, from the time of her 
husband's death, aud that the same 
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should be transferred tu her by plain- lablislied, that to mnkc tbe husband 
till’as suiviving trustee. Mitj'urd v. a purchaser of the whole, the setile- 
Mitfnnl, T. 1803. 9 Vet. 87. / Me ment must eitlier expressly or cleaily 
* (inrforlh r. Bradley, 2 Vos. (>77. import that intention. *Tlie settle- 
+ Ifcaivill r. Brainier, 1 i\\V. 438. nn ut in this case docs not express 
Pringle r. Hodgson, 3 V«. IJ17- that inteulion or clearly import h; 
Grey v. Kentish, 1 Aik. 280. Gayer and the meaning seems to be, that the 
v. Wilkinxmt, 1 Bro. Ch.Ca. 30,(o). husband should take only what was 
2 Dick. 492. Burnet v. Kinastoii, to become his immediately upon the 
2 Vi-m. 401. || Bates v. Dandy, 2 marriage, it is not ollodged tlmt the 
Atk. 207. % Jew son v. Moulxou, 2 provision be inuile for his wife was 
Atk. 417. Worrui r. -Marlar, 1 more than adequate to that fortune. 
l\ W. 430, (nV Au account to ascertain the pluintilf's 

2H7. Bill by M. C. claiming as share was decreed, and the* assignees 
next of kin of \V. T, a share of the were directed to make a proposal for 
ivddiic of lii*p«r*mal estate. VV. T. tn adequate aeulcaient out of that 
died in April, 1802. in December, diare, having regard to the settle- 
1802, G.C. the husband of M. C. meut already made upon her. Carr 
became bankrupt. By a settlement v. Taylor % £, 1805. 10 Vcs. 574. 
in 17.01, previous to die marriajreof Fide # Milford n. Milford, 9 Ves. 
G. ami M. C. in consideration of tlie 87. In the principal case it appeared 
fortune which G. C. would receive that G. C. the bankrupt, was in* 
with his intended wife, he G. C. co- debted to the estate of the intestate 
vcmnitcd with the trustees to pay W. T. on bond, which claim the ad- 
tlicni .€1500, to be invested in go- ministrator of W. T. attempted to 
ymimcnt securities,and there to stand set off against the claim of M. C. 
in trust to pay the dividends to G. C. the wife of the bankrupt, as next of 
for life; then to M. C. for life, and kin of the intestate. Sed non alio- 
tlieu the principal to the children of cot nr. 
the marriage, subject to the appoint¬ 
ment ofG.C.by deed or will. Tbe Miscellanea . 

trustees never called upon G. C. to 288. A raau suing for his wife's 
pay the .€1.500, but proved it as a jointure in the spiritual court, will bo 
debt under his commUaiou, for restrained by an injunction iu cqnit\, 
which they received £ 112. 1 Or. as a till he has made a competent provision 
dividend. Tbe plaintiff prayed by for her. Tanjieldv. Davenport ,Totii. 
licr bill tliat her share of tne residue 114. 

of VV. T. a personal estate might be 289. A. having married tbe h-gaka 
secured to ber for life, and then to and executrix of I. demanded 
her children. Per M. K. The ,£200 due from B. on bond to I. S.; 
doubt in this case was, whether "die B. confessed the debt, but insisttri 
luisliaml ought to be considered a that A. had made no settlement on 
pm chaser of his wife's whole fortune, bis wife; lire court ordered the *ecu- 
or only of that which he was actually rity to remaiu uutil A. hud provided 
to receive with her on marriage. If for his wife. IVentKorth v. young, 
ho was a purchaser of the whole, she Ncls. Ch. Rep. 377. ct tide came 
is not entitled to any provision out of order. Skin. 289. *£•Oxcudeu r. Ox- 
what has since accrued; if ho was euden, 2 Vcm. 494. 8. P. admitted 
not a purchaser of die whole, she will to be the constaut practice. 
l»y the rule of this court, be entitled 290. A wife had £;*100 South 
to an additional provision out of that Sea Annuities, which by article.*, 
additional fortuuc. The rule is is- (prepared in Holland , before mai- 

s 2 
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riagr) was agreed to be settled to her 
separate use; the wife tiled her bid 
for u transfer, on the husband’s refusal 
to assM her; but the husband, who 
was served with a subpama, not hav¬ 
ing been in England within two years 
preceding the bill, and consequently 
not coming within 5 Geo. II. c. 25. 
s. I, for taking bills pro confeuo , the 
court, after sequestration against the 
husband, ordered the&ou/A Sea Com¬ 
pany to transfer, I'anhcsxen v. Ship- 
ptuberk , H. 1750. Dick! 140. 

291. Where a husband covenanted 
in his marriage settlement to convey 
sufficient in value to answer an an¬ 
nuity which his wife had at the time 
of her marriage, and died without 
having so done, die court decreed 
the deficiency to be made good out 
of bis estate. Mattherc a v. J luUheus, 
T. 1772. Dick. 470. 

29-. Hie husband was a bankrupt, 
and his wife bad vested a contingent 
legacy, which lie liad not reduced into 
his |>ossession when he died. Held, 
not to vest in his assignees, for it was 
not such an interest as the bankrupt 
could assign. Gttfncr v. fYi/kinson, 
M. 177 ). Dick. 491* 

2W. L doo a bill by a husband for 
stock held in Oust for his wife, m 
claim was set up under a bond, by 
ilk* wife and her former husband, 
securing an annuity out of the divi¬ 
dends as an assignment for a valuable 
consideration; but as it came colla¬ 
terally before die ronit, and several 
objections were takcu upon the an¬ 
nuity act, and on the infancy of like 
wife, and the nature of her interest 
at the time, tbe court, though in¬ 
clining to fevour the wife’s equity 
upon the general question against an 
assignee for a valuable consideration, 
would not determine it, but referred 
it;to the master to approve a settle-, 
mfnt upon the wife and her issue, 
with lilierty for the representatives 
of the obligee to apply. Franco v. 
Frame, K. 17719- 4 Vea. 515. 

294. 'Die trustees in a marriage 


settlenlent lent part of die trust nw- 
uii'H to the husband upon liis bond, 
when in full credit: lie purchased un 
estate to himself ill fee, and became 
bankrupt, whereupon llie estate was 
conveyed to his assignees. The estate 
mo purchased was ordered to be con¬ 
veyed to new trustees, upou the trusts 
of the settlement, and the riukluc of 
die bond debt, to be proved under 
the commission against die husband. 
lYtfion v. Foreman, E. 1782. Dick. 
593. 

295. Where there is an order on 
die liusliand to lay proposals licforu 
a master, for a settlement on his wife 
and children, and tbe wife dies leav¬ 
ing issue, the court will bind the 
husband to tLc order. Korea v. Jack- 
son, H. 1783. Dick. 604. 

296. l J pon a proposal fora set de¬ 
ment under a commitment for mar¬ 
rying a ward of the court, a power 
was directed to be inserted, enabling 
the wife to settle the interest of a 
moiety of her fortune upon nnyfutme 
husband for.life; and dir husband, 
oo undertaking by his counsel to i\v> 
cut* die settlement, was disch;ugid. 
/ 1'inch v. James , M. 179**. 4 Ves. 
586 . 

297. A husband conceiving liim- 

aelf entitled, under a void deed, to a 
residue bequeathed to his wile, and 
dying without getting possession, 
having made a general disposition by 
hit will, under which fhc took an in¬ 
terest, it is a case of election, and 
her . election to take the provision 
under the will, though less in point 
oferaluo, was to her separate use, and 
was established against die assignees 
under tbe bankruptcy of her second 
husband. Rutter v. Mad can, L. 
1799. 4 Vea. 531. * 

298. To prevent the marital right 
in tbe property of*a married woman, 
a clear intention must appear that it 
shall be to her separate use; a nine 
trust to pay die interest to her for life 
is not sufficient, and his honour in 
this case said, that us a husband is 
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hound to mnintain bis wife, she ought, 
out of her separate property, to con¬ 
tribute to the common fund; and her 
utmost equity is a provision out of 
her fortune. It was admitted, that 
the capital being bequeathed accord¬ 
ing to tlie wife’s appointment, whe- 
tliiT covert or so/e, and in default of 
appointment to her representatives, 
including her husband, w as a bequest 
to her separate use. Lamb v. Milne *, 

T. 1800 . 5 Ves. 517. 

$W. So is a bequest in trust to 
pay the annual produce into the pro¬ 
per hands of a married woman, a be¬ 
quest to her separate use. Hartley 
v. Jlnrlc, T. 18 (10. 5 Ves. 545. 

:W0. Upon a settlement of die for¬ 
tune of a ward uf the court, who had 
married a man of uo property, the 
court look care to secure a provision 
for a future marriage. lYdle v. Price, 
T. 1800. 5 Ves. syB. 

301. Plaintiff took away one of 
his scholar*, a ward of the court, and 
carried her to France, where she co- 
lmkih'd with him till of age, when he 
married her, and returned; he theu 
made a proposal to settle her fortune, 
reserving to himself a life-interest in 
the event of his surviving; but the 
court rejected it, and even refused 
that his debts for maintaining her ami; 
two children should be paid out of 
the accumulated fund. Chauaing v. 
Parsonage, M. 1800. 5 Ves. 15. 

302. Where the court secures a 
provision for the wife out of ho 1 
equitable interest claimed by the hus¬ 
band, the trustee is at liberty to pay 
to the husband, and tint payment is 
not called buck, lior is diere any in¬ 
stance of die debtor calling on the 
court to interpose that equity for the 
wife. G/aider v. Hewer, E. 1803. 
8 Ves. QOfi. 

303. ’Jliough a*bond bf a husband. 
to pay a sum (in the event of his 
bankruptcy or iusolveucy) to trustees 
for the purpose of settlement, cannot 
stand against the creditors, the pro¬ 
perty of the wife uxay be limited to 


the huslmnd until ho becomes bank¬ 
rupt or insolvent, ami upon lhat event 
for his wife and children; aud where 
in articles for such a settlement the 
1 1 in band covenanted to give a bond 
for ,£5000 upon the same trusts, and 
hud received all his wife's fortune 
without making any settlement, proof 
w-us admitted under his commission, 
not only for the amouut of lier pro¬ 
perty agreed to he settled, hut the 
,£5000, or # so much as the value of 
the wife’s property would extern! to 
beyoud die sum agreed to be seeded. 
Kr parte Cooke , 11. 1803. 8 Ves. 
353. Fide Lockver v. Savage, 2 
Stra. 947. 

304. By articles ou marriage the 
husband agreed, as speedily as might 
be, to settle £40 per annum on liU 
wife if she survived, to be paid from 
the time of his decease; but tliut the 
interest and dividends arising from 
money to be invested in the three per 
cents, for the purpose of raising the 
annual sum of £40 should, iu the 
mean time, be received by the hus¬ 
band, and iu cas 9 of issue of dm 
marriage, that he should have power 
tp dispose of the capital for the use 
of such issue by deed or will, as lie 
should think fit; and in failure of 
issue, that die wife should have the 
•ole disposal of so much as amounted 
to £500, being the portion die bus- 
band received with her, and if lie 
survived, the dividends of that sum 
should be received by him for his 
fife. f rhe husband became bankrupt, 
and no money was invested, his wife 
.and children therefore petitioned that 
they , might be admitted to prove 
,£800, or such odier sum as would 
produce £40 per annum, or at least 
for £500. Lord Chancellor said, if 
the roil meaning of this agreement is 
a covenant to invest as much money 
as will produce £40 per annum , it 
difier* mis case from J tier tun v. 
Vernon, inasmuch as this baukrupt 
was under an obligation without any 
step takcu by the other party, and iu 
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that case it was to be upon demand the husband had been under an cm* 
made, and nn demand having been gagemeut to purchase, and Ilia pur- 
made at the time of the bankruptcy, chum were in pursuance of that cii- 
hi* lonMiip inrliued to think this do gngement, and also upon evidence of 
maud s'lould be proved, and the order the fact of the application of the trust 
wan made accordingly for proving fund, or the inability of the husband 
Hr parte Granger, 11. 1803. by other means not being made, on 
10 Vcd, Td!). H T. Rep. jfl). 4 T. held alro, that though the liualfO 
Rep. 370. I'ble Hr parte King, 8 covenanted not to obstruct the y 
Vm. 3;M. Hi m parle Coming, [) Vet. ]K>mtuuutof his wife iimler her pov 
113. over her separate estate, yet no s^ 

303. On the marriage of L. and cialty debt arises from tin? husbid 
M. money was titled to flie *epanit(*. by the effect of such covenant. I*ch 
u&c uf the wife, and in the event of v. Lench, E. 1803. 10 Wi. .||. 
no children, to her absolutely, pro- l'"Mt Sowden r. Sowden, I Hro. l\u 
tided she should survive her husband, Ca. 382. Lane r. Dighton, ,{Jb. 
wiili power to the trustees, with her 409. llyal r. llyal, 1 All.3?). 
conscnt,. to invest it in land to he son r. Foreman, 2 Dick. 09-1 j Mm 
conveyed bi the same uses. r J1ic hus- p^ejtdly reported, hut conediy 
baud, before \mairugc, purchased a by hi s hot tour in the principal 
fret hold estate, aqd after marriage he 30ft An asripnnu.nl by tboihuS- 
purchas'd two leasehold estates, with band of purl ot his wife’s equiublt* 
roomy which he borrowed of one H., interest, viz. dividends of htoc* ' m 
and which he utienvards rejpfid out trust for her, for a valuable ct, nrf i. 
of bis wile's tm>t money. The. hits- dcratiou, was ruforrcd, upon the| bill 
band died without issue, and intciM-- -pf a surety for the husband to i n , 
tale, whereupon his widow took out damnified agaiiwt past aiul bunue 
administration, and filed her bill payitinils, Ihe usriglW'iit 
against her husband* heir at law, only to ,£100 per annWM nl ^r nl 
charging (int. alia) that the estates JE'lti 0, r lhe icmaiiiing divuVfuds, 
had been bought out of her mo- under a bill on Iho pail of tin wife, 
ney, and that the deeds hod been were paid to her, the husband hhiving, 
deposited for hir security, nnd pray- after the assignment, gone a thread 
ing an account of the debts, nuJ that without making any provisiui oi for 
she may be considered a Sfiecialty her. Wright v. Hurley, 11. si i^U >. 
creditor in respect of her demand, 11 Vca. 12. in 

and have satisfaction out of tin? real 307. Securities obtained fm u m a 
estate as such, or by virtue of an married woman, having separm, ifc pro- 
equitable lien. Held, that the willow perty, by a creditor of her bwvisibaud, 
had no lien upon the estates pur- who, by suppressing that fac poi pro- 
chafed by her husband, (Jiough he cured himself to be appoints, ad uiic 
bad obtained the money from the of the trustees, his co-trustec iign*ot lic- 
tnisice, die circumstances of the case ing a party to the transaclion^cd were 
not raising that presumption which set aside. Dalbiac v. Dulbxa, Ji. 
in other cases lad been raised, as if 1809. 10 Ves. 11ft 
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BARON AND FEME X. 

Where the Wife shall elect . 


.108. Where a wife has two provi¬ 
sions in her view, vs most cases she 
shall be put to her election; but the 
principle upon which such election is 
directed, is, where one provision is 
contrary to, or inconsistent with, the 
•other. Fide Struhun v. Sutton, M. 
1796. 3 Vc 6. 24<). .dud such incon- 
siitency or contrariety, must appear 
from express declaration or necessary 
inference. French v. Da vies, T. 1795. 
2 Ves. jun. 5 72. lint in all casts of 
election, the wife shall he permitted 
to consider which provision is most to 
her advantage- An whe re, 

JO?). A. covenanted on marriage, 
that if Iris wile survived, she should 
have half her fortune secured: A. 
died, and left her more tluin die 
could claim. Per curiam: The le- 
gnr.v si tall be considered in satisfac¬ 
tion of die covenant; but the wife 
shall elect w hich portion she pleases. 
Corns v. Farmer, M. 1708. 2 Eq. 
Ah. 14, pi. I. 

1 10 . So where £8000 was secured 
to the duughtcr of A. by his settle¬ 
ment, aiul be afterwards gave her 
.£8000 and £«00 per annum by will; 
she can have but one ,£8000, but she 
may elect which she pleases. Copley 
▼. Copley, T. 1711. lP.W. 147. 

311. So where A., by deed poll, 
assigns all his securities to his natural 
daughter, hut never delivered the 
deed poll to her; he afterwards gave 
her a Good for £10,000, payable in 

^months after his decease, and 
■revised to her ull his lands, provided 
she married 11.; be also gave her his 
personal estate, and made her execu¬ 
trix : she refuted to marry B. She 
shall unt Itave both the deed and 
bond, hut may elect between them. 
Johnson v. Smith, M. 174Q. 1 Ves. 

314. 

312. So where testator devised to 


Lis wife a leasehold estate fur life and 
a rent-charge during widowhood, she 
claimed both the rcut-churge and her 
dower, but was decreed to elect, her 
claim of dower being contradictory 
to the will. Arnold v. Kempsteud, 
T. 1764. Amb. 406. Villareal v. 
X-orrf Galway, T. 176a. Ainb. 682. 
S.P. Jones v. Cottier, T. 1773. 
Amb. 730. S. P. Fide Noys v. 
Monlauut, 2 Vem. 581. Pre. iuCh. 
265. 

313. So where £1000 per annum 
was given to a wife in lieu of dower, 
but if she married agaiu, then ,1'IOU 
ver annum: she married and elected 
ncr dower, which was decreed to lier. 
Boynton v. Boynton, E . 1785. 1 
liro. Ch. Ca. 445. 

314. So where the provision to 
which a wife is entitled under her 
settlement is uncertain, the wife shall 
elect between that and her dowtr, 
though tire settlement be in bar of 
dower. Caruthcrs v. Curullteu, 11. 
1793. 4 Bro. Cli. Ca. 500. 

315. So where a wife has an an¬ 
nuity by will to lier separate use for 
life, charged, upon a devised estate, 
and a title paramount to part of the 
same estate in tail, she must elect, 
though it is manifestly the better 
interest, and her husbands taking 
possession under that title does not 
preclude her election. It i/son v. 
Townsend, T. 1792. 2 Ves. jun. 

093. ... 

316. So where a devisee dies in 
die Iifc-liuic of die devisor, and llic 
estate descends, die devisor's widow 
being entitled by will to a provision, 
in bar of dower, must elect. Picker¬ 
ing v. Ijord Stamford, E. 171)7. 3 
Ves. 337. 

317. So where A., tenant in tail, 
remainder to B. the wife of C. in 

il, conceiving he luul obtained a fee 
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under a void execution of a power, L tween the personal estate and Inf 
granted lea****, and then devised the settlement, but she may delay it till 
estate to 55. lor lil'c, remainder over, an account of the personal estate is 
ami gave II. ajul C. other benefits taken. Weicw/tn v. A ere man, II. 
under his will, leaving D. residuary 1783. 1 J5ro. Cb. Ca. 186. 
tav.'tie; upon a bill by D. to csta- 323. So where a widow having 
Midi tile will, II. elected to take her different interests under her setilis 
i>tuie tail in opposition to the will, ment and her husbands will, ami 
vliith the master reported to be for having proved the will, acted under 
her fceiiclif, ami it was decreed toiler it, and received the rents for six venis, 
accordingly. Darlington or Catan she was held to have made her elec- 
v. Pnltcnn/, T. 1797- 2 Vet. jun. tion. Bntricke ?. Brodhurst , T. 
6 i 1 . 3 \Vi 3*4. • t 1 7f)0. 3 Bro. Ch. Ca. 88. 

318. So ulirre a wife has one 324. Note. It atnu that where 
claim under the will of her former the court have held a wife bound hy 
husband, and another against it, she tier election, they have tenderly asen- 
>ii--11 elect Ik twccn them. Blount v. I tained that it is the most beneficial 
liedl/unl, T. 1800. A Vcs. 515. I alternative. 

.319. And she shall msi be pre- I 

ilndcd hy laving received one por- There art fame casts aha in ft hi eh 
tion, if 'slit, should afterwards disco- a wife shall hate both prvriwiM*. 
vtv thal the other is more beneficial. I 325. As where A. covenanted to 
As where testator gave his wife an I buy £20 per annum for Ills wife, for 
annuity, charged on an estate of | life, and if lie died Iteforc it was 
winch she would be dowablc; this done, to leave her .£300: lie died 
was held a case of election, but diat without ranking any settlement, and 
the widow had not nude her clcctiou bequeathed her the interest of .*'330 
by accepting die annuity for three for life, with power to depose of 
years. It a be v. I Yoke, li. 1791- 3 I £30 at her death. Decreed, die 
liru. Ch. Ca. 255, I should liavc £300 under the articles, 

320. Yd she shall make her dttr I and the legacy also, and tluit the 

tion within a proper time , and be j executors could not settle the £C0 
bound Ini it. I per annum. Pet ty v. Perry, T. 

321. As where a feme covert , heir J 1705. 2 Vein. 505. 

at law- (of a copyhold eftate, to which j - 326. So where hy ai tides before 
lestutor was not admitted), who took I marriage of a female infant, it was 
a legacy of £.3000 under testator’s agreed, that when of age she should 
will, and received the interest fur live convey her lauds to her husband, in 
year-', was held to have elected under fee, ui consideration of a suitable 
the will. Jrdcsoife v. Bennett, T. jointure in bar of dower; the jointure 
1772. Dick. 403. was settled, and the wife was a party 

I to thtf deed, but she never was rc- 

Thongk no line can be drawn, for quiretl by her husba&ri to convey her 
it must depend upon the circum- I lands; the husband died. Held, the 
dunces of the rase. wife was not bound by the articles, 

322. As where a wife entitled to thoucli she accepted her jointure; 
an estate under her settlement, and she therefore kept her own estate and 
her husband guVe her by will his per- the jointure also. Lwy v, Moore, 
sonal estate, and an interest iu bis M. 1730. 3 Bro. P. C. 514. Mos. 
real . states, in lieu of her claims, and I 59. 

Iiis will wuh not duly executed to I 327. So where A., on marriage, 
pass the latter, she must elect be- | covenanted to secure £1000 per 



BARON AND FEME X. 




annum to lili wife in bar of dower, 

4 iuiI by bis will devised to her consi¬ 
derable real mid personal estates. 
Held, die was entillrd both to her 
annuity and the devise, lh uni'll ton 
v. Hr ring/on, 11. 1773. 7 Bro. P. 
C. J2. 

328. So where testator entered 
into a marriage bond, to leave his 
wife and children ,£( 2000 , and if no 
children, Unit to his wife; he died 
without issue, and left his wife a life 
interest in all his properly : she dial I 
lake both. Forri/th v. Grant , £. 
1791. 3 Bro. CL Ca. &H. 

And there art cases in which the 
coiut will make a decree contrary to 
the wife's election. 

As where A., on marriage, 
covenants to purchase and settle land* 
of ,£400 per annum, to the use of 
himself and wife for life, remainder 
to the children, and in default, to 
pay £3000 in lieu of dower; lie died 
without making the settlement; the 
widow elected the £3000, but die 
children insisted on the settlement, 
which was decreed to be performed. 
Hancock v. Hancock , H, 1707. Q 
Vera. 005. 

So in some cates a wife shall not 
he put to elect at all, or her election 
shall he suspended. 

330. As where an infant widow, 
having a jointure, marries again with¬ 
out determining her election, and her 
husband enters on the settled estate, 
his entry shall bind both during the 
coverture. Utrvey v. Ashley^ £. 
1748. S5\tk. 617. 

331. So where testator devised 
estates, which he had surrendered to 
his wife fdk life, remainders over. 


In one parish lie bad joint es’nfr* 
with his wife, and in oilier*, iio estates 
but in her right. The wife's estate 
could not paw by his surrender; er^o , 
not by his will, and the word? arc too 
loose to raise u construct ion that the 
wifi- Miall elect. Head v. Crop, T. 
1785. 1 Bro. Cb. Ca. Iij'2. 

332. So where a testator gave all 
his estate tj tm .tees S#y which ilcvi«n 
die widow could not claim her dower 
without disturbing tlieir posse won. 
The rouiflicld, that the w ulnw's title 
to dower was alrtohitc and para¬ 
mount to the will; die ahull there¬ 
fore have her dower, und not b.- put 
to l»er election. Foster v. Ccnlce, T. 
1791. 3 Bro. Ch. Ca. 3-17. 

333. A reference to mhilration 
being proposed, it was object'd tbit 
one of the parties was a ni.uricd wo¬ 
man, iu respect of her interest in a 
real estate. Lord Chancellor would 
not permit the reference, nor would 
lieo How it to go to a master to en¬ 
quire whether it would be for her 
lieuetit, as iu tins case of au infant; 
for, said his lordship, the cte-c of 
election is Quite different; there she 
is to comply with a condition im¬ 
posed upon her by the testator swill, 
but there is no instance of a reft rent e 
to the master to enquire, whether it 
would be for the benefit of a married 
woman lliat a cause respecting her 
interest in a real estate should go to 
arbitration merely for asking for it. 
Davis v. Page, E. 1804. 9 Vea. 
350. 

S34. A widow aliall not be.bound 
by an election made under n mistaken 
impression of the. extent of the claim. 
Kidney r. Coussmaker, II. 1806. 12 
Ves. 136. 
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Paraphernalia and Pin-money' 


lUrt rial! he to considered, and 
; •/. // /..• » njej/t'd anil dispos'd uf 
/•; Ac /• tji\ and vital A nears of 
P . ••/.•■/ sl’ntl #■ l:owed. 

33.*>. /•••.• i*U chamber plate 
ou* mJ the w.fc\s pin money, 
a.h-v.id .is ii rapKitialia, if ap|uir- 
!»i'...tti* t • lie liu>burd*jf foituuc. 
O- •*. v. Ofney, ‘I. Pro. in 

Ch. um. 

.*•.» i. PhinriiF obtained judgment 
n< U m*. i.igsiiiHi the uduunislrutnr of 
.A.) df bon it qunndu* A/* widow 
Iwtl *t \ er ii jewels, which the pre- 
t* mini t«i liuvc* hoii'Jit (nit of the 
r*j\i.ig* of l ei pitt-iitninv, but failing 
in iho proof, the jewel* were told to 
umur plaintiff's debt. IVilhon v. 
Pat h* T. 1 7 10 . Pro. in Ch. 295. 

3.-7. 1. S. hail a crochet of dia¬ 
monds belong lit* to hi* first wife, 
%\la'eli by will he gate to his eldest 
son. ami to i-o to his heir in succes¬ 
sion, n- nn hcirh'oni. Afterwards he 
man ltd a second, and then linnet] 
the emu bet into a necklace, ad¬ 
ding new d.aiuoml* of X2tO 
value, which was more than the 
of ti e rmldiU. Lpon the 
ucadi tf I. S. lus licir general 
< hound the crotchet of the with w. 
Ordered that the master do separate 
ti o diamonds, and d< li\e> U»« dia- 
nioiidi which were in the crotchet, to 
the lair 3t law, as an heir-loom. 
C •drflady v. Calntady, M. 17 ID. 
11 Vm. 181, pi. Cl. 

3 18. A. dies indebted by covenant 
in tii cmc than his personal assets can 
|my, but there being leal assets suffi- 
c:« ill, die wife shall have her para¬ 
phernalia, which is always to bo pre- 
fciKd to h- ; acH:s. Timing v. ZjW 
pity, M. 1729. I P. W. 729. VitU 
y tit. Ivin afar, iv. 

A husband allowed his wife 
for b^Cparalc use, to fleU butter, 


eggs, pigs, poultry, &c. calling it her 
pin-money, out of which die saved 
.{'lOO, which her husband borrowed, 
and died; there being no deficiency 
of assets, she shall couie in os a 
creditor for this £ 1 (X K Shinning v. 
Style* SI. 1734. 3 P.W, 337. 

340. So, where the Im*b:uul al¬ 
lowed his wife to receive two guineas 
from each tenant, upmi every re¬ 
newed lease; this filial) be con¬ 
sidered os the wile's sepai ate muiR-y. 

s. C* 

341. A. had £300 per annum pin- 
money ; the husband for several years 
paid her but £lOO /hr asm uni, but 
promised her she should have ilia 
whole at lust. If a wifi: accepts less, 
it implies a consent to submit to that 
method; but where the pili-iuuney is 
paid to brr fu nomine, he r agreement 
with the husband, relatin'* to her 
separate estate, amounts not to a 
new agreement; and his promise that 
she should have it at hist, is an un¬ 
dertaking to pay the arrears. De¬ 
creed for the wife. Jhdnut v. Levis, 
E. 1738. 1 Atk.269. 

342. The wife iu her last illness 
requested that her husband would 
put into a friend's hands, for her 
daughter’s use, all her wcariug appa¬ 
rel and jewels, which she used. The 
husband, accordingly, after his wife’s 
death, put the tilings into a strong 
chag, *nd delivered the key and an 
inventory, to his wife’s friend, 
'lhoiigh the husband afterwards took 
some of the things into his possession 
again, it docs uot invulicfete the gift; 
for lhoi|)i gifts between husband anil 
wife do not pass at law, yet they urn 
supported in equity. Lucat v. Lucas, 
T. 1738. I Aik. 270. 

M3. Where there are real estates 
descended, tlie wife may have her pa¬ 
raphernalia; stem, where the real 
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estate came by the husband. Probert alien tlicm; though if considered as a 
v. Morgan, T. 1759- 1 Atk. 441. gift, the wife may dispose of tlicm 
344. W here a wife's paraphernalia contrary to the husbands intention, 
had been exhausted in uuymait of her Graham v. Ijondondcrru, M. 1740. 


husband s debts, upon the deficiency 
of uersonal assets; though ihe court 
could not decree satisfaction out of 
tlic real estates, devised, yet Kitisfuo 
tion was deem d out of the surplus 
of the real asset* descended, if any 
sucli there be. Proberl v. Clifford, 
T. 1739- Amb. 0. No/e. Tbii 
kccii is to be S. C. os Prober! r. Mor¬ 
gan, ante, but the present case is 
taken from He?, lab. B. 1738. fo. 
310. Fide 2 P. W. .544, (n). 

345. A husband by will, disposed 
of his wife’s jewels (pari of which 
were given her by himself, and part 
by her owu relations) to his brother 
mid executor, ’flic wife shill have 
her jewels as her paraphernalia, for 
the husband had no right to dispose 
of tlicm. Norther/ v. Norther/, M. 
1740. 9 Atk. 77^ 9 Mod. 270. 

34(j. A wife is not barred of her 
paraphernalia, by a bequest of tlie 
u»c of furniture, plate, linen, &c. for 
life. Marshall r. Blew , M. 1741. 
£ Atk. 217. 

347. Where the personal estate 
has been exhausted to pay specialty 
c reditors, the widow shall stand in 
their place for her paraphernalia, up¬ 
on tlie real assets of the heir; yet 
though paraphernalia shall be applied 
to satisfy simple contracts, it shall 
not go to satisfy legacies. Sue ltun 
Corbet, T. 1740. 3 Atk. 369. So, 
where there is a trust estate charged 
with the payment of debts. • lade- 
don y. Northcote, E. 1740. 3 Atk. 
438. 

348. Diamonds given by the hus¬ 
band’s father to his son’s wife on mar¬ 
riage, are a gift to her separate use, 
and she is entitled to them. So is a 
gift by a stranger to the wife. So are 
trinkets, given to her by her husband; 
blit where given expressly to be worn 
as ornaments, they are to be deemed 
paraphernalia, and the bus baud may 


3 Atk.393. 

349. If a husband pledges his wife’s 
paraphernalia, and leaves a sufficient 
personal estate, it shall be liable to 
redeem die pledge. In the present 
case, Lady D.’s diamond necklace 
was sold, aud an account of the \aluo 
was decreed to her. S. C. 

.‘159. Jewels of the wife, given by 
the husband's will to her, fur life, 
shall not be sold for payment of his 
debts, charged on his real estate, in 
aid of personally. Decreed, the 
jewels to the wife, iu prejudice of 
the charged estate. Uounton v. 
Parkhvnt , T. 1784. 1 llro. Cli. 

Ca. 570. 

351. Where there is a claim of 
paraphernalia, that shall not be dis¬ 
appointed by the effect of the option 
of a creditor having a double fund to 
resort to in the adininislialiun of as¬ 
sets. Aldrich v. Cooper, D. 1803. 8 
Ve». 397. 

Arrears of Pin-money. 

352. A wife who has pui-money 
or separate maintenance, may dispose 
of the savings by her will, and il shall 
bind the husband and bis dcv’wo. 
Herbert v. Herbert, E. 1092. IVc. 
in Ch. 44. Milica V. \Vikr«, M. 
1094. 1 Eq. Ab. 60, pi. 3. S. IV 

353. A temi was created for raising 
£200 per annum pin-money, with 
the* husband’s covenant to pay it. 
One year s arrears is chargeable on 
the husbnnd’s trust estate, for pay¬ 
ment of debts. Sects , if many 
years arrears. Ojjleg v. Ojjley, T. 
10{)I. Pro. in Co. 20. 

354. Testator created a trust for 
payment of his debts, and all which 
he owed to any person, in trust fur 
his wife. Per curiam, the arrears of 
the wife’s pin-money, not within ihe 
trust, for a man cannot be indebted 
to lus wife, and there was no poison 
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in lru<t for her. Sett qnwre, for tes¬ 
tator lonkril upon it us a debt. Corw- 
Kati v. Hurt of Montague, M. 1701. 
1 Hq. All. tit), pi. 3. 

‘•oo. Arrears of pin-money, not 
demanded iu the hii*lmud'» life-time', 
cannot be claimed after his rtfutli, 
i\ line the husband midwife cohabited 
together. Tfrnwat v. Jiermtt , II. 
173.1. 2 1W1.341. 

336. Testator died, leaving no per¬ 
sonal assets, but charged bis real 
«**tato, which was only a rc\Vrsion in 
fee, wills his debts, os fur as be was 
able. At bln death, there was on ar- 
ivar of one year and tliree quarter* 
pin-money, which the court allowed 
to die witlow, in renrd she and her 
husband had lkud well together. 

J-adj IVimrLk v. £rfwn/i,M, 1728. 

1 Eq. Alt. 140, pi. 7. * 

337. A wife can only be admitted 
a creditor, by simple contract, for one 
yeai* nrrear of pin-money against 
her husband's sejianitc estate. Lord 
TuffiuMwd v. Windham, T. 1730. 2 
Vc*. 7- 

W7vre liable to the Ihubam fs 

Debts. 

353. The widow shall not be al* 
low til her paraphernalia, where the 
husband left no asset* at hi* 
nor c\cii if contingent usseu should 
afterward* fall in; but where her 
jewels were xivcitically bequeathed 
to her, she shall take them as a specie 
Jic legacy; though as paraphernalia , 
they mu>t aid die deficient* at the 
time of testator's death. Barton v. 
Via pout, T. 1722. 2 P. W.79. 

.>59. When; a man’s real and per¬ 
sonal estates are charged with bis 
debit, mid prove inauffieient, bis 
w if»:*s paraphernalia shall be sold. 
Pm hri w Harvey, T. 1726. 3 Bro. 

P.C.IM7. 

Jit). A. entered into a recogni¬ 
sance, and I). and C. were his securi¬ 
ties. A, died; his personal estate 
shall bqjhfeiiublc, then his lands de¬ 
vised, timptxt, his wife’s porapher- 


;t, his wife’s parapher¬ 


nalia, and die stall not l>c permitted 
to pay off the recognizance, and ex¬ 
tend the lands of llie sureties. Taut 
v. Tynl, T. 1729. 2 P. W. 544. 
Vide post, tit. Executor, iv. * 

3fll. No inraplienialia is allowed 
where the luistaud dies indebted, 
though llie court will let the wife in 
on other funds, if there are any. 
]*ord Townstml t. Windham, T. 
1750. CVes. 7. 

JJotc barred or Mtiifial. 

362. A wife cm marriage agreed t«> 
have ouly such part of her husband’* 
personal estate as he should give her 
by will. This bars her paraplicrimlui. 
Lhotmley v. Chol/hlci/, M. Itifttt. fl 
Vera. 8? 

363. A. gave his wife her jewels 
for life, and ilicn to her sou; as tin* 
wife did not claim her jewel* as pa¬ 
raphernalia, her administrator shall 
not have them. C/ergis v. Poke 
rtf ' Albemarle, M. 1 691. 2 Ycrn. 
247. 

364.. A.<on marriage settl .1 jClOfs 
ver annum pin-money on his wife for 
ner ApaVate use, which becomes in 
untdr, and then the husband gave 
. her a legacy of .£300, after which 
there was a farther nrrear, and then 
the husband died. The legacy was 
greater thin the arrears. Decreed, 
though in the case of a wife, to be a 
satisfaction of the arrears due at the 
making of the will. Fowler v. fow¬ 
ler, Ei 1735. 3 P. W. 353. . 

365. Where pm-moncy is secured 
to the wife, and lire husband finds 
her hi necessaries, it is a bar to any 
arresr incurred during that time. 

S. c; . 

366. ' A husband cannot devise 
away his wife’s paraphernalia, he can 
only bar her by acts in bis life-time. 
Seymour*. Tresilian,' T. 1737- 3 
Ath. 358. 

367. Where a husband’s personal 
estate is not sufficient to pay his 
debts, his wife cannot claim any 
jewels, plate, trinkets, See. given her 
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before marriage; and where there is articles is expressly barred of every 
110 trust, to |Kiy debts out of a real thing she could claim out of her hu*» 
estate, the wife cannot at all events band's personal estate by the common 
couie upon it for licv paraphernalia. law, custom of London , or ullicr- 
lli<Iuut\. Karl of Plymouth, M. wise, has no right to her piraphcr- 
1740. ttAtk. 104. nalia. Head v. Snell, T. 174 3. « 

368. A wife, who by her marriage Atk. G42. 

BARON AND FEME XII. 

Separation, Alimony, Debt$ ojf the JFife. 


369. If .a husband’s bad conduct 
compels bis wife to leave him, equity 
will upon her own, or her procluen 
am us application, decree her a suit¬ 
able separate maintenance, Sanky 
v. Holding, Carey, 144. Farmery . 
Compton, 1 Ch. Ren. 4 . S. P. 
Addon v. Ashton, 1 Ch. Rep. 104. 
S. P. 

370. If a husband and wife sepa¬ 
rate, and the husband agrees that the 
wife shall have an mutual allowance, 
equity will euforce the agreement. 

371. Where there was a deerte for 
n ippnrulo maintenance, and the hus¬ 
band offered to be reconciled, but the 
wife refused, the court ordered the 
arrears to be brought into court, and 
the allowance to be suspended, with 
liberty to vacate or retort to the de¬ 
cree as occasion might require. 
tVhorcrcooils. Whorcwood, H. 1675. 
1 Ch. Ca. 450. Note This cose was 
determined during the usurpation, 
when the power of the spiritual court 
was suspended. Vide Head v. Head, 
Atk. 290. 

372 . A feme covert legatee pf the 
use of goods for life, r em aind er to a 
stranger, having parted from her bus- 
band, wasted these goods. The hus¬ 
band ah all* be charged, the stranger’s 
title being paramount, and not under 
the wife. Paget y.JUad, H. 1684. 
1 Vem. 143. 

373. A feme covert living apart 
from her husband, and having a se¬ 
parate maintenance, contracted debts 
with those who knew of the separa¬ 


tion; upon the husband's death they 
brought actions, but an injunction 
was denied to the executor, he having 
admitted lie had a good defence at 
law. Fenan v. Ferrari, M. 1682. 
1 Vem. 71. 

374. Upon a bill by the wife to 

discover acts of hard usu^e, and for 
a separate maintenance, the htiNband 
demurred, for that the matter was 
not examinable in cquitv. Allowed. 
Hindu v. HtHhorpe , M. 1G83. 1 

Vem. 204. 

375. A woman living opart from 
her husband, and liaving a separate 
maintenance, contracted debts; the 
creditors may follow the maintenance 
inequity while it continues, but alter 
the husband’s death they cannot fol low 
the jointure, for the husband's execu¬ 
tor may hove paid the debt, and ho 
was not a party in this cove. A enga 
v. Delavaf, E. I(i85. 1 Vem. 340. 

37fi- Note. The important //na¬ 
tion tchether a feme covert tain# 
apart from her hatband, and having 
a separate maintenance sc. and to 
her by deed , can contract debts, and 
be nied as a feme sole, raw Ucice ar¬ 
gued in H.R. and it u us solemnly 
dcterminal that she could not. Vide 
Manhal v. liatton, E. 1300. 8 T. 
Rep. 545. 

377. Upon a treaty for separation, 
it was agreed, that the husband should 
return his wife’s portion to .her fa¬ 
ther, who should maintain tit* wife 
and child,and indemnify the litmb.iiid. 
This agreement was established m 


filO 
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equity, tliotigli the husband offered to 
tike tlu*in both track. Setting v. 
f'r/#.\/t;//, M. 1700. ‘2 Vim. 386. 

378. A wife who was coni|>clled 
by hard usage to leave her husband, 
was ilicrml the interest of her por¬ 
tion for bet main n uance until coha¬ 
bitation. Oieudon or Ruckinghum 
v. Oxendon, K. 170.3. 2 Vcm.4*j3. 
Pre. iu Ch.23<). IV i Hi urns v. Cat- 
tor, M. 1717. 2 Vem. 7.32. 

37!). A wife separated from her 
husband may make a gift of the 
savings of her sciiarate allowance as 
a lime sole. Gage v. Lister, M. 
1703. 1 Dm. P. C. 11C, or she 
may dispose of them by will. Georges 
v. i'/tatnie , loth. 07. Pridgeon r. 
Pridgeon, M. 1668 . 1 Ch. C'a. ) 18. 
*5. P. Uletsoc Vm Sawyer, T. 1084. 
i Vem. 243. S. P. 

380. A wot nun having been cruelly 
used by her husband, became ill titled 
to «£;XK) as her shsrc of her mother’s 
estate; decreed to be invested, and 
the interest to he paid to the 
wife separately for life, then to the 
hmbaiul for life, ami the prin¬ 
cipal to the children, and if no issue, 
thin to the survivors. Kichids v. 
Darners, E. 1711. 2 Vein. 671. 

I. A. and IS. his wife, separated 
by consent; IS. had X 1000 per two am 
settl'd uii her. I.S. the son, took 
upon him all his father's debts, and 
the estate was conveyed to him; I. S. 
covenanting to indemnify his father 
from die debts and maintenance of 
his mother. Wpoii the mother’s hill 
against llif father and son for au al¬ 
lowance, the son offered to take her 
home. Ver curiam , the son does not 
so far stand in his father’s jihice as to 
bind bis mother by that offer. De¬ 
ere, d, the son shall allow his mother 
X&X* per annum . Dutton v, Dut- 
ion, T. 1715. 4 Vin. 178, pi. 19. 

•*H2. Bill for pci fonnance of ar- 
liile.s of M-paiauou. Ihougli the 
court.cannot dncicc alimony or s se¬ 
paration, it cun cnfoire such articles; 
imt if th^iarti>'s choose to conic to¬ 
gether sfckin, Ihe articles are uo 


longer binding. Angler v. Angxrr 9 
T. 1719. Gilb. Eq. Rep. 142. Pro. 
in Ch. 4!Ki. 

383. The estate of a deceased hus¬ 
band is liable to pay the funeral 
charges of a wife having a separate 
maintenance. Bertie v. [.onI Che** 
ter field, T. 1723. 9 Mod. 31. 

384. A. the wife of plaintiff, had 
been forced by cruelty to leave her 
husband, and she liven 30 years as a 
servant ill defendant's family, where 
she maintained herself, and U. and 
C. her children; B. died, and left an 
East India bond, and another hnud 
by will to the separate use of A.; bis 
mother. A. proved the u ill, and de¬ 
livered over the latter bond to plain¬ 
tiff, her husband, anti the fir##/ India 
bond she gave to defendant ns a con¬ 
sideration to provide for Iter for life; 
then A. died; plaintiff filed his hill 
for die Hast India bond, charging 
elopement in his wife, though he had 
often visited her in defendant's ser¬ 
vice. Decreed, that the agreement 
bit ween A. and the defenuaut, who 
had so long maintained her, should be 
established in equity. /W/iv. UmL 
den, H. 172.3. Buub. 187* 

385. M. married KA daughter; 
after some years lire daughter clopnl, 
und that li. left by will «£YjOOO in 
trust, to diq»o«* of the principal and 
interest, as bis daughter should by 
deed or will ap|Mmil. M. afterwards 
met his wife, and took pnPKSMou of 
her, when she ugiccd, Unit if M. 
would permit her to live separate,she 
would pay him «£l<)00, and settle 
£‘200* per annum on him for life, 
and articles vrre accordingly exe¬ 
cuted ; on a hill to set aside the ar¬ 
ticles, and that M. sirould elect to 
take the £2(X) per annum. Decreed, 
tlint the snides wens a good execu¬ 
tion of the power created by the will 
of E., and that M. was not bound 
to elect 'Moore v. Brennan, II. 
1726. Bunb. 203. 3 Bro. P. C. 
378. 

386. A husband deserted his wife, 
and went to Amnica, having iir*t 
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fraudulently assigned fill his property. I 389. A. having possessed hunself 
The court decreed her a maintenance of the greatest part of dm wife's for- 
out of tlie estate assigned, though tunc, and left the kingdom, ihc into- 
she bad the interest of .£4tXK) us rest of her bust-money was directed 
pin-money. In a suit for alimony, to lx: paid to her till lie returned and 
separate maintenance or pin-money I maintained her. Watkins v. /f til¬ 
ls not a good plea. Calmer v. CoU I kinn, M. 1 f' 10 . G Atk. Qfi. 
wer, II. 1729. Mos. 121. 390. Though a husband on mar- 

387* I. S. left his wife and chil- riage haa imposed on hi* wife by giv- 
drrn, niul wwit abroad for 14 years. I ing her a bond void at law, yet equity 
'ilie w ife on her mother's credit mailt- I will establish the agreement accord- 
tnined herself and children as a mil- I ing to the intent of the parties. S. C. 
liner. 1. S. on his return, seized the I 391. A wife cannot have lnaiiite- 
wife's good* and slock in trade. Held, nance where there is proof of her 
that what the wife had acquired in I elopement and adultery. S. C. 
her huslKind's absence was ner aepa- I 392. Depositions of criminal emi¬ 
rate property, and not liable to the I venation cannot be read against the 
disposition of her husband. Cedi wife in excuse for ill usage of her, 
?. Juxon, H. 1737. 1 Atk. 278. unless expressly charged i»y the uu- 
388. A., ou marriage with B., in swer, and made part of the husband* 
consideration of £6000 portion, con- defence. S. C. 
veyed lands to trustees for 99 years 393. Bill against the husband and 
in trust, to pay £ 100 per annum to a creditor upon the wife's anuuity, 
JJ. for her separate use for life. After I to have articles of aeparatiou per- 
20 years cohabitation, B. withdrew I formed; decreed fully us ngninst tlie 
herself and went to France , but there I husband, and that he should exoue- 
waa no proof of her incontinence, rate the annuity from the charge upon 
The trustees brought an ejectment, I it. Filter v. Filter, H. 1742. 2 
when A. tiled his hill for an injunc- I Atk. 311. 

lion, and offered to take his wife I 394. Though a roan is bound to 
limnc, though he never made that I maintain hi* wife and children, yet 
oiler but by his bill; he also, eight I his funds are liable to creditors; and 
year* after, instituted a suit in fee spi- I the decrees of the spiritual comt for 
ritual court, for restitution of con- I alimony cannot affect the husband's 
jugal rights, aud obtained a senteuce I estate as aguiust creditors, but the 
of cxcommuuicatiou. Tlie husband I person of the husband only. S. C. 
had paid the annuity for six months I 393. In cases of separate mmntc- 
aftcr the wife”* departure; but there nance, the court must be guided tiy 
were great arrears against which, judicial determinations, and not by 
and the future payments, the hus- I private judgment. Tyrrvt v. Hope, 
band Bought relief, insulinp that I 2 Atk. 6(i0. 
his wife was only entitled during co- I 396. A., in a letter to bn wife* 
habitation. Lord Chancellor thought father, said, as lie did net choose to 
tlie husband should be relieved be a witness to her inf.nmnes, ho 
against the ejectment, but that the I would allow her .£400 p?r annum 
wife was entitled to her aiumity, and I while she lived with her father, 'i ho 
the arrears aucPcosts. Decreed, the I wife ou a bill for separate irai-.tiw 
ii junction obtained to lie continued, I uonce, moved for the uvrc.ira Ct**' 0 
on payuicpt thereof by the hus- I to he paid f.ir her support till the 
baud, and in default, to be dissolved. Iicaring. r ll>e court granted 
Moore tr. Moore, H. 1737. 1 Atk. | in gross, but not as am ms, and s ml 

it would bo.refused iu iulur-*. ’Alii 
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husband in hi’* answer, swore lie was 
desirous of cohabiting willi liii* wife. 
Two years after the motion, the wife 
filed u bill for the umars. and grow- 
iocc pa\mails fur the £v*) pUMUJiit 
to agreement, and the hiubmid c«m- 
tended. I bat the agreement was only 
intended to exist during liis ocr&Monal 
alwtucc. It appeared that tlie wife 
wu> di«nvdi red in her miiul, and that 
up*-n the husband's attempt to cow- 
fine her,- she obtaiued a fi'p/dit'anil. 
_Loid Chainx'lloi gave judgment, I. 
'lliat t!ic jL'W was only intended to 
ti’iilii'ue during the husband's cent- 
hion:d absence. 2. As to the liberty 
to live separate, praxed by the wife, 
the court coidd not decree a separa¬ 
tion or a separate maintenance, uules* 
upon the parties 1 own agreement. 
And, 3. Tlic obtaining a mppUcnrit 
Hi*?«» not justify the wife's elopement, 
for it is granted oil a supposition that 
they are to live together. Dee.reed, 
that as the court saw grounds for 
grunting u suppfictrvit, and the hus¬ 
band's offer to receive his wife vua 
only jndicaJly made by hit answer, 
the airears of the annuity should he 
paid, and that the husband should 
take his wife home, and maintain her. 
If she refused, the maintenance should 
cease; but if he refused, then tlir. 
maintenance to continue. Mold v. 
Head, H. 1747. 3 Atk. 2y.j. 547. 
1 Ves. 17. 

3*97. When the husband, in older 
to evade an ccdcsuulicu/ sentence 
lor maintenance is going out of the 
kingdom, ctjiiit) will grant a nc exeat 
regno. S. C. 

398. Ju somo instance* where a 
husband has offered to cohabit with 
his wife, otul use her kindly, equity 
h:n refused to continue her separate 
Tiniiiltnance, though after a decree.' 
S. C. 

399. The court will not establish 
an agreement between a man and bis 
wife to live separate. WUkta y. 
IVi/ken, L. 1707. Dick. 701. 

;*oa Where a husband by force 


compels his wife to execute a dmrf 
o! separation, allowing onminteiiauce 
inferior to her rsuk aud fortune, 
equity will decree a proper mainte¬ 
nance. Isunbcrt ▼. Lambert, T. 
I#fi7. 6 Bro. P. C. ¥72. 

401 - BiJ! by a wife for pnform- 
mico of nil agreement, and for alimony, 
die being compelled by her Imahand* 
crnolfy to leave him. The court 
dec.rccd her £. r *00, to carry on Iict 
suit. IVov. ) to. If, 1774. Dick. 
49H. 

402. The wife\ trustees, undi-r a 
deed of separation, covenanting to 
indemnify the husband aguinM tin. 
wife* debts, is a valid consideration, 
and lake* the convex a m:e out of the 
statute. Stepbenn v. ()live 9 T. Ilnfi. 
2 Bro. Ch. Ca. <K>. 

403. By Herd exemted In ferr 

marriagr, it wo* agreed that if any 
separation should take place In the 
desire, or nt the iiiMsn*:e of the wife, 
tlieu the huzbtind should rrnivv tho 
moiety of an annuity, which ll.p wife 
was of, und Jie should re¬ 

ceive the other moiUy, without the 
controul of her budmiitl. but if Mich 
separation should take place at tlm 
instance or by the mean* of the hus¬ 
band, Uien the uifexbould receive 
the whole annuity. This is mic-h on 
ogruement as equity will support, nud 
if the separation appears to be caused 
by the means of tho hu.>baud, the 
wife shall have the whole annuity 
during sifeh separation. Unnrc v. 
Uoare, E. 1790. 2 Hide*. P. C. 
•268. • 

404- On a motion for a tie exeat 
rezpo by a wife against her husbaud, 
till a suit instituted by her u"aiir<t 
him for cruelty and adultery diould 
be determined, unless he would give 
security to abide tho eveot; Jinrd 
Chao cel lor said, he Would grant it 
if ft precedent could he found. CoL 
or v. Cotgar p E. 1796. 4 1 Vea. jun. 




405. A creditor of a wife turn a 
right in equity against her separate 



ferfa^ftdiii 
iKjthejAbd it, if 
Jty/V wWi notice of a 
inrance of the wife (a 
wctik woman) advanced tp Ucr wan? 
tonjy beyond il;. upmi pr^f tluit 
plaintif:* lis.4 received iViore fl^axi tjie 
demand sLc could male nit', the bill 
wua dismissed, but uiihnut'nccnniit 
or com Is, the plaintiff being miserably 
. Lilin y. Airey, E,1791. 1 
Vrs, jim* 277 . 

•I'H). Ariiclca.vpf separation, by 
which the husband was to pay hm 
wife X 100 per annum; decreed to 
In' performed specifically at the suit- 
«if Ihi. wife, though the husband by 
kw ausM I-r offered to receive luer again. 

ihtlhw (Jiith, E. 1793. 5 Broil Cfo*’ 
Ca.t;i4. ** > m # .. 

'• 07 . Jfo court has an oiigtaal 
to give a wife separate 
maintenance, but it may be. given 
u ifMentally, as on a mppHcavif in 
CliuiK crv, or a divorce, a ihc/ivi el 
thot #. propter wvitia/u in the cede- 
sn»*lic:il court, lirifl v. 'Montgomery, 
T. 17SI3. ;i Vcs.juu. 19o. ‘ 

-10B. r Uic spiritual court has c*- i 
clu'-ivo cognizance of the rights aiid 
dutiesof marriage; c^iutyuiercforo.. 
has no jurisdiction upyq. A contract •: 
for .separation between’bnsbr.id and., 
wife simply, ihiifli l$is jvhiit: it wJU 
affect a purchaser or-creditor j bni ; 
the jurisdiction bobb in spec ial cases, 
as where a third pctxoq. covenants to 
indemnify tlie jbasbaiid agaiu>t ibe 
wife’s debts, or a fortune accrues tp 
the wife after iV ^purspoii, yi ilya 
property w fife subject a trfi»U 
Jjsgnrdv. Ju2w w,jd: 1797-> Vcs. 

sml :• • . 

40Q. TfnsUin A_ 

to permit A. to receive 
the support of thfwjfo 
limit of iiufernnity to tbi 
gmnt by Ihe wife J 

of the dividends was held'A tfeiun: 
of the trusts, aud void; , llyflt V. 
Price, T. 1797- 3 Ves- 437. 444. 

410. A married woman living Apart 
Vol. X* 




fro^ber^^kiuhaiHU * ho- 

parate him 

by her cotitiucl. 8. C.;. 

411. Where j wife refuses,to live 
wiih her busbuud ^an officer abroad 
with his regiment) \vho is wdljfcf ;lo 
receive her, the court will i:o*ot&r 
a provi.-iiou fn be* mode f.» her out 
of the I'hi-h-mls ;.;;d iultn »t h> which 
■lie i 1 ' cnlulcd fur Jilc. .Wsntu. if 
he r husband had d«.sj» M* l»cr. J 
lock v. ilthiut, * 1 *. i;tjfj. 4 Ves. 

#fiH. 

413. A. on a separation from his 
Wife covenanted to pay In r an annuity . 
for lies- life, unit ai*i;nrcd a pension 
for jiis own life, uud that of U. as 
an auxiliary fund, in case of failure 
of payment by,him; and lie covc- 
UHiiUd tliqt if be nnd P. should die 
in his wife’s lifetime, alibis real and 
)«rsn«ial estate should be churned 
with die. annuity. A. died, leaving 
real and persutud estate, and U. sur¬ 
viving. ' tlrM the wife should not 
have an allocation of ilieresl-oud |>er- 
■m;nl estate Ui ..**0curc her annuity, 
tiic |icuuon Wag. liable in the firnt 
iiHiouce. ’ L ipiue*. AliUt , H. 18tV5. 
u Sell. Sc Lei. MB’ 

41S. A question uroso in taiis ease 
up«>u the vabduy of aitidis bbiwton 
Utisbauul and wife for future separa¬ 
tion.-creating ti drfUas, and piov:.*uig 
U«::t live wife may at any time., wilh 
ihr ai»so.it of die existing unsu-es, 
•aLc away die cliil^Iren o! Uic n»aiii- 
agc,‘ but tiu* cause bavin* ended by 
awnpi^uiise, die question was not 
dctcrmiiK'dl Hie ci*u» I hrnvc* cr ife 
nying tL s * dfcla in tbo.cam of 
• v .-jfrlctiui l Pun*. 462. Handy. 

.1 Do#, fc Pull. }U. Mat- 
: ikuU v'y Hutton, 8 T. Ucp. 54 j, bdd 
after a oewkof separatum exe¬ 
cuted; Uie wife is out to ail intents 
pqrpoics * feme ip!e 9 for she can* 
not .lav a witness agai tut. I ter huslniud, 
hr be guilty of felony ip his presence, 
"nor cun an action bo niunUiiii* i 
agshuti lier, net. her cun she i * • • if‘.v 
any deed generally. Thy ctfcoMU 
T. 
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of marriage cannot be affected by 
any agreement for a separation be¬ 
tween die parties, which (according 
to Fletcher y. Flicker, A Bra. Ch. 
Ca. 6 19, (n.) will be ]H&t an end to 
by recetoriliation, and ended after a 
•qparation ii mum el thorn in the 

E ’ 119 I court, but that can oulj be 
ned propter sax Him ant adnl - 
tennm, and the same cause cannot be 
mired. .V. John i. St. John, T. 
1805.11 Via. 526. 

414. A bill was filed by a married 
woman claiming under a bond by 
her husband to a tnis$e for a ser¬ 


rate nuonteraoie, which bond was- 
admitted by die answer to hm been* 
destroyed by them, on tbe'ground of 
subsequent incontinence. The court 
retained the bill, with liberty 'to 
bring an action on the. bond.- Sea* 
grieve ?. Stagnate, H. 1H0P. 13 
Vcs. '430. 

415. A feme corcrt bring apart 
from her husband, and corUrictirw 
debts os a feme j ole, 11 not entitled 
to siuhmaiy alirf at law, but in case 
of an Action against, her, is left to her 
pica of coverture. Hi parte Hat~ 

**,T. iftoy. i6Vcs.au. 


BARON AND FEME XIII. 

• . • • » * w • # 

Elopement, Adultery, D'ttorre. 


410. A wife having obtained a 
divorce d mend ei thro, and the 
spiritual court Wing allowed her an 
addition of «£50 per annum for ali¬ 
mony, s|* brought her bill, com¬ 
plaining, that the husband to defraud 
her, Itad procured the tenants to 
surrender their estates. Tbc M 
band, by his answer,'suggesting dope* 
ment and lewdness in tlie wife, of* 
feicd to take her again. LovdCnaiv 
cdlor would make no oilier order, 
than that the husband should admit 
tlie rents to be still in being, and 
then the wife might proceed at law 
if she could. Mildewy v. Mildmay, 
E. lliM. 1 Vera. 53. ' 

417. Where husband and wife 
m-re divorced A mendet thoro. 
The wife cannot daixU % 
tiou m the spiritual court, 
divorce U repeated*. ‘Shit* *• 
B. 1700 . Pre. Ict Ch. d41. 6 
43. • -VV S 

41B. a 

el tktn, forttb te*to 
widow's chamber ukder the cui 
of Loudon. Petlifer ▼. Straus, 
1717# Buub. 16. ' 7* . 1 

41&. A wife cannot bring homint 
npleguimh agahiat her husband, for 



the tat it cannot in its nature be 
ntistahnl. The husband lay law 
has the ctuiody of his wife, and may 
confine h. r, but he cannot imprison 
Her; if he due;*, it will be good 
cause for s divorce, propter urchin in . 
Abend v. Abroad, E. 1718. Prc. 

r 420. Win re k husband divorced, 
imenri ft thorn, was iboul 4u fell 
bis wife's term, an injunction was 
granted to restrain him. Anon. T. 
170:1- 9 Mod. 4.1. 

421; Where the wife rocs for a 
specific performance of her marr t 
articles, her elopement with an adul¬ 
terer is no bar. Sidney v. Sidney, 
E. 1734.3 P. VV. 268. 275. 

• 422. A jointure is uot forfeited 
by tlopement, bat dower is by statute 
ojf/ftrfmm<fer2,c.34. S.C. 5«r- 
rruvt ?. Seagme, II. 1807. 13 
yes. 443..S. P fc Afty a divorce A 



et thorn, baron and feme live 
separately, and thq.wife his a child; 
tills » a bastard. / But in cm of 
a voluntary separation, such a child 
wduld be deeMt legitimate. Seem, 
Where a juryimd ootacss. Sidney 
jr. Sidney, Me. 

423. Bill by a wife against her 


vF 



BASTARD. 


ns 


husband for ■ separate _ 

cbvgiog, that rim had behaved __ 
the utmost duty and respect. The 
husband b bir of her equity, insisted 
that ihe did not behave With that 
duly aad affection which became a 
virtuous woman, and then he entered 
into |ijrtkuisi facts of adylniy. 
Lord Omuccljor said, that the virtue 
of a woman (lore not couuit in her 
chastity only, for she may be guilty 
of ciuclty, and in this case it ap- 

C ied mat the wife beat ber hue* 
d; a woman too may be a ddicted 
to gaming and extravagance, whirb 
iv nut virtuous. Lathi Dotmerml v. 
lord Dwmcrail, in Don. Piuc. on 
appi.il fiom Chancery in Iie/tutd, 
• but the lords woukl not admit the 
depositions cited in Clerk v. Pe¬ 
rtain, '• Atk. 3Ja. 

4'lf. Equity will notfellow e wife 
mauitenonco alter a full proof of her 
elopement mid adnltcry. H utki/iu v. 
IVatkyne, M. 1740. 8 Aik. 97. 

4U5. The oblaimng a utvpVeatit, 
does not justify a wife’s elopement 
Jlrmd v. lit,id, i\ 1747.3 Atk. MO. 

480. If a wife elopes without 
rauso, sod refuses to return, equity 
wiU assist htr in recovering lier 
st pjiafe piopeity. Lee v. Let, M. 
175H. Dick. SCI. b06. 

4Z7. A wife’s fortune was settled 
in trust, but no provision wav made 
fur pavuirnt of the interest duiiug 
covnlure: die quitted ber husband 


and lived in atfoltery. On a bill for 
payment of the dividends, the court 
decreed the husband to provide for 
the wife, but oidrred the future 
dividends to be paid into court, and 
the costs oat of the accumulated 
dividends. Ball v. Montgomery, T., 
1791. 4 Bio. Ch.Ce. SJ9- 8 Ves. 
jun. 191 . 

438. Where the wife lived in edul* 
terv with the plaintiff, and under hie 
ioMurace, $e tins hand wav permitted 
to answer separate fi on her, to a bill 
for an account of ber property re¬ 
ceived by him. Chronbtn V. Butt, 
T. 179S. 1 Anstr. € 89 . 

439. Cram petitions by husband 
and wife, living apart under a divorce, 
i meatd et Ikon 1 , obtained against 
the wife for adultery; she petitioned 
that her money might be settlrd to 
her separate use, and he petitioned 
that it might be paid to him, but 
Lord Chancellor would make no 
outer. Carr v. Eatlabrooke, T. 
1798. 4 Vea. 140. _ 

4S0. A separation d meatS et 
tkoro in the spiritual court can only 
be obtained propter icvitiam aid 
adulteiium , and after a reconciliation 
tlie same suit cannot be revived 
St. Jokn ». St. Joke, T. 1805. 11 
Ves. 533. 

For eoits by, against, or between 
boron and frmr, vide Tl'j/alt’t Ptac¬ 
tical Reg. 53.58. 


. BASXABD. 
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9 * 


, Their Capacities, and IneepntQi*. 

" ,7 - 

annum for Ufa? And hegkvOiUI • 1A. covenanted toWvsy hit 
estate to his legitimate ion. .Per] copyhold to hu .nature! daughter. 




BASTARD. 


m 



and fur furtlMT assurance; he Made administration 
no surrender, but. the daughter was crown, S, C. ...... , . 

admitted; on her bill to.oupplj the - 7^ If * wife baa/'a chihf >ai|fer a. 
defeet of the surrti>dcr».tjie oaurt divorced ssensS ik*a bas- 

would not decree it agaimtoi&befc %nt'.r&vjjw of r a ^ihtary >ptri* 
for tW couvieyai^,* was .-volui^y,^ stj^unksa tftp jurY liitd no arc«*». 
ami the daughter Wai >«tf/«^ j #fe l E. 1734. S P.W. 


:k 

•• f. 



Funaker v. 

Pro. iu Qu Vt5i.* 

W9» * • ... .» . ’.jl-* 

. S. Bastard* wnootuke 
fain a Kamo bv nJpotjtiioib- therefore 
fl device ot £30(XfmuSi 
children of I. S. 
tarda borq 
will; nor to 
for a bastard** 
itaiHrth; 
was to be. 
deed 

referring to 
a codicu 
of DcrofyJU 
530. • " 

. 4. A. 
marry A* 
marry R 
of marriage 
inarr’uvc.\>iL| 
to the IrisK 
was adjudged 
was iutue, ^ 
on a c6fpOMRt 
verse the; 
ites, 1^1 
r df tnc 






* 

4 


voured* 'f 
CP.W. 

* 
estate 

tin: t 

Ic^aJ 
withoul 
ml, or 

party. Joftetfi 
a j\ w. 33.;;^: 

£Mtt 

^ otWwty of ■ 


"tjs?,.; -V. _ . 

. 8,. -Testator, V will, gate an equal 
share -qf’lus real estate to liu two 
; natural au*s,l;. and C.^H mistook 
tfwaVfifcifitliongh 
hazard. >aire ftotjtpt^they may ac¬ 
quire that n^ine 'by repulatidu; as to 
Uie qpaUke.of-iumies, any thing that 
amounts 'tb '^aigm/tio perionic, is 
sufficient. ifn?rrr edte, aI. 17.57. 
j/A Atlr.-ilO. 

-£>{>. Upoh a quwtiortof legitimacy * 
' *: B. produced witw**i, «In* 
rU to a 'tnprure in/art Bottucu 
pai cuts,* ud he obtained a v« r- 
,/Ou a second trial he drdiiusl 
So produce those witnesses, and rente'll 
aolelvupOhn reputation of the mar- 
w. ' Althoupi jbe-' again obtained 
A-wdict* yet tb»» is nnWnlHqeiu to 

_ WrisTy tha, t»uatiertce -wf a court of 

ohappiahliMprity- Skvfah*- **,■ toper, H. 

' Bid**. P. C.^. 

-10. Ou lq^eatiom of IcgiSuiai.-y, 
^ dcdaraiioua 'Of parenu after the 
'birth of the Chiid cab have but little 

. 'if/ 

draft genially, though the will was 
itrijns? %t'fe:fivoUr. bv iraultmtion. 

Cattretiiti itviriii&fcV. 1800. 5 

to: tolilor 
■trf ihtfjfcraty, mid 
^Itjgljjnsie chif- 
V.#ae»,T. 1801. 

r« . 'ij. 


Umile. duW cannot 
under -i devise to cliil- 




tf*j • jpSfl’b 


if taiv of 
mothtr 
i, the 
iband in 
of three 
pta&bru; Acre woe 




BOND I. 


strong mklenc* of no arcew, end 
open tin poitn of access, dm juiy 
tumid for defendant. Ptndiel t. 
Punirtl, H. 1732. 3 Sira. 036- 
Now hon cwr thq old i ids lo prettae, 


a. rc*», if the Jiuilios W wi<lua Ilia 
ranow dum u«aj; aul ac¬ 

cess or non ate* ss moat b* pio.ud 
like any other l*«L Sftettru \. 

T. 1830.14 Ve*. M. 



BOND. 


. T. If here net aside. 

II. Cute. of paitiul Retirf a {nut it the Penalty, 

III. IVheit uo lldi/rf ullobtd. 

IV. / oinotary Bomb, awl their Order mi Priority, in the nauk tilling 

of Atult. 

V. I otd tu thfnliieai Id ia, yrtaid^m Equity. 

M. Condi two or Rental, enae mumding to, or Evidence of an 
AgiettnenL . 

VII. Of ronluigent, amlieuout, or mcertoi* CmtStiom. 

\ UI. C».«/, oiheM in 'lru-t. < . 

IX. Joint and teveial, and of Santa and Indemnity, 

X. Obtained by Daren, Fraud, or J/unrprrMMteffon. 

XL Courealrd, upurtaei, hat Or tanctUm. 

XU. A'di'niHcHt/uMtl Coadktom of the dragn et . 

XIII. Intelesi, Penalty, general Paymente, 

XIV. Softy action, uhn lo beyrmmtd. 

« • 

BOND I. 

Jlhtre vet mile. 


Equity mill fit all Hum W aide 
a bond, ‘in order it to be drill cted 
up, hhne there * a %*yt of good 
ivHudnolioH. .. 

f. As Whan /i.. fat jtb d to an 

estate, ewe a bond tcr-bi* courtscUor 

lovrreaj U* poM p ttaOn mtmjL 
•lull' oiilj faq*r- Ui n wqS 
thargLt. * A r- apMK 

lO'X). Rep. Map. Rnefi. A ft, 

2. So when fittftl.Mfc 
mamioa lwdia^O.bU btdjer, Wtf 
tool Ins bob* that 
penult Mi motbwtloMtorW ISk 
ton a. Traiton, M> KM 
413. 

J. So whore a bond 


in dp common form for pajni.-nt 
of Aunty, but tLo agreement was 
proved to be that tip obligor slm dit 
many-A. JDy ▼. Jlioamm, T. 

I6gff a Vein. KX2. 

4> So wheie • widow gave a bond 
to A. tape? him £\00 it slic should 
ftcnfystfua, nd A p« btr a bond 
vfo .paylwr dm &k* am i she le- 
i widow, «ad. Ao afterwards 

B. Ifofor.V H. 

~ mdew 

faUtor, defends*! swot* they wrre 
givtpi for money 



could 



; tesutw 

rtVb as lldf 


BOND n. 


*78 

£ imt these bonds, but his executor ■ fraud and breach of trust. 8ftat, 
II. Dcciecd to be delivered up, oi a bond given by a weak man, if no 
on payment of what mi actually frandor birach of trust, provided he 
dut Matthew v. Ilanbm y, M. be rompot menti». OuirwMf*. hit- 
1690 . aVirn. 187. rty, M. 1731.3 P. W. 129,130. 

6. So where A. settled land on 1*. So wbare JL C. gave hn at- 
bis daughter in tail; and took bet toraeya bond for ,£1000 to procure 
bond not to commit waste. Held, him bail; though 1 0. lived six 
an idle bond. Jtrtix v. Bruton, H- yean after without attempting to 
1691. * Vorn. *31. impeach the bond. Ifalmshit v. 

7. So when « bqpd was gkto for Booth, T. 1739. * Aik. 25. Bam. 
money lost at play. Ihnmphria v. 475. 

Rigby, M. 1698. S Prom. 223. 13. So where A. gave a bond to 

8. ‘So wheie t esta to r directed his B. for the residue of hi* d. lit, to in¬ 
nephew i,*ho were legatees ofbiapst- duct him to etilet into e rnoiposition 
sons! estate, to gfo bonds to rath with die lest of his creditors. This 
othei, that if either died without issue, bond, though not void by 5 Geo II. 
be would Kayo tb* whole to the tor- seems to be wilhin the design ot the 
visor; for this was considered an act Spnrrtl s. Spittrr, M. 1,10. 
attempt to entail apersonalty. IVil- 1 Atk 105. Sea tnit J*wis t 
lum v. Wit Horn, T. 1703. 1 Kg. Chare, 1 P. W. 6S0, tontra. 

Ab. 207, pK0« * 14 Siwbeie a bond was gum 

9. So where a captain of a drip bydefemlant to jJuuitifl as pitemwm 
outward bound, took bonds from bis pudnilia, Loid ChauctlKr would 
women, that that ahoold not demand I use oid. red the bond to be can- 
any wages, till'tbs return of the ship celled, but by consent a ptvpelu.il 
to Loadoa; the ship was loiL Held, uminctiun was awarded. Claikr \. 
that tbeas bond* wen anjost and ratam, T. 1741. 9 Mod. 310, 3 
void. Buck v. RtmtbtOH, 11,1704. Atk 331 337. 

1 Bro. P. C. 108. U. So where tevtalor gavr a bond 

10. So where A. gave a bond for rr twpi tetri, and made an iqu«| 
the debt of an extravagant woman, pros4*on for the obligee by In* will; 
who bad concealed tbe debt from her it was laid vend sv against irulit.n«, 
husband, and the obligee bad, with- and the legary w«s left forth© oblige.* 
out lha knowledge ot the obligor, and executor to contest, tlobu,* n 
grreu the husband a receipt in lull. v. 6re, T. 1740. 1 Vis. 154. 

Fowler e. Jyltft, H. 1707. 3 Kq 10. So where A. gave a bund to 
Ab. 185, pi-4. B.'s wife, as a reward for pievailing 

11. Bo where a father epbqvted on an old man to make hu. will m 
his infant heir with a servant, who favour of A. But no costs, for A. 
took lha aon'o hood wt&n of age, was paitiena almlaii. DrbeHfuiin 
unknown to hk fhtfeer, ‘for that was v. Oee, T. 1749.1 Ves. 276. 

• 5 

/ * **** 

- Cam tfprM UOtfcgaitM the tmtbf. 

17. Bond conditioned to mj£40\ oaly.be liable whpe be tqjoyrd (lie 
per aattam out of mi office token } pffice. Lncrwcfe. Brener, l6fo. 
•way by the nwrprr, but revived at 1 Ch.Ce. 7*. 
the maturation. The obligee shall | lg. So where A.porereacd houses 



BOND IIL 


«7fl 


onier 'a public title,., which tfler his 
death, reverted to.ibe right oWoer oa 

Loitdou, and bis w*uto« hail e*», 
tfred into a reeogmartiM'.l® .fiay 
£ 10,000 wliicli A. bfif hrqcieatfled. 
to his daughter; the ex ecn tors recog¬ 
nizance shall be in force oblj to mate 
good the value of A.’s astute,, oyer' 
mu) above the Josses ,oec#Moncd tan! 
the fire sod'the Ebi^;rtWMretbo.' 
Holt v. Holt, 1670, fCb. Ca. llW. 

1‘J. A, agreed t^Vyurrchdcr hi* 
commission ip tbo nroiy 1 *to B- for 
£ 100, for which B. hii bond, 
U.ww iefh*& the coxn^imoo S DO 
relief in equity, 11 am agafrul interest 
uuil costs, lfcrrtij'ord r/Do#t g 51. 
1WC. 1 Vera, vg- , - 

SO. Bijl foe rafigf: ajemat foa v 
bonds for procuring phiinuff s purser- 
ship on board a. man-of-war *,! the 
court could not .set aside th$ bond*' 


on payment of £+00 


V> PI vutjff^aj Wed Upon a bond: 
*t law, and pT^icd ad Jicn$ 
end by his bill in equity, he cfea 
fraud, and >cont.,pf 
the court rebctoili 


lerbis. £\00 and eosts, for there is no 
ner oo . statute to direct the taking of such a 
opcrt*.W), Mom t . D»kf %/.Beaufort, 

-foXi**. JU*. 190 :;. : -. 

«1 ear, . 83- Upoa ji bond payatile by in- 
o .pay •^ne^ls,r^ > pidgrneiit for the pe- 
polhcd. rWtJ» : tbq obf^or^8ll bfl relieved oa 
recoe- jiajrapitbf the ipatelitient and costs. 
> make i^tparfe<5roflDi^ u M:i744. 1 Atk. 

l~o& us. /: • T 7 ^*' v 

iccl iWl'. S 4 , Bond bypjminGff jte defendant 
retiotf/. t6 secure hii faithhil services as an 
i. JttO.;. ugeot in fltandm to buy bair; plain¬ 
er Mif l WK alio , deposited ;£ lOO in defend- 
B. for aut’sls^i plAi^ 
bond i wbiBi ^rhpiif^ and returned before 
»: do tfa* "Chancellor 


in * bond 




ible 

ved 


1 Aik. 301 


& 



fide ration, is 












BOND IV. 




OP. Plaintiff gasrobond for (VH) 
1 1 dUiiidu.l, I.NniitUiM, del li daut 
bi auvat., adiaukd tbjt (1 m bond 
was a gill; tmpu amhmlu\ waa 
juud «quih would ool iniirte the 

j'liiuiifa. /I />></( y \. Notion, M 

1* *»7 l)nu 16 i. 

09 . Null* mould the curt rtf jew 

n •> hi oj, imil i bowl to Inf famer, 
tl. it Ik. would not docl iha feted ot 
* i iic nhu.li Lu lather hod fettled 
>iu i iin tn tail. Am tlie tidier might 
1< u i uk l.im bore trout for htc. 
1 cm u ♦. trtifnto, T. 1091. fl 

I tin 2*1. Hrv. iu Lb. 3d. 

o't. Xur agjuuax » bond from a 
man to hi* ljou«4i*|Mr, for tujil 

m.wc HauJiam y. Mmw*g, T. 

l'/) 1 . a Vtm.dia. 

31. Nor aguiutt a bond fen the 
pmth v of e capram-dup • f th n»* 
ir.f *ihtra tlw obligei ouiht fiote 
betn admitted, but be rvAnwfto Ule 
tbt ouUin. hue t. Ash, T. 170-2 

I'll n Cb. ife. Ctdlee P. C. 

£i»7. 

>2. Nor ihn a imo bought 
la-id* and use a bobd to paj a (H* 
ti ii, which hr eofetdeted u» SPa 
clwgr upon the ill, and which turned 
oiu not to be m>. South v. Auiy, 

. M. 1702 . l £q. Ab. o6y, pi. 0 . 


S3. Nor wbfrr a man, when at 
lilwiij, gave * boud laUtymg an cft< 
gafcmout which at lint ho rattled 
into through leu. Goodman t, 
S(tur r Tl 1709- !2 £ 4 . Ab. 1 HJ, 
pi 3. 

01. Nor mimt ahondgnra to 
the caabitr onpvcne, in the uauie of 
the crown An a aebt due to the 
un«A end himself, although he wji 
not a i oinmiraigocd ofiicm. At 1 v. 
Gnu, H 171U. Buub. 33. 

>1 Not agaUnet a boud giicn to a 
euditoi 10 induce ban to Hgn the ob. 
ligoti uibbtaK. Ltais v. C/unr, 
L 1700 1 P. W. <fc». 

30. Noi agamer a bond tor n \i\ il 
ot aikht lrom which obtain «n 
drcktr^id b> ibe Liuaot Ih U »/. 
Brjntlt Button, M. 1714 1 A is. 
0* >, i2oU. 

37- Not a*.iust a bund mm not 
to deli and thi meinn, foi that is . 
nimr al law. /Ww t. Gtlivhi, 
M 17 HI I 'ih. .!•»>. 

Jo. Noi wbife a wrir, ha^mc a 
vpiriio ouit, Uniiiw* moms m, 
hit bond; foi her w-paule iiii» 
-hall I*- 1 .1 Wo, and bar own dicla- 
rium i.ui- be uwd m rtuhmi 
I’nHOif. y. Monk, H. 17^1. '2 ' «s 
W * 


BOND IV 


I oluutarp Bondf, mi their Oide> and Ptmity ih the mui Jiallt.i* >f 

* . JULfS* 


mm «« 


A ,oh,n(ai y Bond, though gi 
a I’/oii'iiH,nh.ih «, Mon matt 
rnnu tar it hit Jfody tV»mkr v *holi, 
a* agttihti CtjMhnt ‘''h* dgjnal 
JialSuft*i mi M&d 
vi. At uhm 
mmji U^gavefHt' 

At it, pajabtoon a 
an ajrumrtU font iP, 
aril, but ndwaa aakeeanrij 
of nu-iinlimi, to be paid .. 
otlier rrtdnon. Ifml iqte, T, 
1785. SU. U. ■ Cb. 4& ' 


40. So when* A. having topurafi .1 
fiom Ills wit, tdauied mtotbcrwn 
mm & ho hurw nutbing ot lift ftirau r 
maith^c; bat H himft duetnervd, A. 
to tfolnd« huerpOHd wde to may with 
Ww, pawaboad w wust wlrad-ber 
lUAXA ^idwdimtohtad- TW* u 

rfaed IviUum <m the dlwerm ot 
fontyr die m We. Lndr Cui’t 

MM.IfSf. S P.V-539. 

41. S o, trhete a woodn of good 




rate; 


>*' 2 S»S 


tim betw&jv-'iV"* 
gave Iter bis bytttt 
payment of ilwj« 


kM. . \V r . - - 

Ewrtfc erf ./no 
atktifiittravii, 
htejVmi, me 
tjr. \* ;lim*dcn 

* Aft. 293. 

itpoh the pri *- 
tinted 
3 T. 
fiWJlW tut on 
Wi.if'VQs held 


r««Iv *<mn) 


aepurautm 










BOND V. * 


css 


they should be held « made for a- danrhlrr in 11 it nailil a hiiml fn In i 
valuable consideration. Blount *. husband, for jf1500, u l^e partof 
■DougA/y, T. 1747. 3 Aik. 484- the portion he, bad promised, but lie 

Aept-it by him {ill las death, when it 
Cote* where tht Obligor.of aruiun *- waa/otuid will*, hi*., will; decreed* a- 
iury Bond ha* kept at ty hidt^Jv eptinfiaiy boiftj, because not made in 
■ tome turret Purpooe.aijd •ofc.ic^v jraminnce of . any .written marriage 
livertd it freer to tko : OiRge*i 0 r* contract,;mid *»aucli tp be poatpon- 
hi* Truth. -. •r ; td.*• Zogfr.V. Umut, "ifl1713. 

49. A. 'ewCBted,.* bnnd^Ufftiia-. 'Pre. iu;Cb.;37p. Odb., Eq. Rep. 

daughter piyable ininieduHelf,»|iot. S2. •>. 

alwa.ikept Itbj hidil^pi^d ■ 

he did it lo K^rMnumlf-ifOtn tuxes. An fo thc -Mi^u^ven by men to - 
Set aside, ffnnttf t #a f,]J>I7Q 1. their uiutreasbt) /topi raum out 
Pre. in Qi- iaC. . . .. in premium pudicilitc, ■ vide post, 

50. A. o» the tnarrUae of *» Se&thm. • ^Ti • . 


••••• 7 . 

.*• V I 




# . #.v, / #, • • V /. • • • • 

I a* •!« /• • •♦.i . » ••• *• • 

<•. /. # M * 4 4 ; • / /• •• 

i. 'ti&vUri**. a ti 


51. If tt icTiHoer nniitB fofiiitrt 5&. A. agreed with B. fortlic pur- 
in a bond fh<,naftid'.of riflA obligor, chase of limber, aud together uitli 
and i|»mt obligof-togQ* and seal* the C. entered into a blind not to fell any 
bond..that'defect Audi*be*good'in under a particdlaf. «e; C. filled 


e penalty otjCAOO, Am there could bi no remedy 
qua drag) at a flfo it C. on the braid, TtWaa held 
tiMfu'&hiyZitm .011 B. and nslieydUeinrauitvi 


bond, that-defect fall 'be good' in under a particular, tire. C. filled 
equity; ■’ Crotbyi^AUddlekm, 3 Cb, the tiiuber, and it appeared that A. 
Mep, &9. .. ; ' j- "r ftrY- v " entered into the. agreement for C. 

52. Bond in lift-penalty ot£4QO, Aa there could be no rsqiftly agaiii't 
tlie clent syrtot quadragiuta ftfoit C. on the bond, Hants held a fraud 
instead dT aiuit^riufa'Mmt.7’'!t^ on B. and rcbevdblein, equity. But. 

KWSl'f 3 

£ IOfX) if ahp^niiVWt: <^bi» mar- la in moat cue* but aroe cou- 

riage wat bad, and A, mortgaged his fitting of d ifFereh t part*; law- 

estate, and die#. " Decreed, the wife fa I, add olho* not, ii is good for the 

At fe^?S? $ e W*1 W** real, 

ovef-.'tin p«C tbougjuthfr ■'W Bet 10.*173^; J3uub. 58. 

extiaguUh^liS^M^brnesifi' 2 lfo, PfR’Sk'S 

ns&fames**. 


. 58. 



DOC 
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[bough ■ hiuband baa bnp) 
it wife. bv giving her ■ bood 


58 . A nan ignorantly filled up a 
bond fiom A. and B. to C. bat made 
them jointly bound when they dwnld 
Imre been joint and aoveru. One 
died, and the whole »u demanded of 
the vurvivur; but the mi^akc 1» 
proved, the cow t relieved'again*! 
Hintpmi v. foiigha*, U. 1739* * 
AtL. 31. 

50 

rd on -- _ . 

void at law, yet eqrnty will evrablivh 
the agreement of thu part**. n'lt- 
kim v. Ifatkin, M. 1740. 3 All. 
«J7. 

fk>. Though die eaecuton of the 
obligee are omitted; yet they *ball 
aui- upon tLe boud whin due, if the 
oblige be dead. Jtlatrt v. Hand- 
mt., 11. 1742. 2 Ath. 509- 

<• I. A Itondwaaownfor aa rtain 
miui, which waa calculated to be the 
rrurfmrw of a ptiamial estate; it ap¬ 
pealed, but waa not proved to be a 


ndvtake. Bill to have tho bond con- 
■ideied aa a aecunty for the -urn 
really doe, wav d.miwd. Hint a. 
Bai/oia, U. 1702. 3 bio. Ui. Ca. 
431. 

63. A boud ettcnti d for a au-n of 
money lost at bnBardi u void; but 
Where auch bond waa aatigued mlh 
the patvity of the obl'mor, and u,*oo 
hb aawuauM that it wav valid, raid 


•bow be aaU part of the money, 
end prevailed on the a*signce to niter 
ulistaction'upon the judgment ob¬ 
tained uu tho bond, and accept a 
nrw aecnrity for llie remainder of 
the debt, equity will not relieve him. 
Kemtg *. /bonne, II. 1790. 3 
ilnkw.P.C. 514. 

63. A boud in oonaderalion of 
future cohabitation, m void m law, 
■fid (ball not be aided in equity. 
Fmco v. Boltou, T. 1797- 3 Vea. 
372. 


BOND VI. 

('outturn of Rttllnl, uhen aioomtutg to, or Boidtort of «■ Agrttmnf. 


fU. bond conditioned to aettle 
lamb in a certain manor, on a day 
certain. The obtlfoc died before 
the day, and «a>ed In* boud ut law. 
Decreed, the lands to be voided. 
IfoUham .. KyUtd, IS. 1097- NeU. 
Ch.Ce. 205 . 

65. Bond to replace atock on a 
certain day. The Hock iball be re¬ 
placed, and the nriamcdule dw»- 
ilcnda acconutad (or. (iordevr v. 

yulltu, M. 170 O. fi Vera. 394. 

66. A, gare B.* bond to leave her 

.£ 1000 , if ah* «t|.*bcn 

married her; di 
anoullod bythc 

good ii 

^ ? ttSSr.tvtggj 

67. A woman gave 4 WmdW Vr 


intermarried, and died without kmc. 
lire Band, though void at for, is 
evidence of e numage agreement, 
and the bdir of the wife ahull per- 
foiin k to’‘the tar of die huahaud. 
Cnamf v. Bookie, U. 17*4. 2 P. 

W. 213. , 

68. A mother pve fief «n a bond, 
cooditiimed to Mirreuder to him a 
copyhold mtple, to which be waa 
hnr. Datired, abe was a tm-tce 
for him,j*M,tbat the AoM I wlen¬ 
der to hkiiM, and both of them to 
mhtndbveo-DarccOm. Aktont 

W. lH 







abemarriod. 


.... Though tie obligation a h! pe. 
nally are grate, the condition it age- 



BOND Mil. 
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atinrd an agreement to pay. Rithop 
t. Unit A, r. 17^1. 2\«a.37J. 

71 Bond by n luuband, n. aline 
■u agreement to aettlo hw «d* > 
t'Lite; the ssifb did uot cxetute, but 
bating bv Iw ails, afci bi» dtatiu 
bound Kcctlf to a performance, tm 
•am. vitdceiccd. Archer ?. Pppt, 
1 . 175 *. C\cs. m. 


7«. 1 S on mwnage, f,avo t bond 
enabling hit wito to dispoae of Ikt 
freehold!«.talc, liydudoi still, tbcie 
m no other tiaovacuou, yt l den td 
to bt jpalonned ns au agictrocut. 
Rtppon \. Das. ding, M. 1700- 
AcuL. A(iJ. 


BOND VIT. 


Ofc^gM, umbt^HOU'. ni tmctilotM Condition*. 

I 


7^ Bond* conditioned fur pay 
meat of Money at « fnime day, iu 
'ra**eftkr bank* nptt a ef thtoi'u,oi, 
m ay be proved unto Am canon.. 
non, A f Mattie A Coo. II. e.SO- ». 
1.1. Cult Holland o. laiUforri. V,i 
part 2 im India Company. X)i 
voile Givnafcty. D* port* Wm- 
*.he»«l. Dp put* Mitcfa*. ond 

olhu cnaea, tule, tit. Bosuautep, 
v .». But Khan thtp an payable on 
u ( anting*aty, they «rwwt baptmid 
uU the oval happen*l yet it it doe* 
happen blare ike bankiupi’t Hale 
It JulffdUiMuled, fha creditor ahull 
tom* in pm rati Jji pat la Caytui, 

M. 17 *. » P- W. 407. * 


7*. A. gate a bond to pay 
to bi> dniphtrr, m < it Im si mud 
has. uo son Inuut, al Ini dialb. \ 
del, busing his stil. in\nif with a 
*m Hit <1 night,i dull tot hi\i> 
tins Uit nn v Cibat >«. M. 

109* alrwm.'-JJ. 

T>. a\. ease a I Maul lojm f.i.’l) 
Hi si\ monlh. alter Ins latlici s m till, 
it bi alioukl MrUHt vUtoinise In be 
said tin Jailm wu then 70> and 
litcd 11 \eais. A. dmldmaxuai 
atbi. liqmly asqnidnot nliesr tlic 
i sm.trix nl A. au.|Uib> tin bowl, ia» 
irauil being pnmd. IhH \. Lull- 
Uil, M. 17 w. 1 Vtv IVh, 


BOND Mil. 

Cturn. or held in Trnaf. 


70..A w i i w (dated lus cUnt's 
money fa the band* of A. and took 
Lit bond for tt- A. gomtaully paid 
the interest to ||n ytathm. nho 
aft. maria atf«U» 1% 
goo A. faa ffcxq*. *8 ■ 
t n^aic meat to flv* tip * 

'l hi iuniuet jot AohOT 
el n nt, and than foiled. 

f id the bond fpwathe 

aad put it m wn aguN 
ought bn htH for refief.» 

Ih* bond la heioiprertd up, 
ternenu «•* a two* far Hi 


| client. Abbirigfov r, Ome, Ik 

If»0«, 1 r*|. Vb HA, pi J. 

<» A U»sd uaauktn ujfhr name 
of U a semeoer, faun«t for L S. 
L, borranrd jwuity of D. and at* 
ountd (be bond at *'M-eurh),. but 
Wih«»I.S.orB.ltiMm*0# (he con- 


eprkia, nothtnc 
’by The MmM but •» 

m. Iffik s 

IW. % bwo. *14. 

.18., A, tut 9 , tf wfo t i for tlio n« 




l Jtj • i J I 

9 ^ Au 




Per curia*, Ac tcp&eca 
power to teceivi jn HVpaj 


triwt wfep 


loi»jJvhich 

fcfiw'dcfi- 


received'the? 
i*50'of the. 


riic-eoaditiriffc 
u*e. b. 
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87- Payment made hi the name of (it is an equity which may be rebutted 
A. with fau money, raises a MM, but ,{ byetidence. S. C. ■ . ■ 

'■ ■ . £;■-& • 

• . . *• • . ' ••!*» ■' /J rji> • .• 

TtrvKnvte.v;, 




V - 


to. - 2 /'; 


* 

r* • 


• •- •. *W* rnii ******;' 

80; If A. is bound** Bttr^y WfjBu ] exited several jumi. Aft* received 
and has B/s epunter-bood, aod tb«£] XbO cm the judgment, by Consent of 


money is become livable on the ori- .0. 'Inn AflUnot ^ttkw in pal t 
ginaJ bond, equity wlfiOinjiel B. to of C’l bond, which it VsbM law 

E y the <fcbtg. though A 0 fa. pot sued, been, if -B. bad received this money, 
JtavefM^T/ia i/a,- M.t Jft85. and l«it h to A. 'Halfird r. Byron, 
1 Mol7OKPre.ir.ai.l70. / 

'• -89* arebooiid jointly, and 91. Where A. gives a bead to *r- 

ooe dijes^lhA Jumv^r liable cure port of a debt to B. which an 

i eflui.J^oail be extravagant • woman bad ooucesicd 
Jfeuit.BiKl^revffal. tfWfffi. M6or', from her husband, and B. was pro- 
•TS. 1680. 2 Vern. 99- * £tdpC*S6m vailed opou by the wife, on payment 
’ v. Griffiths, Jyf+ 09. v &dyu/e of remainder by ibe husband, to give 


Riumw v.; tol. 105, [ him a receii>i in full; this dUcharpe* 

whralbe jeStufc ei thecfcteaftd was A. from her bond, she pot being 
charged j^rri j>assit $ wilh lbe »€ir\iv- privy to the transaction. Fowler v. 


90., A hood 


m. 


pal to 


chinked pm rc/ssa/l irilh V lhe rf sar\iv- privy to die transaction. Fowler t. 

kg .v .. Jijtife, U. 1707. 9 Kq. Ab. 185, 

«2jO«,jA. IvHid Wo (be pi. 4. 

benefit' of all coankrvljoddiffi^r col- 95, If the principal in a bond be* 

lateral securities,' gItfri bribepriori- mg arrested, gives • bail, and judg- 
pal to ftp sureiyl-fAjpf A. jxfctes B. toent is Imd .against the bail; and tbe 
money, aadhp mtufO brojbpuiiil fur sureties Hi the original bond are sued, 
it, giitf «k^ri«fle or, • anil obliged lo pay 'the money, tlicy 

bond to indemnify (mWX). tidUhave shall have the judgment igamstthe 
the benefit fA it r ii>fearer Ids debt, - boil assigned to them; anil they shall 
At cure r^'Vorriton, 'Tjsj. -1G9C. 1 'not be c^mlributory, for.tbo bed 
Eq. Ab. 03*%1.5. . Stands in the place of dike principal. 

\OU : lfUMiff, as exeoulris of her Vanon$ v. Pridiotk , £.1708.. 2 


it, add **:&*>c } 
bond to mdcrioufy hi 
the benefit of irio 


•0 U : v 


as exeoulris of her Funon* v. i'r 
ri ipopey to A-and B. on \"tn> k 6oeb 4 . . 
payable, to a trustee. She * 96. A** toge 

v* • ■ - rs 4 • ■ i • « • _V? i. 


U6. Av together with B.sod C. 


^tsrwartU named Bi~ Ituu bond is [ bis sMTttic^. esecufaj-a bond to. 1>. 
not extinctX CqIIohI*. - CpHatt, E. I for £»)0, C. plid:tbe debt out of 


if&3. « 
92. I 
bond, * 
will set 



41. -A.’sjnuiwy, but did uolghro up'the 
bound iu■ Solid to.A r • ‘ ba «fl«rw?wde-usstpied 
uiqr th. bond^fto w^fciW' of bis 
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on coals. Harriett v. Jllonty-Ge- I am) tho joint debt may he also sued. 
tteral, M. 1709. Park. 277-.. Bo held, I £. C. 31*. Vi. 408< ■ • 

where no security was given'obtfte A'ralaue to one obligor, is 

second deputation. •. liohxtngeSiA fl release lo'both/ as well in equity as 
Attorney-General, M. l7(®^l^k.y4-4tlaw, Hoipert. Si&uUiit, M. 179b. 


second deputation. *. liowJageS^K 
Attorney-General. M.. l7Q9>-?PMfc£ 
278. 

!)8. A. lent m6aeytoB.-amW€." 
on bond; B. became l^kmpt’} 4?' 
sued C. and took biaumWcal ak. and 
theu discharged him, on payment of 
part. A. was alloiircA'to' prove one 


VA*k.eg4.; 
Ad 


■* Jisr. 


.£> T A. 




£&r, 

5ttendon 
tod should 




part. A. was 0l9irc£ r t(y prove one pUnrMT. 

moiety only ,irf the itmsiiwer agabiat was relieved',;/ $imp$on\.Pctughhii, 
the bankrupt's estate; but if B. hmd U. I73Q. t Atlu^n * y ~ \ 

burrovmd all the inoncy, A. should . 105.’- LA^HaYtimckeiaiA ht had 
have protod-for tho whole. Rx determinedi.qiwinCfisncery, where 
parte ' Smith, i^ n 13. I P. W. two tho /Obligors .Were * jointly 
237. *• 7 •? * bound; ;|tuL- «•dijift-VAt law, it 

fth ' Twio. obligors' were bound cerfsp]ly.xni^ittiairs ttfiefc reed against 
jointly and severally, sud one* died; the isirVWot onli; but toffeord Hard • 


rrqwod tll thtInooey, A-should . -.105. LArxtHartfmcke said ht had 
re proved- for the. whole. Rx detcnmnedCauoin Chancery, where 
rte^Smitk, ^>1713. I P. W. two 'of iKi^obligors .Were‘ jointly 
7. a 77* *. V. bound; -MiLrUw disffVAl law, ft 

n.i. . m • .'it* .. . . « * • ■ _ '-r • • r. 'kA . . • 'u.%. . • 


9!/; two. obligors were bound ceriqmiv jnigtitOara been seed against 
jointly and severally, sud on. died; tlie sun/Wotonlj; but**feord Hard¬ 
in* executors may be sued, without withe 'thought it venr^uUd, be de- 


lus executors may be sued, without withe 'thought: it veij^Whl, he de- 
making the aurvivW obligors party, arced thi.-;4eha*..of tb* 1 -deceased 
Collins v Griffiths, M. 1725.-2 obligor'to ftr chtrgedjtari pauii, 
P. W. 313. I tde Towers r. Moor, whhjfa v ,«ttMw v ^Primrose v. 
ante, pi. 6 ( 1 . iW%.' MS&SpI? 

i/vt a _- *■ ■_i r_J_>1#' AV _ic_ 


100, A security bond for a deputy .. lO&lf Artqlea a jdjnVbood from 

postmaster, for three years, shall ex- B. C.-truf Ui'Snd accepts the 
tend further; blit tenth, if the arrears not ts of B._apd?Ci.;^i dimbvgd df the 
had been paid Up at the aid of three, bomfe; P i j jtMij^Afey,i-'|S no longer 
years, the surety might have been re- liable. • %E4warri^Tti- : 1744. 
licved. h iUinnu v. Jones, M. 1729. 9 Mott7_498.^•§7AtJf. : 91. Si' C. 
Bunb. 475. r. 

101. if oblicort are jointly and lulviurdsih^ ..wj * ’y 
severally bound, they may be so- 107. TlS^^obfigora'Jn. i'bond, 

ly toed hi' equity, us well as at die obligeehriiuglit die principal and 
■■Stanley v. Stock; T. 1730. the rcpreseuUtivea of;owf surety be- 
.' 38.1. 4 fore the court, and sthtad flat the 


law. - Sta 
Moe.38.1. 


Mot.'38.1. 4 fore the court, and stated dial the 

.104. Where there are juint and other died inaolveut; ea objection 
several dbligors, tbe obligee- may for want of poitiev in tliis case was 
elect > to sOr'AMfe. jtrindy.or seve-, over-ruled. . But where a debt is 
rally } bittif ho mes them jointly, he ] joint and several, each debtor must be 

rally, for the suit I before thecouA^fofthey are entitled 
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ataml m a security ft 1 ** w much as 
shall foil .shaft- to satisfy,' Ac bond 
creditors of the intestate. Qrtfuutlc 
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•. ll®. A surety iu a bond* finding 
ihai iteh 
cjrcuuwUofes, hied .her mU- mat 
obligee mi^ht put tli$ bp*rf m Spit 
gaiust him,' or assign,, the bond to 
or. JVr curium, .an alignment of 
llfi bdmfoaa. be of. bo ■'Use, ami 
plaintiff,/W payingthe money, may 
funs an, .W pr^w^wiwUtho 
aryiciptl; the court would miy re¬ 
lievo Manat.the penalty.., • ffojjini'- 
taktiSMfcT. 1754. ft-VctidSfaP. 
S-ltCL ;A.andB. werc^boontiio.U. 
jdebfc'flf, A. f B- ucgwMl. to 
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hefoie. Jfij mute Coibhot , H. tjon of the putic. us> idiuitled), and 
1793. 3 Bio. Cb. Ca. 503. an account wn* directed, and to lie 

132. IXfeudmt wed at kw oa an paidasa specialty debt. Hut’. s.IShim, 
indemnity bond; plaintiff £Ud bn 11. 1798. A Vet. 578. 
bill for an injunction, but tandwad 130. A bond ot indemnity rivcd 
110 ircom pence hn damage* fustgio- against the consequences ol a con¬ 
ed, dismissed, the remedy being a( tempt, involves the patty gninj; it. 
law on • quantum damwfuatux. J'.v partr DnfiH, H. 1803. 8 Ve«. 
Gold bolt f. IVatti, 11. 1795. a 101. Fid* £1 vatic King, 7 Vu, 
Aiutr. 1«. 112. 

123. “ 1 letum A. bit bond,” u 127. A surety by bond fjt ad- 
n Mill, is not a release, but a legacy, wnrr. genrtalls, but under a united 
>d liavuig lapsed, die bond is m penally, u not lublc beyond Uut 
bnce against 4 to-obligor surviving. amount, and paying that rani be ia 
Maitland v. Adau, T. 1790. J \ cs. entitled to a pioportlon of die dm- 
311. dendt fiom a proof by tbe uoditoi to 

134. A. and B. pm then, became a gieatn amount under the bank- 
jumtly bound to C. conditioned, mptcy of tba principal debtor; and 
“ that if A. and Ji., their han, m- a surety may com pm ton creditor to 
union, oi admiHiUt aton, 01 any of piose under the commission Sgunst 
/Aim, shall and do well and Italy tbe pnudpal, and to become a 
pay, Sfi." Tbit bond » joint and tiuatco of tbe ditWandr foi such 
vu 1 J. Thonun v. Ft user, T. 1797. surely hating paid tba a hole, fit 
J Vra. 399. parte Rath worth, 1L 19QJ. 10 Vrs, 

125. A jouit bond was held so- 409 . / tde £r fate Wood, tot 
\I lal against cicditoit, in (lie adau- Thmlow, M. 1791. ft vide ante, Ut. 
•ustiaUua ol assets, (where (be inten- Uunktupt, t. ph 101, (e). 


BOND X. 

Obtained by Dam, Ttauil, or Mureptxmntahioii 

K i 

138. A. lent B. and C. ,£200, and Ruh x. Sydenham, E. l$7l< 1 Ch 
took ibeir bond fur .£800, pjyablr Ca. 203. 

on the mainage of eitber, or on the 130. A. made mail a ills, an I 
deatli of either'* father. B/s father thereby gave jCGOQ to • Dulrh 
died, and C. mairicd, bat his gprtMti cliurtli, and tbe like to K Tirna 
was tasted m trustees; equity would cban.li ;uu will was to be fonudulUr 
not subject this poitnm to the pay- his death, and bis biqtho tuik 1 - 
ment at C.’s bond. Rnh r. Sydln- sowed to get mltefcetwyjp l<ul « as 
hum, 3 Cb. Rep. 75. opposed. After » oppodtion had 

129. A* far ^OOlcnt to B. got his depended f8 mouth* tlto hrutber 
bond foi ,£900 w(Mb he wa* drunk, Vra* told Le shonld bWaadduoidia- 
on ubichl* obtauaw Judgment. A. dan, bat it was iapSfM lya Should 
sought by his bill tq subject B.’s trust dpvo, a bond tii^ifMjMk of tba 
estate in hiawila’slaBdi: bquRy would Ichiiwbos £J 00 . Zfifhbtfyu gisen, 
not relieve A. own to tho extent of | and^bad in court, tbed sentenca 
die money really but. Seti mao, if was pronounced, ,aixi confirmed. 
11. had gone into equity to be relieved j Upon an infinmattpu by Attoui-y- 

from the jiuhmmr. for then ho must | Genital, that tor cfaorcbenm^htUst 
hare pud too money bonvwsd. I the benefit ol too bond, ai d acre** 
Vol.L j V 



*90 


BOND X. 


bill to set it aside, u undid? obtaioed, 
the court declared if the bond wat 
lint given freely, but by compulsion, 
it ought to be act aside, or at least 
not earned into execution. However,’ 
both bills wi re dismissed. AUnrkeyJ 
Genera/ v. Sotkon, E. 1705. 2 Vent; 
497 . 

131. Defendant found plaintiff 
naked, and going to bed with his 
wife, drunk (as was nigceiied by 
plaintiff); defendant took up an axe, 
and, under terror, plaintiff pave him 
a note for ,£500, this was in June: 
in August plaintiff gave him a bond 
and judgment; and in October lie 
surrendered a cojnhold as a further 
security. Plainuti had tuld several 
persons thkt his debt to defendant 
was a bargain for giasi. On a bill 
to pet uiklr these securities, the court 
refused to relieve further than against 
the |ienaltie«. Goodman Settle , 
T. 1709. Gilb. Eq. Hep. 9. 2 Eq. 
Ab. 183, pi- 2,. as a MSS. ca. 

132. Defendant having caught 
plaintiff in bed’ with his wife, took a 
sword, sod. threatened to kill him, 
unless be gm. a onto for £lur>. 
When the noWbecame due, plaintiff, 
to obtain time* gave his boiul fur the 
money,- and then-filed his bill for re¬ 
lief. Per curiam , had the transac¬ 
tion rested on the note, equity would 
liuvc relieved, but plaintiD, by coolly 
giving his bond, bail ascertained the 

was content to iwy--r 
Aw*n. MSS. ci. T. 
1709. &V;\X. 294, (*> 

I3&./A. on marriage gave a bond 
to ihafjf, bodied without issue, 
be wf>yW^fi«ie‘%S(Xy3 to one or 

f ot ib^chilOTcu of his brudier, 
La&ifiarncd B. s daughter. A. 
witb^t -lvsuc, havuig given.in 
Lts liCoHUipe and by will mem than 
«£300<> toroue of those children, but* 
without any declaration thafNucJi 
gift' were iu otisfaclion of the bond 
which lie meant to deny as being ex¬ 
torted from him by die threats of B. 
A. also recited die fraud in Ins will, 



but there vras no other evidence of it. 
Lord Chancellor would not ullow the 
-recital in the will to overthrow the 
• bpodi which was of 50 years stand- 
( ita) but decreed that the gift should 
/be taken in satisfaction of it. //tm- 
r cock v. Hancock, T. 1719. !) Mud. 
4S3. * , f 

134. A servant entrusted with the 
care of his master's son, on his tra¬ 
vels, prevailed on him,being a weak 
young man, to give hint' a bond for 
£1000 when he became of ngi% 

I which was concealed from the father, 

1 though the son was unable to pay it; 
upon it bill for payment of the bond. 
Lord Chancellor said, that diougli a 
weak man gives a build, equity will 
not set it unde, where there is no 
fraud or breach of trust, if rumjnis 
mentis; (or there can lie no equitable 
incapacity if diere be u legal capa¬ 
city. The breach of trust in abiding 
the fndicr's confidence, and the con¬ 
cealment of die bond from liiui, are 
evidences of fraud, and £ 1000 is an 
exorbitant gift by one unojivd un 
means to pay. Decreed, the bond 
to be released, especially as plaintiff 
swore it was mislaid. Osttmud v. 
/Array, M. 1731. 3 P. W. 310. 

135. Bill to impeach some bonds 
obtained by fraud and imposition. 

[ Per curiam , the production of a bond 
‘ is prima facie evidences of a debt, but 
where fraud appears, the obligee 
must pruvethe actual payment of the 
mower. Puldock v. liruwn, T. 1734. 
3 P; (T. ' 

130. Plaintiff, a poor illiterate 
man, suing for an cstate^pvo a bond 
for jClQOO to defendant, who assisted 
him. with small sums. Tlic bond 
was ob tained by pn**iug plaintiff for 
die money expended. Ia**} Chan- 
cellot decreed die bond to stand as a 
security for the money advanced and 
interest, aijd left v defendant to bring 
bk quanium meruit for his trouble. 
;Proof.Hines, T. 1735. Ca. temp. 
11 ilb.ni.. . . • * • 

. ; l37^ v A. sold goods to B. in the 
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Way of trade? and afterward* took an 
Usurious bond. B. became buukr 


nour, and mn actual advance of mo* 
Oeyliax beta? made,, ft will muiutain 


rupt. On the question, whether the/ i the former bargain, however ilUad- 
bond ex Unguis] icd the book-cfebfy. ■ Vanttgeou?. 'Sean, if executed under 
Lord H. put llie parties to-Ale jtlieir diitressor terror, or apprehension, 
bill, refusing to determine tliat point? ^dtough unfounded. S; C. .. 
bn petitiou. Ex parte Davy, K. T p* 140* A bond giveh by a daughter 
17*W. Ridgw. Ca. teinp. klardw: 

289. Vide etiam Ex parte Thomp¬ 
son, T. 1740. 1 Atk. 125, where hi* 
lordship directed au issue at law to 
try the question of usury. 

138. An agent employed to sell a 
reversionary legacy, burs it in the 
name of another, and afterwards sells 
it to the legulec, for a bond payable 
after liit father's death, and then ob¬ 
tains from him a money bond, which 
he gave under the idea that he was 
bound so to. do. 'He whole trans¬ 
action is fraudulent, and the last bond 
is no coutinnatiou of it, though four 
years iuterest was paid. Decreed, 
that all the deeds be set aside, and an 
account ‘taken. Crorce v. Ballard , 

1790. 3 Bro. Clu Ca. 117. 1 Vei. 
jun. *220. • 

139. Where a bond is given at full 
age, and the obligor is not in distress, 
but executes it under a notion of I 10 - 


who had not received ber fortune, to 
a step-fa liter, for the ionpedjntc pay¬ 
ment of a sura ullcjjed lb bo due to 
her mother for maintenanen, ought 
to be set aside as ini providently exe¬ 
cuted; the utmost that the mother 
could claim, bema tt lien on the in¬ 
terest of her daitgmi^'sforUim: when 
recovered ; but au act of the daugh¬ 
ter, binding the interest of her for¬ 
tune to that extent, would ha\e liecu 
valid; in this cuse, jdftai, tlie daughter 
was in distressed drcumatances, and 
actually applying to her step-fhthcr 
for ajuulauce, v?bco he. prevailed on 
her to execute the boud/v Jieittlev v. 
Magruth, T. 1804/2 Sth. fit. Lcf. 
31. 8 • ’ • 

V < ■: . • *• 

e • ' .-;*?*• * 

See more oFvlffc:dur of Jure, 

post, tit 
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suppreued, lost, 


M 




• If 






Hi/ Though an obligee,-in a vo¬ 
luntary bond, lose the bonde d-he 
•hall liavd remeily against tbeWMgdr 
in equity. Sed tjuwre: for these mat¬ 
ters arc discretionary in tfie cotfrt. 
Uudcnc&d v.' Slanea, M. 11fi0d/ : 1 
Ch. Ca. 77. Ktvi da' Th&aitrfti Ju* 
ridiau 9 > tit. Band; *V,ii- pfrflt and 
note, frf Ae easel whbire the OS 
a deed lost is topped. - • 

14&> a If a bond is frau- 

duletUly kuri trammelled, the hbjiigeo 
shall have the same bfcoefit as if ii 
were exiXtfog. Savage Brvick, 
Hep. temp. Finch. 184. *• * * •; *• 
- 143. if i man Jtd»n > bill for 


i oatbuf 


^ • 

ducovery of * bond, lie.nped not 
multc oatli be has lost it,,Which he 
must do if lie seek* relit# for the 
duty. Ahph. T. 1683. 1 Ve'ru. 180 . 

14 *. Where a jwfie «Vcj up her 

husband's bon;:,.i^aer tluit 

Ik» jointure is good, 
she shall still have ill 
food. Beard v. N‘ 

U V«m.4C7. - 
rf-ljLS. Where 

wilWet it dp M tlua 

surety t. the priii tftr "Ifv*» 

ouoo i’ lvgat ch«u m»t both; 

Should • • 

s&fs 




—i 


•*c : 


V v 





mi 


t.1744. 3Atk. 01 



1 Bro, p<: 

SiSSiSiSs 

s&BWiSst 

executor. i- Coma v, jB khardeon, 
MS. «:• *fl5®'.d*ed » P»wleu 
* SalenCf V*. 670. ,. 

procure^*- 


wife's deal!i, to bd'relieVed sranut a 
bond, which the wife just before her 
msmage hsd given to her sunt, un¬ 
known to her husband. Held, no 
fraud on the marrage, a valuable con¬ 
sideration being sworn to. Blanchtt 
v. After. E. 1751. 2 Ves. 264. 

. 135. A. purchased an estate of 11. 
and paid part of the purchaao-nioncy, 
sud gave his bond for ilia residue, 
which he afterwards unfairly jjol into 
his oWn possession. Equity will 
compel him to pay the whole, prm- 
cipaf and interest. Keurick v. llud- 
ton, H. 1773. G Bro. P.C. 614. 

150. Though a court of law will 
not permit a man to declare iipou a 
lost bond, and dispense with the pro- 
ftrt, that does not otist Ohancery of 
its coocorrentJurisdiction'. Atkinwn 
v. Leonard, H- 1701. 3 .Bro. Ch. 
Ca.210. Tontmin *. Price, E. 1800. 

157 -^Vhcre an shmdty' bond is 
lost. the annuitant *hall be it liberty 
to claim the arreart of 'the tnhuity, 
which in .the reel debt in equity. 
Toulmin*. Prici, lute., • 

. , 138 .-The new dodnto, *at pro- 
fitiif *bond maybeefispentod with 
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and such 
is, as tliey 
of the loss 
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Of die bond. Eait India Company 
¥. Doddam , E. 1804. 0 V*. 404. 

160. The jurisdiction at equity 
upon lost bonds is nerj xb Cien ty cud 
founded upon die want of remedy ttt 
law w ilhout prtrfb t, 101 that Juri*-, 
diction was lately as^med. There 
is another leason for the exclaim* 
jui lsdiction of atfiU upon loft bonds, 
namely, the difficulty of seeming an 


indemnity qf law. Ereu the statute 
Iiw lias gone a greet way to recog* 
nfaa Vie exebuht jcmsdkxioo; for 
tU statute 9> W. 111. c. 17. i. 3, 
hatpreidy'permits a creditor to rcco- 
dpr upon a lost bill <rf exchange, and 
die debtor to tall far an indemnity, 
b. C. Vide Ex parte Oitenway, 8 
Vcs. 812. Bromley t>. Holland, 7 
Yen. 1U. 


BOND XIL • 

Alignment, and Condition of tie Jmgtm. 


1G1.1. R. being indebted, told bis 
lands, aud took die pui chaser's bond, 
which be assigned to one of his cre¬ 
ditor*. Ilia assignment is good in 
equity. Mkntt nTilatt India Com¬ 
pany, E. 1077. Hep. temp. Finch. 

m. 

lfiC. A. was bound to B. for par- 
meat of moucy. B. assigned his 
bond to C., and became banlwpC. 
C. is entitled to the bond; fot as 1). 
was Ixmnd bj his assimiment, so arc 
those ektmhig under him. Peters ▼. 
Soame, II. 1701. 2 Vera 408. 

lfid. A. owes money to B. on 
bond. B.owesmonrv to A. for rent, 
B. assigns the bond to C., and be¬ 
comes bonliupt. Whether C. si tall 
retain the rent out of the bond ’ Du- 
hUQlur . But 1-ocri Keeper thought 


stoppage a good equity. S. C. 

lo4. Payment to an obligee after 
notice of an assignment, is not good. 
ttafihcin e. HtUngdey, H. 17W. 2 

IF_ maw\ 4 1. _|T._n« « Dm . 


Vera. 59 D. Anhetnmn eeu T. 1574. 

iCli.U.’«32. S.P. 

105. \Vhfte a surety n a bond 
pm the debt gut of tbe pioper mo¬ 
nies of the piindnal, sad, neglecting 
to p»c him up me bond, assigns it 
afterwaids to nfcure s debt of liis 


take it, nbject to til tbe oblige* 
equity. Lola v. Jones, T. 1715. 8 
Vera. 092. Turtom v. Baton, or 
Rukanhon v. Baton, U. 1718. B 
Vein. 763. S. P. But time and 
circumstances may strengthen die 
case of an assignee, Bui ?. CmU 
lovrl, M. 1748. 1 Vsa.182. 

167. An assignee of a bond cannot 
petition for a comnikaioti; for he ia 
not a legal creditor. Ex parte Lee, 
H. 1781. 1 P. W. 788. And a 
comrnhnon mi superseded because 
grounded on Midi a debt,' Uedli- 
i oift rate, E. 1781. 9 Stra. 899. 
W. Kel. 6. 

168. Where there ia an sasigHmrnt 
of a bond in trust for others pre¬ 
cedent to a release of it, it it a ques¬ 
tion if the obligee could release; for 
he mart hate notice of the sssiffo- 
raenL bring himself a trustee. Or¬ 
dered, the cause to stand over till it 
should appear whether the release 
was before or after die assignment, 
Bouer r. Sirati*, M. 1738. 1 AtL 

OQ4 *• 

169. A creditor esAnqt take an a*, 
dcnuieot of an sdmiiuWittors bond 
given under dm statute diatribu- 
~ nor will an send* fie u 



| » 




m 1L' 


iuUstatnr was indebted to (be assignee 
upon apeendty. * Bilker V. Dme- 
rctijUt, M. 1740 .'% Atk. 66. 

1 170. Bbt where A 4 W bond creditor 
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of tlic intestate for .£(500, brought and admitted the counter-bond, but 
an action against the administratrix, denied coUuaiou or want of consi- 
who pleaded no assets ultra £64, deration. P/a answer was to the 
and then A. procured ifar commissary same effect, aud stated u fair debt to 
to assign him the administration bond, be due to hint from M. Plaintiff's 
Upon which he brought his action, injunction was dissolved on the ine- 
and the administratrix suffered judg- rite. Lord Shelburne v. Tierney, T. 
went hy default. Decreed, that the 1772. MS. ca. cited iu 1 Pro. Ch. 
judgment should stood as a security Ca. 436, (if.) ** 

lor so much ns should full short to 173. A bond given for a general 
satisfy A. Greenside v. licmon, T. purpose of raising policy, and Hrpo- 
1704. S Atl*. 248. Tide Archbishop sited by the obligee as a security, 
of Cant; u. Wills, Salk. $16, where shall be lu.ble to die obligee's debt, 
this question was. solemnly deter- Sin w. if given for a special purpose; 
mined. " •» for then it is unassignable. JJatur 

171- T*boug^a ills not always ne- v. Burke , U. 1736. 1 Bro. Qi. Ca. 
cessary, in cap of an assignment of 434.. 0- 

an equitable interest, to make the 174. Defendant gave a bond to 
person licving tho legal interest a I. S., who assigned ir to plaintiff, stiff 
parly, yet where a bond wns given died without a repn>eiiiati<«u. Planv- 
III 1709, assigned in 1717, oud uo tiff moved for a ne exenl regno agaimt 
demand marie-.till 17^9, so that a ild'tmbnt, chi the tu»u«il ufliriniit, ami 
ptesumptiou of sati>faction arises, in orde r to givo plaintiff time ti. iid- 
llie representative of die obligee must mhiistcr to I. S., f r*nl Chancellor 
be made a party; for the obligee refused die writ; because the <uit, 
might have received the money, without a representative of the ori- 
Jirate v. Harrington, M. 1741. 2 ginal obligee, uniat be dismbdC'l for 
Atk. £36. , want of parties. 11 m/ v. Fenwick, 

172. Plaintiff, in 176f), sealed three M. 1789. 3 Bro. Cli. Ca. 25— 
bonds to. M> for £jCUJO each. M. Ao te. I his seenn. uol consistent with 
assigned the boridx to P., and P. to the present practice. hide note to 
defendant. Dcfcodnut sued upon S. C. in 'Then. Jurid . lit. liande, xii. 
♦hem m M.’s name. Plaintiff tiled pi. 14. 

an injunction bill, stating that the i 76. A bond assigned as a security 

bonds w ere without consideration, for money paid to die use of one who 
and antedated for the purpose of Las committed a secret act of bonk, 
irsiud, ipd dial he had M.’s counter- ruptcy, cannot be retained against the 
bond of indemnity. Defendant, by assignees. Hanmicrslcy v, Furling 4 * 
answer, fitted bis account whir P., T. 1793. 3 Vcs. 757. 

BOND XIII. 

Interest, Penalty, general Payments. 

■r 

7/6. A, .indebted Jo B. iwlC.j rat. He]d, thej are uot entitled to 
executed to them two several bonds, interest. EUis \. H7tinvery,E. 1T20. 

on which the, aonn obtained j*df- S Pro, P. C|tl$9. r . 

mtnt fur ibf penalties and coats { they 177. -Equity will in arm it efuet 
. then filed“4bill to be satisfiedout of carry * debt beyond.tht penalty, a* 
-tbe-refe) aatets of. A. tbo amount df where emailil keptoutof hil mcmej 
these panacea and coats with inie- bj an injunction, of is prevented from 
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going on at law. Dural v. Terry, 
Show. P. C. 15. Hate v. 'J’ho* ur* # 
M. 1(>H5. 1 Vein. 350. S**P. Bui 
a pini.itiff in equity can no'^aope 
charge* a defendant beyond 
unity llian he can at hvr, J - '/Jufe\£ 
Thu/nna, M. 16H5. 1 Vom. 350. 85" 
where ail advantage is made of mo* 
ary, interest fllrall be carried beyond 
tlie penalty. Ijwd Dumany x.Ftum- 
ketf, T. 1720.; 3 Bro. P. C. 251. I 
So where a boqd ia only taken aaa 
odlateml security. Kirwane v. Blake, 
2 Bm. P. C. 3S3. So where the re¬ 
covery of the debt is delayed by the 
obligor. Pultmey v. Warren, T. 
1801. 6 Ves. )<fi. Or some otlior 
special circumstance. Clarke v. 6’e- 
ton, T. 1801. 6 Vca. 4 if). 

178. But, in general , the penalty 
f halt not itt tu ceded; far u man 
can have no more than ha debt; and 
the penalty ia the ntnioat of hit debt. 
An where an obligee had received 
the greatest pnrl of the money due 
on bond, oud refusing the residue, 1 
insisted on the forfeiture, the obligor 
was relieved in equity. Carey, 2. So 
where A. give a boot! to B. for «£20 
not to dis^rage liis trade, which bond 
was forfeited; rquity would have re- j 
liuvcd if the penalty had bceu larger, 
as .£'100 or upwards. Tate v. Jiy- 
land, 1670. 1 Ch. Ca. 1B3. So 
where defendant had plaiutiff in exe¬ 
cution, and refused to discharge him 
widioutpayiucnt of the pdially, de¬ 
fendant was decreed to refund all be* 1 
had received, except.principal- m- 
trrest, and cunts. Friend v. Burgh, 
M. lfiTSt; Cu. temp. Finch. 437. 

Sed vide f and 3 Ann. c. l(j, for re¬ 
lief of debts at law in such cas&— 
So where the vendor of lauds enters 
into a rccoguisahro for ihe quieti£n- 
joymeht of the vendee, diet court will 
' not gdlieybnd the pm*lty^l*diigh Ae. 
Vethfei^&«ty evfctWft greater.; 
Bidtaie v. Arundel, l CfuSllep* 05. 
SbwWfc antoterof* stop cove- 
naitjts to pky t T«*lty far all cloth 


■ 

tier binds his mate not to cany cloth 
under Ac penalty of ,£50, though ilia 
mgte carries doth to die value of 
^jQ^ihikrioivn to. the captain, and 
mr&apuiti is obliged to. pay the 
aicutey, be shall not, on his own aj>- 
plieation, charge : ibe mate beyond 
the penalty. Jjavi$'y. Curtit, 12. 
1074% 1 Ch. Cm. 220.—So in case 
of a devise for paynifcrtt of debts, uud 
tliere is a bond, the interest of which 
exceeds the penalty, the'.,creditor 
shall have no more than the penalty. 
Jhoh. M.*1689. 1 Salk. 154. For 
where an obligee is plaintiff, equity 
will not carry the debt beyond the 
penalty; he having made hmwclf the 
judge of liis own recompence. • Sed 
aecua, if h«* be deflpiidaut; for then 
die maxim applied d»t 11 he who 
»ill have equity’fruit do equity." 
1 Eq. Ah. 92, pl. ; 7-8' ^Vide Hale i». 
Thomas, 1 Venu &M. * Dural r. 
Terry, Show. P. £..15. So w here 
A. had judgment Tor the penalty of 
a bond, be can recover no more, 
though the principal pud interest ex¬ 
ceed it. Steward v. Rnmball, T. 
1705. 2 Vem. 50J). But the re¬ 
porter says quart .—So where a stale 
demaud has been neglected for many 
years. Galway Corporation v. Ru*- 
ae.U, T. 1721. 2 Brb. P. C. 275. 
So where a bankrupt has a surplus, 
the interest on his bond debts stall 
be crNiliiicd to die penalties. Brom¬ 
ley v. Coodere, M. 1743. 1 Aik. 75 
to 80. So upon an old bond iu the 
master's oflice, Ac iuterest must not 
exceed llie.penalty. Ttfcy. Km! of 
U interton, H. 1T9£. 3 Bro. Ch. Ca. 
489. Knight v. Maclean, 5 Bro. Ch. 
Ca. 496. So w here a mortgagee had 
also a bond, and the {(^lgagor con¬ 
veyed to him Ae equity, of podemp-' 
lion, payiug die bond 1he cannot, 
take beyond die penajtyy t Uoyd v: 
Hatchet, M.. 1795. 525. 

So though a derive &&)>aymrnl v of 
debt* revirn ritojj^^iWblracis with 

falliqteraf, • AotigKfJbr.TJO'yiars, 
bond«i*Alon awet^^ 
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penalties. 8.C.—So where ui 
fts*i®iinipnt of a bond and jnd 
hiltmt is allowed to the date of die 
ninstrr's report, it must not exceed 
the penalty. SAarpe t. ‘Hart of 
Srarturourf, AT; 1707? 3 Ves. 53?. • 
Neither can the arfesrs of aula*?, 
wiily exceed thfc penalty of the bond. 
Mackvortf V. Thomas, E. 1800, A 
Ves. 320.*; Stf jn faking an account 
of a twtahii's estate before the mas¬ 
ter, Bond creditors shall not Mfce m- 
their-penaltiet; Grorct- 
It. XiSi. Didt. 903. 

». 

toe; Ket- 

or TtumlU-T. Pet- 



17S7 
alder brothel 
teretf. JSrf 
deration of 

(willfoilt 

thd ertafltff$ 



a fee of 
two bonds to 
payable with into- 
gate,'warrants to confess 

heir it law, co¬ 
in 1750. in confi¬ 
ne. and of blood, 
secured to be paid 
r whom), conveyed 
.F.'ind bis bein. 
This tfcgd registered in 1752. 
On tto* saUfi^tory IQ 1750, Edmund 
executed another deed to H. F., re¬ 
citing tlae former dml, and that the. 
estate was subject to Edmtimfn debts, 
amounting to £15,000, and to seve- 
nMebti of i F.: then It F. cov*- 
_ off those incumbrances, 
thereof to pay the 
full ptbW to Edmund for life, Aid 
if teivtng issue 

male, tb^eaWrAotild go“ to such 
issue, subject to/500 per Annum to 
K. V. for iretuV'bbi if Mb* lime male, 
tlien the wlfolt to R. F...attract to 
£\00 ptr'anfvd, |o Thomai .toe 
younger 
1732 (aferffce 

^stered) h'JLnd, at tXtiMV 

zfAoniai, bii pfbAei 

deed with’Re F* itfld JSJM J 
(*ftW fft- 


about to marry C-, the slater of Ed* 
murid. Rich*id, and Thomai) they 
conveyed ihc lauda to R. F. and lua 
hcrri^io trust to pay certain annui¬ 
tiesroreoiit to the grautore and their 
i^Ue/Mud^and mbject.thereto hi ■ 
4ru* that R. F. pud his heirs should, 
out 6f Ae rents, or by sale or mort¬ 
gage, raise suflkimt money .to pay 
all such debts: as wAe then charged 
on toe estate, and after payment 
thereof to ft. F foiilife, remainder 
to Edmund for life; then to J. M. 
and his heirs, until the birth of a.sou, 
if Edmund should leave his wife e#i- 
tient with one, tQ preserve contin- 

B t rrmabdem ; retnaiuder, after 
uunnf$ death, to toe first and every 
other son hi tail mala; remainder iu 
like manner to Richard for life, and 
hb first aiul other sons in tail male; 
remainder in like manner to Thomas 
for life, and liis first aud other sons 
in tail male; remainder to toe right 
heirs of R. F. This deed was also 
registered.—In 17J4, O. F., in con- 
sioemdou of toe monies due on bip 
judgments, aligned them to 1). L., 
and toe doedf were duly registered 
and r.. tilled. It F. entered under 
Aie tiuvt deed, but being obstructed 
by lltc brother*, he filed a bill to 
carry toe trust* iuto execution, aud 
piuycd aulhiuiictiou as to die rent*. 
Richard aiuf thomai answered, con¬ 
troverting K. V'u conduct in the ex¬ 
ecution of toe trusts. In 1755 f). L. 
i-ueda^fir. to jrcyivc toe judg¬ 
ment* assigned (b bps; aiat there be- 

“X » P* 1 *. judgment* w, re¬ 
nted : then tltsUs won issued, aud 
<m iuquisitiou I, F, wm found wised 
At foe acknowledgment of foe judg- 
oents, «d foejbe^iff nve fop eofoo 
«datoD^ Ej7J 





fofsuttm- w* 

M.xy. »* 

ptr snnuv 

nia 
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raa agreed to, 
a rule of.' 


oat of die rente, till his. triple debt J Ju 1705 T/mmgt died intestate, Icav- 
was satisfied: this wat agreed to, find 1 ing Jdh», an only ton, and the cause 
the ednaent made ft rule of-coort : l Wa».Main wived 5 and in 178(3 it 


wbepi the Lord 
(fttaacelloa, by bii3drte»j, rcffrred it 
the matter to Jtftr^aecoui) t of 
ncipal, mtereit, which 

; muter n:pi>rtcd'’tt8'amount to 
mote tlurn doable jht^^hpltira of 




1761, tiled a bill in . 
Ing that Edmund, RieJut 


renewed W tjlc execution was re- I more tlurn double jbu .fftpaltics of 
pulsed by die brothers and a deape-J the bonds. Ue»pohde«t^|i^pted to 
rate mob. who posted upnoticesfor- the decree, for that to 'wiiiuf the 
bidding payment Of any rent to 0.L. muter in carrying, the frittreat; bo- 
D. JL.’a bill farther stated, that I. If. jond the pensltiei, 
made a will, aud thereby charged the should be given; wluch ejrepuan 
lands with payment of bis debts, uud die court allowed. pkiBtfflr ap- 
aubjcct thereto be devised tlie estate pealed, praying that tytidlpwance of 
to Edmund, Richard, and Thomat, tlie exceptiou ciighlCbo' over-niled j 
respectively, For life, rcmaintlaftto but the Lords alfinnal t^o' wder. 
the first and other sous, in tail male, Latouchc v. FUTgrtifuf-JL: 179,1. ft 
with remainders over, which will was Ridgw. P. C. 333^f£ S' • > 
suppressed to defraud creditors: it £ ? 

then prayed an account and sale, to ... 

pay D. L. aud the other creditors. 

Edmund never answered this bill, 
but Richard and Thomat did, ad¬ 
mitting the judgments and prrcced- 
ings, and the will, as to the limita¬ 
tions, but denied the provision for 
jjoymeiit of debts; and they alleged 
that the will had been lost for many 
Toam; also that R. P. had received 
the rents under the trust deed with- 
it rendering any account, and llicy 
1 ’Ued tlicir refusal to let D. L. 


master in carrying the inferos*;; bo- 
>oik 1 the penalties, 

K JE*. yAa &z3£? 0oa 

Hie court allowed.. t^aiBfntr ap- 
pealed, praying that tyfilpuunce of 
die exceptiou migK'W orar-niled i 
but the Lords albtteti b order. 
Laloucke v. RtzgctiftfR.; ft 
Ridgw. P.C.s&$& •* 


180. A., gave 
A. and Ca aa his 


ssa 


for .£500, 
afurwdi 

fta ** br¬ 



ie atiy rents. In 1765 Edmund 
died, without issue,- whereupon his 
brother Richard entered. In 176ft 
issue wtip joined and witnesses cata- 


:'6n a matter of account, 
Richard' answered iu .1770. 
t wndhis son (a mmcfrY ijk 
stating the Cmdafions In the 


fit 

plied u^apnatttiQo^- ( |2B c -lMBd. 
Sed secut ,. if 8. had. received die 
money, and lent it to. A.. Halford 
v. Byron , M. 170). Pre. ut.Ch. 
178. v . 

181. If A. be indebted to B. by 
bond and mortgage, and pmmOuey 
geuerally, B. may apply * in, ‘la- 
charge of cither debt. Star, -if A. 
dedans to which account^ raouey 
shall be applied. JtUfuifton ?. Sterne, 
H. 17.44. & Mod. 427. , 


ting the limitations H . the. '/• 10(2. Devise by Ad iu trust to sell 
not to Rifhard andTA ck and apply the mop^r to and .among 
/but to them m tail uiji|a:|.»uch peraoos as the t^iteei> then 


Rickatd died 


4 I 


Wil-Hvivedu 



vhi I 




the 


to bo 
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only paid and received as a voluntary j bonds to the extent of the penalties, 
lummy s the fuud being morn than Jston v. Gregory, T. 1801. 6 Vw. 
suftic.rni, is liable to lOtar* on | 161. 


bo$d £iv :.: 

Satisfaction, irk* to be presumed. 


9 « 

.183. where several. bonds wire 
existing, aud money had been 
but a doubt remained which of them 
Here salbtfed, llic court directed oil 
i»uc to tryubtllicr the setenil bonds 
in quciRotiv. were satisfied, and the 
jury finding dhat they were, dccicul, 
i«i Hip!, that the only bond pro- 
duad, difed in 167.0, be drlmrrvd 
Up, which decree affirmed l»v 
the Lord*- -Broscn v. Bradford , Jb. 
ISO* Colic* P. C. 8. 

UJ4. It wai contended io this case, 
that uo,demand on a bond for 49 
yeais rauerljl presumption of saiiv- 
fin lion, even fit law; but Lord IJanl- 
H tckc thought otherwise, aud directed 
an issue. Grorbif v. Midditton, II. 
1710. Pre. jn Co. 509- 

186. Where A. gave a bond to 
leave /300Q to one-or more of lib. 
brothers children, aud in bis life¬ 
time, and by bis will, gave one of 
thtm more than that, sum, the gift 
dull be takcu m satisfaction of the 
bond, which was of 50 years 
inf. Hancock v. Hancock , T. 1719- 
0 Mod. 438. 

. T8&A. .was indebted to B. on 
baud. ij. m his last sfcWi deni ltd 
bis cs^qutors not to troulftc A. fur 
die nuihejr, lot the executors sued 
him to judgment and exmil ion. 
Knnity diluted the. bond to be can¬ 
celled' aud satisfaction ackuow hdged, 
and that the executors should par A. 
his costs;, but the Lords reversed the 
*' tcc as to. (be costs. VTckdt v. 
by, II. BfO. P.Cl Ifik r 

7- A r^fcpt, indorsed! bji^fcg, 
bn altond for i|ttmct.pdi4 
years,'is cuAcieui to ukf 
presumption of payment, 
..a ." A’» .r. ? 


/liou^li the receipt, was not dated 
Lord Harrington v. Smile, 1730. 3 
Uru. P. C. 536. Yidc Glynn r. Bank 
of England, post, id. 101. 

188. 1. S. was indebted to P. on 
Ixmd. P. by deed poll, in enwi- 
deration of Into and affection for K., 
the wife of 1. S., agreed that all bc- 
nefj) uiul advantage of the IhimI oJ)cr 
t\\ drill h should entirely remain for 
the benefit of E. and her issue. P. 
imt the bond in suit, awl then died, 
lluld, bis exmiton w ere emit led to 
flic whole debt; for bis suing the 
bond in his life-time, was evidence 
of his iniiiit llmt no pari of tlic mo¬ 
ney .should remain for K. Uichtnd* 
#m r. Sedgwick, E. 1731. 3 Bro.P. 
C. 57(1. 

189. Thu judges have hid it down 
as an invariable rule, that where no 
demand has been nude on a bond Cor 
CO ycais, they will direct a jury to 
find it atiiitittf, presuming oil the. 
length of time.* Grolvrick v. Si tup* 
son, E. 1740. 2 Aik. 144. lemon 
r. Xeur/nan, 1 Vrs.M, 

190. When a bond has been as¬ 
signed and no demand made for 28 
years, llio representative of the obli¬ 
gee nnisi be made a party. Brace v.. 
Harrington, M. 1741. 2 Aik.. 2‘V», 

191. Indorsements made by aq 
obligee on a braid of tbe payment of 
bttrrcst, if made and dated rithm 20 
yean, arc sufficient evidence to lake 
off the presumption of payment; but 
after the cud nr 20 ytgra, though they 
would be evidence of tit* payment of. 
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CASUALTY. 


1. A- covenanted to convey lii* 
estate for. two lives in a churclj, lease 
to M. by a certain day; one life 
dropped before the day.—Decreed, 
B. to. bear die loss, there being no 
fault in Ai White v. Suit. M. 1703. 

1 P. W. fill Quzre tamen the tti*- 
tinction hettciefi a ion of part find 
of the^ehole % ft vide ('ass r. Rudclc, 

2 Vent. 280. Pope r. Roots, 7 Rio. 
P-C. 184. Mortimer r. Capper, l 
Bro. Ch. Ca. IJML 

3. Equity will not grant a perpe¬ 
tual injunction wiles* accident, fraud, 
trust, &c. appears; but in this ease, 
on appeal to the Lords, a perpetual 
injunction was grunted on circum¬ 
stances of particular vexation. fjonl 
Jintk v. She min, T. 1700*. iYc. in 

Ch.afii. 

3. Where a former will of land is 
cancelled by testator, on u prcyunm- 
tiun that a latter will is good ami duly 
executed, which proves not to bo 10 , 
equity will relieve under die head of 
accident, and eiijoin the heir in favour 
nf the first devisee. Onions v. Tyrer, 
II. 1710. I P. W. 340. 2 Veru. 
741. Pro. in Ch.d.'it). 

4. Though it is die proper business 
of equity to relieve against accidents, 
the court will not relieve against the 
breach of a condition precedent where 
the danuges arc contingent, und can¬ 
not be estimated. Siceet v. Anderson, 
E. 173 3. 3 Bit*. P. C. 430. 

5. It is against natural justice to 
pay for * bargain which caunot be 


had, os where houses purchased are 
burnt down be fore the duy of pay- 
ihimt. • Stent v. JUiilk; E. 1724. 3 

P.W.220. * . , 

0. It is the constant ride of law, 
in die case of rousitlentijofti subse¬ 
quent, that if the perfbiinance bo- 
cniuea iuinobble by die act of God, 
it is absolutely void; fir in'Ou.Ut. 
30(», it istaiil down, diat in fcaSe of a 
feoffment in fee with a rfjit&fnii sub¬ 
sequent that is impossible, ine state 
of the feoffee is absolute. Grnudon 
v. Hick*, H. I73y.•::a Atk. 1 8. 

7. Equity will not'relieve against 
accidents which prevent voluntary 
dispositions of vktaicf.'- JV/iittoji v. 
AW//, KL 17:59. t'Aik. 449. 

8. If by accident, after die execu¬ 
tion of a power, llicfe j» an excess in 
the lands settled on the jointress, she 
shall have the benefit; by parity of 
reason, if there is n deficiency by in¬ 
undation, or casualty, she must oc- 

E cscc under it. ■M’arrhroncu nf 
andford v. Duchess\of TAarlbo- 
fvngh, E. 1743. 2 Aik*, 

!). Where a loss by lire happens 
to a hourfe sold before the max! it 
before the confirmation of his report, 
it stall fall on the vnuloi\ for tl.e • 
vale is not complete before tbe report 
is confirmed; and even so, though 
the sale had been delayed by d/d 
purchasers having opened the bid¬ 
dings. Rr parte Minor, U. Idas. 

11 Yes. 339. ’ 


^R^ppRAHI, 

^.certiorari awf i kabeai carmt 4 be bad bn the record il it itands re. 
dilrarVfur xhabtut 'afrpiu rtmovjre f moved. WowlCTrrtfx) m KiHattoti' i T. 
tlie body cum camii, ana the dedam- 174ft. -9 AtfcJailfSs Tor cert^Ari 
tion u filed in the superior coiut'j bimt-jtide Wjajf. Prtctical Hem*, 
but on a ftrtwrari, proceeding*tnuat "■ 
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CHARITABLE USES. 

I. Endowment, Tlye-Lnit i, Hdtalotial Power. 

II. Good Dcrtx or Appointment, a hot (a). Defects where made good (b). 

II here ineffectual and void M toto (c). 

III. Jlkti o raid «w Mortmain. 

IV. Supeisliticm* or impolitic Una. Application to other IV*. 

V. Uncertain Dnisn or Appointment*. Il'aut of Object*. 

VI. Devim or Appointment conboufed in Equity. Doctrine rtf Cy pro. 

V1L Mitmptotpntid. Remedies. Trustees. 

VIU. Surplus Renta—how to be applied. 

IX. CoBtmiuioa. Inquisition. Decree. Reception*. 

X. Priority in tnauhal/ing Asset*. 

XL IqformalioH* and Suit*. Parties. F. tide nee. 

CHARITABLE USES 1. 

* 

Endowment, Dye-Lam, ftiila/'U tal rower. 

li Winn no n p ra i viator k ap- Public ii only ■ word of dktioction. 
pointed by (he patent of a royal *w- Each particular object may be pri- 
doummt, the lejil state » vetted in vatr, but it k the ertrnnvetieu of tho 
the perpetual governors; but thr will that male* a charity public. At- 
crown, as visitor by implication, may totuetf-Genaat v. Pearce, M. 1740. 
iwMaoomnumiofltoinspecttlteroiv- 3Alk.87. TVnn.2H8. 
duct of such governors. Edcnv. frw- fi. I-o< al visitors only it every 
trr, com of Jlmninpkam trkonl, 11. three vents: but they may bear com* 
1729. 9 P. \Y. 925. Gilb. Rep. 17b. plaint* in the mean time. And it waa 
SeL Ca. in Qi.SC. said, that if a visitoi'a rewaid k too 

S. Where the long it founder, the small, die eouit may augment it. At- 
rrewn k always visitor; but when a tor Hen-Genera l y. Price, supra, 
private penonir founder, bis heirs arc 7- IV lie re the foundri makes a pei- 

•vUitorv; but the fowler may vest i feet constitutioii of hia chaiity by 
visitatorial power in any other per >m giving the liustces a general power to 
ot his heirs- — S. C. And in the latter place and displace die treasurer and 
cue the viator bemg local, thr court other officers, and to make byedasn, 
cannot i n t erpos e by giandug a com* Ac. at pleasure, they have a full 
mission: Attorney-Oenerim. Price, power of amotion without aarignmg 
care of Ikrkhanttead Khool, T. any cause. And where the domestic 
1744. A Atlr. 106. statutes uay dot die trustor* skull 

3. b would be mkcbicvotw that and nay turn out, he. the words 
governors ibould bn vkiton by coo- shall be c o n strued imperatively that 
airucdon, and eaenspt fteaa violation, they must. Attorney-General r. 
for dune who am in trusted with the Sir John Lock. Cate "of Harden 
rents and profits mast be accountable. Col. J. 1744. 4 Aik. 104. 

Eden t. Foster, «p. 8 . When the lusee of charity 

s. A power may be ghni to com- lands increase* the revenues of die 
mhriiniris to make bymgawS; nod* chaiity bpr hk gwq improvements, hk 
v» bero it is too catenae, k will be learn (hall sot be takes away without 
void, bat only pro tApte. S. C. . a suitable eetkfisctivo fop Ins lasting 

& Bequest to psthlk charities, improvement. Aaorney-Ccnerul 


CHARITABLE USES 4 


Ml 


». Raliol Col. M. 1744. 9 Mod. 
407. •••"Tr- 

9. The wanJeus of a charity school 
tvcre, by (lie statutes, to nomiuafe a 
mwter being in priest orders in 9* 
days, on default, the dean ind dul¬ 
ler of York, to appoint in 30 day*, 
and then the bttfcop/ Defendants 
nominated R.>mtf to onesfr orden, 
and the bishop sent notice to thd 
chapter, who not appointing within 
30 day*, the bislkop appointed C. wbd 
resigned into the hands of die war¬ 
dens, and they within five days again 
appointed R. then in priest'i order*. 
This case depends on the right of R. 
His not being in priest's order was 
an objection not to be dispensed with. 
But then, what are pnssr'-i orders 7 
Hie subsequent statutes shew inch 
order* meant as capacitated the. 
persy Cor saying mass;which now 
signifies performing the service ac¬ 
cording to the liturgy. The second 
nomination of' R. was valid upon the 
resignation of & Upon which re¬ 
signation the warden wore as much 
patroness at first. Ibis is not within 
the : reason of ■ a lapse. . And the 
bahopwte wrong in hlk notice; for 
he should have sent a copy of theam- 
tutes to the chapter. Notice must be 
grMoof the fact, butnot of the foun- 
dation of a right: as upon notice of 
aavmiduce, die patron mint look to 
all cotmqatMes; latd Chancellor 
and, thir was wot like a presentation : 
becaqae tbe bishop could not revOU 
*t» wtach-tha kirtg, 1 before iudoctkbj 

MroramiDaHiOD.. 



Chancellor, technical words not bring 
necessary (tide Attorney-General v. 
Middfetou, post, 8. P.) In tin; ori¬ 
ginal foundation, tbe number of fel¬ 
lows «u uot near 3(X> 

Jfetrt after this* two otter fellowsliips. 
were founded in t)ie : stm* college, 
lit i 743, a follow Was. r dc<Sted cdo- 
trary to the will of ttefa&r founder,. * 
and one, at the said* ronfbtm-‘ 
able to it: but no appeal inW/iiad© 
to &c Chancellor,'as TiarfaSv'S Per 
curiam, •the Qiaaerilor.i^eanjrvi¬ 
sitor of the college; mi bo 

has a power also to co?^me the sta¬ 
tutes m case of doubt •His deter¬ 
mination is forum tlpinaticum, ad¬ 
judged summarily i^uiuo i orfct- 
triuw boniviri. AJid^thepamber 
of fellows was indefinite by the on- 




7 .. r the 

statutes of the fire* founder." An 
information, Iherefoi^lies tiotto call 
the college to accountfor thegl^tiou 
of memberi, or the npdicatj(%'af the 
profile. JUorney-Gtfiral 'll Tat* 
bot. Can of'CtaVc C$mb. 
K. J747* ‘i'3 Aik. 

11. ltisa rule that ah imormaiKota 
for a cfcsjitj cahOot beditoutacd; 
but there must be a decree. ‘ Attor- 
ncf-Gtntral r. Smart, E. W4ti. I 
Ves.W. '• • ' • 

* IS. But that rale only extends to 
private charities, not those founded by 
t tbocrowu, whichis of higher rtitho- 
thwi dmcourt.' Attormy-Gene- 
Wy.ittrt, sate:'.-Nor-lo cues 
SwK^e^is is a chapter. rUttomey 
Generkli. Middleton,post 
. 43. Defendant ira* presented by 

. Sl.Jbkn't College to the rectory of 
B. «aA the prewot biU w»* to restrain 
rhis institution and indiedoo, and to 
tops* pfainttff.TV cpUega was 
fodtaiod, temp. H.jViU and Qisaea 
^Bli».^awi,'theto’Jt %w body of sto- 


totes, by wtachv«e mere governed. 

whan a benefice 
bet^^aoto^ the senior fellow is 
MU&rX *c was presented, whs- 


i. • 
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thcr Ik* had lake n die degree or not. 
'ilie donor of the rectory of U. dU. 
reeled iliat it should he presented lo 
the senior fellow, Iteing a divine; 
nnd nu his refusal, then to the next 
in rotation, &c. Mies qnotie*. On n. 
vacancy, plaintiff being senior fello w, 
was presented, hut defendant imiated 
that being D. 1). he u as the person 
intended by the donor, and appealed 
to ilia bishop, of Ely, as visitor. 
r ttie bidiop required the college to 
present defendant under ikfeir com¬ 
mon ail, .which they did specialty: 
but contended, that as the advowsoii 
was not devised to them by die foun¬ 
der, Dat by a third person under juir* 
titular truUf, the visitor had no ju¬ 
risdiction. ' Defendant pleaded to the 
jurisdiction of the Chancellor, and 
insisted on the will nnd the statutes. 

• Ttr 41. R. The gift of this rcctoiy 
being circuited ibed by particular 
trusts., ith obsulent with die regula¬ 
tion* by which other property is lo be 
governed, equity Las die jiroper ju¬ 
risdiction over the construction of die 
donc/a will, and the execution of die 
trust! iherf&i. And corporations are 
as much hound to execute trusts as 
private persons. •. His honour said liis 
opinion would have been the saiue if • 
tin? statutes were ctouisttNl with the 
w ill. Subsequent donations may be 
put under the same visitatorial power 
fii the founder*!; but tbcu tLa tubse- 
quent dpnorjs considered as a co- 
fouuder.find apjxiuter oC die-yUitor. 
lu Ui(> testator blunder, 

and dwirtiifes iuhis. will are 1 his sta¬ 
tutes. Tlie'/iglit of tho visitor war. 
not submitted to by die appeal;-for. 
that could not give the visitor a right 
lie had not; nor could he have any 
jurisdiction u to breaches of the willj 
which this court has.'-/. Flex over¬ 
ruled on tfao merits.—Lord Chan¬ 
cellor entirely. Concurred with Sir 
honor. By the statute* givea by 
Queen Elizabeth, the visitor could 
iijritlyr. give vqay statutes or *put .-any 
otlm in excank.; ThoQueeu it* 


served die power of adding. And a 
case may happen that the master may 
be removed even for. obeying dm 
bishop's sentence. How, thru, can 
the bishop be general visitor if such 
a case should happen? it has been 
held (in B. R. Hex v. Bishop of 
Chester , 2 Stra. 7!)7), that vwlalo- 
rial powers may be suspended, and 
may revive, and that during the cesser 
die jurisdiction devolves on the king's 
courts. So here, where tlic power 
of legislation is reservcd.to die crown, • 
as to die pica in this case, the prc-1 
sentntion is clearly not a subject qf 
visitatorial power. H is lordship tb 
examined the origin nnd nature?^ 
such u ]>ower; which i 6 Jorum (f 
matinun fnudatoris: to which )»ower 
a subsequent donor may subject his 
gift. Where a charity is vested in 
trustees, no visitor over them can 
arise by implication.' Where a viafc 
tor's power is uulimilcfl, his rule % 
liis i *onml direction; but if there me 
particular statutes, tbey arc his nile; 
ami if he act* mutrary to them, his 
acts are a nullity. If a subsequent 
iloiwr lm.« given the legal estate, or a 
trust to llie college without declaring 
as)icci.nl trust, or creating a distinct 
visitor, lie has, by plain implication, 
intruded it should be governed by 
die statutes of die founder; but in 
the present case, a special trust being- 
declared, it putsan end to die visitora 
■power. Lord Chancellor put sew ml 
other pases, all tending to shqyv that 
the bishop had no power over this 
rectory as visitor, and that the plea 
ym ptoperly over-ruled, (jrten v. 
Ruihcrjorth, E. 1740. 1 Vea. 4 to. \ 

’ 14. Equity will not extend visita¬ 
torial powers, which, ar being sum- 4 
wary and arbitrary, ar*' liable to- 
abuse: ncitlierwill Ihe court csUbJwh • 
a charity where there ia p charter,, 
for in that case it most bo regulated 
according to. die poweiiM*. that; 
dinner, or kft to In* original rules 
of law* AttornrpGcnenil i+ Mid* 
ditto*, 1751 * v; 
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15. A visitatorial power may be 
divided, one act of *wiv>ri.fiir one- 
purpose, and another for another; ami 
as no technical words rfrv necessary 
for creating it, the very appointment 
of governor of an Rospibd will give 
that power, and it is no objection to 
their being wbiloni, that the legal-j 
estate is vested in. thorn ; but if die? j 
are also invested with the rec eipt of 
the revenues, they caunot be visitors, 
for they cannot visit and account to 
themselves. S. C. el- vide Cure of 
Sutton Hospital, 10 Co. Si. S. P. 
A Uuney-Cj Mitral v. Foundling Ho* 
pilot, post, S. P. 

lfi. Where the statutes of a pri¬ 
vate foundation, under charter, have 
wt been observed in any one in¬ 
stance, a repeal of tlicm mu 4 be 
presumed, The rule of law L«, that 
u corporation bos a |h> wer to male 
b^e laws. A court of law will direct 
a jury to find a bye-law, ami on ac¬ 
count of non-observance, will pre¬ 
sume a subsequent bye-law to repeal 
ami alter it S. C. 
a 17. Eipiity will not interfere with 
visitors where they have not the ma¬ 
nagement of the rcveoucs; but where 
they have the power to remove the 
master of a grammar-school for mis¬ 
behaviour, &c. as in llie present case, 
and a collusion appears between the 
master and usher, (lly usher making 
a sinecure for the master, who Re¬ 
ceived both tlie salaries,) the court 
will decree the master to accouut la 
ike charU if for the usbcrV salary, 
even for fifteen years back. Actor - 
ntij-(itn$ral vJicdford .Corpotatia*, 
TT1754. 2 Vet. 5U5L*: * .-j 

18.' lie Fotoidling llorpital 
being regarded by governor*, a itftkr 
a charter, and confirniedby parli*- 
meat, Jiad contracted to kt the sup- 
rpuading mcadownoi? budding Jeafefi * 
on motion for im-injunction!to re¬ 
strain ibom. as deviating front the 
original plan and design,of- thecha- 
rity, an mjimctiob was tefrtel, noiu- 

jurf spp«tring 4n’bt deed to.4ho bo(K 


pitsil, nor even probable evidence of 
£ breach of taut. Atfantey-Gf acral 
y. tonndKnx Hospital, . U; 1793. ’-4 
Ve».jtin. 4*2. - ' 

19. 'l^ie founder of tltefree-srhool 
at JFuodbridge, directed tfie iieiis* 
male of his feoffees to;appoint a 
nutter, aud on their default that the ' 
right of election should be hi the cm Ota 
and church-wardens, and six chief 
inhabitsuis. The chief inhabitants 
at the time of the foundation, aud 
die heir df iho la«t surviviirj froOec 
could not be discovcred,.#?tbet the 
Lord Chancellor became* visitor in 
•riglit of the crown. Two persons 
were elected attlie last vacaf)cv,aud 
upon petition, die Chancellor do- 
clunrd both elections Void. His 
Lordship doubted Hie vishor*r power 
to elect a master, but. greeted a re¬ 
ference to die Attoniey^UeDqnd, to 
report what directions-d# alterations 
would be proper as to Jnc mode ami 
right of elccnou, and ip the'eiders, 
constitutions, and direptibiis of the 
school, and what to hiug4tould seem 
most conducive to tho -interests of 
tbo objects of the charily* and die 
furtherance of the donor’s intention. 
Allornttp-Gmtrah. Block , T.1805. 
11 Ves.* 191. 

‘At. No general appointment of 
visitor excluduig a commission of 
charitable uses (under 43 Elia. c. 4.) 
from special powers, vvlikli would fall 
within the general visitatorial power is 
good, aud where the commissioners 
made a |jfcree in such a case, which 
Was excepted to,- on the ground that 
they had exceeded their authority, 
the court over-ruled the exceptions ; s 
ftnt directing a case to the iwiges in 
B. U., Who certified that Uicre was 
not any visitor, governor, oroversecr 
of die hospital in diir cave so apt 
pointed within di* mowing Of the 
43 Elis. c. 4. . M 'to include the ap- 
plication of die powem gnmtcd by 
that act. . .-itr- jtirte Kirby Haven* 
worth IIotpitut;M. 1803. U> Vc* 
303/1 v 





CHARITABLE USES II 


sen 


charitable USES U. 


Good Deviseqr Appointment (■),.. Jfftdt whan mad* good (b). When 

.* iaffeotugl and void » toto (c). • • 


(a). What id a good Appointment tp 9 
Charity to bo protected byVMUit. 
though yin some Cam « a Docite 
it mao bevoid, . a. 

21. Tenant in tail, without feeing 
a (me, Qr- ■uf&ring i wco w f v aiiy 
appoint to a .barity, tod it«Wi bind 
him in .remainder, though he does 
noti coma in under the tenant in tail. 
Toyy. StirvghUr. h. 1090. Pre. iu 
Ch» iflfc •• Attorney-General e. Hyr, 


•aid tke intent of the statute oat to 
make the diqxtntion of the party at 
free as hit. wtind, and not to bind him 
to k&ifotmt. Vide also Attorney- 
GetterA i- Durdett, M. 1717. 2 
Vem. 75ff. y \ • 

SA'A aUtried woman got into 


g afaa 'tohcealed from her hua- 
^Apwed «f to charities. 
’ that it ahnaU not be made 
lo ite husband, ao aa to dirnp- 
pustt the ch arilti e a. PUkmgton t. 
CmkhtrUDH, $.171K 1 Bro, P. C- 
337. 

S3. A. settled hods, with power 
of revocatipit by writing, intbe pre- 
acnce of. there witnesses, and in tier 
hat ilinhas, hrj letter, desired a deed 
ofrevoalioQtobeareparad.batdied 


no vevoettiaa./ Fuoty.Senrice, E. 
1717- G«b W7 . v 

24 . Dcritp to trastees fer a cha¬ 
rity j the mwtewdi*.ia teihtor’s bfc- 

: SS“SSSM 


good devise to Ate ministers. Uoyd 
Va SpiBet, M. 1734.. SP. W. Mb. 

: 2a A. devised Imik'lo i charity 
by will in \79fodfrt4 till July, 
1736, a month after the tew statute 
of mortmain, when .he died without 
revoking his will. ■ Held, a good de¬ 
nse, and the trusts for the charity 
were estsblislied.. Ashbumham v. 
Br ads haw, B- 1740. 2 Atk. 3tf. 
Btm. 0. 

fl7. Testator by will desired his 
executors to settle and secure, by 
purchase of lauds of inheritance, or 
otherwise, at they shall be adrisefl, 
out of bis personal estate, on perpe¬ 
tual annuity to the poor aud indigent 
people of L. and also to settle am- 
secure one other perpetual annuity of 
£5 lo the vicar of L. for an annual 
sermon. . Lord Chancellor in ought, 
that though this would bare been void 
in mortmain, if- resting on the words 
by purchase of lands of inheritsmce 9 
yelp as testator went on io the dis¬ 
junctive, or, otherwise, as his e&c u- 
(ort should be advised, thereby giving 
them another mode to secure the an-' 
nuities, itwasekar of the statute, and 
decreed that the money should be in- • 
▼estedin South Sea stock, for the cha¬ 
ritable purposes of the will. Homtbti 

Holtim, T.17W. 9 Mod. SSL ; 

£8. Testator darned fair copyhold 
hods to a charity, which he had pre* 
rioasty surrendtepd to hit will. His 
will conristed ordewen sheei, two 
of vUd ha signed M atewfe and 
then died.; Tliep'wete no wTtntewa,. 

s 




d 
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tof the governor* and trustees ap¬ 
pointed by testator. ITiii is not Void 
in mortmain, which it would be. if 
land was to be purchased in til events. 
The trustees here have a discretionary 
power, and they can never* lay out 
the money in land to their satisfac¬ 
tion, for that would be contrary to 
tlifir trust, to defeat the charity le¬ 
gacy. G rimmet v. Grvnmet, H. 
1734. Arab. 2Id, et tide English v. 
Orde, post, see. iii. pi. 52. 

30. Where money is bequeathed 
to lie laid out in land to tlio use of 
a charity, the cotut will place it in 
the funds till the purchase is made. 

S.C. 

31. A. by deed in 1721, conveyed 
his estate to feoffees, to the use of 
himself for life, remainder to his first 
and other sons in tail, remainder to 
certain officer* of Chris?* college, 
Cambridge, for charitable purposes. 
Bjihis will in 1746, be confirmed 
the doed, but fearing that the statute 
of mortmain might defeat the uses, 
he ordered, that if any of them 
should be contrary to law, the settled 
estates should go in augmentation of 
the stipends of the fellows and scho¬ 
lars of Christ’* and Cains’* Colleges. 
1 lie conveyance iA 1721 was admitted 
Co be defective, the use being limited 
to certain officer* of the college, and 
not to the corporation, so that there 
wm a want of persons to take in suc¬ 
cession. Upon a bill to establish this 
charity against dm, heir at law, two 

J uestion* arose: 1st. Whether the 
cfect in die conveyance should be 
made good id equity i and,2ilJyJf it 
fell within"die pomotohf 9 hn^o. 1L 
c. 36. Lord Keeper^bught himself 
bound by, tbe a iiaifonn course of pre¬ 
cedents, to assist- tfaxaO^veyamce in 
favour of * the charily* .-Am to the sta¬ 
tute, k‘4pp4arud^eM r *** t ** ul01 ’ 
intended the mhedt society lote bene¬ 
fited in chair corporate capacity in 
luccwwion, tod not the individual 
‘members per*naltf; and therefore it 
waa such;* gift as the legislature 

Voi* tv 


• ii 


t to support by the exception in 
the statute. Decreed, that part of 
the gift to be established, but another 
part, for the raaintenaftee of four law 
students irr .Lincoln's Inn, and also 
certain decayed merchants, soldiers, 
and clergymen, who should reside in 
the testator's house at Wickslrif, his 
lordship declared to be vpid by the 
statute. Attorney-General .v. Tan- 
cred, M. 1757. Amb. 331/ * 

32. Money bequeathed to repair a 
free chapel not within die statute, for 
no money was to be laid out in land, 
but only expended to support that 
which was already in mortmain. 
Harris v. Barnes, T. 1767* Amb. 
631. So of money to build a neat 
parsonage house, at the bottom of the 
parson's garden . Brodie t. Duke of 
Chau do*, M. 1773. - 4 J3ro.Ch.Ca. 
444, (n). So of moner, r to repair 
parsonage-houses . Attorney-General 
r. Bishop of Chester, H. 1785. * 1 
Bro. Ch. Ca. 444. So x>f the divi¬ 
dends of atock to be applied towards 
establishing a school u* Cornwall, 
the court could not direct the pur¬ 
chase of land or the building of a 
school, bat the master might teach in 
his owu house or in the church. At- 
toruey-Gencralw Williams ,H. 1794. 
4 Bro. Ch. Ca. 526. 

33. Money on mortgage in Eng¬ 
land given to a charity m Ireland !, is 
not within die statute. Campbell >. 
Karl of Radnor , E. 1783. 1 Bro. 
Ch. Ca. 271. Neither is money to 
belaid out in the purchase^of herit¬ 
able securities in & ntfand for the 
use of a charity. ' OUphant v. Hen- 
drie, M. 1784. 1 jW-Ch. Co. 
571. - Mackintosh v. Townsend, T. 
1809 . 16 Ves. 330. S. P. 

84. A bequest so poor relations 
riall be sustained a j agooddnuituble 
use. White v. Wkiu; X.1802. 7: 
Ves. 423 v • 


>‘£ 


(b) Defective Devries or Appoint • 
* meat* made good in Equity. 

35. Hie statute of charitable uics 
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supplies all defects of assurance anuapliercd trill,rrift out a surrender? 
wliich the donor, wi* capable of fop that the statute of frauds related 
making. Judruetf-Gcncrat r. Bttr- 'dnfifjh such estates atpau by 34 0C 
Jett, M. 17I'7j. 2 Ve^n.755, Vidt 55 Hen. VU1. which doe • not erteitd 
also Tav e. Slaughter, (Si in Ch. toeustomdry estates, though a ntsi Jo- 
16. Atiorncy-tieoml v. Rye/*& maryjhehah^whete there is no cue- 
Vern. • 453. V Attoroey-Genem e. tok to mrrmdtr to then* of a Kill\ 
Tancred, ante, pi. 31. S. P/.... ; ^ can only pass by a tcilt, attested ac~ 
30. Testator gar* the readM of cording to. the>statute of frauds. 
his estate to the poor of the parish of Hussey e. Grills, Atnb. —•Vide 

K. nr^buttlut pariabwts in N.—- etian Jennetc.. Hidpur, Pre. in 
Itw*»**up by toe next of km that (3b. 339. V 1 P. Wi 9*7; fcAere u 
ttffltft€b£ did oot imagine bis residuum parol device out of lauds ms held 
w^ld boeod^l Oand had so de- not a good appointment under 43 
chRt&wherea* it amounted to near felix. tturugh before, the statute of 
£iHabk^tto^omt thought parol /itiiA&.^riiyraliioAdlin^tone.Caniij 
t\]d*ika should be admitted, to Iwlp 3 Atk. 14I-" % 

out the m^rription of the parisli, but 38. A. seised in fcc of lands, and 

not aatdttb* quantity of the thing bring ershti qaetrust of oilier land*, 
griirn/ Brown e. Langley, H. 1732. devised them to B. his uepJidi', for 
B Bartt. il 8.. • t . life, remainder to his first and second 

* son in tail male (going no fartlier), 

(c) 'Detrfjr- or Appointment, where and after the nephew's death Kit bout 
'ineffectual or void in tola. issue male , then to the tnntccs % 11 
r .- it?. devised fret hold, copyi rliaritv. 'Jim nephew suffered n re* 
bold, apldtaseboid lands to tnurtecs cowry, and died without issue*—'The 
fermaiuttaang poor adiolarfl in HitL trustees tiled a bill to estaidisli tho 
neytfOtttgty Cambridge, and for other charity, and defendants pleaded B/s 
chaaUM*.—TTie trill was written m recovery in bar of the charity's claim, 
tdbtor'i own. band, but had no wit- whidi plea being allowed by tho ba- 
itoases.—I d a Codicil executed in tlir runs, the trustees appealed to the 
yey cn c c of four witnesses, testator j lords, who rever se d the order allow- 
veriied hit will and deed, having pro | ing the plea. But the right* of the 
vioudr surrendered his copyholds.— parties not being thoroughly deter- 
land Chancellor said the judges liad miuod, the cause came oof again in 
gamed stidr cares on 43 Blit, to Scacc.* noame 9 Attumey4ieneralr. 
great length* « favour of charities Young, H. 1732. 2 Com. Rep. 
rivieji the makers never thought of, 423, when the borons decreed that 
and'iftar cbMideratkitt, declared that' the recovery suffered by B. as to the 

bang good V a will, I trust estate 9 was void, being contrary 


should be admitted, to Iwlp 
Jbrription of the parisli, but 
l^thc nusntitv of the thin* 


OUJL the Mrription of the parisli, but 
notae tOt^the qusntitv of the thing 

O^SSt. H. 17* 

• • * • • 

MDrotie' or Appointment, where 
. ^imi&mlorvmd inUAo. 


•• JI7. C9? devised freehold, copy- 
bold, apddlsseboU lands to trustees 
ftemibUbing poor scholars in Sid- 
my College, Cambridge, and for other 


ipyhotos.— parties not being thoroughly deter- 
judges liad 1 miuod, the cause came oo again in 
3 Blix. to I Scacc. nomine, Attorney•General r. 


coold^Vtjperetaks snappainttneix^: to the trusts ’of testator's will, and 
fbrh.o» T a 7 .«n^bg to break in I ordered defdjjjanta to cohVtiy to tlie 


on tho •tatatopf'fi'awb. AAlttnAf 
Gemcr^lt.B^iiteMOf Jiurnm, 9 Vern. 


urr. 

Sitliit 


so* 

2s£bs 


BU 


Attwnrt 



charily, brttpfto the «Oto m Cto, it 
vu determined upon. «i. Ejectment 
at law, tfiar.fi. wii teitaHt W tail un¬ 
til awic b^««d -m nwttr ««• 
wood ttt>'bte 

W. 7A&t&9. P.t£«*:!Fort«c. 
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If B: died without heirs, 
to a charity.—B. died wiliout 
ism, and then testator died, on jt bill 
to establish the charity, hold,, that the 
devise beiog to B. audJut h*m v m nd 
if B. die without heirs. tbeo htfa'ch*. 
rity, the deviie over k void, «bd'the 
word keirt shall not be consthiedyto 
signify keirt ef. the ltody 9 whero -die. 
dowse over is not inheritable. A«d 
die death Of tile first devisee in tbe 
lifc-tiinc of the testator can make no 
tUO'ereuce if-die will was void ar the 
ranking. • AttorneyXScncral v. Gill, 
T. 1726. € P. W. 309. 

40. -Testator/ vnode His will in 
17^, and left his estate to build a 
charity-school and other such pur¬ 
poses.—Hearing afterwards of the 
new statute of mortmain, and fearing 
that his charitable disposition of the 
estates-would be thereby avoided, he 
nude anew will in 1738, whereby he 
d^fl^ed the * premises to defendants 
maTtlieir beirs, without declaring any 
trust on the face of the will j but he 
attbscribed a writing, wherein he re¬ 
commended defendants to tee hit will 
performed according to the humble 
requat and the fronted and * well 
disposed charitable ditpontion of 
(difewlant) Cans, toward* all men , 
and to bring: the whole affair to ift 
deaired issues —Testator soon died, 
and his heirs at low brought a bill 
to set aside this devise, as void by the 
act. These questions.arose, whether 
therm was specific declaration of 


a trust for a charity, toiring it within 
£ Geo. 1L$. 36* of mortmain l and 
whether tobriog it within that statute 
the'bust must be tied aretk according 
to the statute of frauds f and beat* 
whetfa&tbe above paper writing was 
a sufficient, dedaralioil witfuu Bid. 
statute of frauds P-r-jjord CWtcilnr * 
•did, die present case was - w ithifi : the • 



wills not executed according ttfdiat 
statute, operate as appointments, but 
that could never prevail-—in. all 
cases of eliarity before die court, it 

has been held that the d ee fo abon of 

. 

trust for a charity meant'** tttpren 
as the statute of frauds directs; and 
his lordship added, that if afNaapand 
averment of a trust fbr.m cmrity 
upon a will was .to be waived, the 
statute of mortmain woidd^do/tnore 
harm than good/—Aa 5S*. Ae*. best 
considenitioH,. . whetherpa^er 
writing waS'-a sufficientdtw>ot 
of trust within ffie : atamfeie£fj*id** 
1-ord Chancellor held waa^ndt, 
diough in tbe case of a* feoffment it 
might have been • U rood deeli 
of 


-ft good 
lordship 


>- 


.'v/.l 


offetedlo 
retain the bill that the heir _Wi»o vr*» 
an infant,: might briHg an ejectment, 
but tlie part iei chose tah.Ttf'tbobill 
dismissed without costs. Arlington 

r. Cm,T. 1744. SA%WI.-.. - 

• # . „ # 

. m • 

* * y, . t « 
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Where void jn Morlmai*- *’« v / 


%•» 



- 0/{7rt«etWd nil Ifrrbnain, and 

when. antwlotutunioj money it to 

at . to thad t* 

WcITS. 

.AUiTertatoc, fcnr wSL '{k&tHia 
freehoMfad cofeM Itada. to hk 
nepotorv io tiw*t to*eH/ tnd hot of 


. t 
I % l * 



• I • 


) 

to lx laid (nit at a 

charitable nut, - 

mention, btcbutthw .t 
hitdmgnt. ' 

all the ruoow* tp arjte by 
real estate*. and oU refcta- 
luitil b'aua^ and> iitl tua 
Mtot». »ib}*elw Aebta > to 
. 'tif.' ■ 


certain 
re to' 




e uses nr. 


estate to C. be caualug ,£1000 to hi 
paid to his executors, and after debts 
and legacies, testator bequeathed all 
the residue of his estates, freehold, 
copyhold, leasehold, &c. to a charity. 
The bequest to the charity as a charge 
on laad, is roid by the statute, and 
results to the heir. Arnold v. Chap¬ 
man, Cose of Foundling Hospital, 
T. 1748. 1 Vet. 108. 

44s H.W. by will, in 1734, de¬ 
vised particular, lands to cbsritable 
uses. In 1744 be added now trustees 
and confirmed his will. The repuli- 
lication of the will by tho codicil 
after the statute, rendered the devise 
clearly within it, and void. H i/let 
v. Sandjbrd, M. 1748. lVei. 178. 
In Attorney-General r. Andrews, 1 
Vcs. 2i>, a devise of copyhold 
land* not surrendered to the are of m 
xziil made before the statute, was 
he/d good on the. principle* of Asli- 
fnimliam r. Bradshaw, £ Atk. ;»(i, 
and Attoruey-Gcuerul c. Lloyd, i 
Ves. 33. 

45. A bequest of money to be 
laid out in land for- fn annuity to a 
minister, to preach an auuual sermon, 
to keep a tomb-stone in rc|mir, and 
to a corporation for keeping the ac¬ 
counts, held a charitable use, and 
void by the statute. Duronr v. Mot - 
ieu r, Al. 17*10. 1 Vcs. 981. Fide 
Attorney-General v. Day, l Vcs.218. 

46. A mortgagee in fee and in 
possession (under a Jfab . fac. poo* 
sets.) with foreclosure, by will, in 
1744, devised all the money duo to 
him oil that mortgage to a diarity^t 
and died in possemioo. Upon a bill 
to establish the charity, M. IL said 
that the testator hav ing both tbe legal 
and equitable estate. Us define, in 
the present .case, came wilhftu the 
words as well esthe plain intent of 
the statute of ltuvtmam, and there¬ 
fore bis honour dnmatacd the infor¬ 
mation, but without costa, as it was 

new eate. ; . AttornerGemral- ?. 
ifsyncA^U.)9/^«Ves.44.. Q* 
the authority of tU* Case, Attorney- 
General*. Martin, teas decided by 
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Lord Bathurst in 1776. Vide etiam 
Attorney-General v. Tomlins, Amb. 
£ 10 . ... 

47- H. directed her real estates to 
be sold, and her debts and. legacies 
to be paid out of her personal estate, 
tlie residue to her trustees, to be 
distributed io charities as her executors 
should think tit,-particularly. recom¬ 
mending the hospital at But/i. The 
trustees were desirous to pay the 
debts and legacies out .of the pro¬ 
duce of the rad estate, so that the 
personal should remain entire to the 
churity, ted non allocatur , for it 
would be contrary to the express 
direction of the will to marshal the 
assets in that manner; the trust must 
either take- effect according to the 
intent, or not at all; sod money 
arising from real estates, must be 
accounted as red. Mogg v. Hodges, 
AL 1750. 2 Ves. 52, er relatione. 

. %8. H. devised the residue of his 
red and personal estate to defendant 
for life, with power of appointment 
at her death, in default of which, 
testator directed hit trustees to erect 
in or near York, an hospitd for the 
maintenance of as many poor men 
os the surplus of his estate and ef¬ 
fects would admit of. Bill, by the 
heir at law, against the charity. Per 
Lord Chancellor. Aatbc heir bat 
not tried the validity of-lhc will, 
nothing is left to determine upon but 
the construction, .The remainder 
over of the red estate is void by the 
statute, and the* reversion hi fee be¬ 
longs to the plaintiff; but as to the 
residue o^tbe personal, it belongs to 
the charity, The word erect, im¬ 
ports foundation a* well as building, 
•so does erigimru in charters. Vaug¬ 
han*. Ferrer , H. 1.741. 2 Ves. 182. 
1 40. If a sum of money is left to 
trustees for a charity, that i 
tatdf:4ay it out in land, for 
.nothing in. the statute- to 
them} ; but if they go into equity, 
the court will neither { 

mirage it.' S. C. 


^irvet nor cn- 


50. There is nothing in the statute 
to prohibit money being left to bnild 
a church or an hospital, 8tc. Ike. or 
to add to buildings, so as there be no 
direction in tbe will to purchase 
land. R.C.. • 

41. The words, ana estate or wr* 
terest m the statute of mortmain (9 
Geo. n.> extends to leaseholds; 
therefore a devise of a leasehold 
estate to a charity is void. Attorney- 
General v. Graves , M. 1742. Amb, 
155. Attorney-General'*. Tomkins, 
E. 1754. Amb. 216. S. P.. t ■ 

52. I. E. by will, in 1743, gave 
his debts, securities, snd readj money 
to trustees, io trust, till they could 
purchase land to pay tbe:intereitof 
.£120 to tbe poor of H. and willed 
that at toon at the trustees could 
meet with a suitable putthase , they 
should lay out £\2ti in lands of 
inheritance, to bo vested in them for 
ever upon the same trust. M. R. 
thought the second clause, directory 
and not discretionary in the trustees, 
and decreed the devise void, for be 
would not go further than Gnmmet 
v. Grimlnet, (Amb. 210, it anti, 
sec. 2, pL 29.) English v. Orde, 
T. 1754, MS. ca. primed in Highm. 
on Mortmain, 82. 

53. W. R. by will, in 1745, gate 
•£500 to trustees to lav out .£200 in 
erecting a small school-house, and a 
house lor the master. Tbe whole 
purchase and building not to exceed 
that sum, and the remaining £900 
to be laidjoui in the purchase of land, 
or on some real security lor tbe 
maintenance of the master . 1-ord 
Hardwkke hdd, -that the erqU seed 
must be take* in jts,known legal. 
sign ideation, atod that, the. legacy, 
anoad, the 4*300 woxvirtd; but as 
to the £200 if any pcrapp^oulii give 
a piece of ground, 0* UWStees might 
lay out themdmyin tyttfp^a school 
and bouse upon *.>; Attorney-Gene- 
mi** Burnt* *T. 1|H» 3 Aik. 80S. 
8 Yes. 447, ;. in Attorney-General 
v. Tyndall, Arab* 614, Lord Norik* 
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i*£ton muck tjutfliaiud thit ewe; 
and ^ il, r. H. Iri 

Attorney-General ti Whit&urch, 3 
Vos. 141, ftkMi tfook it, authority. 


a, to tk 4 erecting or groiiftq gm* 
after thctyked ef t he legacy, from 
tMfk'it appear,, that aerording to 

' tie. true spin* if the net, ntdi^jigiven 

laid o*t id fretting on laniuhmdu tn 
inortmdk$rJ&-*ide BrOdic to. Duke 
of Gjiwtdovl-Bro. Qi. Cij. 444 . 

i4fO»' °y«t of the statute i* 1° 
li 11 wmlsfirWW'-iilinn in mortmain, 
therefiifWmpney left to build a now 
ParWJflUfrpUse » not within tlie 
KidbMMwM '». Attorney-General, 

Tf-WsRAmh. 373. 

'■'qffihJmtit far year* under the 

VoWTV <*A» ri B ht to U J niuorin B 
chauUM^tie Ihamei, i* a franchise 
•like atSnfcet, and an. interest in die 
jqheritai£c, therefore* devise ofsock 
:m lease is void. Nrgia v • Coulter, 

.*K l75j£A|Bib.307. 

ttfcjDonae of freehold and Inase- 
hoM 6hd», fcc. to bo Mild, and out 
of-tbs' nionejr to boy land,' and build 
•It aUns-bouae, &£•; apt} if the par- 
tletilir charily, tfwcled by mim 
could not tab place, then the truv 
ees '**»•> lay out the money at 
'.''dear, to her intention a, the Hu 
'hmiU permit. The whole » void. 
jitStoAleaeral v. Tyndall, E. 

’i 7 fli i Ainb. 614 . '. : ' 

\ % by will, in 1*34, before 

aU bis personal 
out b land, and 






(rj.ptffaw, 

alferedthe 


with djaritable and superstitious lr> 
gacieitt their are void in mortmain, 
and shalh'amk iuto the estate fur the 
benefit of the devisee. Jnekton V, . 
Huriotk, H. 1764. Arab. 487. 

. #j. A charge upon a. personal 
estate of £9000 to build and erect 
an hospital, is void by the statute, 
Pelham v. Andertm, Id. 1764. 1 
Bro. Ch. Ca, 444, (»)■ 

60. Bequest of the residue of tes¬ 
tator’s affects, mortgage,, bonds, tie. 
to a charity j the mortgage* iu tins 
case were far yean, but *611 they 
ore an interest in land,' and the gift 
as to them is' void, but the court 
ordered die mortgage money to be 
applied in the first place to pay 
deb;*. Artorney-Genemt v. Cald- 
tcell, M. 176G. Amb. *».’ 

61. Bequest of money to the cor¬ 

poration of Queen Anne's bounty, 
to augment poor vicarage*, is void by 
Uic statute of mortmain, for tile cor¬ 
poration an: bound by their rules to 
lav out their donations in ' -ml. /IV- 
mor/’e. Mood ruffe, Amb. 

03»l. 1 Bro. Ch. Cljffl, (n). 

(it. legacy of £ luOO to arise by 
sale of testator's real estate, to bring 
Miitcr from St. Anunr to Chepdme, 
for the use of the inhabitant! for 
ever. This is u charitable sis well 
as a public use, and void by the 
statute. Janet v. I YiNianu, T. I7(i7. 
Amb. 561 . 

69. Bequest of money to be laid 
out under the direction of the nti- 
nister and churchwarden* of R. .tp 
enrrt a free-school theye,. j* vuid, 
though there was a piece of waste 
land m the parish, otf'Whfcb the old 
free-sebotd stood: but' the testatrix 
did not point out *W by her Will, 

iorir* &.****$ ore**' 
ike meant It. 
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t ..;64. ( Devise of laid in remainder 
to a body corporate iu trust for tea- 
••tor's nephew* and nieces, M»d their 
children^ tac. . Per curiam, though. 
tlie devise to die corpoduiorvu.Ttnd 
at law, yet the trust la sufficiently 
created to fallen itself upon apy&fafta 
die law may raise. Decreed, the 
bar is a trustee to ibc uses of the 
will. Sonley. w< Clocknut kefs Comr 
ya»M T. iWO, yjfo. Oil Ca. 8l- 

W. Devise of'freehold booses to 
«Mit poor periohs, in the parish of 
&L; the gift -being void in mortmain, 


a personal fund aundied to the free¬ 
hold was held .void. also,, and the 
court could not apply the gift to any 
other purpose. .AllorHcy-iieueral v. 
Goulding, M. 1788. 2 liro. Ch. Ca. 
4‘2B. In AUorncj-Gcnerul r. Honlt- 
bee, 2 Ves. iun. 380, Sir It. P. 
Arden, M . ll. doubted this case, but 
his honour fully established it upon 
s W/fir oj all the ease* in Altorncy- 
.General v. Whitchurch, 3 Ves. 141. 

(Mi. Testator gave a legacy to m 
charity. io'.fijmtued out of hit real 
Mate; ilUsaMpid in imirtinahi. Af- 
tenyards* lie gave a less 

legacy , instead thereof to a different 
charity. The codicil only alien the 

S I turn pf tho legacy, and uot the 
.outpf which it is payable. The 
legacy by. the codicil is void . also. 
Leerrqfi Mathmrd, 1791. 3 Bro. 

' CL Ca. 23 J. 1 A f es. jUu. 279.. 

07* Residue of a personal estate 
given .by testetfft to trustees to cause 
4o fa frectcd'akd; built a duelling - 
house, to fa appropriated for the use 
' of a afftyWippsei and teatotgx di- 
.. retted and.eiopbwebpg her trustees tP 1 
buy bud. 'foc r : Ak purpoae. The 
. trustees, purchased, laid', with their 

m. y. • Adri ft? 

mat ivm 


>/ I • 


for 


a minister of a chapel xs void, and 
not supported by juppfriuig a dtscre- 
tioa iu the trustees nut to lay it out 
in land where'the ckracuons of tlic 
todstor arq imperative. Spa gift of- 
thefond toxA. fH# 

direction! Jur their cdntfaiHg to 

r™*!» p«*>r*s 

■nd void »l»o, foul »»oC *pewoeal 
bounty. to them. Grinu-i^Cait, 

jun. 348. V:. : 

U9. A freeman of bm i^fovised 
the residue of Ids real and penpal 
estates to be hud out hi laud for a 
charily. The devise is void j for the 
privilege, by the cnstoii, • extends 
only to lands within the city'.' Mid- 
dleton v. Cater, T. >793. .4.BrLCh. 
Cm. 409* ,%•. .* ' - 

70. lkqumt df k« 1 «M pertoo.1 
estate to a trustee to Uke s ; b ouse for 
a school to educate cbildnpi par¬ 
ticular persona, and other clnlmuo, 
is good as to the Mrthiuliif.bbjects^ 
but had as a general perthaqrnt cha¬ 
rity. Blandforcf ' v. Thack^rtH, or 
Fnckerell* 2 Ves.jun.23tfH.Bfa 

ch. Ca. 394 . •' / ST? * 

. 71 • A. devised four freehold 4ene- 
ments to the churchwardens pfS., to 
be after the manner of alms-houses, 
and he bequeathed ,£‘2CXX) ^slocL'as 
an endowment The devise is void, 
and the endowment is so. attached to 
the gift as to fall with it. * Attorney- 
General v. Whitchurch, X 1796. 
3 Vos. 141. This case teas derided 




ivv. 


v. Gouldin*, S bro. Cb C.. 488. ' 
78. §etu«ncyt of the u ifc> ojlato, 
<u die buabfad aiyl wife, or die sur¬ 
vivor, dbould.appoint.; «ind in de¬ 
fault, to the Win of lLo hmbdud. 
liie wife •urvired, ahld appointed to * 

£ 

Ward, £. 17 y 7 r . ; • 

u*r,n*h*t 
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Pit curiam, as Queen Anne’s bounty 
alone answers this description, the 
beque.it must be void by the rules of 
that corporation. Middleton y. CH - 
therorc, E. 1798-' 3 Vea. 7S4.' 

74. A charity. legacy secured by 
a mortgage, is void bv the statute. 
White y. Ream, T. 1799. 4 Vcs. 31. 

75. Legacy to the trustee* of a 
cbapel for Protestant dissenters, to 
be applied by them towards dis¬ 
charge of a mortgage on the diapel, 
is void by the statute, i 'orbqn v. 
French, H. 1799. 4 Vcs. 418/ So 
is a bequest of money to enable the 
trustees dfm charity to complete a 
contract v for’ the purchase of land. 
8. Cm • 

76. ' A. sum of money, secured 
upon nortgjge of turnpike tolls, is 
an interest in land, and w ithin the 
•tatnte j hut there is another sort of 
toll which gives no 'right at all in the 
land, and that ii a toil thorough. 
Knapp v. HWiam*, E. 1798. 4 Ves. 
430, {n^Vide etiam Finch v. Squ ire, 

• ..77. Devise of freehold houses to 
and after payment ofdcLl* 
the residue of the mo¬ 
ney to be appropriated to the im¬ 
provement of the city of Bath. This 
» void by the statute. Home v. 
Chapman, E. 1799. 4 Ves. 64*2. 
So are bonds of commissioners of 
a turnpike. S. C. 

78. Trust by will for building n 
chapel where it may appe ar to the 
esecutort tb be most wanted; if any 
*us, tp-go to the support of a 



further surplus, then go to 
charitable itses as the executors shall 
think projpfr. The whole trust is 
void, both as to ft« real and personal 
estate, for the testatrix contemplated 
"^reidue but what should be con- 
•tftited by actually holding the cha- 
pA j Chapman *.£*>•*, T. 180). 

Vra. 404 

>' Trml of real pmocal 


f arn>m i 


estate by will, for the purpose of 
establishing a perpetual botanical 
garden, declared void, upon tbe ex¬ 
pression of the testator that lie trusted 
it w ould be a public benefit. Toicu- 
Uuy. BedzrtU, T. 1801.6 Vcs. 194. 
Vide Wbe 1 dale v. Partridge, 5 Vcs. 
388, and the costs there referred to. 

80. A bequest for rebuilding, re¬ 
pairing, altering, or adding to, and 
improving almjChouses/is valid to the 
extent of any application upon the 
land already in mortmain, but it is 
mode bad so far as any additions tie 
to be made by acquiring any other 
land. Attorney-General v. Parson*, 
H. 1603. 8 Ves. ISfi. 

81. A lwqnest to u erect*' a cha¬ 
ritable foundation, imports that land 
is to be bought, tinh 'm tlie. testator*a 
will manifests a pur)«»sc that it is to 
be otherwise procured. S. C. 191. 

92. A legacy to build alms-houses, 
and purclutse the ground; with a 
residuary bequest to a charitable so¬ 
ciety, (not having any lauds in mort¬ 
main nor any cudowiM|A) provided 
they will furnish a dttp' °* gronnd 
whereon to build tbMjbttses, taking 
the management, and if not, .substi¬ 
tuting tm.«tccs ( writli a direction to 
procure a piece of freehold ground, 
ilic whole was held void as to the 
primary object, nndcr the statute i) 
Geo. II. c. 36, being to purclinse 
land whereon to build the alms¬ 
houses, or at least bud already m 
mortmain not being distinctly pointed 
out; aud as to tbe secondary object, 
though alone it might have been * 
good* yet the principal object with 
which if was connected railing, it 
must fall with it; Attomen-Generat 
v. Davis, T. 1804. ft Ves. 5357 
Fide Chapman v. Bruga, 6 Vea. 
404. Attomcy-Geaaal -c. .<1 V]n*» 
wo6d, 6 Ves. 194» . V . 7 - 

83. Money .secured by assignment 
of the poor rates and county rates b 
within tbe statute’9Geo,.iL.c. 36, 
and. therefore cannot pats undor a 
to; cbvilj. f. 
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Squire, T. 1804. 10 Vo. 41. Fide maintenance of o charity In Scotland, 
fttam Kpapp v. Williams, qnte, pi. is Void as to the produce of the real 

estate, bat good i« to the personal 
84. A devise of a real estate to be property by the effect of die option, 
acrid, and the produce, with the per- Curtii v. Hutton^ E. 1808. 14 Vea, 
eonal estate upon trost # to be Jai<* $27. 

PMt in lapds, 0? the funds, for the 


charitable uses iv. 


Supercilious or inqnlitic Uses, Application to 




Of deciles or appointments good 
PS to thf K'Jhjftt void as to the use . 
And herein oj altering or diverting 
the same to pmposes ejusdem generis. 

85. Bequest of «£fiOO to sixty 
ejected minister*. r llio wv of this 
charity is void, hut not the chanty 
itself. The use being void, the King 
gave the money towards building 
Chelsea Hospital . But Lord Keeper 
thought it mould go Modern genere, 
and appointed it to maintain a chap¬ 
lain at Chelsea. AUorney-G cneral 
v. Baxter, T. 1684. 1 Vcm. 248. 
Sed vide Attorney-General v. Hughes, 
Q Vern. 105? which is a branch of 
8. C, by which it appears that Lord 
Keepers decree was reversed, and 
the money distributed according to 
the donor's will. Fide ctu/m, Mog- 
gridge r. TTiackwdl, 1 Ves. jun. 40?). 
inhere Lord Thoriow said, that this 
ease, perhaps , would not now be fol- 


80.1. S. by will, gave an cxliibi- 
tion to maintain Scotchmen in O ton, 
to propagate the doctrine of ilic 
English church there. It was insisted 
that this charity cannot take place 
exoresalv. rtrtshvtcru bciur esta- 
blEhcd Ml Scotland % act*f par¬ 
liament : yet die spbttance may be 
pursued, and ought to be performed 
Cy pret. TUi it only a note of « 
aae, and the decree does not appear. 
Attorney-General r. Quite, E. 10J». 
S Vert. 466. ■ W. f n-\# 
87. Bill to establish a charity given 

b; e codWI,. bjyudr W»K» d* 


vised his residue, f lr encourdgingxvch 
non-conforming ministers as preach 
Gods word in flqccs where tkc peo¬ 
ple i/jje not able to allow iktnisufli- 
dent and suitable maintenance, and 
for encouraging such as are designed 
to labour in GoiCs vineyard us dis¬ 
senters. Testator appointed tyto p*v- 
sous to dispose of his clia<$ty; bpth 
of whom died in liis life-tute. Per 
curiam, though this is a lapsed legacy 
at law, yet iu equity it subtotals i and 
the substance of tho charity, to* 
mains: ami there is sufficient evidence 
of the testator's inteut to maintain it 
under 43 Eliz. c. 4. Upon; the 
next point, Lord Chancellor thought 
this was not a superstitious nsb with¬ 
in 1 Edw.VI.c. 14. Nonconfdrmi/ig 
ministers and dissenters here moan 
such Protestant dissenters as actimder 
the Toleration Act of 1 \V. and M. 
c. 18. Decreed, the residuum'to be 
disposed of in presents, and not its 




General v. Hickman, 1733. - Kid. 
34, pi. 24. ; 

88. K. P. (a Jew), gave £1900 
*to establish -a Jesnba, or. assembly 
for reading die Jewish Isw.. Per 
curiam, this n in Half n charitu ,. 

though contrary to die policy of the. 
law: and the bequest is. m She dW 
posal of the crown. tfotie, it appear* 
the king gave thia;leg*ey\to; the 
Poiuidhvg- Hcupitaf: 'fha Cotta v. 
Depot/S'. XI5*. AWft.MB. 

89- TV college of William mi 
Mary ‘Hi FirgMa, *ho were ap- 
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' « pointed administrator* of certain che- 
. riric* in America .bythe donor*will, 
•ml mcornomlcd by charier, (rrgu. 

• V. and M.) having become. subject 
to a foreign power, mod bciug no 
longer acorpo ration, a new scheme 
must be kid befurutfae master, for 
■Itv0 regulation of .the charity: for 
v here* a trust for the advancement 
of chijptiiiiigf (from. local incident*) 
i* in ivantbf objects, the whole mutt 
be eppcnoM rfe novo. ^Attorney* 
Ce/iertflv. Loudon city. Cose of 
}Joa, :^Sob, . JUiute$ Charity, Ai. 
l?gOK^^ Ch. Ou \A/i Ve*. 
jen-Uaj^'.. * 

. .^(bnjciri legacy was giircn to 
. -PioteMapt dissenter* to pay off a 
Wbrtgsgeon their chapel, which be¬ 
ing. jroid by the. statute, they con¬ 
trived other mcans.to pay it off. 11 ie 
court would not say the moncry might 
not to employed ia repairing the 
.ch*pct,.but it could not be applied 
to any-other purpose. • Corbyn f. 
Ft**C*> II. ir». 4> F cs. 418 
- .01* Legacy to inch purposes as 
tbatfopeoor of a convent or her suc- 
cc *9>r jinny judge most expedient.. 
Void as a superstitious use. Smart 
fOJPmfcan, hi. 1801. ti Vet. 5G7. 

• VuIb Jt>e Gamau v. Lawson, 4 V«s. 

. 438. ' >. . • • 

92» Residuary bequest for the pur¬ 
pose of edneadng and bringing up 
ppor children in tho Roman Catholic 
faith ia Void; yet the fund doe* not 
go toihe ttext of kin; but is in the 
disposition* of the crpwn to some 
other charitable use by sign manual. 
Cary Tar Abbott, % .MOO. 7 Ves. 

490 : 

M. TTie stttnte^lEdw. VI. c- 14, 
relates only to superstitions uses of 
. a particular description -then existing. 
•S. C. 49&-' /’•«..* • • 

. • 94. Testatrix bequeathed the re- 
. jidue of her personal estate ftr die 
use of the track. Circulating- Uo-’ 
\rity School s, as long »• they ston)d 
coo tinea; uud .far jhcjacreasewitel 
vimprofcmuituf Chnsuan knowWge, 


and for . promoting religion, and to 
purchase jriblts, and such ofler rr//- 
/riof/s fcabi jMjMphkti, and tract*, 
mb tier trustees should think lit, to go 
to the saine use* with those already 
bought, and. to be kept by her ser¬ 
vants in « freehold)***, devised by 
die testatrix to trustees for them dur¬ 
ing life, and for that purpose; upon 
a bill to. establish this chanty, the 
master reported several necessary re¬ 
gulations, when the cause, coining on 
for further directions, Lord Chancel¬ 
lor said, that the. testatrix clearly 
thought that. the charity might be 
discontinued before the death of the 
servants she appointed to live in the 
bouse, but she meant that the cha¬ 
rity should he maintained as .long as 
her property would support it., The 
establishment of a school of this sort 
is to he regarded with great jealousy, 
conducted under uo authority, the 
master not licensed, die uature of the 
books, except bibles, not ascertained, 
and die residence of persons seut to 
different part* regulated upon a 47 s- * 
tern contrary to die establishment of 
this couutry, w hich gives the scbboL 
master a connection with die fdsce 
for life. Wheat we see die use tout 
is made of itinerant preachers espe¬ 
cially allotting to each of diem a tem¬ 
porary residence which makes them 
more mischievous than diey would 
be without such a system; a great 
deal is to be guarded sgahist before 
die court can cotiutniiiiice the plan, 
but jf no other objection pan ..be 
made, it is hard to my there is net 
cnoagh in the will to shew tk Ge¬ 
neral intention and charitable 
pose of promoting Christian know¬ 
ledge, and it would m»t be difficult 
to deride wtotber shall 

£ T& &'*!* '** 

olyce* of the. Wrtitoa^ Would oj- 

tbOM . 
Ow Itw.p- 

I® 
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In the wa y d that general question, | 
his lordship knew no case except 
-Uroirii ▼. Vetif/, (itited 7 Ves; jO, n.) 
in which' Ijord ThurHnpe opinion 
ivas, that testator not having given' 
tliis court more of specific direction- 
fw to the nature of'the hooks to be ; 
purchased and 1 Circulated, than that. 
tJiey were tu be such as may have a. 
tendency to promote the interests of 
xirtie'iod reMgiofi and the happiness 
of mankind;'had liot given direcdou 
enough; and therefore Lord Tknr- 
low iielcf the next of kin entitled; hut 
this is not exactly that case, for in 
•that case bildes were not mentioned. 
Here Lord Chancellor felt himself 
bound to say, that whether there 
Vras more nr‘less objection to the 
'Words u other religious books and 
tracts” there is a denotation of a re¬ 
ligious purpose to which the fund 
Itu? be applied, with an option bow 
fc'ihould be applied, and he must ex¬ 
ecute onb term of that optioq. Next 
it Was objected that testatrix contem¬ 
plated ti chpritrto have continuance, 
and dkl not'feean that otherwise it 
ahoald bk detected to any charitable 
purpose*. On the whole testatrix 
-contemplated the two events, iliat it 
might or might not bars continuance, 
for when it subsisted upon cou- 
; tribulion, it could only last as long 
f fc4 the subscriptions, and she meant,, 
looking to the continuation of the 
'lubacnptnms; but knowing dut they 
might fsifythrt it should hat u lotig 
as her peraoWd' estWe' could support 
; it—thatiatiotibjednbd, bqt she meant' 
* mortr; A*hssprdrided for charitable 
ptirposes ! mfeonoectd irith “her own' 
nig ittdteribtitiod of books 



; fbr promoting GKmtiort 
'lx-so* esftaSNfci that sBb cbuld not 
^e«n hfcr ptfrribte to M&m 
ticuhr mode fertile 
covM Mt-take e&Ct: i# tb«M «3*- 
ritie» therefbn! ctMod, ’ the *ob«ty 

kpplW'%6^Mfcb'cW/ W 

L which fejttttm edterUKk LanJGh*- 



charity, whateverfcbp, 1* so engrafted 
into, ^cotibcctsd, with, and placed 
upon, tn establishment aik real pro- 

S , that die charity cantfot subsist. 

. itrix nteaut'.tbai i^csfietjboU 
hotoo should be subservipnt to -the 
distribution of her-: books, but it is 
not necessarily cbanected without 
purpose, for the will 
die time when the chgrfl 
tinue; and die house 
applicable; and next, thati 
fity might not continue, tWnwsut 
to give her property g«priUy.*io 
purposes connected witjtfjr&henje 
for promoting CliristiiD'^Mou9wJgj?. • 
Upon the whole there is opt atigugh 
to bring this case withiu tliuauihosUy 
of those where ibo prmc^alidevWo. 
of the land having failed,(& bequest- 
of the pcmnal property con¬ 
nected with it tlurt itniu i tjjiifajib ; 
there is enough in tbit wii) jp jpv* 
the peraonol property to rliarhohk 
purposes connected with'«dtevphm 
of ,, omotiug Chreghn kuoiMed^ 
Lord Chancellor directed i 6*h&ac 
to be proposed, proper regarding 
had to thesort of charity wLucfr tes¬ 
tatrix had contemplated, vir. ..-The 
I Veldt Charity; bis lordship arid, the 
master will fail in executing the put- 
pose of the court if lie does uot allcud s 
to the circumstances how (or it is 
necessary to place checks upon such 
an institntion iu order to make it 
conformable to the establishments 
of the country, ms they* provide- 
for the propagation both of religion 
sod learning. - An unlicensed school 
.would not bp., consistent with that 
view which this coart ought to take 
[of such an institution, wryiOg h into 
effect iu the elocution of tUch.a plan,;. 
JUority-GeMnl 
1W>*. 10 Ves. M, 
gridge os TWkWelli-.^Yca.i'AO, 

,) rhettiht <*Jco/*ibarwwr. Yeoll, ■ 
motioned* fd tto, ttalph 
/Vj wm «U tu stocky 

in the public 
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■tent of certain legacies, to raise sad under the direction or anpe r in tei K 
apply the yearly sum of .£500 for deucy of such persons, and under 
twenty yean, to commence from the such rules and regulations as tha 
end of three years after his death, and court of Chancery shall direct.- A 
from that period of twenty years the bill was filed, for the establishment 
yearly sum of .£1000 until the 5th of of this charity, praying directions for 
January, I860, to the purposes after carrying on the same, but it does not 
mentioned, and in tro*t to invest the appear what became of the case af- 
rcfcidue fVom time to time of the said terwarda. Rtg. Lib . A . 1700, /o/. 
yearly funds in. the purchase of other 579. July# 1791. Lord Eldon, kwe- 
funds of the same nature to accumo- ever , in the above cose said, Lord 
late.; Testator then directed all socb Thnrlotc'e opinion in Bros* v. Yeall w 
accumuloliotra to be fronf time to was, that testator not having gmu 
time for ever applied in the pureha s- this court more of specific direction 
sag of such books as by a proper die- as to the nature of the books to bo 
position of them under the following purchased and circulated, than that 
direction* way have a tendency to they were to be such as may hava 
promote the interests of virtue and a tendency to promote U»e interests 
re/iWoPi' hud the happiness of man- of virtue and religion, and the hap* 
kind; -the &pnc to be disposed of in pines* of mankind had not given dU 
Great Britain, or jn any other jwrt rcction enough, and therefore, his 
of die British dominions; this cha- lordship held the next of kin entitled, 
ritable design to be executed by and 

CHAMTABLE USES V. 

Uncertain Devises or Appointments. Want of Objects. 

Uiere tie Nomination of Objects 96. If a ana bequeaths a win of 
s/taR rat in Cotes of Ambiguity, money to Mich a charitable use as be 
Uncertainty, or Defect in ike .hall by codicil direct, and he directs 
Description of the Devisees or nouc, the court may appoint at plea- 
■. Appoutteu. sure: but if the testator mentions a 

pj.i Testator charged a manor with particular object, « a school, am) 
£1000, tp be raised out of the pro- does not name it, the court can only 
Sts; and to be applied to tuck rka- appoint to a school, Alton, . M, 
■{table sues at he had by tenting 1702. '2 l-'reetp. 861, 
older kit hand formerly- directed. 97- 1- S. by will gave his executors 
Vo such writing could be found; £2000 to be disposed of by them to. 
od die heir was in possession. Bill hit opor relations, not provided fan 
y Christ's Hospital, alleging exprea- by hit Kill, according tv their discre- 
ons of testator's partiality to them, tmn and conscience.. It was coin 
id that his majesty had declared teuded that the statute, of distrtbon 
* legacy should be laid out v for twos should be the rule in this case; 
eir benefit. Per curiam,, aa the but the court would not restrain it 
riting cannot be found, the king even to the accond degree, nor take 
ay appoint. Decreed, the money from tha executors their discretionary 
. lie applied according to his me- power, but only taku. care that they 
*/• appointment. Attorney-tip- do not abuse it.. Anon, K.,1709. 
'jd't- Syderfa H. 16W. rVem. ft Eq.Ab. ISO, pi. Si jc 
i. 9S. 4 , garet flegacyto thapoof 
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of two hospitals ia C. (miming them), 
•iid by codicil gave £5 per an>mm 
to *U tint every the hospitals. Tes¬ 
tator lived rod died at C. Held to 
be intended for all the hospitals m C., 
and nut to extend to one *a mile out of 
the town, though of the same founda¬ 
tion, and governed by the eatnc sta¬ 
tute*. Masters v. Masters, E. 1718. 

1 P, W. 425. 

U [ J. Testator by will bequeathed 
all the rest of his personal estate to 
his executors , in trust , to employ to 
each charitable uses at by codicil he 
should appoint.' Afterwards, by co¬ 
dicil, noticing tlie will, lie directed 
the residue lo be applied to such uses 
as he by codicil should appoint , and 
died without appointing, lire Ling 
ahall not have the disposal of diis 
trust as of a general charity. ft', heeler 

Sheer, H. 1730. Mos'290. 

100. A. seised in fee of a manor, 
granted a rent-charge out of it to a 
charity, and afterwards granted the 
manor to 1. S. in fee. r lhe nomina¬ 
tion of objects belongs to,tftfe heir of 
the grantor as incident to the founder 
and his heirs. Attorney-General v. 

M. 1732. 3 P. W. 145. 
Vtde Eden v. Foster, 1 P. W. SCO. 
Attorney-General r. Price, 3* Atk. 
108; Attorney-General v. Leigh, 
3 P. W. 146, («)• Atloniey-Gcneral 
v.Moultbec, 2 Ves. jutr. 380. 

• • 101.' I. 8. by will, in 1714, gave 
all his real aid personal estate to 
trustees, on cerlaiu trusts; remainder 
to such of his relations on his mothers 
side who were most deserving , ami in 
such mamttr as they should think Jit , 
and for such charitable uses and pur¬ 
poses as they should also think most 
proper and convenient. The trustees 
refused tb act: aud -hr 1713, the 
Court decreed Item to assign the trust 
under the direction of the ntaster.4- 
On • cross bill, u| 1735, for an ap-, 
plication of the charity bequest, ; M. 
R. held that the limitation over of 
the personal estate was good, but 


that the ’AhMbees power to appoint 
could not be assigned, ash devolved 
on the iVnift an their refusal lo act: 
and his honor (deciding by the known 
rule of eqnntity) directed thut one 
half of the saideatates should go to 
testator's relations on *hiA mother's 
side, and the olbrfhalf to charitable 
uses, hlli honor could not judge of 
die merits of testator's* relations, nor 
pafer the one to the others but he 
fchould exclude diose beyond the 
diird degree. H*ld also, that the 
representatives of those relations who 
died hi testator % life-time could have 
no claim. J)oylcy v. Attorney-Ge¬ 
neral > M. 173.5.4 Via. 485, pi. 16. 

I (XL L. by will, gave i^JO to a 

charity, nccnrdiitg to Mr.- -% 

will. r ihe court will not allow of 
parol evidence to explain' a blank 
only; but decreed die alderman of 
the ward, &c. to ap)Kiint Where a 
person is nick-named, or two of tire 
same name, parol evidence will be 
admitted to explain. Jlay/is v. At¬ 
torney-General, H. 1741. 2 Atk. 
240. 

103. A doubt arising whether the 
donor to a charity meaut to give the 
principal and interest, or dm interest 
only, Lord Chancellor said, the Court 
had not iu any case arbitrarily* cou- 
tined a gift to the produce only; but 
where the gift is altogether obscure 
aud uuccrtaiu as lo both, it matt go 
to the master to inquire w ho the tes¬ 
tator nuaut to benefit. Attorney • 
General \. Buckiiall, T. 1741. 2 
Atk. 3*28. 

104. Testator by his will gave 
.£500 to be disposed of in charily 
according to the discretion of Dr: B. 
Dr. B.cfid not receive the money hi., 
his life-time, but by bis will directed 
his brotlier to dispose of ftaccordv^ 
to kit discretion . The ddtirt tkotiftht 
the etown bad the dispftsaj/'bf this 
charity,' aud the partita applied for 
bis flisjeatyV sign mouaL which hsv- 
iag-cAfisioe^ ^k^ cotort directed 4be 



sia; 
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money to be 

jhtornrM-GcRtrnl », Brnyman, i. 
1753. .pick. *68. J . 

105.' Legacy to tie poor iniabit- 
anfe t>f Shoiedkck,, hdd good, and 
to goto the .poor of that pa rub not 
rtttifiqg elm. Attoranf-Gtneml 
r. Chjft. M r ,I76S.Arab. 4 «.;Sq 
a I«W»w th poor was .decreed to 

tmtator being 


"V ’ 3 V. 


31 

for.] 


T. 1728. Cited 




.•* • 


W. 

to the 


leanest ofa residue in oug- 
ipf Ao charitable colire- 
3$r absenting wnwen mr- 
y.ccMiijty. in Kug/trmL It 
siA^t there were Aree di*- 
ptim of diwntere in 
dd, Ae betnaeft ahoulri go 
ir minister* of each. WlI- 


to the poor upmsten of each, /ft/- 
&r v, ££'/</*, M. 1765. Amb. 524. 

- K)7.; Invite of the surplus value 
of iahdu in mortgage in trust for 
cfart6iA£ **d pi»** ”** gmerally. 
lord Jjpdey was inclined to favour 
** . the authorities M ere 
ipo 'strong.against him. His lord- 
atdn Applied to Ae king for bis sign 
mnual, as .Lord Nottingham did, 
(m ^ttoroey-Crenend r. Peacock, 27 
Car. II*) AttarnetbUinernt r.lfer- 
t*VAv T. K7C. Amb. 712. Fide 
flfwmCook r. Duckeotield, 2 Atk. 

D| Costa v. Depus, Amb. 


.jfr-. jkpmt of 4*1000 to tnu- 
' to* far-establishing a bishop in 
Apurktt, and also of jCIOOO to re- 
p&faiS&ious*, Neither of 
tkaa fc^aeiji |ra void.. The first 
'. reost/Bpaia jo-court dll it be seen 
whether, web a bishopric can bp 
established. And W to the second, 
it Wbcefl oftenbeid that money 
n&Uk to repair orWId on laud 


alrflh in- mortmain.-*'.’./ lUorneu- 
, (JWr°l v. liuiopjjf.,ChtUxi*U 
7. 1 Bra. Gh.Ca.444.,-:;., '*;.' 

a'chre^Vtogri* 
fe/Aere c M U no otikkiU Sou* 


will order a different scheme, bnt tot 
where objects •nwy c-rill in future. 
Atlornty-General'j.kOghader, M« 
1700. 0 Bum CbCs. iWi. • - 

110. A trust for the advancement 

of chruUuiily in 'America, wanting 
objects-in. me .province .described, 
nmSt.be appointed dr wo to.: > Attor- 
nty-Gencral v.C'ify of London, M, 
1790. 3 Bro. Cb. Cn. 171. I Ves. 
jun. 043. :•*.;••• >:.• * ■> • 

111. A-C.by will dulyeMcuted, 

directed her freehold estates to be 
sold, which, together with her per¬ 
sonal estate, she gave to her eseentor 
intrust, after payment of debts and 
legacies, to dispose of tbe ultimate 
residue to inch oljeeti of benmkuct 
and liberality at her executor in hh 
oich diicretiim timid mat approve 
of. Upon a hill by tbe neat of kin to 
have this residuary bequest declared 
void, tlie Attorney-General was made 
a defendant, and die executor dis¬ 
claimed all personal benefit. Per 
M. It. 'fliat this is .a trust, unlesn 
it be of. a charitable nature, to in- 
dcfiuite 10 be executed by the court, 
cannot be denied.—Hi ere can be no 
trust over which the Court will not 
numne a coutroul. If there be a 
clear trust, but for uncertain object*, 
the subject is undisposed of, nnd re¬ 
sults to thoae to whom die law gives. 
the property in default of disopM. 
lion: but it is now settled, aodlt is 
too late to cootroveiV that where a- 
charitable purpose is expressed, how¬ 
ever general, the. bequest'shall not 
fail ou account of the uncertainty of 
tbe object, for, in aorae cases'- .the. 
paitjAilar application stallbediltct-. 
ed by the long, and ip others bv this 
court: The word “ charity’’; is de¬ 
rived chiefly from the atAuteiSElir, 
c. 4, aod thorn purposes >aro con*' 
ridered charitable which that statute 
•nmnenles, or which by ahalogy.fee 
deemed within .the spirit uadiinfood- 
ment ot itv hot*it »> cUagtlsst Hbe- 
ruliiMoni . 
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Wless objects not included io the 
largest construction of the atafii!£~t 
Tbementidnof (he word charit¬ 
able* sceub : to have beeft avoided 
purposely • m the testetor’s will* in 
onler to leave the defendant (the 
cuter) the uiost unrestraufcd 
tion. llis honor Mid tie was not 
etwe o£ any cue ih which, the be- 
quedt had -Mid charitable wlicre 
the testator. lufcd not either used that 
Word tu debate his general purpose, 
or specified toms particular purpose 
which this court 'has determined to 
be charitable in its nature. His 
honor added, that the traits in the 
present case might be completely ex¬ 
ecuted, without bestowing any part 
pf the residue upou purposes strictly 
charitable. . Th*.'residue therefore 
cannot be said to be giveu fe* charit¬ 
able purposes, and as the trust is too 
indefinite to be duposod of to any 
other purpose, it follows that die 
residue remains undisposed of, end 
must be distributed amongst die next 
of kin. of the testatrix/ Morict v. 
Jiiikop - of Durham, • E. 1H04. 9 
Ves. , 309. • • Fidt • Moggridgc c. 
Thackwell, 3 Bro. Cb. Ca. 517. 1 
Vca. jun. 4tU. 7 Ves. Mfl. 

1 IQ. In E. 1805, the foregoing 
case carac oil before Lord Chancel¬ 
lor FJdnn, upon appeal from his 
honor's decree. His lordship mid, 
if a trstatos^ expressly says he jr'ves 
upon trust, and says no more, it lias 

" that die next 
of kiu shall taker Ihsir if he proceeds 
to expreesiMr thtt^ bot does not nuf- 
fidently expruf it, or if he exp r cu os 
a trust tharcahnot bri executed,* it b 
exactly the same. /Lord Chancellor 
■aid, • ihat^rth’ the ‘ eXceptiou. of 
Draw r. YM^rVm.^iu), this 
a. aewi-aowjitat Pknofi i. 
Garnett, (* BffcCb. 

*n4 tins txlicr.eaiei of ;th«* cinf, «kr 
Mt-lMtfupoM&i. in^ny jiegnsc, for 
fr.Wut upori nqocH oa 

recoqj m w K kli oo ..cm-be^upporttd, 
the obiecti ud the tublect of 


it arc pffftin. Lord Cliancrllor far¬ 
ther »ajd) iCdj& riot teem to bint upon 
Hie autioritieviiarticiilarly^ At lorur t/- 
Geuetal yu Wh'orrood, (I 
tlikt uii argument .for a nroportibiiate 
dirisioti, or ditistov of »wtie*urt 
would be' diaptmeed, - there 
groand'tu the present ,cate for, 
ptaion, >«bn, 
wholly, to charity, /'ills 
considered the result/of 
General v* Whorwook tri be 
stratum sf that charity 
consequently all those 
•Uions that would have 
a olurily/ if 
failed also, aft where 
quest] ml to an infirmary 
and was connected with 




Jo 
with it 

or 4 school, 

th^, building 




«T*i' t • 


of it (which b the fouOdafion), the 
vrtiole superstructure must faU ttwe- 
ilier. The A Itorimj-General‘ r, 
Duj/ey, was almost 'the cftily (rase 
that had been cited for'a, pftipoj*- 
tional division, and thdre^wU no 
difficulty in saying tlrit the uaqnb'iii 
that case must be tonsMed l 
* to the habit and; nltoweti 
Hues of the court. Ibb oufy^ebsri 
decided upon any principle that 
strongly applies to the pnaciit, b 
lirofrn v. trail, (7 Ves'. 5t)/T#V; 
but i-ord Chancellor-doubted whe¬ 
ther it was well applied, at*ting hi# 
reasons for that doubt, end then said, 
that upon the same ground in a late 
rose as to tbe TTc/rA chorines, h sp- 
pawd too -much, - ensnidpiflg .the ' 
society established for dip prtqbga- 
tion of flio gospel, &c. t<r*iy n tout : 
for the circulation ofbibles and other"., 
religious books was not good/ Htf* 
fortT^iip coincided with lib boupr^ 
that no case 'had boon .d^eidwJiHb'^ 
which tho court bad executed cW# 

rit$Ue mnposfs tildes 

tained aAscribtioii of tw^hk* tSo ; . 
law acknowledge* Jtf WwSfcb^iiJe- 

to thOM'Ca^ian-wbicb tbu court 

d“f***W ;td ’duiritj', wber» ; 
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in some die mode is left to individuals 
and in other individuals cannot select 
either the mode or the objects, but it 
falls on the king, as parttu pat rim, to 
apply the property, it is enough now 
to say that the court by habitual con¬ 
struction of those words has fixed the 
sense, and where there is a gift to a 
charity iu general, whedier to be ex¬ 
ecuted bjfimii vidua b selected by the 
testator,^ or by the king, os parent 
palritty. it is the duty of die trustees 
ou the one head, and of die •crown on 
the other, to apply the money to cha¬ 
rity in thcaehie which the determina¬ 
tions have, affixed to that word in this 
court, either such charitable pur¬ 
poses air are expressed in the statute 
of '4$: EEz, c. 4, or to purposes hav¬ 
ing anafcgy to them. The question 
died it'entirely, whether according to 
tile ordinary sense, and not the sense 
of . authors, treating upon the great 
und extensive word u charity" in 
the Christian religion: the testatrix 
meant by these words to confine the 
deferabnt to such acts of charity as 
this Court would have enforced by 
decree and reference to a master. 
His lordship did not think dial was 
her intention, and if not, die inten¬ 
tion is too indefinite to create a trust, 
but it was the intention to create a 
trust, and the object being too inde¬ 
finite, baa failed. The consequence 
of thb law b, that the defendant 
tikes the property upon trust, to dis¬ 


pose of it as the law will dispose of 
it, siot for his own benefit or any 
purpose this court can effectuate. 
His lordship therefore confirmed his 
honors decree. S. C. E. 1805. 10 
Vet. 522. Fide Bishop of Cloync, 
v . Young, 0 Vea. 91- . 4.Vio. 485. 
2 Eq. Ab. 194, stated ftom Lib. 
Reg. 7 Vet. 58. Case on Mr. 
Bradlc/s will. Attorney-General v.' 
Stepney, 10 Ves. W. Attorney- 
General v. Matthews, 8 Lev. 167. 

113. Testator devised all bb es¬ 
tates upon trust to pay the income to 
lib wife for her life, eigoining her to 
co-operate with bis trustees in carry¬ 
ing his wishes into execution, and 
clirectiDg her, with the advice and as¬ 
sistance of his trustees, to lay out one 
moiety iu promoting charitable pur-* 
poses as well of a public as a private 
iiature, and more especially in reliev¬ 
ing such distressed persons, cither die 
widow's or diildrcu of poor clergy¬ 
men, or otherwise, as hb wife should 
judge most worthy and deserving * 
objects, giving a preference always 
to poor relations. Per ear. Tno' 
testator’s object Is charily in general, 
with a preference, but not confined 
to poor relations. Held, that the 
distribution shall be at the discretion r 
of the wife, with the advice and as- 
*i*tancc, but not subject to the con- 
Iroul of the trustees. Waldo v. 
Caley, T. 1809. Id Ves. 206. 


CHARITABLE USES VI. 

Daiu or Appointment coni routed in Equity. Doctrine ofCj pro. 


114. No agreement between the 
donee, ofa charity, cmi terror drmt 
it to othfir UMf than those expressly 
limited- by the donor. '"'■ifam ?. Bat¬ 
tik, E.Wia*. 

Which 

R " " ’’ diylnity WlStBltfcd Bf 


Cambridge, though op Opposition. 
The heir cannot consent to alter the 
disposition dude - by hi* .peetfton. 
Attorney-General V; Mare. & J2ar. 
Profettori in Cmkb. £. 1382. 1 
Vero. 55 . /.'!■ ’ •• 

> 16 . Tyro tcbooU in' the same 
town,-, oof jajOW school, md the 


* * 
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£500 to the charity school. Though 
both are charity schools, only the 
hftter shall take. Mote, it Mam the 
testator mat partial to the charity 
school in hit lifetime. Attorn**- 
General v. Unison, M. 1780. i P. 
W- 674. 

117. TL W. /banded a lectureship 
at C. with a salary of £30 per aan., 
charged upon bis bods to the lec¬ 
turer, 90 lone at he should attend the 
charge of diligent preaching theie 
one eiery Sunday, unless hindeied 
by necessity; and a hen the lecture* 
chip should be toid by death , «*- 
moval, or other departure, then the 
trustees mere to appoint a new lec¬ 
turer. In 1701, the trustees *p- 

K inted plaintiff erprtsdy for life , 
t he being in debt, went to &p<r». 
In 1710, tho trustees appointed l.ti. 
to the lectuieship, vacant by ptain- 
*/> depart tut. Bill by plaintiff 
against the trustees for Ins talar) as 
lecturer. Per curiam, defendants 
iu employing any person to preach 
acted aa plaintiff’s agents, and not 
as trustees of the charity, and thete- 
fore they must account, but they 
may discnaice them selves, by having 
paid the tall salary to I. G. Lord 
Chancellor, however, upon consider¬ 
ation, declared the appomtmeut of 
the new lecturer good, for the let - 
tureihip eras void by plaintiff's ab¬ 
sence, and the necemty oi absence 
for debt, was not that aoit of netes- 
uty intended by the fodnder as an 
excuae: and though plaintiff was ap¬ 
pointed expreufyfor fife, yet bo was 
subject to the tetma imposed by the 
founder, w id t h the trustees coukfnot 
alter. PhUip v. Sir John Walter, 
4 Vin. 494, ni. 14. £ Bro. p. 
C. 198. 

118. A grant of land to apharit- 
abls nsej ns. That a» meaty rf the 
inhabitants of A. as are able to hay 
three cons, may Joed them an the 
land, extends to every inhabitant 
who has three oowo. Wright v. 
Itobert, M. 1744 . 4 Mod. (ft. 


119. Dr. S. having been elected 
aa one of the travelling tel lows iu 
physic, under Dr. Radchffe's found¬ 
ation, received the salary for five 
yean, and then, instead of travelling 
■broad for five yeais more, as the 
donor's will required, he resigned 
his follow ship, being io ill health. 
The tiuHees accepted bis resignation, 
and put anothei b his loom, and 
then tiled a hill against Dr. S. to re- 
fond the five years* solaiy received. 
Bill dismissed, though it would have 
been otheiwise, if the trustees had 
refused the doctor's resignation, tor 
then be must have gone abroad, or te- 
funded. Case oh Dr. Rudclifjes xi/f, 
Attorney-Genual v. Dr. Stephen s 
and Di . Kid by, E. 1737. I Atk. 
338. Vide Gandy t. Austu, 4 Bro. 
P. C. 186. In the same case, Dr K. 
was made a defendant, and an injunc¬ 
tion nray ed against Hun for haVing let 
his chambets, and suffered them fo 
waut repair; but the court would 
not lotci fere, aa that matter was do* 
tenn iuable by the % isitor only. 

120 . Testator left money ho be 
distributed b charity at the discre¬ 
tion of his thiee executois; oop 
died, the noniiosUou of objects suiw 
nsed to the other two, for this woa 
not a bare authority, but coupled 
with an interest, and die executors 
could not divide foe charity, and each 
nominate absolutely. Attorney-Ge¬ 
neral v. Gfegg, M. 1738. 1 Atk. 
3o6. A mb. 384. 

121 . The corporation of N. in 
1684, leased to tm*tcea fur 1000 
rears to make impimemento, in Oust, 
to permit the cmpoialxm to dispose 
of foe lento, m maintaiuing a minis¬ 
ter, and relieving the poor. The 
corporation con turned b possession, 
and made orckrv till 1734. when foe 
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glinted. Attonay-Cmtral v. Lofd 
Cotta, T. 1740. 0 Mod. 334. 

130 . L'E.comejed h» real atete 
foi tho benefit of a chanty. Tea dm 
■Iter bo made hie will, by which he 

K i)0O^ tMf umrt value of the 
to die aam* charity* and £350 
to the ante, and dented the eetate 
to A. «ad U. u team* in common. 
ooa Ml for a general account, end 
for the dneeqou of the court m set¬ 
ting Mfojor’i estate*, Ihe court di¬ 
rected the tweeter to conaler u whet 
way foe moot* foould be Uid out, 
and « perpetfo] fond created for the 
dtetity* i The mutei reported ■ 
schema for foyiag out i’woo, in 

laud* for budding e 
chenteturbool. ITus court made a 


Which «uacquiesced tab) 
(B« betas detd. Laving settled 
a^^fumsrlfu ted) Upon 


tee capon on mmarti ibuu) epoc 
foe oua&te, whether thia purchase 
cou)u be caned into execution by 
foe «dd of equity * Lord Chancellor 
could sot at due »e itnrtly coo- 
tare to foe provnkm of foe statute 


tearyfo foe proroiou of thertetute 
qf oottaun, the fint clause of 
Mach mi intended to relate to gifts, 
or ctyrreyaaCM to • chanty by way 
of ifoeehee. The kgistauro did pot 
intend absolutely to forbid aQ por- 
chtoes of lead, tat only to put thorn 
Mforeoaeimncfona. Lord Chan¬ 
cellor aid there wae something ui 
fofecaee wfodb might make a gnat 
OMuiy to evade foe statute, for if a 




% foe itatute 
nught pie foe 


•!\**~*m ****** 


rjmtf, 


couit cannot lay out foe money in no 
uudiuded moiety, and oblige the dm* 
tai to bold fa common with an Indi¬ 
vidual. The only mode to cany foe 
pm chaa mtq effect, is by an act of 
parliament, ambling foe infant to 
eoanjf which if foe parties do not 
mean to apply for, foe infoi instion 


318 . 


mean to apply for, foe mfoumtioa 
aunt be dism i sse d . Attorney- Gene¬ 
ral v. Day, K. 1740. 1 Ves. 318. 
Car of Mr. Eldndgt't wiU. 

1 OS. T. W. by will, domed foe 
remainder of bis red end personal 
catite to Uunadly Cal. Onu. and 
by codicil annraed partKulat reguLn 
uom, MS. " That a senior follow of 
" tlie college, bcuig a diuna of foe 
"age of tu^y, and good moult, 
“ foould poswss his wute, aud tho 
" foinitore it)), to beep foe bourn, 
“ Lc. in repan. and oot to l»l! tun- 
" ber without fare of foe college, 
"to lire hospitably, entciUui, and 
" give diugs to the poor, tie. fcc." 
and if he proved dissolute, tlicn the 
college to proceed to an cUitue). 
Objcrtrd, folk was not a thirds, 
but «trust laird Chancellor would 
uut (h lei mine fois pomt, nor dtudr 
as to foe i*ower of the crown to • Ciect 
Uu* uvm, if as a chanty, it wai itn- 
prnnuly provided for in itself, until 
hr knew whether foe regulations of 
the testator were consistent with tho 
LolUgc statutes, and whetfxt foe tnl- 
legr wae capable to tale generally 
tn mottmaiu. Referred to foe master 
to impute mto those foe % but at to 
the malt tkf reporter it st lent. At¬ 
torney-data el ▼. Tfhoreetood. or 
ffhottnood f. Curt, truly College, 
T. i7A0. 1 Ves. 434. 

134, Where trust eea have now «r 
to datnbuta generally, acrurfopg to 
then dtecrtiioo, foe court mrpam 


to hm ial bj*K aq 
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rityb Edhbwgh. The omrt woold 
not give dbeouoot, in rag an l the ju- 
risdfetwo belonged to some of the 
com* in Srotlaed. Provo* of ]M»- 
*«»£* r. Aubety, T. t7S4. Amb. 

ISO. Testator forked the profit* 
of hi* had to treated*, to repair two 
load* according to thdr dncretioti. 
Hie inhabitant* of one road being 
dimaMod, fiUd an information, hit 
the court refnred to interfere, unleu 
romiption fat die trustees could be 
ihewn, yet the infw motion «u re¬ 
tained. Attorney-General r. Go- 
reman of Hen om School, T. 17M. 
S Ve*. 541. 

127- Whew a special vikitor ia ap¬ 
pointed, there ahaU be no cotnnua- 
akm under 43 Elia, mi tecu, of a 
collateral charity. 8.C. 

158. SirQ.D., in 1716, devised 
to tniateea certain land* upon ceitain 
trusts, with an ultimate remainder to 
fhe aame tniateea in trust, out of the 
rent*, to ptuchaw the fee of a piece 
Of around in Canfoidgc, to erect a 
college sfithui that onireralT. to be 
called Downing Colitre, and that a 
charter ahould be applied for to in¬ 
corporate the aame; anil that, when 
founded, the boateea should aland 
aeiaed to the uae of the aaid collegiate 
body for ever. The tradoca nomi¬ 
nated by testator, (bed m hi* life¬ 
time. Upon a bill, by the nniveraity 
of Cambridge, to eatabliah thb cha¬ 
rity, twelve aaaatiOoa arose: but the 
great question na, whether a deviae 
ton corporation, not in me, and tin 
existence of which would depend on 
the will of tSe crown, (supposing it a 
charitable uae,) could be estafaMied 
inequity! Ityaa urged, that If the 
objection area founded, that there 
ttu no object f»«w, B would bold 
id aH eamnof a fcoejal toot, apttU 
waa admitted, that thia care waa b«w 
impede bat not b gtaert, and that 
d-Sifca trtaootrtdd WwtatOf 

S^^S!S«S»tts 


tore treat, and being ao, it is imma¬ 
terial whether the brefleejmccdm or 
follow* (he trust Per Cumdtn, C. 
The trust of this charity ought tb4w 
carried Into eaecuteo, hi case the 
king ahould grant a eh arte/ rod 
licence to take In mortmain, the will 
being established bytdaUtfc under 
which the heir niight.apW'to. tfia 


crown. Referred to tin 
inquire ni to the value of 
to settle die form and aw 
the t faulty, uul otherreq 
hbeity to conUact toi 


a piece of 


ground whereon to found a college, 
conditional!), if the crown idmuld 
grant a chat ter. ittohuf-GtHrrVl 
v. Downing, T. 1769. Gear of 
Downing College, Amb. 680. ' In 
1795, *n order was made for A'sepk- 
■ ate report upon the annual veto of 
the piemiaes devised, and the master 
repotted. Out by reason of dm mten* 
mixture of the testator’, eaolte* wills 
those of the now defendant /lawyer, 
(who was Indy D.'aaeCOod husband) 
he could not certify the anuuel Value 
of the estate* devised. Fire fUfofeu 
applications sveie made to tibe crows 
for a chartei, and in 1797 the canto 
came on for further direction*, when 
it waa piajed, that the mate/ might 
receive m proposal for founding k cut* 
lege. Loughborough, C, arid, there 
could be no objection, as the 6xjrt 
had declared me will well pi need, 
and with icgaid to Uie rlailtt of the 
heir to the reuta and ptqfits fiom the 
death of the testator, till the tight to 
hold in mortmain, waa dr Jtuta, 
giantcd by dm crown. His lAad-bip 
said it waa unpoauUe they could go 
to the heir, fin at law they were an* ‘ 
ptirabte to the nae. Tb* Will n oqt, 
void, though tbe particular treat laM* 7 
for die mow* may B)polnr it to ad- 
other pm pom, »o« «*» (edtatoF* ln> 
terret vbaUbe ekeetrtedorf'fobAom 
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17»8. a Vrs. 7U. In 1800 ike 
cause came on again,. the crown liav- 
iug grunted a charter and licence, and 
the university consenting to confine 
^heir account against the heir, at law, 
to fix years and to waive all the re*. 
Lord Chancellor, though he doubted 
liis authority to coutiuc the. accounts 
made his decree upon ,lht tgnns of 
die relators procuring an act of par¬ 
liament. to confirm \L .His Lordship 
also grant'd.a commission to distiu- 

S uUU the iqterniixed buds from those 
wised to Uie charity, mid appointed 
a ixceivejr. 5- C. £. I8(X>- 3 Vis. 
30 &?. * • '. ” 

12 y; II. H. bequeathed one moiety 
of the residue.of his personal estate 
to the Foundling, and tip other to 
Jtlie. Luinfrin- Hospital, and if then 
should he more than out of the latter , 
then to.swh of them as his aerator* 
\ shoufd appoint. Testator struck out 
tlie.Daipe of his executor, and never 
tqipbiutod another. Administration, 
cum. test amenta nuncio was granted. 
-Per curiam, this is no revocation of 
live legacy, which being given to a 
,cbaritv, the court will appoint. White 
v. While, T. 1778. 1 Bro. Lit. Ca. 
12 . 

• 130. T. & beqiicadicd the residue 
of liti personal estate in trust, 11 to 
"jhnitd a church , at If. where the 
.cbopcLvwow is, in the manner lie 
... xhotdcl direct, and for want of his di- 
; then, os liis executors should 

ih^nk^st.” , Ugciu a bill to citabli'li 
this, the bishop opposed U»c 

. creejpoflof ^qhurrji, unless the snr- 
•« plus c^uldbe upphcd to augment the 
chapelry W M, K. said, if 
the bishop obuctwLfm.couHimt in¬ 
terfere, be was boujki implicitly to 
• follow, the testa tona.ifUen t Referred 
to the m-riyr to rtftort UR* a plan, 





but when they liad funds sufficient 
Uiey could not purchase, having as 
many a' were allowed by the act 
9 Geo. II. of mortmain. The devise 
may be pcrfoiuiedVby exchange of 
advowsons, or otherwise Cy pres, for 
the surplus coiinot go to tne heir at 
bw as a resulting trust, he being ex- 
j eluded by the donor a will. Attorney- 
| General ?. Green,)?. 17519. Ca.on 
Dr. Ratcbjfe's will, C lko. Ch. Ca. 
492. * 

132. Where summary powers are 
given to Lord Chancellor, by a pri¬ 
vate statute, to regulate a charity, lie 
cannot vary the foundation and general 
constitution of llic trust. Kr parte 
Holton School, T. 1789. SBro.Ch. 
Ca. («2. 

133. Stock being fluctuating, can¬ 
not bo appropriated to sup|ioit a 
|icriiion<i)i charily, but it must be 
sold, and the produce appropriated. 

j l*aac v. Gomjxrix, T. 1£$9.* 1 V«. 
jiui. 44. 

134. Gift of a residue to I. V. to 
such charitable uses os he shcr.ldap- 

| point; -but recommending poor 
clergymen scith lane families and 
good characters. IT V. died in tes¬ 
tator's life-lime. 1. V. was dearly 
j a trMre, and not a legatee, and the 
j court will sustain and execute the 
• dinritj. Afo ggridge v. Thackx'dt\ 
T. J792. ) Ves.juo.4fkt. 

135. Upon a re-henrhig of that 
part Of die decree, which relates to 
the charity, it was affirmed: Lord 
Chancellor collecting die result of the 
authorities, that, where there i* a ge¬ 
neral, indefinite purpose, not fixing 
itself upon any object; the disposi¬ 
tion is in Ute king by sign manual; 
but where the execution is- to be by 
a trustee, with generaf pr some ob¬ 
ject* pointed out, there die court will 
fake .the admiOkstnrtiod of r ihe‘ trait. 
The costs of elf parties yfere given 
qpt of the fund u between attorney 
ind clWf;^. Mfigei& f' Thuei 

JflrS* 3&«* fonneriy 

of every 
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i. C. eg. 


In charity by 


vnau’a estate was 

tins ordinary, JS. C. 69- If tbece- 
neniL substantial iutcntiou of a will 
charity,• the failure of the particular 
mod* shall not defeat it; Titit the law 
wU substitute another mode, S. C. 
60; affirmed in l)oiu. Proc.13Vca. 
416.’ . f 

136. A college devisee in remain¬ 
der after estates for lives, in trust for 
purposes partly for tlieir own benefit, 
ami very specific with respect to them¬ 
selves, were held not to have ac- 
. cepted the devise by acts done merely 
to preserve the fund, Upon their re¬ 
fusal to accept it after the death of 
the tenant for life, the court dtrccuri 
the master to receive a uroi>osal, in 
order have it directed whether it 
could be executed Cypres. Attor- 
tie ^General v. A name, E. 1798- 
Ca.of Trinity Halt in Cambridge, 

Ves. (£J3. In this case Lord 
Chancellor took a view of the cast* 
on the doctrine of Cy pres, the 
ground of which he said teat, thul the 
court should be satisfied they cr rente 
•the intuitional near as possible ; That 
duct rine x .as applied to charities, teas 
formerly earned to great length , as 
in Baxter’s ca. 1 Vcru. 248, and Da 
Costa v. Do Pas, Amb. 228, bat 
these have keen much shaken by later 
caste. Vide Attorney-General r. 
Bishop of Oxon. 1 Bro. Ch. Co. 
444, (w.) Attorney-General v. Gould- 
.injj, 2 Bro. Ch. Ca. 428, which case, 
though doubted per M. R. in Attor¬ 
ney-General v. floultbee, tup. teas 
folly established,by him upon a re¬ 
view ofthc+asesiii Attorney-General 
r. Whitchurch, post. .Vide ctiam 
Attorney-General r. Mmshull, T. 
1798. 4Ves>l4. . 

• 137- r ^he cam of Brorii Ytall, 
cited in Uicphp/e case^ apd motioned 
in 7 Ves. 3Cfr in nohL was this, 
Bradley, , by will, pys.all his 
annuities, awl monies, nf tho, 
public \ funds to -trustees, ui trust, 
;U^^ymaik.y'«rtfk 
am and apply the yesily, sum qf 


£50 0 for ^ ytesrs, to commence 
from the end of three yearn after his 
death, and from'that period of 20 
years the yearly surt Of ^ 1000 , until 
5th Jautuny, 'J80Q/ to* the purposes 
after mentioued, v Ahdj in trust u* in¬ 
vent the residue froni time io . 

the said yearly funds 'in the purchase 
of other funds of the *tmc nitnfe * to 
accumulate. Teitato^then greeted 
all such accumulations' to from 
time to time for ever af »pliw : /jr the 
purchasing of such books o f by a 
proper disposition of thent uudef tlie 
following directions, may fair a 
tendency to promote the intirtsts of 
virtue and religion, and the happi¬ 
ness of mankind i the same to be dis¬ 
posed of in Great Britain, in any 
part of the British dominions; • This 
charitable design to be Executed by 
and uuder tlie dircciiou or superin- 
tendency of such persons and under 
such rules and regulations as the court 
of Chancery shall direct. * A tall was 
filed for the establishment of this 
charity, praying directions for carry¬ 
ing oil the same, but it does not ap- % 
pear wbat became of the case after¬ 
wards. Reg. lib. A. .1790. fol. 579. 
July, 1791. Lord Eldon, however, 
in Attorney-General v. Stepney, 10 
Ves. 27, said Lord ThvAosd s opi- 
uiou iu Brown v. l eaf/, wis, that 
testator not having given this court 
more of specific direction as to the 
nature of tlie books to be purchased 
and circulated, than that they were to 
be such ms way have a tendency to 
promote the interests of virtue and 
religion, xirid the happiness of man¬ 
kind, had not given ihrectkiu enough, 
aud therefore, Ins Lordship held the . 
next of km entitled. 

138 . A comprouiise having taken 
place, since the hearing of The/. 
Attorney-General v. Andrew , supra, 

Oxford, with 'Which the Merchant 
Tajioin’ Compwrr;,.^ connected 
and to giye thatMt tb the nent of kiu 
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it was, with ike At toroey-GeneraTt 
consent, wow established by decree. 
Jndrtv vViCrurtr and Ward** of 
th* MtrcJiah t> Tayhri Company, T. 
1802. 7Ves.2*J.' . >•.' *• ** 

. w>. 

ip die cause. Andres) a* 






V?£' Jipfl^hen pmed* 

the sums received by 
U. in reject' of the profits 
them fipin the arrears of in- 
trreet of; ^1(150, due on the tum- 
pike «IC£ uritv to the estate of the tes- 
Utor,-fed’mut proper rests may be 
andean theaccouut of the interest of 
r 4h*f Hefei taken.trader the decree of 
\5tfc MSrcfci 179ft; that they may pay 
^•jtfaiotiff wbst shall be ddfc on that 
»accopnt^ and alto .repay to him a le- 
•gaqypt^lfiO, and deliver pp a piece 
opiate Teft lb them by the testator. 

oho stated the terms of ilie 
compromise made under the 
with .the cotuent of the At- 
tprOey-Gaiwral^ and. further, that the 
aeaffal legacies were bequeathed td 
the defendants in confidence that they 
would perform tlie trusts of the tes¬ 
tators will, hiich they haring refused 
.fhqy are incapable ? of 
benefit under it Defeti- 
• that they bad duly oc- 
kie* legacy of jfc'J 00 
were not dependant 
acceptance bf ‘ihe trust 
Chancellor held, that the next of 

:SSS$ 8 j &£3 SJS 

fore La (fiMwed die present .bill u 
. retting upafautber claim of intereat' 
upon the soma to be accounted for 

;S^SSSSW 2 ^‘ 

•itlrfto A«Jajgk^lflp,>d 
tbeplauKM. w d&xt ft**tfc. 



• 140. S.T#’*®, «B 1724, ta- 
fore the statute. of : mortmain, gave 
rtal and personal estate to a' 1*6 that 
<wd«ld(D6Wj bhve beenwitfekr the 
ststtftcjltod <*hd to dther uses net 
f within it/ 8. H/hit nepliew, 

rional estate tot fit hum of kit 
will { ttid estate of S.-T. be¬ 
ing sufficient for the first use,- the 
whole'of S.’H.Vgift shall go to the 
*alid itac. ; Aftobity-General v. 
Hartley, T. 1793’. 4 Bro.Cb. Ca. 
4U; 1 *• •*•» •* ••••'•• ”• . 

141. A demise of real and personal 
estate to a trustee,' to take a house for 
a school; and to educate children and 
grandchildren of - particular persons, 
and other children, is good as to the 
particular objects, but bad os a ee- 
nernl charity ;*(of I «oftt * Cmncrllor 
said the testator clearly aimed at a 
permanent establishment, but the 
court will hot assist him in evadihg 
the law. The heir insisted that the 
charity should lie confined by the 
rule* of laW to lives in being at the 
time of the will: but per UuuCKmn- 
cellor; the law has fixed the time, 
which is 21 years after 1) pro* in being; 
therefore oil the children and grand¬ 
children bom in the lives of the dif¬ 
ferent storks mentioned in the will, 
may bo - within taftfetofY bounty. 
Btandfordi. Thackereftor Fatktrtl, 
1 T. 1793. 2Vos. jun. 238.4Bre.Ch. 
i ; Ca. 394. * • ' w • • *\ 

•* 142. In administering* charity, 
though a particular in tenuhn friU, 
the general intent shall be executed 
Cjf jntM; therefore npodV mist for 
the yicare ofP. proWetLthey hfcbhld 
bq presented at tfie recommendation 
of tbe'tnisiecs; and this Wf^re- 
fiwed to recommend, the Chancellor 

tha riowd) presented, 
ttie ateto '5*u entitled to 

Vt- 

to 
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the intention cannot be executed litrw 
ntily, but another mode may be 
adopted, consistent with the donor** 
geoeiil intention so as to execute it, 
though not ui mode tel in substance. 
'ITiu*, where tho object was to build 
a church m the parish of A. and the 
palish would not permit it, it could 
uot be executed any where else but 
where it was, to distribute bread tu 
poor persons attending divine set vice, 
and chaunting tbo douor's session of 
dio psalms; though the chaunting 
could not take effect, the real was 
executed. Attorn hilcuaah.Boult- 
irt, T, 1794. Ctt, of Poleuooith 
tuarnge, 3 Ves. juu. 380. 

1-1.1* Wheie a chanty cannot be 
executed as duected, but the g< ueial 
purpose appeal* distinct, nod may be 
iu substance attuned by another 
inode, it shall be executed Cy pm, 
but a personal bequest llUcbtd to a 
void chanty as an endowment, must 
fall with its piincipul. Attumey- 
G cun at v. IfhUckuuh, T. 1790. 3 
\es. Ml. 

144. Bequest in bust for the poor 
ilibabitaute of seseial parishes; to be 
applied at unies, and in piopoilions, | 
fsrod either in money,provision, physic, 
|Ar doaths, as Uit trustees think til. 
pTbe fund being xety coosidciable in 
prupmUou to the objects .die appli 
cation was upou tho principle of (V 
pics, extended for die benefit of the 
same objects to pui poses not ex¬ 
pressly pointed out by tho will, as 
instructing and apprenticing of chil¬ 
dren : against tfa< claim of the next 
of Lm. Buhop of Hertford v. 
Adorn, *T. 1800. 7 Yea! 334. 
hdc D a Costa v. Do Pas, Arnb. 


028. Moggridge v. TbacLwdl, 
sap, 

145. The fouudstioo of die Free 
Or am mar School at Leeds, being for 
teaching the learned language! gram¬ 
matically, the court would not allow 
part of the funds to be applied in 
prorfuiug mastov for French end 
German, and to otLcr establishment*, 
with a view to commence, though 
the uaturr of a charity can be changed 
by an application to objects different 
from those, intended by the founder, 
but thtf is ouly where it is dear that 
by a rtrict adherence to the plan, his 
general object wdl be destroyed, end 
not upon me notion of adsagtago to 
the lunalntants of the pbce. At lor- 
*ey-Genvoi v. lihUety, T. 1805. 
llVcs.241. 

146. A beouest was made before 
the statute 9 6eo. II. c. 30, to die 
congregatiou of presbytenans, to 
which the testator belonged, for 


of presbyterians, 
stator belonged. 


placing out as appientices two poor 
buys of such as were members of 
the said congregation, and Using m 
the parish of St, Marti*, NewSa- 


mm. The fund becoming cousi- 
deiably more than niffineut, die 
com l applied die 1.111 plus upon the 
principle of Cy pres, lit. to place 
out son. of mraibeia within that pu- 
iiah: 2d. such Uo\i in other parolii’s: 
3d. dao&hteia ol membeis of the 
congregation iu like manner* and 
■1th. sons of pc 1»)tenons gciKjaUy, 
prmioua to building a school and 
other proposes, and *oa» of person, 
of the eUabluhed religion, within the 
parish, woe upon a uropomlieject¬ 
ed. AUoiHey-GtHetal \.r mm,, T» 

1806. 15 Ves. Wl. 
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147. TV n4es W th. foundation I jm h and that at the old runt, taling 

an hosoital stere, that no Ioue afuieof twoycars Italue. 1 be lio- 
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oft paying 'the additional rent, 
creed to nai rt his lease con- 


thc old rent, with a cotenant by re¬ 
peated renewals to make it np GO 
years, and the lessee entered into a 
deed of covenants to pay a surplus 
rent to the hospital. Upon a bill bp 
the assignee of this lease to hate his 
lease again renewed; it was held, that 
this covenant was not binding, it'bo- 
ing equally prejudicial to the hospital 
as a lease for GO years, but the as¬ 
signee, oft paying the additional rent, 
was decreed to hate his lease con¬ 
firmed for fil years from the last re¬ 
newal.' Lydiatr t. Sir JoJik Foack, 
H; 1700. SVern. 410. 

148. A corporation holding in 
. trust fijr a charity are but trustees, 
and though they may improve, they 
can do nothing to prejudice the cha¬ 
rily, or io : breach of the founder's 

rufc. S. C. 

*149. A public company being 
trustees for a charity, mismanage the 
fund, and neglect the objects. They 
shall make good the deficiency, and 
pay coats. Haberdasher*' Company 
t. Attorney-General, H. 1702. 1 
Bro. P. C. 9. 

• 150. Lands of £S per annum , 
purchased by a pariah, were improved 
•to .£460 per annum talue. Tlie 
trustees, by order of the vestry, rawed 
«£l000‘fbr thfe use of the parish, by 
way of annuity, which the parishioners 
•ought ti> set aside, as a breach of 
tbo'charitable * trust; but the court 
. dismissed their bill, and would have J 
made them pay coats if they had not 
aubnptted to pay the annuity.. At- 
torriey-Gineral v. Lady Hart, M. 
1709. fjra; far CKM5. 

I5h A corporation trustees for a 
charity, sad ty possession, suppress 
or concdd some evidence relating to. 
the charity r they shall pij coat*. 
Hertford Borough ▼. Hertford Poor,' 
T. 1713, I KftCilV:. 

152. The r4?eraio«i ro -ftc 'bf dfi?; 
Mn lands, let qn ksu ftr lA^M 
w « .by Kimf 

VUL to tba corporation of Coventry', 

of £ MOO j *460$ 


the purchase money.was paid by the 
corporation, and .£1000, the residue, 
tfy Sir Thoma* White, but in the 
grant the forporalivo were said to be 
purchasers. The corporation, by 
agreement with.' Sir Thoma* White, 
were to pay and apply the £70 per 
annum m certain charities; £4Over 
annum , part of which to circulate 
between Covertly, Northampton, 
Ixictder, Nottingham, . and War¬ 
wick, tor ever. .Xpoo the ei pi ra¬ 
tion of the leases, the value or die 
lands were greatly increased, but 
Coventry having all along received 
the surplus, a kill was filed against 
them ou behalf of tlie other four 
towns: whereupon M' ‘right, C. S. io 
1700, decreer 1 that Coventry should 
have the surplus rents: but m 1702/* 
the lord* reversed this decree, de* 
daring that the increase should he 
applied towards augmenting the *e* 
vend charities and appointmentf. la 
1703, die court of t hnneery decreed 
the order of the lord* to be carried 
iuto execution, aud . restrained Co* 
ventry from receiving the future 
reals. Pending tbevc proceedings, 
Coventry, by fraud, drew tlie four 
tow us iuto a private agreement, 
whereby, under a false pretence, they 
agreed to jmy the four limns mul ihfr. 
Merchant Taylors Company £SQ5, 
and instead of apply iug ^2241, die 
cocreased profits, in augmentation of 
the charities, they agreed to p^y only 
£0O pee annum, .To execute thia 

S ceincnt, Coventry demised the 
rity lands to the Merchant Tay* 
ior s for 20,00} years, and accepted 
a re-deniise for 20,000 y&ra, under 
the particular rent of Jfffy per annum 
to the said four towns, grautiiw Jcasea 
for lung terms aVamalJ renUiur large 
.tines to their* own pmnbfgs and 

wesS& 

Isnt fffrtmJ. iu 17 . 10 . 

.declared lire agreement t6 be vdp spd 
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writer of tbe Lords. His lordship 
decreed, ;that the agreement end the 
deedf of demise and re-demise should 
be set aside, that the thwt estate 
1 should be re-assigned, so as to put 
all the claimant* iu statii quo, add 
that the 4*2241 should be brought 
into court; and finally that the cor¬ 
poration of Coventry should be ut¬ 
terly removed from the trust for their 
grosfc misbehaviour. Coventry laid 
under * sequestration for seven years, 
for uon-pay tnent of the 4,2241; when, 
having raised die vnooty, they ap¬ 
pealed to the Lords against Lord 
Jiarcouri ’• decree, but die bouse 
affirmed it. Coventry City v. AUor- 
ney-Ceneral, E. if20. Cfl. of Sir 
Thomas Whitt's Charity, 2 Vem. 
397. Codes' P. C. 280. 2 Bro. P. 
C. 236. 

133. A college restrained by its 
coostiUition from miking leases oilier 
thou for 21 years, at a rack-rent, 
made an entry iu their audit-book, 
recommending it to their successors 
to renew at less than die rack-rent, die 
tenant having greatly improved the 
premises. Upon a bill to have the 
benefit of this renewal, Lord Chan¬ 
cellor refused to decree it, censuring 
tbe parties who had signed the order, 
for a breach of the college statutes; 
and said, if the lessee had relied on 
tlicir promise of renewal, tbcjr should 
make good hit lore. Held, also, that 
the master, 8tc. signing the contract, 
was not binding on the college, for 
as touching the revenue it should be 
under their common seal. Taylor v. 
bu/uttA Hospital, M. 1720. 1 P. 
W, 635. 

134. Thodgh the governors of* a 
charity may pot be guilty of corrim- 
tioa, yet‘where they are tttxtmeiy 
negligent, shall pay etas, and the 
person taking wantage of ■fir,b»* 
gleet, : to the prqudice of life t&tfity, 
aha|l mot be benefited by his bregain. 

«m t - 

* iM Wttv&tr UH Win foe « 



charity purchase* the me reion in 
be (ball not cut down timber, with¬ 
out utaking satisfaction to flic cha¬ 
rity. Bays v. Bird, M. 178fJ. .2 
P.W.sys.- 

loft. Trustees of a copyhold in 
trust for repairing the church of A- 
and the chapel of B. sur that parish, 
by desire of tlto parishioners^ bought 
new around, and built a newr ghai 
the old one being in ruins.; 
no deviation, and the trunteef may * 
apply Uic saving, which, if^inade- 

3 note, the parndi shill reimburse 
icm; but they, must unt mortgage 
or charge the estate. Attorney-fit- 
w rral v. Foyster , il. 1793. 1 Austr. 

11C. , b 

137- Equity will not interfere with 
die governor* of a charity established 
by charter, unless dicy have also die 
management of the. rev tunes, .and 
abuse their trust; and |bat abuse 
cannot be presumed, but must evi¬ 
dently appear. Attorney-General v. 
Foundling Hospital, iL 17fl3. 0 
Vea. jun. 42. 

138. Where trustees refuse to to- 
commend a vicar pursuant to. the dir • 
rcelions of the donor, tbe presenta¬ 
tion of the church shall, not be 
suspended, neither shall the general 
intent of a donor foil by reason of 
the misconduct of his trustees; but 
where trustees have a discretionary 
power which they do turf chouse to 
exercise, they shall not be punished 
with costs. Attorney-General r. 
Bon/tbce , T. 1794. 2 Ves.jun. S80. 

159. Iu 1713, the tmstces of m 
charily granted a lease of lands, then- 
toforc let at £31 per unnun*, for 999, 
years,, iu conridrration ol‘ x50TMo* 
be;laid out, and £4 per annum addL* 
tioual rent. Per tmrpm, diis 
sort of perpetuity, and .destructive to, 
thochantyctiate. Decreed, tWto*ie 
to. be «*en. up j.. but. to ..regard: tbe * 
lensiit Usd b|eW l*id oqt,^G0Q ia 
improvements, be : shill hire ju«t 
•Iloapiiocs ft Jjft Ktount directed; 
'tbe pmebt fiiyfcl value is about 
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if 100.— Xplf, Out ecj conudcrtd a 
'■.tone cate. AUuniey>'Geucul v ,, 
tirecn, •WA- .... 1 •; ' 
. 160 .. In 1747 tnMtc» of. *' 
charily eternised-.46 defendant * «»• 
CUor, for 00 ye/m, a certain fiuro, • 
|»rt of the charily wtatc, at fjewly 

• rent of a£3'2, with in agreement, tlmt 
wifliin stwed Be should toy out 
^40 ^ repoiai. Jbe onfroal lessee 
.And in HAS, «n4 io. 1.801 the exit¬ 
ing trustees filed.bill against de- 
fetidan*, bis rapK*Mfttitjve, .charging 
collusion and b^adi of trust in the 

"forme* trustees) end praying that de¬ 
fendant vinigli t surrender his former 
lease end accept' n nedr one, which 
' they offered for a reasonable term, 
nod al a proper rent. Defendant b- 

* listed that his lease a as a mere hus- 
, bandry lease, and that he hail laid 

out ,jtl30 in repairs and draining. 
.Th* relators proved that the farm 
was. urbrth, la bo let, £lM per u»n. 
Lord Chancellor held, dial this was 
•.a breach-of trust in the first trustees, 
and. that the lease ought to be deli¬ 
vered up; but bis lordship, would not 
charge the defendant with more, rent 
'.than*£32 ptf annum , previous to the 
filiug of the bill, nor with costs, if 
ta.E*v* ?p the lease without trouble; 


but» ftiftiit^ Jic said, inch leases of 
charity estat^wpuld oqt bp tolerated. 
i*kpd»p a^KooL to tit, up fcte 
Juflle, and # wps agreed that be sKoald 
continue, ip p qw w i pa to Ac did of 
•Ae jear,;pa>iu5 areat Allows 
(icHtffU f. Owta, £.180$, 10 Vea- 

'$&•/ (■. : .v i.\ **• 

J6I. The- court of Chancery has 
jurisdiction hi all cases, of abuse io 
the rereiptand^anag^^ (bo 
revenues of a charity.by tbc;gover- 
nors; and where, the heir of die 
founder was a lunatic, an irregular 
appuintmeut of governors. and • a 
schoolmaster, by his cununiUce, was 
vacated upon petition to the land. 
Chancellor, as visitor: 1 Attorme//- 
General v.Dirit—ca* of Busko rift 
School, K. 1807. 13 Vcs. 319. • 

lftj. Where the trustees of a cha¬ 
rity joined in granting a long lease of 
the charity lauds, against the express 
directions of the founder, the court 
act it aside wilh costs, as. an improper 
administration of a charity estate. 
The relators not desiring to disturb 
under lessees, the account was con¬ 
fined to the filing of the information 
or previous demand. AUonmy4.it- 
wot v. Griffith, T. 1B07. 13 Vcs. 
M5. ’ 
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Ct 103. Attomcv-Generml c. Muk'| kboohnuter, he shall not be excused 
ebull. T. 1798. 4'Vca. \V- ■1 «n account of six' years vacancy in 
" ' J64;; 8b 1 there tilt fundi, dnitrd I the school; and ffioUgblheM are Hot 

S t the Malar turn out to be more persons hi the pariah sufficient to. 

oh adequate'to ti&iqatfit+nFKii] answer the description of the charity, 
'teli object*, the surplus ihaU be <jp-1 yet' the land shall oof be discharged, 
ptied 'to purpotet ejusdetb generis ; btlt the annuity shajl; sccutnulave for 
for the coui t toe liberty to' enlarge the increase of the charity. Sd iM't. 
the charity, by eitetiding the man- I Dod, H. 1741. 8 AtkV.*3&» V Y: ' 
bar ‘pffM:-.bbjtcti of Ike tatator'i I 1 GO. An increase of the ; rWinaaa 

bottnfu; * Aitorocy-Oaricnd r ti:' Earl I of ■ charity vraf applietPfar ^e bn- 
of Wuwhcliea, M. 1791/3 Bro. Ch.1 nefit of the charity in tint irasd* J 1 Ja 
Ga. 373. l: ' ' I par It Jnrtin, T. 1803. 7 Vet 040, 

163. Sir where theoTmer of land 1 ride Attorney-General v. Tohncr, C 
-is charged with an'annuity issuing 1 Ves.jmt, 1. 4 Bro. Cb. Ca. 103 .' . 
thereout fot the maintenance of a |. • J ' 
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‘' 107. No Appeal lies to the Lords 
‘from a"decree on the statute of cho- 
ritable uses. Suut r. IVI/$o;i, Mr 
JfiW. ft Vera. 118. Warner v. North, 

. E. 1094. Show. P. C. UO. 

•* KJft.TcJiiint in tall settled lands to 
• a charity. ?rtc estate fell being spent, 
the remainder-man excepted to the 
decree of the commissioners. JSedper 
curiam: both the remainder-man and 
the issue in tail are bound in the case 
of a charity. .Tap v. Slaughter, M. 
1690. Pra. in Ch. 16. Attorunf-Uc- 
Herat v.. Jlye, M, 1703. 3 Vem. 
463. S. I. • 

.. 109. Where pjiarily lands were Tet 
at i ^« ‘uod<r-rt«1iic for. 81 years, 
tipoo. paymAit of a fine, the lessee 
decried.Co pay all Arraors ac- 
“ fiill viiinc pecerininetl 

to deliver 
coijrt 


: cording' to thbfi 

* »*f . - 
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tree may be heard at life R^Ils* 'its 
honour refused to interfere, 

▼. Kelly, E. 1700. Pre. inCb. fl l. • 
171. Dr. S.'innfrtmif was minded 
to give £000 * towards building the 
church at C n and Dr. S. twice de¬ 
sired who came to pray with him, 
to note it down, which be did, but 
not till three weeks after; bilt the 
Dr.'s wife and 'maid put A it- down 
within four days: P. died* t;month 
after the doctor. The commstaioner5, 
on inspecting time memoranda , 
though they did not expressly agrrq 
as to dale, decreed the £800 to the 
parish; but.on exceptions. Lord 
Chancellor held the gift not good, 
because *»t ptototf by the oath of 
three witnesses, according to the sta¬ 
tute. Philips v. St, Clement Da 
Parish, T. 17W. l fiq.Ab.* 

•' 17C. An iOT^was i'rected iritis 
case," upon’ a re-lfeirhigdf 1 - 

to a decree of 



>***. 





. Wte7:. * : 

*• lf£ Sevise 6f £70 

to a charity, 
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In-fore dir statute of frauds, was’held 
good by the commiAiouers of charit¬ 
able uses: but ou appeal. Lord 
Utticourt held it void us u will, and 
iuh good u$ aii appointment. To this 
the reporter P. W. pits a qu&re % nd 
rtftn to Stoddard's ca. Duke’s Char. 
L'scs$N vhert a nuncupative xcill 
i cat held good; for though a rent 
. cannot be created without a deed\ yet 
by 4.*) Etfr. it may be appointed teffb- 
out a deed, and 4:3 Elis, is subse¬ 
quent to, and repeals 32 Tie FIJI.: 
though, it is true, that the statute of 
frauds repeals 43 1.7/r. pro tauto; 
therefore since, the ,statute of frauds, 
an appointment by zcill, not duly ex¬ 
ecuted, is bad.. Jeuncr i\ Harper, 
T. 1714. 1 P.W. 247. Salk. Ittl. 
IVc. in Cb. 389. 

174. Testator devised .£100 and 
the rectory of Bi to J. C. and A., and 
the helm of Jon condition that they ; 
should erect uieu houses, and lease 
tbera to'sevenpoor men as they should 
think lit, giving them the profits after 
all t ipcucc*; and in case of defaidt 
in performing die trust, the same to 
go to the minister and churchwarden* 
of B. for ever. I'pou a commission 
of charitable uses, they thought they 
night add to or presetibo the mode 
of eluting the intention; and die 
commissioners decreed, that J. should 
civet jher'ltouM* Mire, Christmas, 
and place.therein srven poor men or i 
vosuen of die parish of B. (which 
was not required by the original), and 
so upon death or removal, to place 
seven others, and £3 to be paid to 
each: aftchiafrh,' the'heir insisted 
he had. a right to nominate any poor 
persons, »thougli.4k>t of die parish of 
B.; but the eport conjintiod tbe do 
tree of the cornmwrfonirt; p\A de- 
eretd, that,;die heir stould, withiu 
tuo months after notion of a vacancy, 
noniiiiata out of parish, and that 
pjion default, it *T Wud devolve to the 
jar#!, ’l ife bcirSwininrted two 
j» oOlic pfcHW yet though 


" « ^ • • • • • • 

tb$ decree, they gire permitted to 

HW for life: for die court would 

_. •_:_w- . .» 


not permit the general intention to 
fail for..want of circumstance* an- 
iwxfd, which by.dcfaul} of the parties 
could hot take effect. Attorney- 
General v. JjeighfY. 1721, stated Ly 
M. R. from the register-book* in 
Attorney-tie ncral c. Uoullbcc, 2 Vt s. 
jun.’380 to 39i: 

175. A persou ?the teas,summoned 
to appear before the commissioners, 
and did not appear, rosy except to. 
their decree, it concemetlin interest. 
Jfavmn v. Turner, T, 1/25. SdL 
Ca. ill Oi. 42. 

17«i. A couimishimi to Huiutit into 


111 *. i\ couimishion to mqutir mto 
die misemploynieiit of clilritecs w itli- 
in the borough of I., was inrcch d to 
inquire, by ive/ve fmejnl men of the 
stud borough, in the county qfo.p 0 / 

! other luttful means, concerning aliUM-s 
I withinlbesaid borough.Objected 1st, 
That the <:ijinmi.s>inii was to inquire 
for the l»orough only, aiul not for die 
whole comity, illy, That if the* 
eomniisxjon w as proper, the authority 
to summon a jury was not legal, 
especially since 4 and 3 Aon. c. Ifl 
of the body of tlie county. Per Lord 
Chancellor: 'Hie first,objection is 
^‘«ud»d on die words ol die act, 
vi/. Inquiry shall be made by itcetix 
lirrfttl men of the anmty; and it 
supposes tliat' it is absolutely neecsr 
sury, that .every such commission 
should be for the t vhole county; but 
his lordship saw no foiuidatiou for it; 
the statute does notfx the extent, but 
only the objects of every such cons - . 
missiou; if the words ot die act liaifv' 
bum monger, it ought not uow to¬ 
by made a question after a aeries pf 
eight precedents, for a scries, pf pter 

ccdeuta against the pbim wwis of aQ 
act have mail? a lias*.; At to. tba so- 
coiid objection, *6 it la said aia to 4 



mquett 
fitment: mid 
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what arises from 43 Eli*. that the 
inquest shaft bit. by turn of the county, 
is answered by the commission iijwif, 
viz. iicth t men of the iqirf borough, 
in lie county of & It is the daily 
practice for juries, itTjjfcberal com¬ 
missions for counties, to inquire about 
lands lying hi different couWics that 
arc annexed to cliaritic^foiiiided willi- 
in (l»e limits of those counties ibrdt^li 
which their commissions extended • 
the jury, therefore, under this com- 
mksioo, might well inquire into the 
lands out of the town, in the county 
at lav^fc. Ilia hardship thought the 
commission good, and well executed, 
and orer-ruled die exceptions. Case, 
of the liortughof Ilcftesler , M. 1738. 
- Eq. Ab. 200, pi. 7. 

177. A commission may be di¬ 
rected to inquire. fora town as a 
county, avid a jury may coroe out of 
the tom only, and inquire of lands 
tying out, if annexed to a charity 
founded in the torn. S. C. 

178. T. C. gate (int. at.) to the 

]«aliu school at 1% if any man be 
posiiWd of i( that teacKtth boys, 
and is richly grounded in the Jjitiu 
tongue, £5 yearly for teaching and 
instructing three Lays. Item, he gave 
£-iO per annum to the poor out of 
Ilia estate at H., to be paid by hh 
eiixutrir. Tetfatnr made his'wife 
executrix, and devised to her the 
estate at II. in fee. ’ Defendant was 
schoolmaster at Y., but never re¬ 
ceived tbc .€S aimuhjr. r ITic com¬ 
missioners of charitable uses ordered 
the testators widow to. par the ar¬ 
rears, and 'decreed, that the estate 
calledTB.rf.was charged with die £5 
per duniiiiftie'enter. The widow ex- 
crpfed, .for that the'^stote way not 
charged; fttfdif charged, the charge 
Was not made'perpetiiXl.~r J^^ord 
Cham^or r iai» <(tttitiou 

but (he testator meant to charge the 
estate at H. Wth'tt* *5 amtiiiijc iiid 
that’ in penrtuam - for tttgft » not 
to i prtidalir mutetf iA to 
m*h6o{. *Ite*i is a 


die 



meaning and or also; and tlic in- 
struction of three boys, must be con¬ 
strued three boys hi succession. 
Cktcsman v. Partridge: M. 173!/. 

I Atk. 430. 

179. T; A. f by wfll, charged his 
lands iu K. with £\0 per annum, foe 
maintaining a schoolmaster, and re¬ 
pairing the school. The anftuity was 
to be puid halt-yearly; irnd-jf.4ii ur- 
rear 4ft days, be allotted.5s. pef 
nomine panic. ’ The school' was va¬ 
cant six years, and on a commission 
of charitable uses, llie commissioners 
decreed the owner of the laud to pay 
the six years arrear, and slso 5s. per 
u eek nomine puna, together with 
costs. The'owner exccphd, for lliat 
the vacancy was not his fault, and 
that if he paid the arrears be Ought 
not to nay the penalty. I»rd Chan¬ 
cellor decreed naymv.nl of the arrears, 
but directed tnsl the penalty should 
only stand as a security for legal in¬ 
terest, where the principal sum is not 
regularly paid; and as to the costs, 
his Innlxlup awarded tlxetn in this case 
against the exceptant, but said, the 
commissioners had no power under 
the statute to give them. Ayletl v. 
Dod, H. 1/41. £ Atk.£38: . 

180. A question in this casc'arose 
upon a doubt as to costs, foi* it wns 
coutendfe, that the Lord Chancellor 
bad no power under 43 Kite to kward 
ct*ts. Forty-three exceptions Lad 
been here taken to the decree of the. 
commissioners, *19 of wliidi were 
allowed. As to die costs, six pre¬ 
cedents were produced, where they 
were given by the Chancellors be¬ 
tween 1080 and 1705. His ionlr 
■hip, therefore, thought be l«id an 
Authority not arising from hh onfe 
non- or e\tiuordinaiy jurwdiction, 
but o personal one, and as diftiiMlt 
to maintain upon a iiic, foundation a* 
in the Cates of bankruptcy or idiotcy. 
As to U»o costs above, in’this Ctfae hi* 
lordship allow id them .to, e*rh |*arty 
*hete they bad prevailed; but h* 
refused to interfere as to the costs 







CHARITABLE USES XL 


bdow. Buford Corporation r. 
Lent kail, T. 174J. 2 Atk. 56 I. 

)81. In charity cam thi court 
oftra giui the rralosa coats beyood 
the taxed emu. Oj6or*c ▼. Dtnne, 
T. 1802. 7 Ye* 485. 

182. An objection to a decree 


under a comnnnion of charitable 
ur», aa harm* issued m a caae not 
wamated by toe stab 43 EJix. c, 4, 
may be in tba form of exceptions. 
Ex wirfr Ki/hr Ratensaortk Hot • 
pilal, M. 1008. 15 Ve* 305. 


CHARITABLE USES X. 
Priority in mm ska thug Juets . 


183. Although chanties e/e IiyWy 
favoured in equity, and /eyeries /a 
charitable uses are preferred by the 
civil Um t in mkatum of the Roman 


c*Jr, yet tAe rail in marshaling as¬ 
sets mint 5c teJtav now ei i/ ant Ae- 
foir Me statute of mortmain, I rdt 
Arnold r. Chapman, T. 1748. 1 Vie. 
100 . 

184. Upon the question of mar¬ 
shalling assets, in Attomcy-Ctenoral 
v, Glares, M. 1752. A mb. 158, and 
Attorney-General r. Tomkins, K 
17o4. Amb. 210, Lord Hardunke 
raid, he would not tit up a nea rule 
for the benefit of charities, but they 

might have the benefit of the old one . 
Therefore, mhtni these are geneial 
legacies, mid the tmtauir hac chargri 1 
lux leal estate utlh pa)n»mt of ail 
ha legacies, if the pcrtoftaflfoalc *•» 
not sufficient to pay the niiole, ilw 
cooit has said, the duuhy legacy shall 
be paid out of the personal cvjie, 
and the rest out of the seal estate, in 
ord* r that tlie testator's will army be 
performed rn Mo. 

185. If here there it a deficiency 
of ma rt s , charity legacies (whuh are 


penunary) the/I abate, and come In 
aiera/f tsdh other pecuniary lego* 
ires, lest by being preferred, they 
should f rush ate ail the rest. Vale 
Jones t. WluchuHt, E. 1078. Fsirh. 
3oS. Fielding v. Bond, II. 1083. 
1 \em. 210. Mideia r. Master*, 
K. 1718. 1 P.W 421. Atliarnm- 
Gciural «?. Hol-m, M. 1720. 1 P. 
W. 074. Atfotner-Gt neral v IU>- 
Inns, K. 1722. 2 P. W. y Tate r. 
AuNtw, M. 1714. 1 P.W 205. 

180. 4nd f/ if noie settl'd, that 
the court mil not marshal asutf 
mtinaur of a therily treaty, wo at 
Itf rl efjeit out of the personal 
•Oottc/%, it bang tunl, to far at d 
torn fa* any inti rest in land Vrde 
v. Hodges, M. 17.A 2 Vc*. 

Attorney-General i Tjndal, E. 
lMk Amb. 014. Foster r. Blag 
iUn, M. 1771. Amb. 701. Attorney- 
General v. Murick, M. 1750. 2 
Vff. 44. Milliard r. 'Jaylor, II. 
1773. Amb. 711. Middleton t». 
Swear, K. 1781. 1 Bro.Ch.Ca.201. 
Makebam «. Hooper, M. 1792. 4 
Bra Ufa. Ca. 153. 


CHARITABLE USES XL 

, Informations end Suds. Parties. Etidmed. • 

187. Where a {barky ji socb, aa | name. JUoruewOtuirul ?. Tlttuer, 
not to coma with* th# morning of I M. 1700. • Vml 387. 

43 Elu. foe comptamMg party shall 188: Upon a i sheari n g efexcep- 
aoi aoe in the fixtocrmyAMawafe | them Co adeem of the cdnnhkuow 

I ^ a 



CHARITABLE USES XI. 


MS 


9 

CVS, vfciA bad been twice confirmed* 
tbe court iii tfeU cm dieted no issue 
at law.. {&& Christy CoL J)soh* 
2W^/x»xrf,T.17«v2V«m. 

f.. .V.-*.:’ * 

- 189. In a bill brought 4* btfudf of 
a charity, it it. not necessary Vo make 
idl tbe lerro4enaoU parties. Attor- 
ney-Generq/v. Selby, 1712. 1 Salk. 
U&. Attorney-General v.Wybnrgh, 

1 P.W.4W-S.P. . 

190. .Where trustees are appointed 
by die donor, the Attumey-Gcnend 
ncpduot ba mad# a defendant in a 
suit, for performance oi the trusts of 
the.fouikfer’s Will. - Seat i, if not ap¬ 
pointed by the dooor; but where a 
bill is brought to establish a charily, 
k mult, ex necessitate rei,be in the 
Atumqy-Uenmr* name. Monill v. 
Lava?*, T. 1719. 4 Viiu Ab. 500, 
pi* U«. '+ • . 

. 101. If bps been the constant prac¬ 
tice, abstracted from the statute of 
Kliz. and antecedent to it, to file in¬ 
forms lions in the A t tomey-G eueral a 
name, for the establishment of cha¬ 
rities; for the 
has 
ies r 

na.. v .:. 

192, An icaijc at law ought not to 
bn directed in cases of .charity, where 
no material bet fa disputed,, nor any 
poiut of law-trim* but what equity 

determine. Billion of 
Roefatv f .. JttooseyXrenene^ T. 
1721,: 2 Bro. P. GL 287.-* 

. 193L Wbereth* heir, at law ne¬ 
glected, at d*e v bearing, to.iuteai.on 
hi* title to lands darned to a charity, 
the court would not allow hiifl to in¬ 
sist on it at the re-hearing. Attorney* 
General hArder*, M, 1723. 4 Vm. 
Ab. 492. pf. 9. 

194. In attic 
rity, the decrial 

the prayer t)f th* 
court wilt PW-+ 
tb*J;fW*n v- 





.« .£ .*! *V 




ba-fpendod^bte 

rthe 


Jenna, II. 1737. I Aik; 3.55. ' 
tomey-General v. &otfjr II- 1750. 
tvVte.418;foritfaa rtilc, that an . 
information jEtw a charity thnfl.tiot be 
jj—ipcdi hut there, must be a de¬ 
cree to settle the light arid ritabhrii. 
^ charto* uccozdta 
inieiH. That rale; nouceer, holds 
only in cases of private charities, apd 
dot where* they arc foututaLby *l)ie 
crown. Attarney-Geueral r+Rarktn 
C'nee of Ckrkancdlparish, M. 1747. 

1 Vcs. 43. Attorney- G eueral y. 
Swart, E. 1748. 1 Via, 72 ; ' Attor¬ 
ney-General w. Brereton , or Breretok 
y. Tambertaine, T. 1752. 2 Vcs. 
426.—In AttorneyrGenerdfl y.< Ogw 
tunder t M. 1790. I Vcs. jui*. 24<», 
Lord Thurlow doubted if it wos tbe 
practice .for the court to settle (he 
right, where the prayer of the in- 
formation did not go to it And his 
lordship said, that the Attorney- 
General, as a public officer, tnay set 
for a charity;, but that an informa¬ 
tion, without a relator, would not do. 
3/r. Milford ( how Lord Bedeuhle), 
in his Cba. Prnc. .90, tty* token an 
in formation only concerns the Rights 
of the crown, a relator is sometimes 
named; hat uhert it concern* those 
whose, rights the crowd partutytarly 
prolccU t there is aticoytd mutar % 

. tcho sustains and directs-the suit. 
j And in Attomey-Generdf. ii'B'hk- 
| nail, T. 1741.. 2 Aikvfc)C8; 'i* r.as 
| Itidd, .that toy pcriou, though-mewl 
i remote in contemplation of the cha¬ 
rm*, mav be relator. 

"lf)5. Testator gate several chari¬ 
ties, to be riislribtifed of the dfacre- 
tion of Ufa three executors. An in¬ 
formation, which sought a specific 
pet forma i ice of a pretended agree¬ 
ment between tba executors to .divide 
tho charily , into throe parts, and each 
[ nominate absolutely v w as dismissal 
with costs, to be paid by (Ke related*; 
whidi wa JIM in - 

*4ttorne+ 
. 1 Au. 
not pay 
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Mfi 


routs where the information has a 
foundation. Attorney -General r. 
Bolton, M. 1796. 3 Anstr. 800. : 

196. Although a charity is not 
baned in equity by the atatute of 
limitatious, yd that statute seems a 
good rule how for bach to cany the 
account A non. 1740. 2 Eq.'Ab. 
12, pi. 21. MS. note. 

197; Where trustees misbehave, 
there must be a new information ou 
(he new ground ; for an information 
cannot be kept on foot for ever.— 
Lord Chancellor said, he WWnltd to 
get rid of the expensive mode of 
applya$, ; to the court by petition. 
Attorney-General v. Habtrdaiktri 
Company, T. 17911 1 Ves.jun.2tj5. 

198.1 (Vhere a legacy is given to a 
cliarily. It it not necessary to make 
the Attorney-General a party to a bill 
for an account. Chilly v. Parker, 
T. 1798. 4 Bro. Ch. Ca. 38. 

199- A declaration of uses by the 
founder-of a charity was presumed 
in this case, from an entry in an an¬ 
cient book, purporting to be such a 
declaration, bat without signature or 
date. The book was kept by the 
trustees for entering their proceed¬ 
ings, and contained an order by the 
trustees (4&4 six years after thn 
creation of lpe trust), that tbc de¬ 
claration of the founder be then fil¬ 
tered as. j direction to the trustees in 
future.- ■ Attorney-General v. Boull- 
bee, T. 1794. 8 Vea. iun. 380. 

COO. Ibe court will not act under 
an award in a charity cause, without 
the consent of the-Attorncy-Geoeral, 
or enquiring 'whether it be for the 
benefit of tnSf chirity or not; but 
with the AttOfhe^Genenfi consent, 
Hie court will alfoW a reference to a 
particulor person byname, not con¬ 
sidering him as ah arbitrator, bat as 
a special referee. 

v. IlmiU, H. 1 

fiOl. lu a c 



[ sion in the original decree not do- 
1 daring the nature of tho charity, will 
be corrected upon further diroctious 
without a re-hearing; and though the 
information raaj pray Wrong relief. 


vet the court will give the 
lief. Attorney-G entrain. Whittle#, 

T. 1805. 11 Yea. 241. 2*7- 'V£» 

Attorney-General r. Parker, 1 Vis. 
43. Same r. Snort, ibid. 72. Sams, 
r. Scott, 16. 413. 

202. Upon a general objection by 
the answer to an information, that 
all the tcrre-lcoants of the premises 
charged with the charity were not 
parties, without any particular de¬ 
scription, the court directed enquiries 
what other lands were charged, &c. 
previously deciding the vslidity of the 
charge against the defendant* before 
the court. Attorney -General v. 
Jackmn, T. 1805. 11 Y es. 305. 

003. Though on a bill for equit¬ 
able relief as to a renl-chaigc, all the 
persons whose estates are liable must 
U- made parties; yet that rule is dis¬ 
pensed with where circiv .stances 
render it impracticable or highly in¬ 
convenient ; and iu charity cases, re¬ 
lief is always given to a greater ex¬ 
tern than to individuals. S. C. 367. 

C()4. Upon an objection for want 
of parlies, it is uot necessary to point 
them out by name, if they are de¬ 
scribed ao as to enable the plaintiff, 
to make them parties. S. C. 869. 

205. An informality, iu un in¬ 
formation, not stating Hat plaiutifc 
sue 00 behalf of themselves dud the 
rest of the parishioners, nay be cured 
by amendment. Attorney-General 
Naxmube, T. 1807. 14 Vea. 7. 

206. A Protestant dissenting cha¬ 
pel may be the subject of an in¬ 
formation by the Atlorrtey-General, 
as a charitable* iostkutiofi. Attorney-■ 
General v. }'otrler>-£. 1808. 15 

Vda.85. ‘ 


i-'*".» 
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What, how assigned, charged, or releas'd. 


* t 


i. A possibility ia aasigi*Ue in 
•qaity for a valuable cmuidcnition. 
And love and affect ion .to a child is.ii 
■ccnudiiry consideration, operaup" 
by way of ujjrcein'wu, and goad! 

Wright y. Wright, li. 1730. 1 Vet. 

•« ll 

“• ' v *“ rB the thing assigned is. 
only n lApw nt action, though llie 
argument bo without notice, yet as 
no legal estate passes qni prior at in 
tempore potior at in jure, so if there 
be two executors who arc also ruu- 
•luary legatees, and one of tlierc for 
a valuable con.sideralion, assigns part 
of Ins residuum to A., and after¬ 
wards, for a vuluablo consideration, 
feigns hu whole residuum to the 
other executor, if bodi arc but chosa 
fn action, the first assignment must 
take place. Tomrvilte y. Naish, T. 
\] M - 3 P. W. 307, 308. hide 

2 IMV! St™ ° [ Mwlborou 8 b » 

3. Chosa cm action belonging to 
on alien.enemy are forfeited to the 
crown: hut there must be a commit¬ 
ment and inquisition lo entitle the 
king, ami a peace before inquisition 
discharge* the cause of forfeiture. 
J/torncfneucrat v. Wcedou, M. 
KHJD. Parker, 267. 

4. A chose en action is assignable 
inequity upona, consideration paid: 
therefore, where a seaman assigns his 
wages as a security for money, and 
dies indebted, tlio wages am bound, 
and the moticy accnred slull lie paid 
lit preference. Crouch n'Martui. 
M. 1707.-2;Verb.595. s . V* 

5. A man posse**! of irW eu 


that of Ids wife. Lord Carteret *. 
/•-isrM r, 1733; 3 p. W.. iyy. 
■ Et ndc Baron and Fund, iii. . 

. Phases eu action and pe&sibili- 
ties arc assignable in equity, if-ipad* 
upon consideration: but where there 

V- ; fcfUM ? d *" e< l ui »y under « Most 
wlmh at tiro tune of the release is a 
possibility mil), it must lie supported 
by a consideration. Itoln.uou. v. 
Bavasor, 3 V in. IjJ, pi, 2J). . 

7. A chose en action (asa bond) 
canuot pass by ilclivery ay donatio 
ennsu vaults. Hiller v. Milter, T. 
1735. 3 P. VV. 338. . /Z 

.8. Assignments of rhowi en action 
for a valuable consideration are good 
•gainst creditors under a bankruptcy, 
Brown v. Ileatkcole, M. 17#. I 

Atk ■ }'*>' • 

U. the provisions in, GI Jae. L c. 

IS), s. 11, with respect to Icgaf.iute- 
rcst* must l»o followed as fo equit¬ 
able ones. And us to ckosa en ar- 
tion, equity ought to follow the law. 
R>/nl v. Hottc, H. 174#;, I, Atk. 
163. • ••.. >\ 


• ■ - m • 

Ho*- fur the rhoscs en liUhn w 
ponjlnliliu uf the wife shall putt 
wtler the com aussitmerf tudgitnu'ut 
in case of the. bankruptcy of the 
MstxJM.l, viflc mite, 1 «U ISunlcruvt, 
viu. • 

t)f the msljrmcMt of the rifi'i 
choMjS en action uy possibilities by the 
vide wile, lit liaron and 
JpeuiCs iii. . 

. i . Ifoisfar t/ie personal cslqlt of the 
rife shall remain unchanged hi mar* « 
nage, and her chose* en, action snr- 

Alb iii U p -• s 


•Mtgn it. I wit to htr, tide auto,.tit. Bank and 

ft-.-.. • 


• .ti 


VOL. I. 



COLONIES. 


338 


COLONIES. 


Plantation and Placet subject to ike Laws of England. 


1. The method of making » plan¬ 
tation iu Barbadoes liable to a debt 
contracted in England, u to procure 
a procuration from lienee, under the 
leal of the mayor of London, or an 
acknowledgment by die owner upon 
the spot. A plantation in Baiba - 
does it not a testamentary estate. 
Dict.ptr Lord Jeffreys, Noel v. Rn- 
binson, T. 1087. 1 Vein. 460. 469. 

2. From a decree iu die ldc nf 
Man, appeal lies to the king iu 
council and no words in a grant cun 
deprive a subject of his right to ap¬ 
peal, much less if the grant be silent. 
Christian v. Correa, M. 1716. 1 
P. W. 329. 406. 469. 

3. So from a decree in North Ca¬ 
rolina, appeal lien to the king in coun¬ 
cil. Fryer v. Bernard, or Vernon, 
M. 1724. C P. W. 262. Sel. Ca. in 
Ch.5. 9 Mod. 124. 

4. Au uniuliabited country, newly 
discovered by the English, and pos 
seised by them, is tn be governed by 
the English laws; but an act of par¬ 
liament •ft in England, without 
naming the plantation*, will not bind 
it; theretee, the requisites of the 
statute of frauds iu executing unit, 
have no etfcct m Barbados ; but 
where the king of England conquers 
a country, by a conqueror's right he 
may impose what laws he pleases, 


though, until such new Jaws arc im- 
po&d, thg.codtWry is to be governetl 
by its (yens laws, unless where such 
luwt'are silent or contrary to tlie 
law* of God.’ Am** T. 179S. 2 
P. W. 7.5. Vide Blankhairde. Oaldy, 
8.1k. 4l\. 

Lwrp. ,504. 

Don#. 38. v - 
5. Bill for 
fit. Chrixfopl „ 
mnrved to die 



curiam, lands in the plantations are 
no more under die jurisdiction of 
Chancery than lands in Scotland; 
for ibe court only agit in personam: 
defendant should have pleaded to the 
jurisdiction. Demurrer over-ruled 
as insufficient. Roberdeau v. Rous, 
M. 1738. 1 Atk. 543. 

6. In a suit between the proprie¬ 
tors of provinces granted by the 
crown to settle U»e boundaries, tlie 
attorney-general must be made a 
parly. Penn v. Baltimore, E. 1745. 
Ridgw. Ca. temp. Hardw. 3-12. 

7. The boundaries of provinces 
granted by the crown cannot be alter¬ 
ed without die conseut or privily of 
the crow u. S. C. 

8. An agreement executed in Eng¬ 
land touching the boundaries of two 
British provinces in America, was 
decreed tu lids case to be executed 
in personam, though il could uol be 
enforced in rem; and the tenure of 
die planters being preserved by the 
agi cement, U»cy need nut be made 

rties. Penn v. ford Baltimore, 
\ 1750. I Yes. 444. 

9. Where a bill is to enforce a 
Jnmuica judgment, it must shew the 
legal effect of that judgment in Ja¬ 
maica, otherwise it w demurrable to. 
Cathrart v. I Mis, li 1792. 3 llro. 
Ch. Ca. 510. 

10. A security .by way of mort¬ 

gage having been* before a court of 
competent juiisdiction in the colony 
of liemerara, and a foreclosure and 
judicial sale directed thereon, thu 
Lord Chancellor refused an injunc¬ 
tion to restrain soohjale, the allega¬ 
tions of fraud m the bill being 
unrdy general, and denied by die 
Mmgcr. ILil, E, 1800. 
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; COMMISSION. 

I. Of Commivnons to ascertain the Iloundaritt or Value of Estate*. 

II. (if the Execution and Return. 

III. Of Review, where granted. 

IV. Cuminiisioneri. Power and Duty. Neglect and Default . 


' COMMISSION L 


Of Commiaitms to ascertain the Boundaries or I ulue of Estates. 


1. A commission is a proceeding 
jo contrary to the spirit of the com¬ 
mon ltnv 9 that it ought never to issue 
unless upon weighty grounds. Da¬ 
venport v . Bromley, Krp. temp. 
Finch. 17. Metcalf r. Beckwith, (2 
P. W. 37G. St. Luke’* v. St Leon¬ 
ard 1 Bro. Cli. Ca. 41. Webb r. \ 
Conyers, there cited. Bishop of 
Ely v . Kcurirk, Bunb. :W2. In 
Webb v. Conyers, I-orrf Xortlihij;- 
toii refuted a commission to settle the 
boundaries of a manor, and in W h>- 
terton r. Lord Egrcinont, Jj»rd 
Tliiirluw refused to entertain juris¬ 
diction upon an amicable hill to settle 
boundaries . So in Rouse v. Barker, 
3 Bro. H. C. 180, the court refused 
in ascertain the boundaries oj free¬ 
holds and copyholds in a manor, but 
the lurtls reversed the decree, and a 
commission issued . t ide \tosi, til. 
Copyhold, xii. 

12. Where charity lauds have been 
let at a great under-value, and axe iu- 
tenuixed with other laud# belonging; 
to Uic tenant, the court will grant a 
commission,to ascertain the .bounda¬ 
ries of each. Reresby v. Farrrr, H 
17fjO. 2Vcm. 414. .. 

3. Wliere man purchased an 
estate under aivpld survey, which 
proved to be incorrect and deficient 
ih the. number of acres in xnany in? 
■Unoci, Lord Chancellor upon i 
.bill decreed, that w'comuisfiM 
tlioud issue to measure tho lands qttt 
of lease, and those in lease, m A ‘the , 
master to adjust the uu$b^>f*cret; 


Sir Clottdsley Shovel v. Bogan , T. 
1708. * Uqi Ab. G88, pi. 4. . 

4. Bill against land owners to cs- 
tablb.li a right of £40 per annum , 
and in litrti of tithes, which by a de¬ 
cree temp. Car . 1. were to be paid 
out of particular lands to the vicar of 
C. Decreed, a commission to as~ 
certain tlic value of tlie lands and the 
owners* names, aud what propor¬ 
tion of the £*40 each tenant ought O 
pay. CiOhbcrt v. Westwood, E. 17-G. 
Glib. Kq. Hep. G.‘)0. 

5. If a man claims lands in equity, 
but knows uot the bounds, the court 
will grant a commission to ascertain 
them when the right is established; 
but if the right is not settled, the 
party will be left to his. remedy nt 
law. Chapman v. Spencer, M. 
J 7 * 1 * 2 . C Eq. Ab. l6:l, pi. 1. . 

O'. '1 be court will not grant a 
commission if defeudant (leuies he 
has any of plaintiffs lands in his p*w- 
sessipn, for iliat would Ik? In admit 
plaintiff'ss title m general; but if de¬ 
fendant has admitted plaintiff's title, 
and the dispute is only about dip par¬ 
ticular lands, there a commission is 
proper. Bishop of Ely v. Kenrick , 
M, 1 73 * 2 . Bunb. 322.. 

. 7, Though the iulerest of one 
part? is raort * inconsiderable tbsn 
tha^of the other, yet they shall 
equally tear, the oxpence irf g com • 
iBissiap.for i^tliug boundaries, and 
separating fredki+./rojji. copyhold. 

Lwritr.?; ir 1744. 3 

nr.*". - : •* 
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. . 8, Tf the tcnantj of a manor cmi- 
• fiKn the boundaries. the lord u i-o* 
titled to a commission to psccrtaiu 
Ikmn/in order to prevent a distress. 
Bourne v. Prentice, K.. 1783. I 
Bro. Ch. Ca. 200. 
b 9. Gmimitrioners of perambula¬ 
tion must make a return, and if they 
canuot agree in making it, they may 
report specially. But before they 
Xttake such return or report, the court 
will not grant a. new commission 
npou the allegation of their disagree¬ 
ment. Curber* i r ~ Manx/l, II. 
I787v .^W fcScrk llC. 

10. A'cotnnuMion to ascertain die 

boundaries of a manor or u palish, 
ought uSt to be granted unless all the 
parties who h»ve a ptolnhle interest 
are before the court. Jtkin$ v. Hut¬ 
to*, H. 1794. * Anstr. 336. Ilde 
St. Luke r. St. Leonard, 1 Bro. 
Ch. Ca, 41. \ 

11. Bill to establish a mndux, and 
that a neighbouring Vector may intcr- 
pleail ns to the tithes to be covered 
by .such modu», and thnt a commis¬ 
sion may issue to ascertain tlic bounds 
of each rectory. Tlie court refused 
the commission, for the rectors lia\c 


v. IVright, M. 1797- 3 Anstr. 801. 
I'ifte Joluison v. Atkinson, 3 Anstr. 
798- • • • * . -.e/;. ♦ • 

‘...12. White Iapdswcta devised to a 
charity, but in the coarse of time be¬ 
came ao intermixed with dune of the 
second husband * of the testator’s 
uiduw, a commission was granted to 
ascertain them. Attorney-General 
s. Horw, E. 1798. 3 Vcs. 714. 
3 Vet. 300.* ' 

13. I pon a bill by the lord of a 
manor, u comm psion issued to distin¬ 
guish copyhold lauds within the 
manor (comprised in dMitiiltanccs 
produced, the last in iGftf) from 
freehold, and compounded from un- 
compounded copyholds, and to as¬ 
certain die boundaries, and., if they 
cannot tie distinguished, to set out 
lands of llie tenant, of eniial value, 
a illi so much of the copyhold lands 
as cannot Ire distinguished. Duke of 
Lceth v. Earl nf StrrrlVord , M. 
17518. 4 Ves. 180 . 

14- It is the dpty of a tenant to 
keep the boundaries and *hc court 
will aid die icvcrsinner to diKthtgiiish 
them; mid if they cannot be distin¬ 
guish'd, will give liiin u** much land. 
Anton v. Lord Exeter, T. 1801. (i 


different claims: one claims in Lind, J Anton v. Lord Exeter, T. 
and the other a nwdm. H'ooliuton j Ves. 293. Vide last erase. 

* 

*$? COMMISSION II. 


Of the r.icrulion and Return. 


15- Jn Qua case lb. court ordered 
the copuni«iouers lo amend their re¬ 
turn of a.commisuoo to ascertain the 
boundam* qlyx .nwuor. Rout v. 
Barker, E. #2H: Buub. 251.-. 

16. A plaintiff may serve. atnf /wo¬ 
of dcfendiuifs comm UsK jdi 

alwcntordcsd, 

eifcculwl, «bcrcfbfi^M^4rl: 


suffer* four on each side. Anon. E. 
1747. 3 Atk. (>:I3. 

17. A couuuiiisioB issued to four 
commissioners, two made one return, 
and the other two made a return quire 
opposite. -Defendant took efccep- 
jt|u*». to both. Lord Chancellor in¬ 
fused to proceed, and ordered e'ntvr 
■/torn mission, hut wid.be should have 

KwpmetV Mrl not excepted to'them. 
ftfrtfailL't, j X r ot nani, ■■T>. 1787. 8 

mm^&u*** w m. 
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COMMISSION 11L 

euted abroad, the person who takrs *19. The execution ofucommi*- 
it out,, must, prove by affidavit that rion m a cause, if An act of the court 
lie took it out, anil received it from carried on by its miuisten. Loteh 
the commissioner* when he brought ▼. Jackson* E. 1801. 6 yes. 30. 
it buck. „ UonrdiUpn r, J!leant, % • • 

179i. 4llro.Ch. Co. 100. 


COMMISSION UC. 


0/ Review, tchtrt granted . 


60. On appeal, new matter nwivt 
to brought, but in reww, the p-titus 
must proct*d tx ci«icru acts, uukw 
tlicrc be u clause to icceivo iu*\v luutr 
ter. Popping'* caw. V. 1725. 2 
1-9- Ab. 82.(u.) lopl-4. 

21. A commission of review to re- 
verso a sentence of tin? delegates, is 
a matter of diacretion in (be crown, 
and if be a hard case, as to bas¬ 
tardize issue, the Chancellor will ad¬ 
vise tlie crown to deny it. Frank¬ 
lin's case, T. 1725. 2 P. W. 3 yj. 

22. A commission of review, is 
not a nialttr of right but of favour. 
IUH v. H'hite, M. 1728. Mas. 30. 


Anutnley v. Palmer, T. 1722. 9 
Mod. 8. : 

26. In this cast a commission was 
grouted pending an indictment for 
forgtry of the will in auestiou. 
Popping s case, T. 1725. Sel. Ca. 
in Oi. 48. 

V7. Commission granted upon a 
sentence of the court of deflates, 
affirming a sentence of tbfc priroga- * 
tive court establishing a will. Nat*. 
thexs v. IVurner, M. 1798. <tcs. ' 
186. -• 

28. Also upon a sentence df the 
court of delegates in Ireland, affirm¬ 
ing a sentence of the prero^ufiro 


23. If two judges are present, uiul court there. Goodnrin v* Gitsler, 
two are against the senteuce, it is no 4 Vcs. 211, (*.) * . # -V ; ; -;i • 

« w • • r • nr\ f rt. - 4 -weinlmiv m 


cause for a com mission of review. 

S.C. 

24. The prerogative court and 
court of delegates ill Eu*laH(l pave 
sentence in favour of a will, and like¬ 
wise tlic prerogative court in Ire - 


29. The prerogative cf granting a 
communion of review ijitp bo exer¬ 
ciser! upon peculiar circumstances, 
and the importance of th* 
tins instance, a sentence of flic court 
of delegates vetting aside a will; the 


land; but the delegates in Ireland report of lvirdChaiioplIor ot? against 
reversed that sentence two years after the application; hw lordship couctir* 
the English sentence: both sid»pe- ring upon the evidence,- that the wilt 
titioned for m commission of review, w* obtained, or au altpratioiipre* 
JLord Chancellor declared ho .would rented by undue influence, ami there 
advise his majesty tagnmta cttfUmb* being no tjuahoo of law; upon Ait . 


s. c*.-- - - w*. 

25i 'A. commUrion o. 
granted afterprobolgofII 
confirm^ bJ dw dr^te 
second will appeand 

.■-WW 






KM» 
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vto ~ 
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COMMISSION IV. 




acts, or 10 important pouiu ot 
i made. it expedient to grant a 
tsion; which was prayed of 
cc and benignity of the crown, 


paper. The memorial was referred 
to the Lord Chancellor, who certified 
agaimt granting the commission, on 
tin* ground that the case did not fur¬ 
nish nnv such donbt with reference» 
to the facts, or to important points of 
Jaw, m 
coin mission 
t!ic grace 

regulated by sound discretion, amt 
usually withholding it upou princi¬ 
ples of public expediency, unless 
there arc very cogent reasons lor bo- 
lioving that flic sentence is fottnrlcd 
on error in fact or in law, or unless 
the doctrines of law upou which it is 
supposed to be founder! are no ques¬ 
tionable and important as to make it 
dearly lit, that they should lie con¬ 
sidered in the most solemn manner, 
laird Chancellor said, if there isuuy 
in which great caution should be ob¬ 
served, it is where the application is 
for u commission, admitting the parly 
to new pleas aiul new proof, and it 
if convenient to the exercise of this 
prerogative that if the purpose is to 
have such a commission, the memo¬ 
rial should expressly pray it, ami 
eliouM contain allegations and mat¬ 
ters on which that special prayer 
ought to be addressed to hi- majesty, 
and the grounds upon which such 
special prayer could be complied 
with. His lord-hip added, that if he 
should incline to consider dir. request 
ou that view, lie should not permit 
himself to auri^e hU majesty to grant 
the commission, with a clause ad¬ 
mitting a new .plea and new proofs, 
without much' further discussion, and 
without hearing counsel in. opposi¬ 
tion. If in any case 'such a commis¬ 
sion is to be granted, (and such there 

•A 

••*/**-; ? 

Commimonm^u 


has been), it is necessary to the admi¬ 
nistration of justice to decide in what 
manuer if is to come by way of pre- 
liminarv proof, before lie could trust 
himself with so high a prerogative, 
and so inconvenient to general jus¬ 
tice. Lord Chancellor further said, 
that where there is a miscarriage in 
point of clear law, if a rule of law 
admitted, or in point of feet a rule 
of la# and of importance, and it 
ha* not received due atteutiou in the 
courts below, that would form a 
taut* upon which such an application 
would not be improper. Looking 
therefore, to this case in tlul point of 
view, his lordship said, a different 
conclusion of fact upon the evidence 
is nut a sufficient ground to grant the 
extraordinary relict of a commission 
of review. Upon the whole l^uisl 
Chancellor concluded that the gene¬ 
ral intents of justice did not rail on 
him to advise Ids majesty to grant 
j the commission, even if the purtiru- 
, lar decision was wrong, for the prin¬ 
ciples upon which it is granted do 
not deny that ir may be refilled, even 
in a caw in which he should think 
there might bo a better decision. 
Eaglrton v. Kingston, T. Ib03. 8 
Yri. t’*. 


Thne an several instance* vrlrie 
cw.miisiun* of review have been 
granted, behcctn the ifans iWfi and 
1 741 , Jar which ace Thesaurus Juri¬ 
dical*, rit. Comausdon, *. 4. Hut 
note, the registry of delegate* goes 
no farther tan k than 1 0*6. For the 
practical mode, of obtaining this very 
rare commission, See 4 vea. till, 

(*> 

■ 



— . v. 


3l^Acoi 


yv-i 


ommuMurmef! 
must be 




'' * Awwion. Bright 

Et. 1083. 1 Vera. 300. 
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33. Where a witness examined for 
defendant, had deemed many reflect¬ 
ing thing*, for which he was ordered 
to pay costs. Lord Chancellor dis¬ 
charged the order, it being the fault 
of the commissioners to take down 
any deposition that was scandalous 
aud impertinent. Note, it item* the 


interrogatory did not lead to each a 
deposits. Anon. II. .1740. 3 P. 
W. 136. 

a 33. Commissioners are not to con¬ 
sider themselves as agents, for the 
parties by whom they arc nominated. 
n at son v. Duke tff Northumberland, 
T. 1805. 11 V«. 100. 



CONDITION/ 



I. Precedent . • 

II. Subsequent. 

III. Strict. Who may take Advantage or be prejudiced . Conditional Li - 

mitatio$u. 

IV. Performance expressly , or Cy pres—zcheit dispensed zeith. 

V. Nottper/brmauce. Compensation. 

VI. Void Conditions. 


CONDITION 1. 


Precedent. 


1. Conditions precedent must be 
literally performed , and the court 
will never vest an estate, where by 
reason of a condition precedent it 
will not vest in law; and this maxim 
is so strong as to hold even in cases 
tchert the condition is become impos¬ 
sible. Hervey v. • Aston, E. 1737- 
1 Aik. 376. Roundel 1 t. Currer, 

C , pi. 15. tt vide Bortie r. Polk 
l, 2 Vem. 333. Seats of condi¬ 
tions. subsequent, which arc to devest 
an estate. Pop/um t v. Bamfield, 
M. 1683. 1 Vtrn. 83. Colics’ P. 
C. 1. . * . • 

2. A. possessed ora term, 
it to an infant, en ventre sa m&tiif? 
it should be a sou, and if 
die a miuor, then to testatorii 
aou. A. died, Wring 
cutrix* The infant w 
proved a daughter. Tlia 
shall have the term, and 
•QJV forrtheta was a 
liup 


of his son, and his death during mi¬ 
nority. Grascotti. Warren, T. I6y7. 
12 Mod. 128. 

3. I. S. gave his daughter .£4000 
to be paid her at 21, or, marriage 
with conseut. The* daughter died 
when six years old, and the mother 
took out administration and married 
A. aud then died, leaving A. her ex¬ 
ecutor and sole devisee. Bill by A. 
for this .£4000. Held, tbut the 
^400u never vested in the daughter, 
for she never married or attained 21, 
which was a contingency, and a con¬ 
dition.. precedent never performed. 
Va£m \. Phettioldce ~OT TcUiplace , 


unless 
ch of 
i Owe, and 
in ter- 
Mdrriaae. 
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on condition she remained with hit 
executors till 21, but if shew** taken 
from them by her father, Who was 
a jKipist, or inardefl agohwt thei* con- 
sem, then only 410.’ Hie rtecu-' 
ton plnocjt,the young lady with a. 

‘ clergyman/ and before Cl, with.the 
consent of one executor, ah* vifited 
her father, who married bet \o a 
pnpist, DeCt eed^ per Lord Chan- 
cclior (on* -Appeal) that the gnuid- 
dangtitfcr should btV but 410, for 
the w%» given on a condiiiou 

■ prccedei\t, ^vhica described the qua¬ 
lity of Uu> person to lake, and though 
one tixocoW couaeWfcd to the visit 
he did qo&ctaaent to the marriage;-' 
against uhich the testator particularly 
wished td gtfard; this was n marriage 
against lament Of tlie executors who 
upon notice declared their disappro¬ 
bation of. it. Cretigh v. Wilson, II. 

J703. 2 Vcfn. 57S. 

5. Aivinfant Jfme, busing land* iu 
fte, married A. By articles, it was 
•greed *be should convey duae lands 4 
.to A'. dKring coverture, and then her 
joinhirt should he increased froiii 
£$50 to £450 per annum. A. died, 
and she married B. Bill to hate 
the annum. Per cm mm, 

here vnd a <S*idU ion precedent to 
.#|he adgmentatiq^of the jointure, and 
the courtVUl opt relieve against the 
neglect of pcrtfes. Wood v. tsigi um, 
M. 17ia. tjEq. Abl 211, pL 3. 

. & 'Pow^r tinder a settlement for 
tAistaefc tb raiio £3000 for a daugli- 
• t&k) tQ. hirlp^id her at 21, or. day of 
. j hahTjfertl when S. and his wife 
"shouldvvidibut mue male, and jit 
tfw iweSa lip., £ t< m pr u -u (.4 


m 


vediitij* 

h the £it 
fot'mziM 


the xuonty, apd die daughter attorn¬ 
ing $i f . or nmrnafc. - X hampnep Vw 
ChuTUPRcy, E. 1215/ 10 Mod. 314. 

. 7. A. bequeathed^ to bis wife H. 
all hip debts,' goods, &c. provided 
that if II. died without i*ue tjf t;im ,. 
he appointed that £30 per annum 
iHqnM remain to hii brother L A. * 
died, then I. died, and thru 11, died 
without issue. Per rsoi’flw, ^ this 
h'gHCjtrwas hi arise upon a femdiitfii: 
precedent, which makes it the worac..' 


All tlie cases put, arc cases of a *te- 
%isu over, .and here tlio fund is be- 
queuthed to the wife. If the bequest 
be good, it must go to the executor 
of tlie legatee. Car. advi x. vh/ 1. 
A non. II. 17 IB. b Vin. 430, pi. 4. 
24. 

8. Equity uilh not relieve against 
the broach of a condition precedent 
where the damage*' ate contingent, 
and cannot lie estimated. Street v. 
jinrleuon, li. 1723. 2 Iko. P. C. 
430. 

,0. Defendant agreed by note of 
lund to pay II. £200 in twuyears, 
mid give him u rick of whr.at, ou 
condition he married his <bughtr*r, 
and sc’tied land of die value of .£600 
ou her, for her joinliuv. 'Hie nur- 
rug«: took * fact, and there won issue 
a daughter hut both mother and 
daughter died within the two years. 
Bill to execute tins agreement dis¬ 
missed, for it was in B/s power to 
have entitled lunuclf to the ,£200 
when he pleased, by bjiog out the 
£000. Fuux/Iy. Fetlett, U. 1726. 
SEj^Ab. WO, pi 3. . 

. .' IQ.jdpauds were devised in trust, 
tojiUMUiu an infant till 23, and then 
them to him, a u4 if btf&e 
bnfMt^O convey them., to Aubther. 

not entitled till 23, and 

airs 

JfL. 17 W- ■ Mat. 


Iff. 


Mo*. 
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demeut, giving Iiia wife a power to 

poM <rf^eOCJ at her death which' 
dld b S will J A year, alter. X. ». 
3"*J* « ngainat Km** legatee, 
«Ul his having XAOOwitb 1.0 wife 
was a condition precedent, and that 
Iw only received X.JOD. Non a//o- 
«Hl dmwd yrr M. H. that 
Uic -2.200 be raised with interest, 

5®°^"3K r Iho wife*, death. 

vAf*tetf, T. 1751. 3 J*. W. 

618 . •« . y,-. 

•®* Testator devised £r ,00 out of 

land upon a condition preredem, 

winch, it not prrfonn.d, the legacy 

was to sink for the benefit of Urn dev 

visoe. Per eurvim, tills differ* front 

.a personal legacy, tor it is a dense 

out oj land, and is forfeited bv tl.c 

wot-perforraaoce of the condition. 

"."Jr »• Morlock, M. 1731. \V. 
Kel. '24. 

15. No technical wotds nrc nen j. 
Kiry to ili<iingiii>h conditions prcce- 
de»t und subset|uent, hut the same 
words may nuke tidier, according 
t«. the intnii ot the party. Did. ;w 
iii/bt rf, C. in Uoliiujiir. Vornyus, 
11.1?-A. C«. temp. Ttlb. IG-1. 

14. Testator devised thus, 1/ either 
o/ in./ devisees should main/ into the 
janutifs of Kivinglon or Gosling, 
awl have h moh, J oht nil mynliUe 
to him for HJe, reiih remainder over, 
•J not, toR. 'Die deviser* married, 
but not into the favoured fain,lies. 
Hill by H. for this estate, dismissed 
jier tard Chancellor, for the mania, e. 
is a condition precedent, which- thh 
deviKHis have their whole lives" 1 
form. Jtandalts. Pauiie 
1 Uro. Ch,\>,. A5. - 

15. A. having a life 
the Will of -B. with ret 
in tail, dcvised,tOgetbcr 
estate, to. osod ^j)^ 
take orily a life aaUtt^ 
that hi* own estate ska* 
toyed till C: should snf 
end hat the nmyinder 

trill. CididictttJfr 

prepared 


3* 

• «. • 

• • • V t 

wcomy, and died. P$r curiam 
Ibis is hot a rase of. efectidfi, but i 
Condition precedent, which C. ecus 
hprhtg performed, A.’# estate nevei 
n-steil, and B. s estate^* «ot af- 
fected hy it. Ron,Id C urn* 
1.17H6. <2 Brp., Ch. La. 1)7. 

' A *«P7 li' v en to da ugh te n 
equally to he divided between them, 
when they arrive at 34 years of age, 
u vested immediately, and the time 
of payment ouly is postbongd { it is 
mrt a condition precedent upon which 
tut legacy was to vest, yi where lhe 
Word if," is used. Man v. Wood, 

lL 1792. S Bro. Ch. La. 47l7 • 


lor or*: >far, ami nt lhc aid of tliat 
ytnr, trout \ carlo year for 1;) years or 
more, making iinkMvholc M Years, 
J il \hv loui will grant o Jiiei.oy and 
• *<> a* that no forfcimic shall be ith 
cm red, with the oltal covcn^iUin a 
laim lean*. ITus licence is ii cumfi- 
Imn precedent, and die lord* hsviwr 
refused to grant it,' the court :|*]d 
that die tenant ha* no lease at Um 
further tbau from jear .to yi*ar, »nj [ 
iheie is no<iqml> arising, /rimfa 
ciicuiiiHUmce that the lorJ^j 
Ilia tenant*! interest with 
ihc demise,4Uid an 
of all >nbsis(ing lei^^ or;; 
ments for Ican^ 

T. 1805. II Vea. 170,: 

18. A l««ucy was giten^o A. tp 
be fiaid to her so soon us sh^'ioimUl 
aliaiu 21, if vbe should l(ye (0 ittSr 
dMl age, but not otherwise, or upon 
^ carriage witli the cpusnftr^ 
biit not otherwise,' 
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six months after bis decease, give se¬ 
curity not to many B. then, aud not 
otherwise, to pay to the' children of 
A. with a proviso tu go over, if 
she showldjjrglect or reftise to give 
such set uH^P This was held a con¬ 
dition precedent, and the six months 
•hall be reckoned exclusive of the 
day of testator a death, therefore as 
he died on the lfcik January, betweeu 


• 

eight and nine in the evening, a secu¬ 
rity given on the 11 th of July, about 
nine in llic evening, was held suffi¬ 
cient, for there is no general rule, 
that in computing time from an act 
or an event, that the day shall be in¬ 
clusive or exclusive, for it depends oq 
the circumstances and reason of the 
thing. 1 jester v. Gar land,T, 1808.15 
Ves. '248. , 


•\ 'V. 

•v- 4 


CONDITION It 

Subsequent . 


SO.. Thbugh equity will never reft be clear and plain by devise over, to 
a/i estate, whereby reason of' a con- devest il in the case of a condition 
diiion pmtdenl it nil/ not test in subsequent, wlierc the thing is vented, 
law, yet of conditions subsequent, and may- be iu nature of a penalty, 
which art to detest an estate, it n but in the case of a condition prece- 
othcrtchetfor equity ought not to re - dent, for which there can be no com- 
liece where the partff can be rompen - pensation, it would be giving on ca- 
sated in damages Jar the non-precis late against the intcut nf the donor 
performance o) > the condition, there to dispense with the condition. llur- 
* it u just to relieve, hut when the party vry v. Alton , K. 1737. I Atk. 378. 
cannot be cor apt mated in damages, C'2. Proviso hi a settlement, that 
it jeould be against trinity to relieve . if the intended marriage did not take 
Popbam g; \ Bautfield, ,>1. I (>8*2. eflVf!, and the intended wife should 
Colletf - P, V .C.. | to 8. The rale of not, when of age, by fine or othcr- 
Iu& tf r tbat where there be a subse- wise, join in chargiug her estate with 
qnmt condition, which become* impos- i Wl i> then the scltlcmenlto bevoid. 
sib/e by the ad of God, it is ah so- 1 l he marriage took effect, but the 

] , | ** '* | ^ .1 • a • I % f* •• " m a 


. luitly void t for b x non cogit ad iro- I wile finding that her estate was of 
PQC*ib«li*i bit this roast ruction ought | greater value than the jointure, she 
raihir io prevail in tomlition*, x, I with Iwr husband, refused lo charge 
ikott Klicit retrain lb- it u illi I be £2000. JLonI Cliancel- 
freedom'of narnofte. (Vide ;w»/, lor decreed a rc-coim'yance, and on tc- 

Peyion r. Btiry, or count of Ur: profits from the refusal, 
/ Pwfltoo si Berry, T. 1731. 3 P. W. bat no costs, for il was a condition 
624. Wvjftl.37. Grtydon t>. H icks, fobtettyent to ibe resting the estates 
. or Gniyd«i> IL 1730. 2.AM^18< in*tfe«knt. Until v. 'Hunt, E. 

^CilWfe. 


it vide MUrrey c. 
Jonot sJi Suffolk 

MO."'.'.?- ■ 

21.Though no 
necessary t^«4»st 
precedent 


18< 1 ui 


fvl: 

VKj 


mt: 
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life of C. Iter mother, who was 
testator’s heir, and that she might 
marry i zhilc an infant, or might 
many a minor, aurt so be incapable 
of rf/aisiM*, and yet the legacy might 
be doe; wherefore, h could he no 
more than a condition subsequent. 
Quad * cur . conces. Acker ley v. 
Wheeler, or Vernon, T. 172'i. 1 
P. \\ . 783. The authority of this 
case w a£ ; doubted by Lord Redes- 


547 

dale, in Ellis t. EUii, :l Scb.fc 
Lef. 5. # «•/« 

24. A gate his niece , the surplus 
of bis personal calaie, paynble at 
•21, and if she die before il or mar¬ 
riage, to go over/ 'IVj bequest 
over is a condition subsequent, and 
die niece shall have die intermediate 
interest. Sicholls v Osborn, T. 
1727. 2 P. W. 419. Vid ' Shep¬ 
pard v. Ingram, Amb. 449. S. P. 


CONDITION irf. 

w 

Strict. Who may take Advantage nr be prejudiced . Conditional 

lotions. 


25. A. seised ill fee, devised lands 1 
to hi* daughter and her litiro; and 
hi* miml was, lluit if his son pay 
to her £M, then his non should hair 
the land. 'Hie money was not paid 
nt die day; mid the daughter Mild (no 
land, bulderrecd against die veiiikv, 
on the sou's paying die mow*): for 
die court took it to be but in imIiitu 
of a security/ liluutl v. Middleton, 
li. Ji;?9. «iCh. La. I. 

20. Lunds were limited by settle¬ 
ment to tin: second run ill fee, pro¬ 
vided that if the eldest mn i tie rr/VA- 
oul issue, the second shall idihm «t 
ninnt.'i* a/hi his death jury l' l.'i/Xal 
tu a sister, or in dfault, the land to 
po to her *ider and her heirs. The 
i Ideal son died without iswo, and 
die sister died within six mouth*. 
Decreed, that upon tho second sons 
refusal, the land should go to the 
heir, and not the executor;at-.the 
sister: otherwise the fcnmra 4^^ 
cncc between a conditkiur^-^** 
talion would ie destroyed. 

Ifinchtbea v. Wentworth otiNM 
H. 1687. \ Y*tu4&L.\\ 

27. Sir tt.W, 
settlement, in which an i 
tiage between the duk3 • 
his daughter was r^oitud^ 
came a danse that in case 
ter should live,to aUd^abj 


should refuse to tunny the duke, ihm 
the duke should have 420/NK) out 
of Ins personal estate; hut if the 
marriage should lake t-rtcct after the 
daughter attained sixteen, and she 
should have issue male, then in trust 
for the duke and hi* wife during their 
joint Jives, nidi benefit of survivor¬ 
ship; remainders over. Sir H. W m 
by will confirmed die scltlemeot, and 
directed, that ill case die wsrrwge 
should not take effect.According ta 
the limitations of thcstitfanihl, tit 
in default of issue* df the r ipgnTago 
(if had) llieti remainder tt> testator's 
daughter for lue, if she shield sur¬ 
vive the duke; rcnitiuder to-her- 
eldest son; ivmaindrrs over. Tes¬ 
tator died, ami the marriage took 
etfcct with die dute before the daugh¬ 
ter lean sixteen; but she lived fp afc- 
taiu sixnvu, and died, before seven¬ 
teen. rrithoul issue. On the hearing * 
iu Chancery, it was iiwisicdj that by 
the* : de*i and will ihc pcrsoual estate. 
? 0 tiffsQ tesietl as to eutitle thbl. 
of-the wife; by reasqa> 
orei^ixte^n,pad 
jminttorestrain 
parryingbefore • 
tottcetlor 

*%'<**’ 

dteiMke,. 





4fr 


CONDITION III. 


20,000 wax ioserted.upon .refusal; 

e latter claiwo was. cidytb bring 1 
eX 26,000 again jato thfej>ersomd 
talc, aud to be settled to fueeamo 
e* with thereat, in case of* a mar*- 
lgc before sixteen, which did’not 
iplv that the marriage might not 
5 before sixteen. . Lord Chajicdlor 
tfrefofe decreed an account, &c. 
it the; lords .reversed die decree. 
•r C*M4^H'ood4kha* Crtinmer f. 

homptW, M. IC0-2. 
" j-V.- Veni.-308. 2 

wax founded nil 
VV. one of lilt* 

H: -W. claimed a 

• • 

the pre- 



),according to tlie 
yrOfUO.?* OjorQ ^ tftoKjrilor dfopissed 
tKer^-ls>ll^''proviso 
tended to a perpetuity, but die lords 
reversed the dedfed/ftnc! it was added 
to the decretal order, that upon pay-. 
menl of X4000 to the dt-vixee of 
R. C., : llie alters of P 4 as her Heirs, 
should bo let into possession. Uoyi) 9 
liaronet v. Caretc, ‘ ltaronef, H t 
!«97. Show. P. C.\137, Y Cta>: r 
Rep. CO. Pre. in Ch. 72. *" 

30. J. C. fearing his niece sbqpld 
marry a papi.it, contracted with Lonl]. 
C i. In rtvirry her to bis son: they 
were both infants. J. C., 111 order 
to oblige his niece to marry the 
I y oung lord, by will devised liis cs- 


profits of tli 

for. tfe,duke s life, which was j late to Inn tee* for hi* niece, (in case 
•creed Uynhn in Gianctry, and the 1 tcitkin three war* aj)er his thnth she 
•uee was /^dirincd by die lords. | marriett l And fi.j for her life, re¬ 
mainder to her sons by bird G. jn 
lail male; and in default of taue, or 
in ease the said marriage should not 
tain effect within the three years, ro- 
iiuiinder to Lmd l’’. for life; remain* 
tier to 11 is sons in tail main; remain¬ 
ders over. Testator appointed llirro 
executors, ami ten days afterwords 
i by codicil d<*clareil y that if the mar- 
ot R. C. for life; | riagu took effort within the ages of 
life; remainder : consent it should be considered as 


ir Cafdr/'ff odd, or Crtnuner v. 

show. p : c.b7. 

(? 9 . II, T. being seized in fee of 
vert hinds, died, Tearing M. P. and 
daughter* and co-heirs. Jlv 
(both* marriage of P. with 
tm of X'4000 
yU. dicy M. and P. 
; ,|fc|rts of said laud to 


^marriage; re- 
. C/and his heirs ; pro- 
f«W- be no Usuc or the 
; the decease of the 
_and wife, the 
e, and the heirs of 
/within twelve 
the porVjior § decease 
e,;'piVjDq the heirs dr 

the ''mm&Ai** * 

■C. 

be 


none, wile** afterwards ratified. 
Testator then committed the care of 
his uittic to 1 -aidy W. and dice, 
leaving his niece twelve ycarj old, 
and l«rd G. somewhat younger. 
The niece immediately went, to live 
with Lady \\\ 9 who was appointed 
her guardian by the court. Ui De¬ 
lbert ]( 



cwubeij 1683 . the niece, ;4ti answer 
4 a pr^paitioh of marriage salt her 
f'Jhgr rLurdte/s trustees, declared'Under 

" 1 *H1 n*ny Ujrd 
‘ >l»e ,'comCfi. to 
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prying dial the trust* of her undo’s 

J55f «p -the gunIV 

diandiip. and fa court placed.fa 

niece under thieve qf her grand- 
inolher. Mm. ft In' May, 1087,. 
just before Lord G/t nge o| eoneeut, 
the niece V friends sent proposal* Jo 
LordO.i guardimu for souiu main¬ 
tenance out of her own estate, an 
I/>rd G. r wqa about to travel ; but 
fa proposal* were rejected;-whero- 
•npon I-ordChancellor in July, I(i87, 
declared such proposals rcasouable, 
ond farther declared, dial no per¬ 
son should persuade the uicce to 
marry unless they were complied 
with, whereupon Lord G.’a guar¬ 
dians acquiesced iu die Cliancellors 
order, but he never afterwords re¬ 
newed any address to the niece, in 
August, 1787, Lord Chancellor sent 
llic niece to live with Lady II. where 
fa* remained till die expiration of 
the three years, and for three yoos 
and a half afterwords, wholly un¬ 
noticed by Lord O. or any of bis 
relations, though during that time 
she had mode every advance toward* 
the marriage which honour and mo¬ 
desty would permit. A fterwnrds she 
married Mr. Bertie, a protestant, of 
as honourable a family as Lord G.~ 
Mr. and Mrs. Bertie remained un¬ 
molested in possession till June, 

1094, when Lonl ft, ou his fadier's 
death, bsought qectuieuts. Mr. and 
Mrs. Bertie, filed their bill in equity; 
aud Lord ft filed his cross bill. 
Vpon the bearing of these causes, 

1 xml Somert ,. assisted by the two, 
cliicf justices, Holt and Trebyi 
creed, that Mr. and - Mrs, .Hcrlifi: 
bill mould be dismissed,. *bd/thqt 
the trustees sliduU convey to,L£rt£l?i^ 
&c. according , to tc»tatocs>wiil M ai, 
w h.d 

vent (he marrisgt; 0d 

lords thought 

lief, end. ordered, 'tift 

should. convW "re^- 

molbder 


• • • 

male of his body; remainder to tIT. 
fight buirs Of testator, slid that liters, 
iltould be, no account.'of. the past 
profits.- ' Bertie ,t. Lord Falkland, 
yi. mi. Colti’ P. C. 10. truly 
•toted Jhm the Journnh, bat S. C. 
« variously reported in 2 Vert*. 3331 
Salk, 2 . 11 . 3 Ui. Cs. 12 p. I SB. ' 

11. A. had isMie, s atin,- and by 
hu second wife • two sons and >ut 
daughters. A. settled Ips'estite on 
Ins eldest son by the tK5cootThuinugc, 
m tail male, reniatuder 16 the second 
son of lift same ana-rime, remainder 
to the heirs male of- b» Wy, -mid in 
default, to lhe sWtif.dtefittt m«r- 
nage, provided th*V ^.Vy : . (ht de¬ 
fault of issue, the estate cadie lo the 
son of the first marriage; be, -or hit 
heirs, should pay .flttiO to the 
daughter*. The son, by the second 
nianiage, entered, and suflferrd a ro- 
covery of a moiety of die lands, and 
died without issue, by which one 
uioieiv cauie to the. son of the first 
marriage. Decreed, that the moiety 
lliui descended was liable .to pay die- 
whole ,£1000. Ilootey v. Booth, 
M. Ifiy«. 2 Vern. tfrcLrW i'- % . 

32. Legacies were wiyen^tq' A. 
II. C. aikl D., on cotj^ftids^.^at at 
llicv came of age, rei 

lease all claim 

only such a.* refuse -fair 

legacies, fi>r this coftdySrtrttaU be 
tukrn di^nOulrteht. Umhe* v. Mir- 
mr. II. 1704. S*Venr.478. ; ‘ ^ * 
83. I. S. seised in fee of land* 
both jii ywcuiuu and in revenf^ 
ana- die ueittfi of A ., unci Having s 
toftind d-iughtciv devised fa buids' 
in possession to his wife for’lifc, and' 
r faff devised the ^ftspefitive ptc-*' 
(SW **:lo his son and but' lioir*,o^ 




K *•'. V 4 • 

ionroaeds 


b'T 
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which was decreed, to be done by 
tale unless the heir should ]>r*y to 
have it done by mortgage. Bacon 
v. Clerk, M. 1718. 'i v F.Wi478. 
Pro.hi Ck.tiXk ' • 

34. A rcvemon is tn estate, ind 
a beneiicial one, aurf may is well as 
auy other estate be iletised on con¬ 
dition. S.C. - 

35. A. bud issue, three sous, B. 
hh eldest, (srbo died in his life-time, 
leaving a daughter;) and C. ami D. 
A devberf hn& his wife for life, 
and after*-1te*4bdi to D. and Im 

that if C. shouM. 
within threenuunhi after the death 
o( A.Vwift, rjpoy to D. i*500, tlim 
the kwdtb vnfeaia to C. and hh* heirs, 
C. died itt the life-time of the w ife. 
Decreed, that the heir of C. shall 
take advance of this condition, and 
not the right heirs of (lie testator. 
At I Ilk da if in devises and limitations 
of am, an estate may be limited 
out to a third person, upun the de¬ 
feasance of a former estate in Jlv, 
if the conditio* be not tun remote in 
point of time; and though there laze 
been tfords found out to save in up - 
ptarojice the maxims in tht common 
lav, yet in truth and effect the very 
benefit and advantage of the condi¬ 
tion it passed over to a third ptrvjn, 
notKitAstamliu&the mo lira of lav 
lint a rtnoger gumot take advantage 
of * Amdrtioii. Diet per b>rd 
Pari*r, JHarir?. Mmh, K. 1719. 
Pre.inCiu.486. 10 Mod. 419. 1 

Stri. i2<)>-lS(He, in Harvey o. 
Aston, 1, Atk. 377, Hitts, C. J. 
not of. opinion, that tf a stranger 
hod tmjfomd a condition, it ms as 
strong oi if a father Sad imposed,it, 
and that the rale mao. seat founded 
on the consideration tf the -person 
giving^ but 'bn • the ' * 

cuinii est/daro cjio cat 
U/uugk a condition *utnot msfiftt-. 
nm of lam dor/sable, 'yet. shift fie 
Statute of usu by a* equilabU m* 
drvctmn tf it, ihe derive nut* take 


ci/tal cast might hurt released this 


•f 


36. None but., die' heir at law 
take ddvantageTof a conditkMi. 
Hhuky o. Cor, K. 1737.. S Kq. Ab. 
549, pi- 29. But a condithm will 
bind the heir, if (he devise so takes 
effect as that lie must claiih under, 
tlic ancestor. Miles v. Leigh, M. 
1738. I Atk. 375. . 

:«7. Testator gave ^550 to his 
daughter, aiul devised his lauds for 
ft) jean, in trust, that if his wife 
dioiild pay off tlic £bb 0 in four 
sears, llicii he gave the lands to bis 
w ife for life, remainder to life son H. 
and hi* heira, and f»»r want of such 
Uuuc, to him and life heirs for ever, 
and ihc lerm to attend the inherit¬ 
ance. 11 k* wife did not nay tlic 
money, aud die estate was sold under 
a deenv. Afterward** a bill was 
tiled u'T.iiuat the divfen* of the pur- 
ehr.-er, fe the son of II. as heir 
in tail for the reversion of the ft) 
jears term; dure huviug been no 
fine leurd to die purchaser by II. to 
bur the rotate tail. Mild, that this 
was a eonditionil limitation iu the 
wife for lif*:, taking place us an txv- 
cutniy f**r it wau'.cd a free¬ 
hold to >npjM*rt it as a contingent 
remuiiuh r j and tliough the i stale for 
life iu Hm wife was a piecediug exe¬ 
cutor*. limitstM*, whiih never took 
effect, bccuusn slic did nct-pnfeini 
the eoudiliou by pacing the money, 
y*t die estate tail to H. ytt* well 
liroiled, cx|*rlaitl ou the trmi of 
99 years, ami ibis being an sourctttoiy 
dt'visa, the freehold de^nded to II. 
us heir ut law of ttV.alor, tfll the 
four sears had elapsed, or the wife 
hud uerfunned the condition. J)t> 
creed in favour of plaintiff? title to 
the iulieritancp: Jluyrard. v. &if- 
tttgjleet, M. 1737* J Aik. 422. The 
pnuaplt that u remainder over shall 
take t/tAt^lhstonJiag the am- 
Jim prrctJinf! «■ 

tote, Md o* th remainder it 

Utter arm or be 
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j reformed, is recognixed tm many 
cases. Vidt Scattenvood. t». Edge, 
Salk. 249. Jones v - Westcomb, 1 : 
Eq. Ab. 245, pl. 10 . Hopkins v. 
Hopkins, Ci. temp. Talb. 44. An¬ 
drews «?. Fulham! 2 Stra. 1092. 1 
Ves. 421. 1 Wilson, 107. 3 Burr. 
1624. Gulliver r. Wickeit, 1 Will. 
105. 2 Stta. 10«3. 1 Ves. 421. 
Wig r. Wig, 1 Atk. 382. Founereau 
c. Founereau, 3 Aik. 315. Aw-Jjn 
«j. Ward, I Ves. 420. Bradford v . 
Foley, Dowd. 63. Slatbam v. Dell, 
Cowp. 40. llorton v. Whitaker, I 
T. ltcp. B. it. 346. l>oo v. Brabant, 
3 liro. Ch. Ca. 393 . hi vide post, 
tit. Executory Devise . 

38. A. devised bia real estate to 
Ins brother B. mid his heirs, on con¬ 
dition that K. should give a release 
within three months after the testa¬ 
tor s death; and upon it^lcct lie de¬ 
vised it to R.—U. dial in testator's 
life-time; decreed, that llie devise 
over should lake place. Contra 
the opinion of the court of C. 0. 
in It or v. fYickett, cited in 1 If lls. 
107. 3 Harr. 1624, and agreeing 
i vith Funner*** v. Yannman, l Ves. 
118. JlrtltfH v, Hard, E. 1749. 1 
Ves. 420. Joi/rsv. Wnicambe, Pre. 
in Cti. 316.. Gilb. Eq. Rtp. 74. 
jlndmcs v. Fulham , 2 Sira. 1092. 
Cuhiver v. Il'iekett, l M ils. too. 
S. P. 

30j[cstotor devised to his son A. 
in tail; remainder to B. his daughter 
in tail; remainder to his daughter 


C. in tail; remainder to her son D. 
aud his heirs, oh condition that ht 
pay to his elder sister, plaintiff's 
mother i’lOO, soon after lie should 
be poswssed of the estate*, and on 
default, the estates should be to die 
plaintiff's mother , %c. r l lii* is a 
conditional limitation, and there is a 
legid remedy for raising the money; 
it is a condition subsequent, as all 
conditions turned into limitations are, 
it is to be raised after D* comes into 
possess!sii; and the only doubt is, 
from the devise over being limited to 
the mother, without aavipg her exe¬ 
cutors. It is agreeable to law that it 
fthoiild extend toe sectors, aud tes¬ 
tator was writing what would be law, 
but he left off i with an -ft ccttra 9 
Embry v. Martin, T. 1754. Amis. 
231. . 

40. It has berm declared that con¬ 
ditional limitations shall nevtf be ex* 
tended beyond tchat is absolutely ne¬ 
cessary Jrom the context of a tciU, 
and shall not be supposed to govern 
any disposition, except that upon 
trhich they may naturally be sitp - 
posed to uitacn; therefore, if a tes¬ 
tator ?a}9 iii his will, that if his wife 
shall be ensient at bis death, and a 
sot- dial! be bom, lie.'givea it to that 
sou, and after bis death, over; the 
condition has been construed only in* 
troductorv to the gift to that son, if 
horn, and not to govern the limita¬ 
tion over. Moline* v. Crudock, H. 
1797. S Ves. 320. 


CONDITION IV. 

• • 

. Performance expressly, or Cy pres > rhere dispensed eith. 


41. A. devised to each of his tbugW 

ten .£20,000, 

either of lh«n ufaould fcujtf Ittfpfe 
Jfi, or without outwent, tbin 

£ 10,000. On. 

witli consent, yet 'she bav^fhe: 

wI iulo £i0,000. Bern# v. Sfilitbdryi 
E. 10JI. 2 V«ni. 233» Skin. 283/ 


•/* a repast of, S. C. nomine, Lord 
‘aUtturrf.cw,.* Veut. Sftf. 3 Ch. 
'jfoiS&r it-if. *&d to have been held, 
'tfaUMk conditions ought to have 
^nambStdmU/L 
&4&P6S*:}* itmst to A. for life, 
'iwjtwJej; (s> bis first wul other win 

on condition that if A. 
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that rani 
reserve * vail 
enter, 
wbc it 
of a ktim 
«. A 





under 


should die without June male , or ?'/' f, 
/is father,should not, m his lifetime, 
convoy and a^urt to A. tiro-third* of 
the tit at t settled on P. at hit mar* 
f iage* then A. shaft have no benefit of 
the devise. This is a subseqoent and 
not a precedent condition, aud a sk» 
vise by F. to A. of on equivalent es¬ 
tate, is a sufficient performance of 
the condition, to entitle a court of 

S uiiy to relfeve against the breach. 

omcr . or JSamfitldi v. Popham, 
Colics’ P~C. l. 1 Veto. 79-344. C 
Van. 427.449- 1 P. W. 54,* aiul in 
S*lk. imperfectly. .• 

43. Decile Jo A. and the heirs male 
of her on comlnibu that die iil- 
tcrmairy with, and have ittue l»v osh* 
aumanied Scorfe; and in dchiidt id 
both condition he devised over to 15. 
in the smne ipaimcr,.’and m dcfuiilt 
thrreof hf dcrSkxt tlt) C. fur G> } cars, 

H he so lofig.titof-remainder to dm 
heirs of the. body of C. and their 
iiMic male for ever. * This is n good 
estate tail, the words of tlieivndiliia 
amount to »liinitution, mid the estate 
o! A. or D. cfoe* not crave, though she 
ixrairia oimmf anoilicr nutnc, foy the 
remainder is in default of both condi¬ 
tion*, and hbe'ifta-y survive her hus¬ 
band and tbenf Marry a Sear/e. Page 
v. Maynard; 2 Salk. 670. 

SSalk-lKKr..^;.,^ 

44. There, fo4 distinction between 

ion and a cowlilion 
land ;■ if the donor 
.a condition to re- 
will not bar, other- 
tcf'on payment 

: vww‘ g ranted for uo- 
iW.’td aii estate, held 

___ __ v subject .to certain 

condifio^^lMch'ixot befog implied 
4 tM\ i«‘*cf»rdfagr to the^tnet letter, it I 
*m fteckrwOoid, I 

M. 1704. i c. ■**&&#*I 

- *• a * a . • .a*« H • i 


A. ga\ a some. lottery tiriceu^J 
among h$r arvvajto, on condition that 


• 

boy's ticket scat a prize of £ 1000. 
Decreed, one moiety to die daughter, 
r ir an infant \vmj be bound by o.con- 
ditiba. Scott *. Hsvghton, T. 1706. 
SVcm,*®*/:. f 

r - 47. A. devised higestate to his son 
in tail, remainder to 15. for life; on con¬ 
dition, that lie took the name of. A.;if 
not, tlieu over to D. The sou jiicd 
without issue. B. performed the con¬ 
dition, and died. 15. having ptHbftntd 
die condition, D. took no estate, but 
it reverted to the heir of A. Atnfinrit 
v. button, K. 17-9- 3 Bro. P. C: 
4 *6. - 

4tf. L^k\ to a feme, on condition 
"1)0 married 4 man named Bartow. A. 
took that name, and die married him.. 
Held, by the lords, not such a per- 
lur nunrc. of the condition as would 
entitle the feme lu the legacy. Bar- 
line v. Bateman, T. 1730. 4 IJro. 
P. C. 104. 3 P. W. 0>. 

40. In a setiieincnt, a term was 
raised for daughters' portions, via. 
.1* 10 , 000 , with a proviso, that if the 
lather should, by deed or will, give o. 
leave the sum of £\t)fX<), it should 
be a satisfaction. 'Die father devised 
land* lit ihe d.ilighters, of the value 
of „£ JO,IK JO; this is no satisfaction, 
fortneney and land go in different 
chain,ids. Chaplin v. Chap/iu, E. 

17-*4. .1 P. \Y. 24*. Vide Hast- 
I ccod v. I imke, 2 P. W. fijti. 

•#*). Where a condition has been 
performed, to a jeasoiuible^VAU'iit, 
the court has dispensed widi the want 
of circumstance*. Harvey u:\Asltm, 
E. 1737- 1 Atk. 373. , Dopey v. 
Deshoutrir, 2 Atk. 261 , and notes to 
3d edit. xide ctiam yxirfyr.liu,Car¬ 
riage, vi. , • 

51. W’b&c a epudifoay is annexed 
by a will to a devise, enter ofreal or 
personal estate, *n& no. notice is rv- 
uired to bo- giv?$ dbr any person 
^ lined to jrivelego- 

. £T7a«. t if* * h i 4 i _ JIZaI — 



m, or 

wd |l««y 

over a lor- 
^ Suppose .an estate 



CONDITION IV. 


limited to A for lift, and to H on 
it it mi 1011 liUous, and to C. in 
fotma pinhita, it mdl take m cseiy 
c niidiUon iu the preceding limit ttum*- 
to II —Vha win if Uidydo*, T 

1743 C Vtk 630. 

5?. ^otuo ii necossvy to * oik i 
foitenure in an heir. though not in 
a slrtiugir, the littci can only tile 
under the rash uniml til it impose % the 
lowbrKjii, but the fcumi tutus bs 
4*t m i nt, ai* 1 is ignoi rot ol tin «k \ i* 
Jhoii on \ Ilusupfnn/, II. 17 jj 

Amb Cifl 

ji. \ m andfaihci i annot appoint 
«I'Uu-Jian to his gi anclson, but I 
in »y p\v hts estate to Inm on condi¬ 
tion ol a puticul it iniuduu being 
i| p jiiiti d, and if the fathi r does not 
• him ut f lli< rslitf udt Im fturki+tcl 
IV le s Js igh 9 Ts I7% # > Vnib 
in 

it A sc lied in fie ol some elites, 
ami ol othu* ioi life ssilh ic naiinkr 
to In son m till, tits 1 st d all tohij v**i 
lot lilt, umnudii osti in «%liut Mi¬ 
di iim lit on condition lbitn hi did 
tut sufltr a iciovfis ol the cniailtd 
c utc, and settle it to llic dt.isid 
it t s, tluutht ciUtc in fee in go o\ti 
Tlu son entered, and did in my ai»s 
t • shew an elec turn to like nndii tin 
s 1 * 1 , but ncsti stilled ihi eslitc as 
ji quilt<1 Held, by the* loiiU, tint 
tin son not baling settl'd tin. t lat« 

/ w iuu uf to the t ontliUvH, thi ihsi« 
s% is smu, and tlu n tiu cnl nil d itt 
«\oiildtike i*i onn course,unilUctid 
by the is ill Date oj Montague s 
find HeatthtM , I! 1767. 6 llio 
I* C. C 1C Amb. h »J S C HDfutit 
I on! HeatMu v. Lord Ctudigau. 

} i. Legacy on condition to icleaac 
ili claims on tntatoi ’■ estate The le¬ 
ft tiee took tin* legacy, but did not 


I tiully nkt ( IF i» hounl In h i 
election, uid hit i ucul jis ah i f l i 
base Entl of \ i tluun/nl k 9 \. 
J oid L it u ##/, oi b l hjh s)‘ id, 
K. 176s Amb bu j/i 
I f) A gi*i Ins mV U c u c of Ins 
luimtuicat D cue motion ot hric- 
- bug then Jl< oiteissaifh Miffuccl 
a if casus ol tin » till a 1 Ji uil 
d\iug \s tUcHit m unmans sukseqiif 1 1 
di jm 4 d u diii l t d to his 1 eh .t 
i at i I* *wlc shall kau the In j u %t 
dist h ngi . 1 ol Ik eood timi, uhii u iL 
mo* is put it cut o! Iiei poiurio 
pul nr in I ) t U v v J ai/g wuicA /, Oi 
11 ¥. T 1771 7Uio P.C 177. 

%\ il b 

•7 A turn toi sens torn] <imod 
| t»lu soid ujian noii-pcitoiinaiK 11 
4 ci• mi becomes sold s Uhout 

intis, but it a laodioid di ft «n . 
ujlUtlii ptiloi monteof icon *ju i, 
hi c ini ot insist upon a Jufuti i i 
fh' nun nnioinuuce i’le in n %. 

/))'/«, V 17KS 2 Hid.; i PI 7b 
H Mill it III* stati It d* \ im. I oil 
total tun, t tin 4 possesion 11 Is tin 
dcs* r cc to the (Mitoimamt « i, 
though then be a loss, foi be sh u* l 
base eoioidtiid ot dial ben c i e 
’ took pu»a*oon. JlUn^ueif-Cn m / 

Js ! hut s Hospital, M. 17< > # 
Dio 1 b Ci i(i> 

/*• B m 1 d lulled to ith’iiljci- 
son to *k (hhfuul to the «»hl it, c»i 
pt ilninuiiie of a coml.uon.! U-u fi¬ 
le el on |a lloi ni uk e Irons tin on^u I 
scaluig, though Loth oMuji nnl 
ol)Ii;«.i Ik chad bo a bond by i 
fun* ckhstied to a sti h mu be I u 
inaiiiaxp, as an cseiossl, to be di- 
liscitd on c nnd lien. is good tLoi -1 
tbcecmrltionbe|HiloiUK i d # dtci u u- 
naae. (juifut/n s Gtahaai, ll. 17 1 * 1 . 
1 Ves.jou.27o. 
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CONDITION V. 


SM-perfamance .. Compauptiun. 


In all caws where the nut Ur 
lie* in compensation be the condition 
preceijeot Or suliaequent, there ought 
to be relief.- Hayward v. Angel, H. 
1683. I Veto. tfM. And the court 
will rclicto, «gamsE the breach of a 
condition precedent, .where it is in 
nature of a penalty. IVal/U *. ( rtMiiy, 

1 Cli. Ca ; 90. 

61- lands in S. to lti.% 

vounger juri C. and declared' that it* 
lie shhuM/be hindered from enjoying 
them, ha'should have lands at It. in 
lieu. A jBabiety* of the land.* at S. were 
evicted, and C claimed mil the land* 
in IkZ'Sedpcr curiam, lie shall only 
have ari emmlent out of H. for the 
fried lands. Tylc v. TyU, M. tflS l. 

1 Veni.StO. 

Qii A- ramie a voluntary settlement 
on his soniti tail, remainder over, pro. 
\uH that if Iim son did not pay a 
certain tom on a Certain dav, his ea- 
tale should 'cease. The son did uot 
pay the id<>n>y mi the day. Oil his 
bill to be leRefed against the forfei- 
ture, the ctMJrrhfiwed relief, for the 
conveyance. voluntary, and the ! 
father might Aftprise what condition ! 
lie pi eased: O&’.fui son. bwpdu/f v. 
bjuadaJtfjfif 1687- 1 Vcm. 456« 

ft). lands to hit eldest 

daugbtei'ftti condition site should pax 
certain Sams in six months; and in de¬ 
fault; tfcmtb his second daughter,* on 
the r J lie eldest 

daughterdH Hot ]>ayihc mooey within 
Mfc sis ippuths*. : The court nut cn- 
tbtrtime, and has usually done 
it in slj cases that lie in compensation. 
not*Im*A9^ip L &m U * Vrnn. 

or jferfASfTW/fci '* SS4 ‘ ** 

P. Cv6«T. CijOrf P, 


9. P. if not S. 4 .Cs where if trait rr- 

solvtd, that the second dauuhtrr 
should hate the hunt, for'lifts cutest 
could have no relief. 

64. M. devised his land to L 9. liv¬ 
ing jf 1000 to his heir. K &. made 
default, and tl»e. Iirir entered und re¬ 
covered ; yet tlic court relieved the 
devisee on payment of principal, in¬ 
terest, and costs. liararrdidoa v. 
Fa nr, M. Ittyf). 9 Vern. 306. lit 
vide (iriavtuH v. Ia)F(I llrure, M. 
1707. 1 Salk. 156. Q VW 505. S. 
V. where the court rclirvetl the deviser 
tt\iain*l the entry of the heir, hi pin*, 
they Kill nlteaus relieve where Hu y 
run give mm penult ion Jor (ht bum It 
of u coin Iif inn. 

65. 3. S had an estate in B, Iw his 

first wife, by whom nho he hud :i 
daughter M. liv the mnrringo article* 
if was agreed, that J. S. should leave 
his daughter M. iY>00, if the has¬ 
ten d* am ailed it , wit hi a oar i/ear after 
his devh . A. tlx- father n{ I. S. w :n 
then living. H. married again, ami 
h id aoxenil danghti» ; by deed in bis 
life-time, lie guve the. estate ill II to 
M. and her hciis; end hy deed also, 
he charged his revcr-doiiary lewis in 
D. witli to each of his daugh¬ 

ters, and died. M. tleukuftllcd die 
jC-MX), and interest. Ilurcoarf, C. 
S. decreed, that M. should have the. 
■£*£500 with interest, frorti tin* ch alh 
of I, 8., that die estate ill B. could 
not bo an equivalent, ‘because it 
moved from the rnothey and 

was the condition of*tbU -rnarriHge 
agnwwjtit, that the reveniim id* the 
lajjds tu IX couWfKJt be ad,because 

wetonot jbttt in bring, and the 
J. 8^waf lheo living, uud 

it ought t«* 
•riew at the time 
Anon, M. 

l^AKlA^ pl. 38. 


fo. 



CONSENT I. 


fifi. “ I give and bequeath to E. B. widi a condition to fall into the 
«£lOO, to be paid him within six residue upon liis signing any inalru- 
t no n Iks ujlcr he shall have served his meat, agreeing to sell, assign, charge, 
apprenticeship” E. nui ittaj from or dispose of it, or empowering any 
Ins apprenticeship, sod died* . De- person to receive it, See. in the most 
creed, that the serving the apprentice^ comprehensive terms. B. took the 
ship is not the condition annexed to benefit of an insolvent act. This 
the legacy, but the appointment when was held a breach of the condition, 
it ahull be paid. Sidney v. Vaughan, for the act was voluntary in B. Shut 
T. I?l£, 2 Eq. Ab. 311, pi. 4. v. Hall, E. 1807. 13 Vea. 404. 

• €7. A. bequeathed an annuity to 

CONDITION Vt 

Void Conditions, 

IX It is the constant ndc of law lion, inconsistent with and repugnant 
in conditions subsequent, that if the to such gift, the oraditioa is wholly 
performance becomes impossible by void, and the qualification must be re- 
llie act of God, it is absolutely void. jcctoL Bradley v. PeiiolO, \L 1797. 
dray don v. dray don, or J licks, H. 3 Vcs. 324. So a condition, that a 
1739. Peyton v. Jlnry, T. 1791. teuaut in tail shall uot afien, is repug- 
vi IK IV. Wo. Janes*. Suffolk ,! Bro. nant and void. Piers v.: lYinn, ll. 
Ch. Ct. 529. Harvey v. Aston, E. 1676. Pullexf. 435. King v. Bur - 
1737. 1 Atk. 361, and notes. chell, M. 1759- Amb. .379- And 

lip. Ain I it is a rule loug since es- there art several cases of the same sort 
lablished, that where there is a gift collected in 2 Danv. Ab. 22.. 
upon a coudition, or with a qualifies- 

% 

-..if. 


CONSENT. 


$« 

«• 


iKTSjtrtixcA or implied, where binding. 

11. 0/ Counsel, Solicitor, or Agent, where binding on the Principal. 

CONSENT!. 

• * 

Expressed of implied, adhere binding. - • 

• • 

* • • ,#• • 

1. I. S.depori ted£300 'm a scrive- 2. Where there wsu an ensure in a 

t’s lmndt, who without die content will, wd the executrix contented that . 
1. S. laid it out oo 'ja. defective the will should be pro red aa if no era-* 
engage, i SJhavTiig.by-hii agenb tare had betit mide, the dull be con¬ 
ceived the intereat for w» yeany* ityWbjl ^ tfpjtot. Parker v. 

,1 noticed the t nortrt^gg, 1684 .1 Ymi. e57. 

ipta. Dcoreect tie t&U. Jiaaf'tfee Tfewgh Miggeatimt of fraud be 

M. a*rk v.PinM%]&im<*1l : jmduiri apparent, Jet? the com- 
xem. 48. "• 1*ui^^UK*»lijr »iuownaQleinu 


1. LS.depoMted £300 in a scrive¬ 
ner’s I mods, who without die content 
of 1. S. laid it out oodefective 
mortgage. i. ti.,'having.byhit agenb 
received the intereat for 9 MB* veare,, 
anil noticed the rqortrt^lnw^ji^. 

i'reem. 48. •. >£ <■ "•' 


<aU 


WJt.» -1 :i ■ 



act, the court will not relieve him. 
I.loifd v. Tm % E. 1698. Colie*’ P. 
Cl*. 

4. Where a decree. or order ap' 
pealed .from is madf Upon t/uapneti 
l**ti oiru cOMXnt, the afipeat MB bo 
dismi&sed. NorthcoU v. Northed v, 
H. 1704- CoUes* P. C. *87*and this 
is «n c<abl»3lu»d rale*. Tdtkr r. Snn- 
H. 1773; 7 Bro:;P. C. 4*i. 

.5. An incronchmettt; of a water¬ 
course was mf&de in tlMfitifancy of the 
ancestor, wto-acqtsiefced for til years 
after he be^atne • 6T sje. The court 
wonldndt^fteAshrds notice his com¬ 


plaint 
II. !7< 


MH*. Rodbritl 




1.1707; (Mb. liq. Rep. 8, 
fi. A. by.ifcverjwg a wotcr-counie, 
brought a ihiiaarfccupon B., who con¬ 
nived at it j jot the aunt grunted an 
injunction, fo? every continuance it a 
fn& imhitik# jiuto. M. 1709. <1 
Eq.Ab 649;pl.4- • * 

7. Where chitrcltwanlen* by order 

of die pariah commence a sail, the 
consent of the parish shall bind them, 
and the vastly book shall be allowed 
as evidence e# tl»e consent. Cart of 
Radnor 1718. 4 Vm. 529, 

p*. ;■: •:• 

8. art&areement to submit 
to thedeem/tMTieilJwr party toap- 
pal, w» aigwrf*1»y data parties, and 
a»d. an dWte?. df court by consent, 
yet the ctow *ty» allowed to be re¬ 
ward. vlintfs*, Fauctlt, 1L 1733. 
3 P.W.U&&*- 


"'her® 

dered 


whom a 
has surTeu- 
.. it for 18 
wiUoot direct an 
**aue tb "6pv-: tfce bankruptcy, ewi 

doubtful. Ex 

parti mttlT. 1743. 1 Atfc 104. 

10. Afte** levied 

and wife* W. land* 
buttheuseeiM** 




band only, not varying from what (lie 
wife intended, tliis sii:i)j bind (lie wife, 
paruailarly after op ncqnkscencR of 
13' years after ibtf. feus'-wnd'a deaili. 
SaaHtOHi. Jtaveji, T* 1744. 3 M- 
, Ktf. • ;.jfr' y-* 

11. A. immediately on bn coming 
of bee, - released to bis rtioibcr all 
claims on Lis fathers estate, sml after 
an arquicscr uto of five year* idbght 
to act rise release aside; tlunijch such 
a release must alw ays create suspicion, 
jet the court would not set ft aside till 
tbe muster had taken the nccdqut, at' 
no paiticulonmporiuon wu.i charged. 
Slfvdmm v. L‘titlin'f, H. 174fi. 3 

Ark.- 12 . 1 . . * 

12. An agreement not signed by 
one party is binding on him when- ac¬ 
quiesced i:i and acted iipoii, tor it 
is the ameincnt of alL Ok at v. 
Davin, ll. 171*4. I Ytf. 82. 

1.3. Jf a man build upon another's 
land having Do title, mid the other is 
|iassivc, and stands by without giving 
notice of hia title, the builder .ball 
have ihe land in equity, and ertjcy the 
building quietly, for tlicre toinin *c /W 
ttdifirio. Attorutjf-dtnrnli. Pn'.iul 
C<it. M. 1744. «j Mod. 411. Evil 
India Company*. Vincent, M. 1740. 
•2 Atk. 83. But these tort of rases 
have never been extended **» far us 
where parties have treated on an 
agreement for building, and the owner 
has not come to an absoiqte agree¬ 
ment; tlicre if persona wflr'biiild, 
they must take die rornequctycvK, for 
it u not inch an acquiehcgncr, as 
will prevent die owner fropt insuring 
on his right Etui India Company v. 
Vincent, sup. .. ..V '&■' 

Of tbs redemption, .f aWrlgage, 
or opening tbefcAcctomre after a long 
acquiescauov fidi ffuiigtfe, v. tv. 





iOXMDEnmoNl 


CONSENT It 

O/ 1 11 /,»*/, Svbtriar, or Jgenf, nhin binding on Ihe Vnnupal 

li* Wlien*adm cc liasbeen nndc I tin*owncA terms and the company 
by imwatt ol counsel, n <aiu t be I pioceed to biuld, the silence of the 
iiiifKachctl DU a bill ol n vi* h buu'h i»giut shall buid tin company to tlie 
'• l WML r, M. luBt I \rnk VI; conn act. i!. Indin ( umpwiy f’in- 
but‘U tlio puts iul* liiuiscli aq. a**, M. 1740 . Ath. 83. 
gin ml, hi must snk, Ins remed) Id. A ikcrcc in equity, fomided 
against ciHinal. Jlitntsun i. Run r- upon an order nude by consent. Hill 
'<jy» 'I 1 - 17 ^>. 2 V(s 4 Sd. limdnh v. not be y seised on an appeal to the 
f*ep, 'I. 17 .H. An»b. CJt). buds. JVi mdtU e. Macaitney. T. 

. M* D apprahd to die luid% «taf- 1701 . '2 llidgn. P C. M 7 , lor the 
mg b\ affulasit, that though the uv mints tie nevu enquired mtowheie 
X^b-i hid «hann up the order m tlie d< tree is bonodi* by couient, S. 
Clwiircis, as by conamt, >cthc otic i C. jt)l ; unless it be obj« led, that 
H t\e any authority to bis counsel toi no consent wai loatly gin n f and then 
such cofthent. Appeal dismissed, the uoid 11 mnsent' should be stiucL 
thint* 2 , \. Cage, IL K^XJ. 1 Eq. out. ihimngv. (mi, muk Bin- 
^b. 10 1, pi. 4 . dnh \. Gie, aup. lYaA a. Btukhu, 

10 . A steward had a spmoial an- 1 Uni. Cb. Ca. 481 . In Ilmnron 
tlioiit\ to make contracts with tlic tc- r Unm\u / 9 T. 1730.2 Ve*. 4 bS, on 
nants, die , this w ill not biud llit loid a pi Ution toi a re-bcuinig, laud Hmd- 
h ulu nit Ins i ouxeut, oi uni* *s put ol an Ac said he nould b\ no meam set 
ll <• ban; uu is actually execute d. aside a dec ice made by content of 
///on. h. 1717 . J Vm 0*22, pi. J>. counsel on both aides,, for H nould 
/#*• aits 0/ the sfchutrl, and hoK lie most dangerous. It i», said his 
fu t J.ejo/il shall bound tfure\y } lonlship, an esialibabed lule not to do 
side Copyhold, a. V ulc etuin, Mas- it, and he would not make the pie- 
ai 1 oid •'Meant, 1. Rimupul and cident; them was an appeal of that 
d *• kmd bcioic the Ihwsc of loids, uho 

17 . ftbcie the agrot of a com- di sired the patty to brag his aclnu 
paiiy, in oeaty with dicowuu ol the I u*aiusthiicounsel, Ildeetiam^oith- 
toilj^ip uo reply or objccLon to } ode v. ^orthcote, 2 liq. Ab. 279 


CONSIDERATION. 

I. Ltticfttl and tali J. 

II. t ‘nfaipful nnd ;/wW. 

III. lYhrie a Deed it good nitkoat Consideration. 

CONSIDERATION L 

'JMqfiU end valid. 

1. Wantage ii the high** com* I rite the grantee a greater cqiutx tli <n 
dcrauou in Lm # and ia wflkwpi to | the bar, eseu though no poiuou u 
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paid. A hare promise before mar¬ 
riage to settle a jointure, shall bo ex¬ 
ecuted in equity against the heir. 
.Be/uon v. Lydians, M. 1G81. 1 Yern. 
17. 

2. Marriage agreements differ from 
all others, for they do uot arise from 
tho consideration of the portion, but 
of the marriage itself, and tliey can¬ 
not be set aside, though (he portion 
falls short. Ex parte Mordt,i. 1744. 

1 Aik. 158.. 

3. A settlement after martiage, hi 
consideration of a portion |»aid at the 
time, is good against subsequent cre¬ 
ditors. Stilcman v. Ad/doun, M. 
1742. a Aik. 477. £t ride Cohille x. 
Barker, Cro.Jic. 158. Anon. Pro. 
in Ch. 101. Jonn v. Mnrsk, Ca. 
temp. Talb, 64. Ruaell v. Ham - 
moHil, 1 Atk. 13.15. Broun v. Jon ft, 

1 Atk. 190. Lanou v. Athol, 2 Atk. 
444. 446. Ward i. S ha/let, 2 Yes. 
1G. Ililton v. Jiisroe , 2 Ves. JOB. 1 
tf heeler, v. Caryl, A mb. 121 . 

4. Blood is a good consideration, 


will execute an agreement Stapleton 
v. Stapleton, T. J739. 1 Aik. 2. 

7. Articles fora valuable considera¬ 

tion, and the Money paid, beingade¬ 
quate to the thing, purchased, will 
bind the estate in equity, aud pi cvail 
against a judgment creditor, Qieane be¬ 
tween the articles and the conveyance. 
Finch r. lx>rd BinchcUta, T- 1715. 
iJ’.W.shM. / 

8. A. on ihc marriage of his friend 
B. promised, by letter, to join him in 
a Iwnd of indemnity, against a rent- 
charge issuing out uf It's estate. A. 
neve r signed the bond, hut the mar¬ 
riage took effect in conjuleiur of A. h 
letter. B. died insolvent, aiul then 
A. died. Held, the uiurrLige is a Mif- 
licicnt consideration to support the 
undertaking to indemnify, and it will 
support an w'mmjjilt at law. Kami 
den v. Oldfield, M. 1721.4 Viu. Ab. 
45.1, id. A. 

{). Though no consideration is ex¬ 
pressed in si deed, it lias great weight, 
if the court mx< v.lmt the real 


but not to bqregarded if a|>ecuniary : deration is. Langley v. Jimun y i'. 


coiisideratioo is expressed. So if a 
grant be nmfc to two, and one only 
is of kio,itis objectionable. Clark*'a 
v. IlanKuyt M., 1723. 2 P. W. 
£04. 

5. Love and Affection only men¬ 

tioned in a deed, no .proof of other 
considerations yin be entered into; 
but otherwise, i|. no consideration at 
all ia mentioned. Peacock v. Monk , 
M. 1748. tVes. 128, A deal in , 
consfcdetaU^^f love kud affection is I 
good jHefJfp by w«y of co¬ 

venant tttjitaKl seised. J ligdeu v. 
rallier -BWSKWts. 255. 

6. Meritorioui consWerations^such 
as the payrqent of a debt, or providing 
fur a wife Or child, trill .induce the 
court U| wist , the defect of in in¬ 
tended legal coiriiygnpe. -Wright v. 
^igtefitld, >lJl76ikAnA.4»8TCoii 
man v. Sartl, M. 1789.. Q fiioX h. 
Ca. 12. So irbere k is to san the 
peace aud honour ofa£m»Jy,equity 


1741. 2 Atk. 2ir2. 

10. If at* old creditor nf a bank¬ 
rupt, alter hit discharge. laconic?* his 
surety in an oilier, it is a good oiiiri- 
dcrution for reviviug the old debt. Kr 
fHirtr. Barton, M. 1744. 1 Aik. 256. 

i I. Five shillings, and other valu¬ 
able «nnuJcralioHd in a deed, can at 
most but let in the pruulKwi.'iilHT 
valuable considerations. Walker v. 
Burrout, M. 1745. 1 Atk. 04* 

12. A son taking bcucficndly under 
his fat!i its will, promises to pay hix 
sisters’ portions; this is a good con¬ 
sideration for a bund. • Blount v. 
lhaghty/l\ 1747. 5 Atk."484. So 
a promise uuder age nisjr be a consi¬ 
deration fora promise, when.of age. 

S. C. Kt vide Brooke y* Galley, 2 
Atk. 34. Smtk ri tjlMh, 2 Atk. 

of B - “ ,ld 

' % Win V dm'M tlio 1 cxclwqucr; 

pt, This is mii as- 
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signmcnt for a valuable consideration, 15. An imlcmnily to a husband 

and dial I prevail again* creditor!, against his wife's debts, by her tru*- 
ifw i f Davmif M. 1749. 1 Ves. ln*s iti a deed of separation, i« a 
3:11. •* -’ valid consideration. Stfhhtnxv. Olive, 

14. Where a purchase is made at T. 1786. 2 Bro. Ch. Ca. 90. 
ail.under value, and no imposition ap- 16. 'Jliere is a distinction between 

p<*urs, the court will not inquire wins a mere voluntary promise, and a pit* 
flier the consideration was adequate,' misc upon the faiui of which another 
but uhetlierit was mluaUe; fur if it does Nome act, as entering into on* 
would not be def ined fraudulent under gageuituts, or paying money; the 
the s/atnte of Elis, it cannot be im- first h nudum pactum, and will not 
]>cuc'hed,.iii equity. Undock v. tin it* support an assumpsit, but the second 
Her, II. Amb. 7fi4. SickoU*. fomis a consideration upon which mu 
CuuLlf T. 1752-C Ves. 422. Neither action will he, ami therefore, it ea- 
will the cuwt set uside a <leed fur in- tahlislu s a debt against assets. (W- 
ndcrpiacy of consideration, if the hie v. M'Duual, M. 180|i. 1J Ves. 
|mrtic^ tire apprised of their right*. 148. 

Stereos v. Lord I bit emu u, M. 1778. 

1 ilro. Ch. U. 22. 


CONSIDERATION If. 


Unlawful nml invalid, 

. 

17. Friendship Is no coiisidtraiion, Hr id” man v. Green, 2 Vp. 627. 
audit here such was setup, and fraud Fihuer v. Guff, ‘7 Hro. P. C. 70. 
also appeared, the court ordered the ( (»art ride v. IskerKiiodj JUrcx Ch. 
estate to lie rmmveyed. IHIkbaun ! C’a. 558. Videetnun post, tit Deeds, 
or II nodlwnses, liraq/ield, M. ltiiK). iii. Fraud, j. Heir , i?. 

2 Veni. :K)7. tW. 'Hie purchase of a share in 

IH. Procuring a marriage is a fi an- mine* which proved* to be a bubble, 
ilulent consideration, and a lease made or money paid for effecting illegal in¬ 
ns a reward for such set vice was M l suraitres, are not such considerations 
aside. ScrihulehiU v. Ilrett, II. I7<tt- ™ niU support u bill of exchange in 
1 llru. P. C. 57. 2 Vcm. 445. Pie. equity. JimKn v. Mnrth, Oilb. Kq. 
in Clf^loS. Vide Marriage, iv. for Rep. 154. Ex parte Mather, J Vu. 
Jlrocagt Bonds. So a bond given as S7.'l. 

a ie\y tad for procuring un old man 21. There, seems to be no case in 
of 82, not to alter his Kill , though which mere inadequacy of price has 
new in specie, is fraudulent, and must been deemed a sufficient ground for 
he delivered up. Debtu/tum \\ Oxe, setting aside a contract in «qu:ty, 
T. U49.-1 Ves. 270". unless frand can be shewn as a chief 

Ifp. Iif $11 cases where fraud mud ingredient in the transaction, ’but ns 
imposition appears, lio colourable or to what shall constitute * Mud the 
pn.toudecl conlidef^otf can support court has iiewr jret Wtured to lay 
a deed. Vldb WmrrSmllJ Ch. down J fo ?; 

Cu. I«3. CfarkDn v. /Wr, « P. 

ir, 







SftO cor* HOLD I. 

COXblDLKATlOX Id. 

Tlhoe a Dud t\ good t>Ubo*t Consideration. 


HI* If a uih 1 us a judgment, and 
it n t\u nded ail an e)c£tf, the l*ua- 
b-uid may it without tovuidu*- 
tiou. bo, if a judgment be gheii ui 
tiustf>ia fchie ^, who names and 
h> chum ul of her tiu*tres H in pos- 
session of the Lnd extended, th« huv- 
b nidiuay avignlhe extended mtetest, 
mid if a has a deciie to hohl 
lands ull a debt due to he i in paid, 
and site x* in poises- ion iimUi the de- 
cut, and maim*, 1 m r hualmnd nns 
ONsi^n itviltlioulioii^idciJlxoii. Lind 
('mtm* *. PuschfJ 1 ,T ITU 0 P. 
W. fiba 4 Bio. P.C.lbH 

tfl. In ihliuj! H« fr* two «h rds made 
to prosidc for a mfe oi < hiUreti, it 
lw* mter bcui HH|ii«ied that tlinac 
deeds •hniki be Joumlcd ou au) %alu- 
ah'i con idciation, in die »litcl srnn 


of the word. llarcryi. II(Dv*i/ 9 E. 

1 ? to. Bam. UO. 

•14. The assistance of the court 
cannul be bad without consideration 
to commute u party tedut que tout, 
as upon asoluntary coumant to trans¬ 
it! nUkL, he. But if the letpl con¬ 
veyance in -actually mode, constituting 
die relation of uiiNtee, and rKti 
que toil , a<> if the stock in actually 
tiaudened, Lc. though without coil* 
Kidtiatton, the equitable nitcii nI still 
be ttdorrtd. VMwm t. (L 

180-2. C \ es. (> tiu 

Ji /*» toW/f> ttmfrnefS ulr/r 
(*(**/ in • /any, and *y kbit tun «. 
do at nuts shftp //•«/, wdr Agreunmt, 
si. Bmulj it. DctdN, li. 
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If. IVt/ftf bu a ft UI not duhf • ini fi/lo a itie • toui SunetHh 
III. Surrender, Hunt rd. u irn saptu a 
I*. Uy t+hai Hants Ut ivtb/r, mu! *h> «/ #/ tale. 

V. IlheieiuMe to Dibt and Lt>u ## J\+U by Dtsxeaf 

VI. Lout i Hinlt. /• o 7<**»/• 

VII. Loiifr (Vsd t,u). / tuts and lietactms (b). 

I III. Lotd$J)m\ Quit Kent *,. 

fX. Jfa/wiw/ Cm/o#** (•> llniol Ch'Uumi t,b). 

X. SUhat/t Hi i //c/5, Anu /hi binding. 

XI. RifttV Gmimm. 

MI. fofitodw HtgAh hcftkttn neighbouring 9 Lordu 

XIII. EUalti pur antic sir. and xArie Cestui <iuc tic Jiall be a Tiudio 
far ikefit d taku. 

XIV. In* llu*ck. 

XV. Enfruhihiscmiat. VitimUon. 

COPYHOLD I. 


tf the Court over Copyho/d* (a> CnmflftuU 
- * • 5 1 
^er#^/Aara« 0 tVMrCW l L fiurraqdcra; I 

Wfc # . mcMVSbpui 
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I wu to try a special custom and w-1 ed admonitions, as in Cor v. Ifigford\ 
diet for defendant. Lord Chancellor I M. 1 . 710 . I liq. Ab. 121,' pi. 20- 
granted a new.tmljirtbe Question wn* (aud 2 Vcm. (Vi4, confusedly stated,) 
of value, and condira^d all the copy- or where n tenant grants lease*, w orks 
holders.. Edwin ?. Thomas, T. iC88. aquany, cuts down tunbrr, and en- 
C Vent. 75. * •£‘*y ’ • * ■'* *. - dos4*?lsttirto) without licer.cc, after 

• 2. When* die legal interest of a several admonitions, as in Sir Henry 
copyhold is in one person,' and the Peachy v. Duke of Somerset .T. J 7isi. 
equitable in another, the codrr can Pre. m Ch. 568. 1 Sira, 4J6. Smith 
order ihe^trustee of die legal estolc v. Packhurst, M. l74l.3.Atk. 141. 
to surrender though the cestui gar 6. If copyholders do .not como 
trust reuses.. • Ex parte Butler , T. in to be admitted, after prodnina- 
1749. I Atk. 216. Arab. 73. tious, eft so many court days, tbo 

3. The court will grant an injuno lonl may seize their lands. Clayton 
don for a copyholder to restrain die v. C ookes, M. 1742.-2 Atk. 449. 
lord from opening a mine without a If the teimuts be infante , the statute 
special custom, but not to stop the 9 Geo. l.c. 29. s. i, shews the me- 
working of a mine already opened, thod hoar to proceed . < 

firtux. 'Northumberland, M. 180G. 7. Jt is waste in n customary tt- 

13 Van 936.. Vide Player t. Huberts, mint to rat down trather, or to oig 
W. Jones, 343. S. P. for stone, coals; Uad, epuper, or other 

• * minerals , and not stfckja. personal 

(b) Casts of Waste or Forfeiture. tort as dics with the’'person; the 

4. A. having two new copyholds of tenant is a sort of fiduciary to the 
flic manor of B. cut down timber on lord, and it is a breach of trust to 
one to repair on the other. The lord take array his property; for which 
recovered at law for the forfeiture, trover lies against the tenant, and 
but equity relieved on payment of his axxcts shall unsrrpr tht* damages. 
costs, for it seemed to be agreeable Bishop of Winchester ojKnight, H. 
to the custom, Uiatthe timber should 1717. 1 P. W. 40^7.-)'’ . 

be so applied, diougli there was a dis- * 8. So where &;{fctiito't had cut 
jmte who should set it out Nash v. down timber, ondybUTwai brought 
Lord Derby, H. 1705. « Vem. 537. against him for a^discoveiy, he*dc- 

5. Though relief may be given murred, for that tdlm'mte, his 
against a forfeiture for permissive answer would subject* him to a for- 
waste. yf%agriiust a forfeiture for i*o- tatiirc. I)e»urTcr\flIowed. J(- 
luntSiy waste it cannot, as where a torney-Generalv . I* Intent, H> 1725: 
tenant obstinately refuses to repair liunb. 192. • 

for many years together, after repeat- • V- ;• ^ 

• * 'j* • * 

• # **• O 

. dbPYIIOLDU. 
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jjimndcred to the use* of his \rill 
to he atMtd by three witnesses, 
and uinde nn unaitcMtd will; Mil, 
Jim lamb c Mild mil paw. (lode in 

i. AT. Amh. fiH4. 

II. So wlwrc A. by will duly ex- 
cni'.iii, gave certain ir.tercM* in liii 
leal nrtaU-5 to mich u lm> as Ac should 
dec las c by deed, nUested by h ro ie/7- 
rasa. ily ilwd poll lie ikvl-mal 
the UM ‘ 9 which being at tinted by 
two uitiu'Mpt, lull, it .hIh‘uI(I pa-i 
tin* ultimate use of tin* citynbold, 
*.« declaring the truals i>f the wirmw 
tier. I invent v. Stanfield, T. 175)-'J- 
4 Pro. Ch. Ca. &K1. 2 Vn jtin. 
Illitf. But tVvH linldn 1111111? not paw 
thereby for waul ul a third witness, 
b. C. 

iC. But o copyhdd estate u HI 
uN puss without a »tar render. Mil- 
Lunit r. Milbuiuc, E. 178ft 2 1W 
Cli. Ca. Gu ‘ 

].]. And where there h no cnrfohi 
it surrender In the p# No kill . 
a eiaJoimu tf freehold 1 an r.nly fut** 
by a u i/I uttered nrruhhng to the 
ftutute of fraudi. iluMty r. Grills, 

E. 173 ft Amb. eyy. 

14. The name in m the statute of 
frauds trf[uirin£ the. attaint ion of 
three Jiitnr&a it confimd only tn 
such eddies at jutss by the stalutv if 


trills: (.14 k 55 H. VIII.c. 3. (which 
does nojf citend to customary ertatrs. 
TuftiidJ r; .Pagtf r Mtt: audit hat 
been to milled si net Attorney-Gene- 
rul r. Burnes, M. 1707. cYtm.^yS. 
• ii. Jlut a trust or equity of re- 
dempihu of a copyhold cannot puss 
by a trill unless attested by three 
Kitues#s: for there cun be no sur¬ 
render In pass such trust, end the 
hsuis.of all lands a re within the 
statute if frauds, and (as it arms) 
the devise of a trad diould pursue 
the nature f the estate. Wagsiafle 
r. WagslaHe, tup. Applicant v. 
Wood, T. \?X. Sel.Ca.iii Ch. 4i!. 

1 ft ) et xchcrr the legal estate U in 
trustees a) that the certui qur tru*t 
cunthjt surrender it, it will pass In/ 
hi* trill though unaltered; for 
eqiuU* M*qiiitur h-gcm. Tuffinfl r. 
Pag**, E. 1740. J Aik. Cl 7. Carr v. 
Mm* Ci Aik. 73. 

1 7* A devL' of copyhold lands to 
11 charily skull /*•**, though not pre . 
x i'jnxfy atrrendeetd: far it annood$ 
to 0 it:rec/inn tn l!eh.ir to make the 
mmatier: and it is a lea good us an 
appoint treat under 40 /.Vic. Attor- 
11 c.-Gc 1 .rr.tl c. Andie**, !*• I"4|). 
I Vi 4 . GJ3. Kt rife, rmiul utlie; 
can •», antif til. f harity , ii. 
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Surrender, Hunt if, where supplied. 


J ft. It setrptto bf established, that 
a defect in Ifutpsn cadet af a copy 
hot-: (or in the exersdifip <f n power 
& hit A is governed by the same rules), 
>lu/l be supfdicd only i» favour o) 
three dm rtpilous of persons, 
n rilitor *, wfe % 1 
•«* the ease of\ 

i;«w. 1 p. 

of which bird Hardv^kke nwifro- 

verted in 0<mm.?. OMbYM; 174*, ‘ 

0 Aik. is;), fit tide ujoodHjiY i. 

Vfi. •M$ Dp*.fi. 



Byas, 2 Vci. Iftt. Tud.»r p. Anwm, 
G Visi v 382. Moot. 12 Prcctn. 113. 
fibril v. Beane, 1 Vti. G13‘, Pope 
v. (lurlaud, ;! Salk. 8^ Binby v. 
1*)„2 Bro. a. Car CJGj. War- 

cUl v. Wardd| > ,3..Br4L C3i. Co. 
Uti, or a purchaser^ Bradley v, 
Bradley, G Vera. 164^. Jeoningii t». 
Moon:, or, Bfc^kxnif y. Jonntna, 
G Yeti ftiflKfllro. P. C. <l±\. 

or rhild hath 
.. f, (os an rtb 
rtmaindcr over 
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to strangers. Morson r. Gowau, 3 
Bro. Ch.Cn. 170. Bui it sf*all not 
be supplied in favour of a wifi, or 
younger child , if the heir at lya 
being a child of the testator ber thereby 
left unprovidedfor. tide Kettle v. 
Townsend, .1 Salk: 187. likrkrn t. 

1 lickcn, d Vila. Ab. 59, pt. 20. Haw¬ 
kins*. Leigh, l Atk. 38/. It is not 
material whether the heir in that 
ease be wholly dininhcr'ucd by hb ] 
father, so that he has some provision. 
Hawkins r. Leigh, I Atk. 387. 
Chapman r.Oikaon, 5 Bro. Ch. Ca. 
C29. Pykc r. White, 3 Bro. Ch. 
Ca. 286. Hills v. Downton, 5 Ves. 
557. AW is it material f although 
formerly doubted, as in Ross i\ Ross, 

1 Ha. Ab. 134, whether the younger 
children are otherwise provided for or 
not. Keltic r. Townsend, 1 Sulk. 

1 87. Carter r. Carter, Mo*. 370. 
Burton v. Floyd, 6 Vin. Ab. 50, pi. 
20 . Weeks r. Gore, 6 Viu. Ab. 
37, pi. 24. Cooke t\ Amliam, 3 
P. W. 283, ami Ca. temp. TuJb. 35. 
Tudor r. Anson, 2 Vcs. 582. Pyke 
v. While, 3 Bro. Ch. Ca. 280. So 
with respect to the trife. Bbcocr. 
Cml vvvight,Gil b.Eq. Rep. 121. Suthh 
v. Baker, l Atk. 380. The same 
nib's obtain between co-heirs at law, 
find between heirs in gaxeld;i/ut % as 
t*cha tn the chid so * and younger 
chi Id mi. Vide Bradley r. Bradley, 

2 Vgp*. Rid. Baker v. Jcnning*, (i 

Vin. Ab. 54, pJ. 10. Andrew a r. 
Waller, fi Vin. Ab. 2:17, pi. l«. 
Hut iflhf heir at lav be not a child 
of the testator, though wholly un¬ 
provided for,' the defect shall tie sup- 
idied iu favour of the trife, as in 
Chapman v. Gibson, II. 1791- 3 
Bro. Cli. Ca. &29, where a surrender 
was supplied. in favour of a wife 
against a dUittuthur not provided 
/or bo the ttUatir, but provided for 
dM. mpi - 
mai, t* c * Utctt *r l ~y- -y, . & 

cates, save as 

eldest son 

Harriham r. Kobeil^;Y 
Bradley r. Dudley, 2 Vcnr. UJ3. 


Bath v . Montague, 3 Ch. Ca. 106. 
Ip Kettle v. Townsend, 1 Salk. 187, 
it is said not to he material whether 
the sou is before provided for: for 
the father is the best judge of the sons 
provision. Sic in F ircslcme tv Rant, 
mentioned in n. to Watts t*. Bulla*, 

v nullus. 


1 P. W. 61 . • Walts iv Bulling 
only that a brother of the half 
blood is not within the case, fn 
Tollett r.TolIett, 2 PiW. 489, a 
defective execution of a. power teas 
supplied*for a wife, in Ross r. 
Row, 1 Rq. Ab. 124, (trited iu 0 
Viu. Ab. 238, by the proper name 
of Dews w. Boss) the surrender teas 
not supplied, because tht devise teas 
satisfied by a freehold which paused 
by the will. Et ride Bullock r. 
Bullock, 5 Vin. Ab. 58, plv 19. S. P. 
In Cook r. Arnluim/ Cn. temp. 
Tulb. 35, it teas ou\y doubted whether 
■the rule would extend to reversionary 
interests. In Andrews tv Waller, 
6 Vin. Ab. 237, (he surrender was 
supplied. In Hawkins r. Leigh, 1 
Atk. 3H7, Lord Hanlwicke thought 
the will did not pass copyholds, there¬ 
fore, the point eras nob'determined. 
Taylor v. Taylor, l Aik. 33*, is 
incorrectly reported: far theie, two* 
thirds of the eopyAQtdvert given to 
the wife, which tlig repoiier does not 
state. Lord 11 ardwiche there directed 
the surrender to be siippfisd: which is 
a ease of supplying a surrender 
against ihe heir who took nothing 
livmthe second brother.- Smith r. 
k Baker, 1 Atk. 385, comjmrcs the 
rule to an heir in blood: and no other 
distinction is there made. Ilcrvcy v. 
Ilerver, 1 Afr- shew that one 
brand of a family shall not be pro- 
rided for by the ruin oj another . 

. Mucey v. Sliarmer, 1 Atk. 389, 
• surrender supplied? Fide ctiam 
Alootoo 3 A*. 181. 

Gpodwyn v: Goodwyn, 1 V es. 220. 
;i>ct6c^Anwi, 2VC*. 5dQ.: 

.* vA**** !!, *i ,fh 

YtSem f^oju lutvt occurred, have 
been Mcctdtji bii id&her point, v«. 
tchrtlier it lujpcUntfyappcarcd that 
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the testator iuhniM to devise the i 
t iksurreudcmt copyhold* lit ride | 
Harris v. lugkiie'iv. H.' 17)0. .S 
I 1 . W. fH>, ichnc A. by will, charged 
all hie worldly ematc whh his debts,- 
ami (Kit (I M-uvd'of ficchokltitfif etijrrw 
hold luudj, which he particularly 
of l j his* will. Held, the 
copyhold, though hqttAHTendered to 
the iisc of bis will; l iluill yet be 
applwd inpayment of his debts pari 
f<u<u, with the freehold. But this 
* not new received-m the Lit? of the 
ccurts of Afyih/ t which supply the 
g ant afthf wrrtmltr of a copyhold 
e.'ia fa fit favour qf a editors, so fur 
only a$ ntky appear oectsyai re far the 
payment of ’fh debts: couuyueutly, 

* i’Mr any freehold estate remain* 
app/icabte,)o flat purpose, the ;rant 
of the surrender of the copyhold shall 
Lot he sfyplied, natKithsthuding the 
trpnsi intention of the Usiuior to 
chnrrj* the, copyhold / afcable there¬ 
with, or'ia preference to the freehold, 
t ide Drake r. Ifobioaon, I P. W. 

4 K?.. Ilssrcwpod r. Pope, 3 P. W. 
522. Makibary. Malabar, Cu. temp. 

1 alb. 78. ' Combar. Gitaiii, 1 Bro. 
Co. lav S73;V: Hillicr v. 'fan ant, 
Ca.’trap./? a(b. 3 edit. 288, (a). 
Hut this u lo ot understood of the 
legal efiatewfy; for an equitable 
estate qfltopy/add lands u ill pats by 
surk fan’if } WJmout 'a aurrendt i. 
Vide Carr r r '‘feHiiOn," 9 Atk. 7‘1. 

r/BanuQ. Allen v. 
121. * M'Ximara 
Cb. C*. 481. I/m- 
,5BfSXta.CH.188. 
lb, 3Brb.Cli.Ca. 267. 
Wits hewhieh the court 
has da'retd a Mrrteuder or supplied a 
dfeei infos fnff&e/tisr. wljcre M a 
tiiarristttf ngi^ment the hUfttaul cn- 
ti.ud into a'Vbd tb ^u/render <b»* 
copyhold tfr^bc uue ofehim-tH' fbr 
lib-., rciumhitt^i* HI* mhflfai' 
iMiiaindfi to the, heil* of ^eiV*fiva 
lotfi.t, rki|\Qi?kter to ih4 UuT 

husband/ Dcdrkr 


TuflhcJltt. 
Pdtdtbfe.'* 
r. Junes, V 
idopp v/fl 
Kentish r 
20 . Ot 




the u*c of the husband for life, re¬ 
mainder lathe first ond other sons of 
the mufijRge' iii tufi general, remain¬ 
der U> (be danghti'rs in tail general, 
in prd^r by miking the iasitb pur¬ 
chasers, to secure them frutn being 
defeated. Kandike v. 3¥iltn, K. 
171ff.Gilb.Efl. Rep. 114.. Ei vide 
the fo/hving fubdtzi*io*&' ' r ~ 

21. Besides the before^nentioned 
cases, in which the tcMatofi'oku 
child and heir at tint tens left unpro¬ 
vided for , as in Kettle r. lownscttd, 
1 Salt. 187. Hicken r. Hkktii, 0 
Vin. SO, pi. 20. Hawkins r. lxigh, 

1 Aik. SB7; and where the devise of 
the copyhold was satisfied by a free¬ 
hold which )wned by the will, ’ns in 
Bois r. Boss, fi Vhi. 2 .^ and Bul¬ 
lock v. Bullock, 5 Vin. 58, pi. 19; 
three arc other cwa in which the 
court has refused to aid a defective 
surrender, or to tupp/y the leant if a 
cur coder; as uhere A. devised a 
copyhold tsUiio in Borough English 
to his ildcn *ou, but made :.j sur- 
render, and divisrd houses to bis 
votnigest >on, which were’ burnt 
dinrn, ami lb* youngest son, being an 
infant, hod never entered, the court 
would not supply the want of sur¬ 
render. Cooper v. Cooper, E. 1()92. 

2 Vi-rn. €6&. 

22. Sor where tlicie isa voluntary 
cooteyancc against the heir, unlew lie 
docs any tiling to prevent Ac»ujtcii- 
dcr. Vanes. I'leichcr, T\ 1717. 1 
P. W. 354. 

23. Nor in favour or^a natural 
daughter tgaiust the heir, under tlic 
unccr tors covenant fbr further assur¬ 
ance. Fursukcr v. ftobhtoOH, M. 
1717- Pro. in Cli. 475.56db. Eu. 
ltrp.130. Crickdt'**. Dolby, M. 

l#l».«Ves. lVKC r ’ 

24. i seised 

df freeholdlW^c>pjtfel<i lw>ds, and 

twjy £ r ,p?y- 

Unld» the freeholds 
^JUtMnp General 
f.Eq. Ab'. Ml, pi. 
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?S. IV, Ison y. Mount, T. 1790. 3 
Vcs. 194 . Note, in this case.t/ieie 
teas a parenthesis.... ' '' ' j . _• 

25. No* in favour of jtjunggr 
children claiming ^provision oyt pf 
the copyliold against ilic cuHtoiftary 
heir, Gascoij. rnc V. Darker, M. 1743. 
3 Atk., 4. . Sed vide coUtra, Banks 
v. Denshire, M. 1747. 3 Atk, 085. 
J Ves. <)H, ' Np««, Lord Chugcelfor 
determined the: ease o/'Gasenigne v. 
Barker, a :itk great reluetuuve. In 
hath cases thrrf seat a parenthesis. 

26 . jRor in favour of a grandchild 
against die heir. Elt-ns y. FJfou, T. 
1747. 3 Aik. 508. Perry v. While- 
head, G Ves. 544. 

27. N..r in favour of a charitv 
after several prior limitations in tail. 
A Uorneu-t If Herat y. Downing, T. 
17G9. A nib.. 5? 1. 

28. In some cates a surrender may 
in' dispensed uith, its where a man 
devises equity of redemption of a 
copyhold. Jir 

1 Ve 


cupjiiolix. lircul v. Best, M. I(i82. 

era. G9, or where diere is a devise 
by a cestui nut trust of a copyhold. 
(jreeuhill v. Green hill, 2 Vem. G80. 
Oilb. Kq. Rep. 77. Ilarckins v. 
Leigh, XI. 1734. 1 Atk. 387. King 
v. King*. T. 1735. Mo*. .194. 3 
T*. W. 358. F.t vide Stnidwir.kc r. 
Stnulwicke, 3 P. \V. 3(10. Macey 
»•. Sburmer, 1 Atk. 300. TulTncll v. 
Page, 2 Aik. 37. Carr r. Ellison, 
3 Atk. 73., Alien r- Poulton, I Yes. 
121, *' Macnamare r. .louts, l JJro. 
Cli. Ga. 481, or where a devise is to 
a charfy by will. no* attested by 
three witnessed, it.is good as an ap¬ 
pointment. Attoruru-Gcueral v. An¬ 
drews, E. 174®. i Vcs. 225. 

29 . A&/ in some easts a surrender 
may he 'pMssnsedfrom lapse of time; 
as where plointiffhad.been 40 years 
in possesv«h puri «*ef«dant was an 
infant 18; tma Alta^.the cqurt 
directed defebdsnt 
render, biit tet!»l|lr>^^^g:fon. 
b*ttid, ty.p*U* **t; 
plaintiff 


possession. 7. yford y. Cmarn, M, 
108 3. I Vem. )iO. 

• 30. So Against a writ of slid, 
after 43 year.; possevsioii, 4i perpetual 
injunction.wos minted. ‘Knight*. 
M. Jtfb'9.4l f rccui. 100- 
31. So where a younger won 
brought n hill, surmising that his 
father hud devised to him a copyhold, 
which if not duly surrendered, might 
j to In* made good gs nil mlxutKomeot; 
lie wav otherwise. well provided fur, 
but there was no proof, and hi* elder 
brother having .been fgf 20 years in 
|>osscsHiou by cnujfeni, his bill was 
di.'nu.'i'A'd with jgpata. . Jumcx t. 
.luma, li. 1700.1 Kq. jib. 1 'i.t, pi. 
Jl. 

:> t l. Cans of surrendtr where no 
pivscnlmcuL or admill(iiirt J ftt(ulc. A 
mortgagee of u copyhold having; 
neglected to make a presentment. the 
surrender wca void at law, yc.i iuhail 
hind the !:r.;d in equity, uild prevuil 
against Utc muignecs uf a bankrupt 
mortgagor. Taylor v. Ifhttier, >1- 
J ?m. 2 Salk. Mt*. Cock v. Good- 
felloe, E,17 23. i'uKCtti < Loizlher, 
‘T. 1751. 2 Ves. SO&.j 'Saavf/ijfs/ a 
purchaser icilh not^ r i-filwftkanic r, 
Jcuut n?. E. 170B. iC tMoid 492. I 
Bro. P.C.244. 

J3. Copyhold estates- bad .been 
sunt.iulcred to the uite of mortgagees, 
but tliey were nevcfAdmitted. The 
court held ilwt the mortgagor devising 
tlnnn must surrender to die use of Lis 
will. Kc/iel/elv. &'riiflw, M. iSoi- 
8 Ves. 30. I * - # 

34. A. made n, ^utpodcr of Lia 
cupyltold, aud left it ip-thc hands of 
the tenant to be prx waited* which lie 
neglected to do. Decreed,, t) 4 : bw- 
rcmlcr to be made good, anAjhe lands 
-noved according to tlu* wijl.of A. 
low s* Marti})!, 1141716 ^ 1 Bro, 





no nd- 
v* he 
tlio lord 
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till admittance. Peachy *• £"*«?/' } 
Homenet, T. 1731. IV. > n Ch. 5bB. I 

1 Sira. 434. . ' 

:Jfi. An admittance w void, if the j 

•urrendor be imule on a forgedlctUr 
of attnnieTp. Hilliard ow 

Cm'T. 2 P*W. 77, « 
*«/ /*i# A»ei w* .*** nor /o « 

fbl/uKrd. M vide cortrd, A*bby v. I 
Blackwell, Awb. 503. 

37. A device of a* copylioU (duly ’ 
miTcndered) to A. h^ira, i»i 

trust for B. and .hi* heirn. ***” 

ivilliout heirt: the lieir of iW inwtev, 
has no equity to compel the lord to 
admit him. .. ti'illiiuue. laird 1st »■<- 
dale, T. 1708 . 3 Vea. A7«. It arms 
/> mandamus trill not tic to compel 
the toid to admit to n copyhold, yet 
in Rex «r. Lord of Hendon, I. 
Rep, 4t)4, and in lie* c. lleuint, * 
T. Rep. 197, a mandamus teas 
granted, but the doctrine teat not 
submitted to: and in Williams#r. 
Lrrd Lonsdale, Lord Chancellor 
doubt cdKw jurisdiction upon the rea¬ 
soning vktth supports .Borges* v. 
Whcate, I Bl. 133. /» Com. Di- 
goi, tit. Copyholder, it it said, there I 
are many easts establishing the juris¬ 
diction id' Chancery to compel th, 
lord to nd+il. A% to the chum of 
the trustee, vktre the otyecU of I he 
trust fad, vide Barclay v. Rusiell. .1 , 
Ves. 4G4. \yalkerv.Dcnne,aVr». 

• « I \ 


jun. 170. ; ’ , ' , 

. 18 .. Casts in tekteh a surrender 

prevented byaexident, vat decreed to 
be made., , Attend to dev,* his 

copyboW. wfile to tu» sHtcr 1 * son, 
and fimli^S^reBder not then, prac¬ 
ticable, feTwwailed on buswier, 
who Mta'Us heir, to p« » Vmd to | 
horrendtr at her arms reouest, on j 

payment*■<**>'"* l,M j 

hikUT was 'admitted. Held, •■Msra* 
a trustee for Vr aou, and* «W«M* r 
was «Waecd, ip^rjpayu^nt of fte 

£'£ti. Parks ,: Wf**, *4- 1W* 

10 -Mod. 51.1. v .-;w- * 

.nylA.^covempitetLld aurreoder 


hi* copyhold to certain use*, but died 
before it was done. Hi* heir ml 
decreed to surrender. IS re re v. 

Keck, M.1735. 9 Mod. l«j. 

■ 40. Costs of surrender on couai- 
tion. Surrender to the use of M. 
aud hi* heir*, on condition that U. 
and bis heir* should pay to L- »>id 
bis heir* £A per annum forever, anrt 
in default, the use to B. kc. to be 
void, and C. ltd hi* heira to-take. 

11. was admitted, and there were se¬ 
veral alienations of lijs estate, a* alao 
of the £5 rent, all of which were 
done by surrender and admittance on 
asurnutt the rent for a valuable con¬ 
sideration. Oi, a bill by die last s„r- 
tfcidcrce of tlm rent apunst the te¬ 
nant m ptmoaHOO; decreed, « gooil 
alienation in equity, aid d.carriuis 
to Ik- paid, ftpimller v. Niflonl, 

II. lOML 3 Vern. Hi. 

41. A. Mirwudcrcd lands to the 
use of liimsclf and his wife for life, 
remainder to bis right heira, at a tune 
when ho was not expected to live 
manv days; and it appeared, ho de¬ 
clared lie made the surrender upon 
cemlition that if Ik recovered, the 
surrender J-hould to rrtunied to bun. 
and his wife should hu\r «£M® per 
j annum. A. recovered, aud demand;.I 
hL summler, which was refused; he 
then made a accond surrender (which 
was conditional) of £ 100 per annum 
only on his wife, and died, ine 
court looked upon the secdMvcrrtm- 
der as a security for the wife’s .£100 
i per annum, as where a person conns 
to redeem, and ordered coats out of 
! the estate. Mappletojiv. hlapp/etoj't, 

, M. 1709- <3ilia. Eq. Rep. 8. 

; 42. A. covenanted on -tnamage, 

, | that within • month hr. would Surrrn- 
i\ der his copyhold to his tcijt for life, 
t remainder or^r. apd if V. nWected, 
r then that fc wdlrfd l«»e hi* wife 
; £bm * W> death. 'IV husband 
. nixk no ajaVader, Vt died after Urn 
• m a .liiiii'V xxifi ;fN—•“ , i tb« 
r he* to«a*en#fr, for it is bo electiun, 
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but the covenant is a charge. in equity, (in C. B.) that a wrifi ran neither 
Wiwrfv. Prtfjp, M. J7I0. £ Vill. make a will, or (lecture the usn of a 
W7, jtf.,311.": . . surrender; but in Compton r. Cul- 

43. A. miiTPUilcred hirtopyhold lituoti, T. 1788.(2 tiro.Cli.Ca. 387, 
nt T. to C. on condition Uutthe mrr-* r 1 / ms determined, on the vtd/unity 
rendered to 1>. and liin heir*, subject of N\oor. 1 11, thiit a turmuter by a 
however to A.*9 will; C. acuordingly fame covert, frith the content of her 
numhikrtd to D. and A. hy will re- j tMmad, it £wc/ v hat a case rent 
citing^ the surrender*, desired D. to I there made for the opinion «/'C J li. 
c(mtm»;Jf possible, that the copyhold j at to it hat rttalr jauual under the 
niigfat be continued to tlic. owners of j surrender, trill, and codicil of a 

Kunwn xcho had separated from her 
husband. • 

40. A customary heir shall in sort* 
eases be houvd to wake his election r 
as where teatnty deviled to liii heir 
hi* Old and pcnamul estsli * after the 
dimlh of liU wile, testator had also 
some copyholds, which lie had not 
fturrnidcied. After testator's ikuth, 
the heir claimed the copyholds not 
sunvuderctl, as lieir, and the real utid 
lieramul cm tiles, a* devised. U|h>u 
n bill by the widow, decreed, the 
heir vlioulil elect. L'nelt v. • Wilkes, 
T. 176*1. Amb. 4VL 
47. A. being. seised of copyhold 
landii, surrendered them to the use of 
her will, and bcqueuthc<l ,^IOtX) to 
her heir; oftenvunb, slip excluuiged 
those lands for otiief. la Ads, which 
site did not sunrmlerv: The heir wa* 
put to elect, aiid living elected, the 
'egatee was decree*! lu. surrender the 
opyliold to tlic use*; of the will. 


the estate at O. 1). surrendered to 
tlic use of bis will; by die custom of 
the manor a surrender aft** seven 
yean is void, aiut ihr estate goes to 
tlic willow. 1). outlived the. seven 
)nn, and died after having made his 
will, and dcvUcd die copyhold to^li. 
iu tail, remainder over (to whom 
testator hail devised his estate at O. 
in like manner). Decreed, the defect 
in die surrender to lie undo good, 
in regard D. was only a trustee. 
Port wan v. Seymour, £. 174-. 9 
Mod. C80. 

•*4. Surrenders are construed in 
equity, as feoffments at fate and other 
conveyances. Sutton v. Stone, M. 
174U. *2 Atk. 101. Lovell r. Lovell, 
M. 1743. fl Atk. 11. #•> vide Idle v. 
Cooke, 1 P.W.70. Stdvide Tuber j 


I 

c 


r. Wigg, 1 P.tt. 14, (and note). Et 
vide post , tit. Devise, is. and not as 
a Kill; for copyholds are not a rithin 
the statute (27 H- VJU.e. 10 .) •fuses. 

Kowden r. Malster, Cro. Car. 41. I I'rankss. Stand 172?. iHro. 

Vallier, £ Vc«. «67. I Ch. Ca. 588, («)• Ft ride Soys r. 

Morduunt, C Vem. } 581. 

48. Testator devWd bis copyhold*, 
which be had ampiM upon se¬ 
veral trusts in favour of his w ife and 
children. The only trust for the heir 
was an sunnily of jfSOOfor life, re¬ 
mainder to his viifc children. 
Tests tur never I laving surrendered his 
copyholds, it was helda jrtwtnken 

, i j-i. _i ii 

dcse 


Therefore j if the limitations of a 
copyhold are so framed , as that by 
the rates they are raid, they ma\t 
take their fate , for no intention can 
make Upm _ 

45.//* to d surrender In a feme 
roveitV the chart doubled if the routd 
snake a surrender; or bv an appoint¬ 
ment d&hretire uses of it , Taylor, 
r. Philips/®. *1749: \A e%< *09,fir 
a surrender dffersfroh I trfine,vriuch 

Iboftibury-'t. 


i 


wei| di 
Uwtrtmulj 

:for 


•ml tVnfc the eojiyhold* 

cui.l 

tmidj lhqjre vain- 
elect, 

mmu receiving 
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one half Tear'* aniinity while abroad. 
Jiuadndd v. RnmbofH, K. 1796. 
u Ves. tig. ; 

49. Devise of all testator'* copy-, 
hold estates in general terms (inmo¬ 
st mined) to a child, passes, all his 
copyholds surrendered to (be use of 
Iw will J.* The pobit that ibe doe- 
trine ot the election reaches the cus¬ 
tomary heir claiming. f a ’ copyhold 
estate for ^ant of i surrender, was 
admitted at the bar in this cose*. 

Blunt v.- 

Ves. 589'. 

her, 3 All , _ _ _ 

3 Aik. 585. YVe$. 63. ♦Pcltiward 
v. Prescott/ 7 Ves. 541. llumbold 
t. Rnmlxdd; 3 Ves. 65. Wilson i\ 
Mount, 3Ves. 191. But though 
the authority* upon the doctrine of 
election 'teach the euttnmary heir 
claiming ; a copyhold estate not *ur- 
rendered ib the use of the tcill, tfet 
that doctrine does itot aji'ert an heir 
at Inn-, where the deiisc Jails under 
the statute of frauds. Hcarlo r. 
Grecnlxfpk; 1 Ves. <298. 3 Atk. 695. 
Slieddoif .ys Goodrich, 8 Vc^ 48, 
1 mien ati express condition is imposed 
upon him* j . Bqughtoa r. Boughtoa, 
2 Voar '12. .Spemore of the coses, 
where the shall be put to his 
election, hi Ifudd v. Vratt, M. 
1800. 16 Ves, !(&;• * 

V _» t« • 

50. iltscellafitca, A voluntary 
surrender made by a man in his sick¬ 
ness, wsatfbehF good against lua wife 
and cfiildrtr^ jsno claimed under a 
aubsetf!cfil>raj8mhff made upon his 
1 u a rri □ o^iAef rpco Vcjy. Alien 
v. Arntoffi&lfab’pfffihm. 365. 

51. * Iu of marriage 

betwred two copyholder*, the man 
surrendered Jits copyhold 10'the use 
of thcmjmd the survivor, and the 

yuan did the «amc. with Aers. 

^'jdkd before 'nuuriage, and the 

reader 


from the death of the man. JIam- 
tnoud v. Slicks , HL 1G86. 1 Vern. 

493 .-. >.; ^ . 

53. A, pttithased a copyhold to 
himself, Au,vjjfe m and daughter, and 
their heirs, and afterwprqs lurrcu- 
dcredit to B. and his bop, to secure 
a debt. . Bill .by B. complaining of 
fraud as agonist him.. Heidi this 
purchase was an advancement forth* 
teife and daughter, and they are not 
trustees, Tlio husband and wife (as' 
one person) take a moiety byintire-, 
ties, and tlierefore tlie surrender of, 
A. can pass no part of the lands, and 
plaiiitin might have informed himself, 
of .the title from the court roll. The 
h'deband could not alien a part of the 
iutirdu so as to bind his wife, and 
the other inoiely was well vested in 
the daughter. Bill dismissed. Bark 
v. And/vus , II. 1689* Pre. in Ch. 1 . 
2 Vern. i 20. 

53. Tenant for life of * copyhold 
sold his estate and surrendered it, 
that tlie lord might admit A. the pur¬ 
chaser. Hie copyholder in reversion 
entered, and recovered at law. A. 
was relieved in equity, for tbe sur¬ 
render was only to admit liim os a 
purchaser. Aten. M. 1691- C I ; reeuu 
U8. 

54. A. su« rendered tlie reversion 
in fee «#f his copyhold to his spa, to 
lessen tins fine payable on a descent 
to the sun. On a treaty for tlie son’s 
marriage*, the father told tte ftJy’s 
relations, that be bad so provided for 
his son, who in consequence, received 
■£•2000 as a marriage portion* Held, 
this surrender to the sop was neither 
voluntary or fraaduleot.; amh though 
die Atlier, oi\ hip second,nuprbge, 
settled. tbe r soroe estaU oo hu wife, 
the conrt w5uld notdistort* tbe sons 
reversion, for the fathers second set- 
.ikuwAt w» bat adrnm^vgtrt, U»e 
estate liaviug* beford passed by the 

■ -^fsK?a 





COP VITOLD IV. 


*59 


55 A deu eby general words, as 
mi'ssu mes, lands, tenements, ami 
h<i«tillinunt , In paymuit ol debts, 
will im hide copyholds, if lequucd, 
and llio want ol a summler will be 
supplied more rape cully where tin 
u stator's intention to subject his co- 
ptlmld i ^UUs ippiait in other parts 
of Ins will kiauei/, oi Itillunns \. 
Cuutsatukn, H. lbO(J i'2 Ves. 136. 

I tot ?. C ugAi//, ib *210. 

»(> An admittance of the parti- 
•til n U iamt of a cop’ lu>ld is an ad¬ 
mittance ol the mu in ok mnn, and 
a dewy* of die renuiudii oi rexu- 
sion tcquii«-s a Mincndii to the use 
ol the will. ( hnnh v. Att^dy, r |J. 
l*-«Ki 1*2 \cs 4 Uk Kut'imrtoi tv. 
Maine!/, M. lfllMl. I) \ts. 1 / 0 , 
and tlu c iscs tl i ic rc'i md to. 

57 ' niuli.iitl um lo acopjiiold 
viiuns aaouh* x to tlu tide, tliou*»li 
i U nut lunt *tl) c*piddl. but 
copsholds ui* nut inti iideJ to i c > 
fiiinpiclunikil hi i d use to Uu t 
t itoi s v i<t f in tin *n nt i*il trims 1 1 
u i* il aid pirsJiiil istiU^, 1 as to 
entitle her to have the vinu mb • sup 
plied S. C. On appeil li) luc 
plamtilf to the L >id Lhoncthm hom 
■his decision at tlu Hulls, his land- 
slup s opinion was, ih it the lesirsi m 
of die copyhold estate dal p«» in 
ibhn i iiuk i llic gtiuial dc\»M 
u As to all mu h worldly estate and 
• edicts as it may please God to bit* 

II me ‘withal, cm I may leave, ot I 
“ may be enutled to at the nine of 
ar my dt tease, whclhci real <n per- 
lt sonal, not befoio guen oi eh .posed 
n of,” especially if tlie ti sUtoi lift 
no li rehold estates, inquiries were 
th-rdoic directed to ascertain that 
tact, and also if tbeic was any custom 


of sun ruckling a vested interest iu 
revet non or iciuaind i, . xpcctai t on 
an «stale Uif s. l\ \l imp* 1 # 
Vos. 3iKt. I'idr itiam P.Li * U lute, 
3 Rio. Cli. Ca. 280, whet* tsidenco 
was jHoduccd Uut tiers was no cu^ 
torn in the manor to sun aider, and 
laud Thui/ou.'* opinion was, that 
sucli a negative custom was good for 
nothing. Tlie couit would hold that 
the ie might Lr a suiiinJ* i to the use 
of the will, dtouch no iiiitaiice roidd 
be found .m d t m ndsof die uionoi, 
or it du i« could lie uo su» It custom, 
th< n imM Ik some mode of disposi- 
tifui by deed, as in the fa-o of cus- 
lop’oiy liei holds, the w uit of which 
the couit would supply, 

OS Tin court wdl supply the waut 
i f i siip, ihIi * for a widow (how am- 
p't oi sunty soevci hci provision 
in iv Vji\ against a collateral liar, 
\u awstu, whcthei ponded for or 
n n rh/diHg\. WnuouoJ, T. 1S09. 
lfi Vis «)0. Sell qu. as to a son. 
7 # % id 9 Cb ipjnan x. Gibson, 1 Bio 
C h. Cd 220 CJ2. Hill* v - Dow n- 
tiiu, j\i. v)7. Biscoe v. Tau- 
tii'At, Gi'b. 121. 

50 \\ here lire heir at law is pio- 
\ alul lot by the will of hit ancestor, 
du com I will supply the want of a 
suiiiiidf i in Usoui -*f yonngirchiU 
dien, without regard to the amount 
of die Ixu's piosisiou. Cam v. 
(i IIN, M. 1809. 16 \% a. 2G8. Hde 
Hilh x. Downton, 5 > es. o57- 
(?i. An existing sui render to die 
usi of a wdl, will suppoit a devisa 
of a copihold, notw ithsUndiug an In¬ 
tel mahaU. sui render to otbei uses, 
under wlmh there had oosci been 
any admittance. V aaser v. Jgfree, 
H. 1810. lfi Ves. 587- 
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dispwd of, Tiith their and even/of Poniton, I Ve*. 121. Macnamara i/, 
their appurtenances. unto hi* dough- Jones, l lira. Ch. Ca. 481. 
ter R and /» the heirs of her body* G<>. A steward endorsing tlic uses 
to enter upon at the age of 21, and upon a surrender, is sufliciciii with- 
u >t sooner . ' Hicre was some copy* out specifying them on llie court rolls, 
hold in A. not surrendered. B. mar- S. L. 

ried plaintiff, and upon a bill to have 07. A nominal manor will pass 
the ill lee: of surrender supplied and under die words messuages, lands, 
transferred, it was decreed, and held, tenements, and hereditaments . \or- 
tlut the copyhold passed to B. by m v. Le .Vere, li. 1744. :) Atk. 82. 
fhe general words. Andrew v. /fW- b*8. By a devise of alt Zands and 
Zcr , II. 1733. (i Vin. 237, pi. 12. tenements, only freeholds will pus*; 

02. If a man devises all his lands yet, if he had nothing but copthulds, 
and hereditaments in Dole, aiul has ! they shall pa**. Hr parte Vitozcll, 
n manor in Dale also, the manor \ T. 1744. 1 Atk. hiiO. 
will pass as an herattinmeuf; but if J Oil. A. devised all his estate, snb- 
onc Ims a manor in Dale, and uKn 1 ject to his debts: Ik? had no lut- 
lund there, which is not parcel of the j hold*, and had not surrendered his 
manor, it is doubtful whether the | copyhold*. 'Hie want of sunvitdi*i 
manor will tmv by a devise of all his j was supplied in favour of credit'ii.*; 
lands. ]Iax/c&ood v. Vcpc/V. 17.34. hut it would have been otherwise, if 
3 I*. W. 32*2. j there had b-cn liirhold*. I thill v. 

d'X A copyhold Mirrcinlmd to j Hcane, 11. I#.If), i Vet. *213. Jit 
the use of a will passes by a general j vide last and no it to i ion. 
rkviscof lands, notwitliitnndiiig there , 7«». A copyludit, not particular!y 

arc freehold*. TendrilI v. Smt/k, j sprciliiil in a surrender lu ilw. u«cs of 
31. 1740.2 All. ri». ! a will, mav pass by the general intro- 

fi4. C. gave all Ins mrvuaijci, | durturv wool*, by which a plain in¬ 
lands tenements, and hereditaments ! tent in the ii-vtator appeared, to ilis- 
in A. and elsewhere, and all other \ p«»sr of liis whole instate,ami to leave 
his real estates to irmtn* for .#0O no pari to A seen J. Gooduyn r. 
years, atid after the deb.-rtniuutiou of (ioodnyn, li. 17-lfl- I V es. 227 
ibe term he cate all the pnadirs to lit ri»V hot cud next section. 
his wife for life sans urasfr. All the 71. A will is only directory of the 
estates having come originally from uses •( a vurrcuderec; therefore, 
(lie wife, the testator could not mean wlwii- llie. devisee oi appointee has 
to sever the copyliold from the free- died in testator's life-time, It was 
hold; therefore, i#y the general words ne;«r couteuilcd the estate should 
of the will, the copyhold pushed. vest, licrause when it might veal, 
Carr w Jiilrnu, K. 1744. 3 Atk. then: was no |>erson to take, inas- 
7 S. £t tide Smith r. Baker, 1 Atk. mne^ as the act was mcoinpli.le till 
JSO. totalur# death. Duke of MurHto- 

fiv. If A. lia** the beneficial inte- rt.n^h v. Ijjrd Godolphin, M. 1750- 
rest only in copyhold lands, he may 2 \ cs. 77. • 

devise them, and they will , pass by 7*2. A com hold surrendered totlie 
his will as well us any other lands, use of a will, passes by tho general 
for witlwiut the Iegg[ estate he could w ords all my rtal estate; but otlier- 
not surrender them* S. C. Jit tide wise if not surrendered unless the. 
Tuflttcll i. Page, 3 Atk. J7. King testator had no freehold. An heir 
5 1*. Mare* v. general, or by cuyoni, cannot 1m 

^ Allen v. disinherited by implication or infer- 
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fence. 2hm v. Byas, II. 1751. 2 

Vo*. um: 

75. 1. S. made his will, reciting 
that lie was wised of a copyhold 
estate, (which he was not), and de¬ 
vised all his real estate, &c. He af¬ 
terwards purchased a copyhold, and 
aurrendcred it to such uses as by will 
he Jumlfl appoint , aud died. Held, 
the copvhold did not pass: lst, be¬ 
cause the surrender was to a future 
appointment ; and 'idly, because the 
words do not extend to an after-pur¬ 
chased copyhold. 11 unit v. M iirr/r, 
II. 175(i. Amb .t!y». 

74- Testator ili-vinod all his fnn.- 
hold ami copyhold c&talis, the latter 
of which lie surrendered to tlie use of 
his will, but afterwards he exchanged 
part for oilier copyholds, which were 
not surrender**!. Held, dial the lu ir 
claiming beneficially under die will 
should be pul to his election. Frank 
v. Shnubsh, M. 177 1 -. 15 Vcs. 
55)l,(ii). 

75- Testator ilcvucd estates which 
lie. laid Minvudervd iu scvural parishes 
(describing them), to his wife for life, 
with remainders over. Iu one parish 
he had a joint estate \\ ills his wife,and 
in others he had no estate but in her 
right. r ITie estates of die wife, not 
passing by the nun coder, do not bv 
tlie will; aud die words of the will 
were too loose to raise a construction 
that the wile, should elect. Head v. 
Cty>, T. 1785. I Bro. Ch. Ca. 
49*2. 

7(i. A copyhold will not paw by 
general description, where thcic is 
freehold to satisfy die words of testa¬ 
tor a will, even diouglt it had been 
supposed to be freehold, and devised 
first for payment of debts, and then 
to a younger child unprovided for. 
bindvpp v. Ehomli, M. 1700. 3 Bro. 
Ch. Ca. 188 . * • . 

77. Copyhold estate* purchased 
and surrendered to aievdeelired, or 


to be declared by tv31 concerning die 
some, were held to pass according to 
a will, (previous to the purcliani) 
devisiug all copiliolih generally, and 
therefore containing a description 
applicable to them. Attornry-de- 
iieral r. f fgor, E. 1805. 8 Vc.s. 
*ibG. Hflc Beylin v'. lJeylin, Cowp. 
130. 

78. By u devise in general terms 
of “ all die rest, residue, a:icl n- 
%t maiuder of my real aud personal 
“ estate of whal nature, &c.” to 
nephews and nicer*, and uot for err- 
, ditors, wife,oi children, is not sufii- 
j cieut to raino a case of election, or 
I fur .’Upplwug die want of a surrender 
of copy hold laud contiguous to, and 
intermixed with the freehold against 
the heir. Jutbl v. Pratt, M. 180(i. 
I.j Vim. 1G8. Byasv. Byaa, 2 Vcs. 

I fit. Church v. Muudy, 12 Vcs. 
•W(». On appeal, the case of Judd 
v. Pratt, came ou before Lord Eldon, 
mid was afiirnied, his Lordship ob¬ 
serving a distinction as to supplying 
a surrendiT by implication from ge¬ 
neral words between the cases of cre¬ 
ditors and cliildrcn. In the latter, 
the intention is satisfied by the free¬ 
hold estate, the extent of tbfe provi¬ 
sion being indefinite, which in tlie 
former is measured by the extent ot 
the debt*. S. C. M. 1808. 15 Ves. 
;)n0. I id* etiam Lindopp «?. Ebc- 
rall, 5 Bro. Ch. Co. 183. Kidney 
v. Coussinaker, 12Ves. 136. 

71 ). 'llie reversion of a copyhold 
estate will pass under the general 
devise, 44 as to all such worldly estate 
“ and effects os it may please God to 
« bless me withal, or 1 may leave, or 
“ l may Iw entitled to at the lime of 
•« my dccear’, whether real or per- 
“ sonal,'not\ r ore given or disposed 
« of/’eapedaK'f the testatorleft no 
freehold estntA . Church v. Mundy, 
T. 1B0C. l5Vd.3S(B, , : 
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COPYHOLD V 

li nen liable lo Debts and legacies. J^sets by Descent* 

80. Copyholds cannot he affect id llhilhead v. Harrison, If. 17S0. I 
by an execution on a judgment, nor Barn, in B. R. 4:11. 

can they be seized upon «m out/awny 82. In other cute* nothing but the 
or extent. Rex v. Bud, T.' 1738. act of the copyholder himself can 
Parker, 190, for no process can tour subject his estate to debts and lega¬ 
to levy a debt upon, a copyhold c/~<, and the copyhold must be ex- 
Istulcs therefore a fraudulent sur- pressfy Mentioned, and particularly 
rentier of a. copyhold h not ar act of charged. Therefore , where a man 
bankruptcy.. •’ Ex parte Cuckdiot, seised of frecliold and copyhold 
H. 1792., 3 Bro. Ch. Ca. 305, und estates, devised all hi* real ami 
therefore a mortgagee of a copyhold personal ratalta for the payment of 
cannot tack a judgment to liia morl- Id* debt*, and died without haring 
gage, licit of Lannor r. Pack, K. surrendered his copyhold, tlic coni l 
l713. v 6Vin. 922, pi. ti. Neither would not supply the want of tile 
•hall the hereof n copyhold be bound surrender, though the freehold am) 
by a covenaut for further assurance, personal estates wca* iiwufhckut, in 
hirsaker v. Robinson # M. 1717. regard of the t«^taiors intent M 
Plre. in Ch. 477. CUb. Ea. Uep. charge his ropyhohl did not niaui* 
ldy. Neithershall the copyhold be frstly appear. Chullis v. Curium, 
liable to a covenant in marriage T. 17 !••• Pro. inCli. 407. Ciilli. Lt|. 
articles, to settle lands on the wife Hep. yf>. tied ride Contra, where A. 
for life, where the lands arc settled denied all his real estate lo pay debts, 
to be held, without impeachment of and died ici'houl lurJng surrender ed 
waste. Pinna! v # Uallct, 'l'. 1731. his copyhold. I«f»nl Cbtmrelloi 
A mb. 106. Sed tide Whitehead r. tlioicht tin: words large enough tv* 
Harrison, post,' as to a sequestration j elmrv.i* A\r copyhold, which is u real 
on u decree. M-stal*’, and tk'crccd, the copyhold 

81. Yet copyholds are. sab.-b -d hi/ luihK in case the frvdiold slmuM 

a bankruptcy, und will pass to the proc iiimtfiirienl In pay tl»o di;l«t*. 
eonmsUsiouertf and consequent /./ to Jlwke v. Jtobinuw, T. 1718. 1 
the assignees. v. Savage, IMV. 44:). So, in Ila^muwl t. 

M. 1733/ &rEq. Ab. 102, pi. M. Pone, T. 1754. 3 P. W. 322, in 
JJriliry r- 1746. J Aik. fgj. I which rase testator devised oil liis 

But the commmiuncfs should cirr/it lands ami hereditaments; for a co- 
copyhaMs onto/ their assignment lo pyhold is an hrmlitumcnt. So, 
the assfanafs, and -cOntey to a pur- MaUnlnir v. Ma/bibar, E. 173-0. Ca. 
chaser namcdiulefy, for there can be temp, Talh. 78. See all the cases 
no danger of an extent, and it will on (his mint, ante, Copyhold, ill. 
sore the espencc of two fines lo the 83. But where n hum has duly 
lord. Dairy r. Man, slip, where it surrendered his copyholds, to inteh- 
is said that tie assignee of a bankrupt lion to charge hiucy/yhdlds .# fo>ui- 

* is. a ta:d*t of a co/.y/uM under 13 dried as uvhnj'fstf. and 'therefore 
IfBlix. c. 7, and $*t the purchaser wheie (hem Hjfti'X proviso in the will 
from the assignee of suck estate. . A of A* JL tfmj if hia personal estate 
’ feqtiC9inilV.u v.ii a dtcrtp runs against should o<^n>v hj5i debts, then his 
Oafvywld kndv, though h ettanpt be eseeukirito jfift*: w who out of his 
leviy^'^gaiiut the citUoiuary heir. Held, the trustee* 
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had a power to sell the copyhold,and art s1 rangers. Rafter r. Stock, II. 
satwfy the testator's intention. Bait- .1099. I Ea. A b. 123, pi. 1C. Mai- 
w* v. Bateman, M. 1709. 1 Atk. labartr.Mafiabar,li. 1735-Co.tcmp. 
421. Earl of Goddlphi* v. P<v» Tblb. 78. 

neck, T. I7AI. SVf8.8T1.8.V.to $(j. Copyholds cannot be assets by 

to ibe trust of a copy bold. ' descent, unless the custom he broken : 

84. And under a general charge As if A. surrenders to B. and hit 
npon all tedutors tcorldfy estate for heir», in trap* for C., this.breaks die 
payment of debt^ copyhfdd lands custom ; and'if a copyholder in Bo¬ 
ard he'd liable at well an freehold, rough English surrender in trust for 
Jar the laic' follows the intention of Iiiniwlf owl hi* heirs, the trust goes 
the testator , but dm freehold sJiull lie to the heirs at law, and is aaaets itg 
first, upplrcd, though IkjiIi are iinno- his hands. Hetty y. Helly, T. 17O0.. : 
turnl friuds for Um? psniurnt of debts. 2 Kq. *Ab. AOp, pi. 4, or nulcss it be 
Combe* y. Gibson, E. 1780. I Bro. e ilia finished, as where a copyholder • 
Cfi.. Ca. 273. 7 7 de Kentish v. in tail accepts from the lord a grant 

Kentish, II. 1792. J Bro. Cli. Cu of die freehold. * Dunn s. Green,T. ' 
207. 1724. 5 P.W. 9.. 

8 . 1 . Though the court will supply 87. Copyhold estates are not 
the deject of a surrender in favour if mastIs for specialty debts, nor even 
creditors, tchere the testator's inten - for debts due to the crown, neither 
lion (a charge hi* copyhold is arnui- ai? they liable to any'debts farther 
fc*l. (Vide supra c t ante, til. Copy- than they are made subject by the 
hold, iii.) Yet it is otherwise K ith testator. Aldrich v. Cooper, E. 1803. 
respect to legatee*, especially if they 8 Vet. 390, 094. *•* . 
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boras fatale. Protection to his Tenant . : 


88. The rase* in the Iasi section, 
shetc haw great a protect am the. major 
relate of the lord, has ever thvn to 
the minor estate of his tenant, and 
how .careful the court it, led the 
hf\Ps estate should be prejudiced. 

80. And so in /ike manner a rc»«- 
tiagent remainder of a copyhold 
estate shall be pr&enrtl by the fne- 
ho/d, sdhich is in the lord; as where 
plaintiff, tenant for lift, remainder 
to his first and oilier sou* in tail, re¬ 
mainder to' defendant in fre, took 
from defendant p surrender of die 
reversion in foe to kis own use, though 


gent remainder in */freehold, .there 
in umI be a tenant,of the precipe, yet 
not so of a copytudd, for there iio 
prtccipe can be brought* be»g parcel 
of the manor onl?,‘ and- die freehold 
iu the lord:’ SMctll f. Lovell, M. 
1718. 3 Atk, 1C. But contingent 
remainder* of a copyhold cannot be 

K crved against a forfeiture by the 
’* estate, where the preceding 
estates ure expired. Ilabtrgham v. 
Vincent, T. 1793- « Vcs. juu, COD- 
4 Bro. Ch. Ca. 3bSs . • V 
90. lu copyltold estates the. Jord if * 
a trustee for die heir.^snd inbound 


reversion in ree io ttw own use,inoiigu a trustee jui iuc 
hi* wife wjii fticb pfhimtot cnsiait to admit him, thougMbtfJp^ tw.lhe 
of a hoq. This coutingtbt remainder ’brigmil grantor, foryef ik jp otdy in 
was not destroyed Mr thb iprrqiicKr, virtue of die. t«^ iepoaed ut hira by 
for die freehold wtrf-Jn thf.Uwd. the law. AfWdu Tv/Dfl^.H. 17U. 

S V.erif. V- • > MM of a 
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copyhold estate for lives*, the lord ami then devised it to A. Lord Chatt* 
mti>i be a parly, because upon the eullnr doubted ibe efficacy of this 
.surrender tin* estate \h iu him, sed appointment, because the devisee 
s,riL< of a ropyliold of inlit rilauce. must come in tuidcr the estate of the 
Jfiou, M. 17CO. 6 Vin. 239. pi. 3. lord, and by that medium there must 
S>C. The lord of a manor is said to bo a Rood surrender into the hands 
lie never out of |w»wsdiun; and that of the lord to make the appointment 
whatever is built on the waste is his, effectual. Toy hr \. Philips, E. 1749. 
even after 4 jO jear* posKViioii by the l Vcs. '•‘CJ). 
tmanr. J./nyd\. Hurt At/, T. I7‘2(i. 9l. The estate of the lord will 

H Vin. ICJ.pl. I. Set! qutrrc, after preset ve contingent remainders of a 
C<»yean jmv« session, which is a bar to copyhold r>tatf;. Slansfiehl v. JIa- 
an ejectment. bci^hn.n, M. 1804. 10 Ve». CB2. 

03. A feme covert triltioul her I fie Kobuiron r. Littou, 3 Atk. 
In-'hand surrendered her cop\i:old to Cl*!. 1 , 
the use of. her will or appoint incut. | 

COPYHOLD VII. 

JLortTs Cuuit v«i)- Tim* and i^vovnto(b). 

fo> I,onf.i Cf-mt. | (b) Hut* nud Heronries, 

9%#. A bill will not lie to cuiutvl n I ( '.py/„./,A annua Ac rntoi/c-l 

lord of a manor to permit plain ini'to I ;,ithin the /.'at ate «le •lonis hut thy 
briny a plaint in the luid's com!, in may Ay n Ai..-, and that x../- 

uature of a tt rit «n’ criur, to nurse /iW.va i*/ /duiid*, in nut are of fiini 
an tri ononis common rerovtry Mil- and tea vrie/, inay Oat them a* kcU 
tiered there, A+hex. Roglt, 11. in //•«•, .an Limn as at comunai Aov, 

3 Vvrn. J(>7. if ibc nrfrHi k*n bent such, trhich n 

Bill to compel the lord of n tht tuh in thasr t uses. Cary,:to. 
manor to receive a petition iu iiaime : u ». H Am? there i> no jnirlii a/nr 
fif a writ of false judgment, foi re- ,;•« 7 --u prc'.cnbat Ay custom in the 
versing a enmmou rtcouiy Mill creel /:•; u’« com/ /»> A///* intuits, it coni mm/ 
in the manor court, v.huvliy plaintifl'b .an lender, though only to the use of 
remainder iu taiLwas barred, mu'- j a trill\ u sitl/irient, thoughj/te cut id t 
gosling several .errors. r JTx: lord by ! is -fa /r»n/\dute. Otway r. Hud- 
answer, insisted that it was the first son, 2 Vern. 3H % 3. 2 CIi. (.a. 174. 
attempt of the kind,and of dangc rou* IVhilrw Thoruhnnunh 9 £ Vein. 703. 
cofeiujurttc*, and therefore would Pm. in CIi. Oilb. Ei|. Rep. 
not proceed on the petition, unless joj. Munre \. Maoir, Amb. 279- 
eoni)* lied by law. Rill dismissed, ^Ven.'.VOli. Carr v. .S in*rr 9 2 Vex. 
foul the dismissal conlinneil by tin: Hoy. Patten v. Lord Mind/cion, K. 
lord*. Tim it A v. Dean and Chapter 17-7-'. 9 -Mod. 48'», 

*7 Paafr, II. l(Jyj. Show. P.C. J00. Hut a custom tolar by sur- 
*•?. # . # rrndtr may be cdnruiTent Kith a 

97. If a copy bidder sue# in the r tutu* to burby rewCtry. F.vcnill v. 
lord\ court, uiul a wrong judgment Smalley, 2 Stra. 1197- *1 Wilt. 00. 
. is given, equity will cancel the pro- Doc r. Ttuby r « Bladt. Kep. !)44. 
tfecclingjf, though no appeal or error )0J. A common recovery suff«*retl 
hsx^.~fChr } s!ian Corrrn, M« 1716. in C. U. will not poss copyhold lands, 
1 P. 1**060. ‘ i. r. - . othcnViiew to'customary freehdkb, 



COPYFIOLD VIII. 


which pass by surrender in a borough a bill to rectify a mistake of names 
court. Oliver v. Taylor, T. 1738. m a rccoveiy suffered at a court baron, 
1 Atk. 474. especially after a length of time ami 

102 . A widow scised.ii) fee of against u purelus.-r. Hell v. Cun- 
copyhold lauds, surrendered lliem to dull, T. 1750. ilmb. 101. 
the use of her will; «J|c then married,* 1(}4. Whereby the custom of a 
and with her husband mortgaged the manor an estate cannot be entailed, 
estate for a term under die lords ills capable of such limitations as 
licence, without fine, or sitrreiukr. may make it a fee-simple conditional, 
r llie mortgage is bad at all event*, anil the tenant uftei tLe coudilion is 
for there ought to have been either a |ierfouucd, has power to dispose of 
fine oi suit* n:hr, w ihut thu feme it by surrender. Pullen v. Lord 
might be privately examined. Tlic Middleton, K. J754. 9 Mod. 48$. 
former surrender was fluctuating and 103.. To shew a customary estate 
ambulatory, till .'tunc further legal tail, it Uutccssary to shew remainders; 
net done to complete it, and dm mur- over, or a lung enjoyment, so as to 
liage either made it wild, or su'jii-ud- exclude a fee simple conditional, 
ftl it; in ciiher rase its operation is Moore v. Moore, T. 1735. 2 V.cs. 
pa trnlnl. <i corge ex dun Thorn- 802 . Amb. 279. 

hunt v.-, M.17-HI. Amb. ()27. 100. An enfranchisement of a 

2n Compton r. Collinsmi, 0 Rro. copyhold by one, having a partial in- 
Ch. Ca. *187, it is raid, upon du* mi- tcresl, is for the benefit of all the re- 
dioritv of Moor, 1*23, that the stir- inainder-nieu as well ns himself; a 
lender of a feme envert, with the recovery suffered by one. not in poa- 
us«*ent of her husband, i> guild by session lias therefore no operation, 
custom. \\ ynne v. Cookes, T. 1780. 1 Bro. 

iOJ. Cliauccty will noi entertain Cli. Ca. 513. 

% 

copyhold vnr. 

• • f* • 

lord's Fine. Quit Rents, fyc, 

9 * 

K)7. A copyholder in fee made a lOil. A manor belonging to a bi¬ 
conditional surrender for waning a simp's sec was uawdly* let for lives, 
auni of money payable in *jx moiitlu*. at 13s. 4 d. Tlie then bishop, 
The mdhgugec being willing dial the upon a renewal^excepted ihe de- 
money should continue, ikaircd die ntesnesof die varaeof Ilf. id. 
lonl to renew fhc mrreoibr, but the but reserved die full ancient mil, 
lord insisted oil llie mortgagee's being though lie only received £ iC. I2s. 3c/. 
admitted, and paying n lino of two die balance rent. This acceptance 
years value. Ko relief oguiust the doc< not bind liis successor. Dyke 
lord. Trcdioay v. k'olkerley, M. t. ffishup nj Bath and Hells, T. 
1099. SVcvx 3fi7. 1713. I Uro. P. C. 502. 

108. Mill bv a few tenants of a 110. The heir of 1. S. who was 
manor against die lonl, to settle the the last of three lives mined in a copy- 
custom as to* fines upon death and hold grunt, brought * bill against the 
alienation. Au issue was directed, lord, to be admitted Jor his c*ra life 
anil the fines determined. All the and dial of two nominees,, ou puy- 
teuuiHM shall be bound by this deter- »ncot of a yeartnd: half's improved 
in motion. Ihvrcn v. 1loittul. M. rail, and .JwM that he was not 
1701. 1 Bq. Ab. 183, pt 4. bound l*x*ucvr but at his own plea- 
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sure. The court directed an issut) to 
try tlic custom, but the lords'reversed 
tl»e order. Duke of Grafton v. Hur- 

..P.c.stt] 


ion, JE. 17^6. 3 Bro 

111. A custom, that the heir of a 
copyholder shall churn u new copy for 
three Ires, and so ou fur ever, puyiug 
the iurd a reasonable X\o^, is vniJ; 
but there muy be a cu^om for the 
heir to have a new copy, paying a 
Jin : ca lain. Where the custom lias 
not settled auy tine, the law lus in¬ 
terposed, aud prevented die lord 
from taking more than twp yiarv’ 
value; but this is piily os to cnyholds 
of inheritance, for copyholds for 
lives, wiiere the fine is uncertain, 
affc like least s of freeholds for lives, 
aud renewablo only upon the best 
term* die party can male, had 
Abergavenny v. Thomas, T. 17:®, 
3 Anstr. 6G3, fi6a, («.) II barton v. 
King. II. 1790. 3 Anstr. fi59. S. P. 
determined on the authority of die 
two last cases. 

113. Udl by the lord to recover a 
fiue for a copyhold, on suggestion 
that defendant was admitted by attor¬ 
ney, but sometimes pretends that the 
attorney had up authority to take.- such 
admittance. Defendant answered as 
to nart, but dcmurn.'d as to the re¬ 
lief. Demurrer allowed. Xurth v. 
Karl of Strafford, M. 17JSL 3 P. 
w:i4y: 

113. Bill against dm same tenant 
to recover ’a .-quit ,»cnt, :»llining Uiat 
the land put .pf which the quit rent 
issuA r ,’by;i^fon of tho unity of the 
puSse»sioit'of Uip I-uida/out of w hich 
tho rent S sdpj^sedj' to issue with 
oihcrlands, ismtkupwn. . Tlic de¬ 
fendant \lww*erwf ai tb die discovery, 
but ^Wikti^l ^ to the relief. IX- 


■sWAijSwflL C.' % Sfote 4 plaintiff 
nVkht tfri&jr Jfr action j (ft tap: for the 
jipe. a,ii*necil trot hit senih».)-»Vi his 
r dti (aration Art forth lie particulars 
\MJbe land beta of him ha defendant 


i 




m 


n iff had certain 



rente, it seems plaintiff wat either iV 
hit uctiou or avowry shew the parti «s 
cubur lands; and iu cam defendants, 
in their Answer, say they do not know 
where the lands He, gr where they are, 
plaintiff' may have a commission to 
set them out, and then the plaintiff 
I'Cjng entitled to this relief'. Quccre, 
Whether defendant's demurrer to all 
i cliff be %ood. Vide Cox v. Foley, 

I \ cm. 359. Duke of Bridgwater 
v. lidwards, 4 iiro. P. C. 139, 
Benson v. Baldwin, 1 Atk. 398.' 
Duke of Leeds r. Powell, ) Yes. 
171. Duke of Leeds v. New Rad¬ 
nor Corpoiation, 2 Bro. Ch. Ca. 
318. 518. Bouvric v. Prentice, t 
Bro. Ch. Ca. 200 . 

114. A single copyholder is not 
rclivvable in equity againrt mi exces¬ 
sive tine, (bul muil go to law; jet to 
avoid suits, several copyholders may 
join to be relit veil against a general 
excessive line. Coteper v. Clerk , M. 
I7.;*J. P. W. I37. PUc Middle- 
l«ni v. Jackson, 1 Ch. Rep. 3 k 
Popham r. Jpmcustcr, l Ch. Her. 
90*. Disney r. Robertson, Bunb. 
41. Baker r. Rogers, Set. Ca. in 
Ch. 74. Mayor of York r. Pilking- 
ton, 1 Atk. Bouvric v. Prcn- 
tic-, 1 IWCh. Rep. COO. 1 

115. A bill for a quit rent may be 
h> ought in some cases, as where lauds 
•'!*•. of which the rent is claimed are 
u holly unctrlaiu, and where the days 
«•!* payment arc also uncrKtm; ..but 
.'•‘lose things should be laid in die bill, 
nud it should also appear/ that them 
>< no re medy at law. Holder v. 
Chtiinbitrtf, K. 1734. 3 P. W. £5fi. 

I IB. A general fine payable on the 
di alii of the lord is a gopd custom, 
e\i*n where the lord hqs alienated tlio 
manor in his life-Umu. Javther v. 
Haw, H. 1 7 35. 2 Brp. P* C. S04. 
Thikt of Somermt ii Trance, I Slru. 
(ii4. I ortesc. 4f.vS. P/ood in that 
case liberty was reserved -for ike te¬ 
nants to tiry the reaspnableness of tho 
fine at thepqnl of forfeiture. 

. ,1 l? t 'A*****!**. of. a bankrupt 
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tops holder must surrender to a pur- 
i baser, though the lord may e\ii t 
t%*o lines , hut one tine nu) be saved, 
bs tin t uin»m**sioin i> tonvewug to a 
|HimI u«ei mthe lus # instance. Unify 

v. t/m, II. 1 7 to I All <)j. 

I l*h The laid h eutitlfd to his 
lint, tvlmi by thrruwmn the Uiiaut 
Is otilic,cil to lie nilmilfd. ln%ieil 

\ Ijh thtip T 17 »■ 2\e- Ml 

I Ml. I hi *UUitr i) C fco I r.Ct) 
piovidm* i *r tin «diu«si m ol cop\- 
iiokk is, ml«u is, oi / i>n\ merits, n 
coiiliindlo »!■« lUi-tMV' sni, \i 
Till* by disci*.i n sun*nor* m the 
iim ol u will, u*l doe* n ,t a||d v to 
a title* mull i dti I, flui«U % to a 
bid In tbi loi I si due* a title in «*- 
m illicit i, by diid of .ip|Mnntnic i.v 
under a sat]* 11 ti\ «*ud .i .idi its i m 


*77 

by the tenant for life without fine, 
basing paid a fine on a funner ad* 
iiiiwm undei Ins original tide, and 
upoti his death, prawn* a discos ny 
and piodu* lion ol tfie dei d in aid of 
an m lion under the statute a demur- 
hi ssas allowed. Kuswi^tofi r. 
Mansell, M. 180 fi. 11 Vea. 210. 

ICO. Tht loid ad nut Out; a tenant 
tm life napimrlion the hue but 
• Jimni i« iuii it to the truant Iim lilet 
and chai„f the whole on the leruain- 
di i man. Ills lecuviug a fine how- 
(sir upm tin adunssiou of a tenant 
I n lii* ilawint discharge the irinaut’ 
(Ml, hut as tl c edniis*ion i»f the tr- 
ni'it hti is du ailmistmu of ull La 
iwuaunlu tin to.il mi} assess the 
whole hue on linn. b. C. 2JT. 


con noiJ> ix. 


AlmiOitil ( n 

fa> Mtnienal ('h*Jom\. 

121. Hill by die tiiuiits ol a vnanni 
to i »l dih h then rit*ht to the piotits 
ot a fair, Min pimm js a bill oi 
|mjcc. Ne«» Him IJi spin/ s. In- 

t/Oie>, H. 10* I I \ im 'Kill. 

ICC A siiiuiidii to one and Ins 
Inns in tins! lor auotlici, and his 
hunbieiU tin custom oi a iop\- 
ItoM, ioi the liust mu t billow the 
nature ol The estate. llelUu s. //i/- 
/ey, T. J7O0. 2 lap Ah V<l. pi. I 

1CJ. HIkic time is no pulnulai 
custom fii| suHinnc u Hiatus, a 
r ommon wimndtr will boi m intail 
/I kite s. ThatubowMLk, Al. • 1 7lo. 
Pie. m Ch. -1115. / ul* ante . ate. 
vii, all tl»e cases colhrtcd. 

121 . A truant cannot b\ custom 
dig copper iu a new discostred mine 
v it bout die lofd'% brcmc, nor ran 
the loul without his tenant »< nu»t at. 
JUdiop ol ltiHiki>ter %. Knight, H., 
1717. I* IP. W. 40fi. 

125. llall to establish a rigjit In 
tolls for cotta coming into a manor 


J/*llut Cusi 6#”*lb). 

dismissed, it not appearing tliat the 
toll birs stood within tho manor 
lit on nual v. Jjfie, M. 172a 

Pnub (js. 

126 \ ■ ustom to renew on a fine 
/hum is good, but on a reuxwaMe 
line a is h id. Duke of (iiaJtOH v. 
//oitoNp E. 17Cb. 1 Bio. P. C. 2i Q. 
I oid 4lKi»av*tonf s. Thomas J 
Anstl. MlK, IM.) WhuitOH S. htHg, 

\ Amir. 6>9- 

127. While no custom n alleged 
of a luuut's pouti to cut down um¬ 
bel , it must be talon according to the 
common law, by which hi hoi uo 
nowci nsti iL fahtfftfi '• lieuthetp 

Si. 1724. Nil. Ca. m Ch. X 

128 . Bill fin wnt of cnuit to * 
mauoi, end fee I aim ruit or law day 
wiser at plaintiff** court lect (bamia- 
vd, as proper at law. TJtornhaugk 
v. llaiUhofNi T. 1727. Btr.b. 2.17. 

129. A custoog to pay a genual 
fine on the death of the loid it good, 
though the manor ha* been alienated 
by the lord in his life-time. L okther 
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v. Raw, E. 1755. 4 Bro. P. C. 

004. 

150. A custom to pay a fine on the 
change of every lord is bad, unless 
die lord he triiuut lor life or by cur¬ 
tesy, lliou it is good. J)"ke of St>- 
mtibcl v. I'm nee, M. 1755.1'oritH:. 
41. 

151. 1 Valence of rurtoins in a 
miglil touring manor shall not in ije- 
nei.,i be :u limited, for evny manor 
i* ^OMTiml by its own custom*; yet 
i. niiU- counties evidence has been 
aduiitied from otVer muis* r«, with 
regird lo the profits, v.lurc Uuy are 
similar, lhan mu! Cht/tfer of Ely 
t» liiirnn, '1*. ITlJ. 2 Aik. 1KQ. 

152. Chancery dor•< n-.t rupiiiv «o 
nuirU rsactuev* in ** ding forth a cus¬ 
tom a> the L\cln quer or cum U of 
law. S. C. 

15J. 'Use court U not bound to 
sci'.d u custom lo be tiicd which is 
pi'imii facie will at law. i'awctl v. 

Loutfer. I . 17-iI- 2 Vn.. oo. 

134. By llie gMtenil ciid*«ui of 
copyholds, die *urrrinh , rte must come 
and have the surnndiT pi evented at 
t!.c next cotut; blit lliesi aiu sex end 
copy bold* where die Icnaii? i.eed noi 
roi.ie under three court*. >. C\ lit 
vide Moons v. M'jo/e, 'l*. 1J55. C 
Ye*, (m. S. P. 

loo. As it» a mortgaqi: wine the 
Cfbitu is only a |»h rlgc, life mortgagee 
is not bound to piCM.nl till the third 
C'mrt, ami until Midi cciiw yuucc is 
presented, and the mortgagee is ad- 
milted, the mortgagor runaius te¬ 
nant. S. CV 

I3fj. 'ITie custom cannot operate 
upon a mere equity of redemption, 
biu «ui equity of iedcu>ptiovi will fol¬ 
low the custom as to the legal estate, 
as iii lioroup.lt Euzlhh, ami in (in- 
re 1 kind; but it is not proper to be 
tried, whether die law which is fol- 
. lowed be die Jaw of tJic lanJ or Iti 
fad. S. C. 4 

. 'W7- A custom is not void because 
it dirniuidtr* die lord * casualty or 
** lo an ^Jchcat. 8. C. 


I 


158. Though a custom that a 
copy holder, for life may commit waste 
would not be good, yet it is good that 
a copyholder in fee may do so. S. C. 

159. Customs are supposed to take 
their rise by grant or ngrocniuut, mid 
in this c;u>c 1 .ord Chancellor said, lie 
would not on a direction lo try* a ge¬ 
neral custom insert every circuit!* 
stance attending each particularise, 
fur Unit would entangle the gcucral 
custom. 8. C. 

140. Bill l»y the lord claiming a 
prescriptive right lo lolls for goods 
lauded, and praying a discovery of 
goods landed. I to is not entitled to 
a discovery till lie lias established his 
riphl ut law. Jitter where ihe title 
is in ismily. Y •trlhlri/'h v. I Mi - 
combe, T. l?fU. Ainli. Cil2. 

141. A custom that copyholds 
shall not he surrendered to the use of 
a will is laid. Pt/ke v. IV/tile, T, 
1791- 5 Bro. Ch.Cn.23B, 

(b) lla.ol tufbmr. 

142. JJirio! I'ttxfoniA arc. unno* 
mnible. a ad not fnuinril in cytiih/; 
tie relive, when: the. fns.liold tenant?* 
iiicdi Inn/ Iioms to deprive the lord 
of Ins hciiotx, the court would not 
a-v««.t ili*, bull, no trust appearing. 

• ItiOt v. Petbltcrluiif E- 170!). 2 
!’•(. ’ \h. 079, pi. I. . Upon the 
(lulls nf the mini e/ttf Intsl no In riot 
ls ills*, but of liim only tlsal has the 
b-p«l estate. 'J'nn. Col^CamJi. v. 
/»/r.- i,e, II. tftofi. 1 Vcrn. 441. 

14.». lenity will not entertain a 
bill t»- dirt ou r which person has the 
Ih A ability to ausw«*r a hcriot. Lord 
jijtait'sgnt v. Dminion, '1*. 1751« 2 
Vts. .*>J, 

14-1. An forint terucc before die 
J2tai. II. wlicntlic feudal system 
wa> abolished, was this: wlicre tlic 
tenant brill of the lord by service, 
the instant die tenant died die pru- 

C y of ilie best beast vested in the 
, and lie might seize for it, or dis¬ 
train fqr it at his election. Bui there, 
though Ilie tenant died, the tenure 
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continued, an d therefore it was not 
unreasonable to s?iy f that the lord 
might distrain for his hvriut, bemuse 
die tenure Mas a continuing tenure 
in the heir; however, it was doubted 
in Osborne v. Stncurd, T. 1686. 3 
Mod. 230, whether in the case of 


a reservation of an heriot it could lie 
distrained for after the expiration of 
the term, and it does not apneur 
how that caw was eventually deter¬ 
mined. Inckinuin v. Ilttrnell , T. 
1795. 3 Itidgw. P.C.426. 
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Stctrard—hi* Ads — hotc- (hr binding. 


145. A mistake lay the «trwnnl in 
a surrender is only matter of fact, 
and the courts of law will admit an 
averment of it, cither as to the land*, 
or uses. TiKCer* v. Moor, E. 1089. 
5! Vrm. 98. 

140. An entry iu the .steward's 
book, and n parol proof by the foie- 
tiiHii of tlic jury, was admitted as 
evidence, that a feme Wert Mirren- 
dcred her whole estate, though the 
surrender and admission upon ihe roll 
were but of a moiety. IliH v. II ig- 
grt, li. 1 TOfi. 2 Vcm. .VI7. 

147. A .steward has a general au¬ 
thority to make contract* with the 
tenuniK, but this will not biinl the. 
lord w ithout hi* approbation. unless 
pert of the barman is actually exe¬ 


cuted. •Anon. 75. 1717- Vin. 
522, pi. 35. 

148. A steward swearing that ho 
nrvi r heard of an agreement to sur¬ 
render tit nr before the surrender , is 
a negative pregnant that lie heard of 
it tiller, ami a manifest evasion. 
ITalker v. IVulker, M. 1740. 2 Atk. 
98. 

140. A steward indorsing on a 
surrender, die oaf-ft of it, is sufficient, 
wiihoHt specify iug them on the court 
rolls. Carr v. Li/isou, E. 1744. 3 
Aik. 73. 

150. Entries of presentments in 
the iHKiks of u manor ore not evi- 
di ih.r of arts of ownership. Worker 
v. Mathers, II. 1759. 5 lira. P. C. 

10 . 
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151. Fifteen out of eighteen te¬ 
nants agree to an iurlo<nrr. Tl*e 
common shall be inclosed. Anon ., 
1603. o I'll. Hep. 13, 14. * 

I .Vi. After two issues directed, 
and tried, to dind whether the lord 
lind a grunt of free waircn, and if lie 
had, wbctltcr safficicnt onioniou was 
left for die teuunta. Lord Chancel¬ 
lor said, iliuso ‘matters were proper 
at lawj but it being urged, that the 
bill was a bill of peace, lie grouted a 
new trial on payment of full costs, 


( 'oamon. 

though he doubted the jurisdiction of 
ilk* ci.uit in sucb cases. Jlnw v. 
Itromsgrcvc Tenants, 11. JfiBl. 1 
Vcm. 2 * 2 . Cary, 3. 

153. A common that has been in- 
rlnscd for 50 years, sliall not be 
thrown open, tiihuy ▼. Compton, 
If. 11)81. 1 Yarn. 32. 

154. If a commoner brings an 
action against A. for oppressing the 
common, and recovers small da¬ 
mages, as Is. A.' may bring a bill 
that any other commoner, who sliall 
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sue, may accept the like damages. Arifiinglon ?. Faiefo, II. 1697. C 
Avw/et v. iir^rra/}]. U%4. 1 Vcm. Ventral . 

308. “ ^ v . ’.166. Jlill by several lenotiU to 

155. A decree for confirming ah . establish a right of common, pasture, 
agreement between die lord ami la* j mid turbary, aud io restrain the lord 
tenants, fur stinting the common, from digging brick earth, and inclos* 
nus revived at the suit of a purchaser ing part of die common under, tlic 
(w bo did not come in privily), and statute of Merton. —Injunction j$- 

flic decree was confirmed, though the fused. - v. Pe/iwu-, U^7l5i 

lord and his tenants were only tenants 3 \ in. 8, pi. 33. ... 

for life; and >1. 11. said, dipt die lOl. Pill to establish a right.of 
issue in.tail ought to be ImiuuI, fur * common. and to set aside former de- 
the lord io.posscwsion c»Kild not hr . crcc*. Demurrer, for lhat if thefe 
presumed to prejudice hr* tenant'* j had hciu error, a bill of review 
»i>t.. Dunn v. Aden* Jl. IGhO. 1 . should lime been brought. Deinur- 
Venu 4t?7. . C iutc in».9< i n, says the I in allowed. IajM ilnniviHc v. 
Reporter. . « j Iliimuhn, II. 171*)- Bunu7.ifi. 

; loti.- After -20 year* incbwvnc,: Ititt. T.ie lord a^reeil with bis tc- 
umlcr a decree mode hr die cun*nil i iittiiU to release Ins quit-rents mid 
of the liusbam! of n/l'ijBr«Wi/•/, %* ho J o!l»cr Mniccs, in cou»ik*iat|on of 
had a right of common, it shall not ! their convent that he should inch we 
be opened; for though the husband ! part of the common: lb.* incSomre 
could not bind his wife s interest, j be ing prevented, catli party cotuimi- 
yet H apjienml to liu fur her adr.m- • cd to enjoy us before. Ucid, thi* 
tage. RolhticU v. HiJdringion, li. • ajaveimnt was mutually waived. 
lf>87. 1 Yura. 4.’A ! huly t.om\dw)ru^h v. OikJwU, *a. 

15 J.-An agreement between a • 1720. *2 Bro. P. 0. lilt, 
lord uud bis ten unis, for stinting a ! U/J. An ogrvcuiciit that a certain 
common shall be performed, though j common should be enjojnl as cow- 
opposed by one or two nf the te- pasture, for!() years, v assigned by 
noots; fur it is more to 1 m* favoured tin- bailiff of uuc of the land owner*, 
than ail agreement for inclosing a so j\tr '/« hr hail ]Hncer 9 though no 
common. * Detubecrc v. I tedding ai.'hfriiy coidd be shewn; yet alter 
jkU, T. 1G8|). 2 Vent. 103. JSridxr* ; an wqu’iuscewce of 30 years, his uu- 
¥. Curueji, II. 17300. 2 Venn 5J 5. j riwrily shall be presumed. Tujhoi 
g. P. j fl entxorlh , or CraKtU } 1£. 1720. 

• 158. Bill by the grantee of a com- - Iho. P. C. 243. * # 

mob right .‘for an injunction aguiiift I Hit. Bill to bo quieted in posses- 
ibe lord for over-stocking the emu- ; sion of a right of conunun, atul to 
mon, m that be could have no benefit i prvvmt distresses. Defendants pro¬ 
of libgraotv—Dismissed. Hutu v. ! duced affidavits of 50 years right of 
Cobifp'H. JG^Jb 2 Vein. 1 Hi. But | common and quiet possession; lint 
it scemrfn action lie*. Vide Robert j the court'would not /interpose, till 
iWrim. (/ Co. 112. after one or more-verdicts at* law. 

15$;’The font hi these cases nv Alton. II. 172G, Gil|i. J£q. Rep. 
closed part of the common, insisting 18.1. 

it Mas an improvement within the 16.5. .Bill for tithes, .glebe,, and 
statute-of Merton ; but the court di- rigbt of . com^.^ The two latter 
aectocL issues to try jf sufficient com- points being pmr »t ftw, the court 
meg Mas left for the tenants. fVeefo retained, the hill irn^f. plmhiliflf had 
t.,81*kc x M. 1098., 2 Verm 301. ascertain^ bis qtle* ipidhijlie tnegg 
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time would not decree die tidies. 
Sic ectapple v. Kingston, T. 1727.. 
Hull)). 258. 

16ft. Bill by onetenant of the ma¬ 
nor of Aj, nodting a custom for 
tke tenants of iltat manor to cut tnrf 
in the manor of' B. Where scveriil 
persons liavc the same right and are 
disturbed, such bills are entertained 
to avoid a multiplicity of suits, since 
one or two determination* will esta¬ 
blish the rights of all parties, on Hie 
footing of one coinmon interest; but 
in all such bills all parties, or a de¬ 
terminate number, join in Hie name 
«»f Hie re*t. Here only one brim;* a 
bill on the general right, and not in 
.1 distinct right. Bill di«nii>scd. 
Bakery. Rogers, T. 1729. Scl. Ca. 
m CIi. 7*1. ' 

U/7. A lord of a manor cannot 
bring a bill against a truant to the 
end that lie msvtiold a down belong- 

9 Cm 

mg W the manor, discharged of the 
tenant’s right of common therein. 
Holder v. Chainbvru, 12. 1781. d P. 
VV. 267. 

Ifi8. Bill of peace, and for an in¬ 
junction to restrain dcfindants, who 
Invc an interest in the manor of T. 
fiotii proceeding at law against plain- 
till for building lioust s on Hie imuiht 
without leave, mid that they may ac¬ 
cept of a reasonable compensation. 
Die court dissolved the injunction* 


obtained, but as it acts wily in a ju¬ 
dicial capacity, it caimdt be applied 
to as an arbitrator.' A bill of peace 
may a*'Veil be brought by tenants 
against a lord, as by a lord against 
Ins tenants. Conyers v. Lord Aber* 
gftvenny, M. 1788/ 1 Alt. 285- ^ 

16y. Fenny lamb not producing 
miy profit to the copyholder for seven 
or eight year* (being Under wttaf), 
ho may, when the hind is drained, be 
entitled to common of turbary, and 
dig tnrf a* a compensation; but a 
tenant at will con have no sudk right, 
though a tenant may have sufficient 
turf for the house to which Hie com¬ 
mon is appendbnt. Dean and Chap¬ 
ter of Ely \. Barren, T. 1741. 51 
Aik.’ I*<b * 

1 7ft A decree against the lord of 
a manor will not bind copyholdersh 
fee or freeholder* for life, where they 
ate not pmlks. Voore v. Clarke, 
II. 1745. 2 Atk. 51ft 

171. Whore the lord of a manor 
by feoffment grant* certain parcels of 
common or waste lands to trustees, 
for the benefit of themselves and the 
rest of the tenants, tlio whole of’thee 
hirer* interest passes, and there is no 
resulting trust for him as to the own¬ 
ership of the soil. Lord Incw v, 
.S/>’)so;r, M. 1758. 5 Bro. P. C. 
S'Xh 
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172. Tlie lord of tlae manor of A. 
brought bis b3l for the arrears and 
growing payments of 8s. per annum, 
which had been paid bint for 20 years 
out of . the manor of B.: lie could 
sliew no plbortt W*VP*r curiam, it 
it agreeable lb the riilrt o/ law, where 
in attk of aitraachmeut'bf rent, If 
die tenant 'make* but cto< parnmit of 
more thad it'due/bp ahty.beiw go 
back for it, sail. iftct.flCj jbfi ptj* 


n neighbouring Lord*. 

went, a grant of the freehold of die 
copxhold of the manor of B. shall be 
presumed. Ulcxaril v. Itriffger f J^S. 

1703. 2Vem. 516. * . * 

1 73. /We/e a dispute arises.from 
a confusion in the boundaries of a 
manor, a . commission is hmettmes 
granted'Ham fright* glfoundi, to 
ascertain the boundaries^ though the 
effort eon si decs a commission as a pro- 
cteditg'cWfaiy to the spirit oj the 
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” cop/non hie. Tide unit, tit. Conn 
innohm, i. In the present cnae the 
court of Chaucerr refuged a commis¬ 
sion, hut the lords grouted it upon 
appeal with a previous inspection of 
«fl deeds, &c. Eons v.‘ Barker, E. 
1723. 9 llro. P. C. 180 . 

174. A bill in equity lies to have 
a trial at law for the bounds of a 
manor. ) ft halier v. Cartlemain, 
M. 1720. Sel. Ca. in Cli. tiO; ml 
on such bill each party must gi\c a 
note of the bound" Ik*. inteuiU to 
claim. 

• 173. A note of die bound." in tbi- I 
case being exchanged, and nu* win- 
directed, a verdict was found f«*» dr- j 
fendaut on three trials: In* shall have j 
all his costs at law and in equity, hut I 
on a bill of pailition no costs fire al¬ 
lowed on cither side. -Mchtilie v. 
Beckwith, M. 1726. 2 l\ W. :i;0. 

176*. A bill lies not to am ci lain 
the hounds of a manor in /‘nr!, unless 
plaintiff establishes by pionf wliat j 
share he claims.* II ebb v. Hunk', j 
£. 17iy. 2 Eq. Ah. 104, pi. Ok j 


177. Where a dispute exists he-* 
tween two lords about a right, neither 
can go into equity till the right in f irst 
tried at law. l/>rd Te.nham v. Her- 
kit, M. 1742. 2 Atk. 484. t itle 
Whitchurch r. Hyde, 2 Atk. *WI. * 
Wilftsy r. Duke of Kutland, f iJro.. 
P. C. '373. St. I.ukei'. St. Leouard, . 

1 llro. Ch. Ca. 40. Wilier c. Smra- 
ton, 1 llro. Ch. Ca* 372, which 
ctnc* arc agreeable to this Hi ni action. 

178. Kquiry will grant a discovery 
on a dispute lietnvon the lord of 
oiip manor and lire l« rd of another. 
A mm. T. 1733. 2 Vis. 021. 

17 1 )- \ commission to settle boun¬ 
daries ought not to be granted, when: 
the intensts of nil parlies .who may 
probably b*. entwined arc not I* fore 
the i Mini. Atkin* v. Hat II 
1 7! 14. 2 An>tr. rJRti. 

I8f). A terrier cannot hr receired 
in fviikiuv, iiiiIcm from dir registry 
of the i;, or a «*r «»y fiom tin. 
pari«li i«gi>li\. if the •ucginal cannot 
be fUmd. S. C. M/Her v. I r 9 

2 Aiulr. .287, l*.) S- 1\ 
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Elates pur autre vie, unit where (.'twin quo ;•»* shall be. a Tralee for th\ 

first To :; •. 


181'. The principle of this «•/••*» of 
eases seemi to be that he who puy\ the 
Jute shall Akte the estate to him miH 
"Ait representative*, the other cestui 
quo vies btfag on!a the Inhtg i/rni»c* 
to skpport the estate in trad Jar him 
echo advances the vnmat. 

188. As where n copy hob I estate 
wax grthted to A. for die lives of A. 
B. Sfut;-C.—A. dietl intestate; his 
athnimstr&for slmll have the estate 
during flic lives of li. ami C., as 
having the title id the first taker who 
paid me line, the other lives being 
.. only in nature of misters* Hoes v. 

’ llow, M. 10*6. 1 Vcro. 413. 
Cfatk v. Danvers, b Cb. Ca. 310. 

s.p. . 


j »So where a rojnhold wus 
. *; mn let I lo the husband qilfl u ife, and 
• 1. S. fi*i their liv^mYi’Wir^hutit 
j appearing by the mlh that the fine 
| was paid by llie husband and wife, 
I S. was flctiectl a trustee for them. 
liengcr I)rcu, II. 1721. 1 P.W. 
7 s K Withers v. Withers, M. 1732. 
Auall. 131. S. \\ 

1«4. So, ihougtrthrre hs no cu*- 
tom in the manor for the first taker 
to dispose, equity tyill decree a trust, 
unless the oilier two lives were jnit 
in pursuant : to ‘some agreement. 
Jnou. It. 1692- 2 Frecm. 12 3. 

183. But where the copy is to 
three, for their lives intensive, and 
there u no cittfom wilLin the munur 
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that tlie first taker may surrender die 
copy, the court will not decree the 
remaining life to lie a trust, but the 
estate shall go in succession. Hun- 
die v. Ruud/e t E. toys. 2 Vcrn. 
fijs. e&5. 

186. And though the custom be 
diat an estate purduiscd witliin the 
manor for three lives, shall go m suc¬ 
cession, yet where the purchaser by 
liis will devises all his estates real and 
prrMiinl in jmssetsiun or reversion to 
hu wife, though the legal interest be 
accorcliug to the aist.nn, vet as sole 
purchaser he has an I'qiutalilc intc- 
mt, and it sluill la.* decreed a trust 
for him. Smithy/, linker, T. 17^7. 
i Atk. .?8 j. 

1H7- So, wlicre the custom was to 
grant for three lives Aitccc*siiv, 1). 
purrhased in die manor, and look tin* 
a runt to hiniK'ir, his wife, and his 
•lde»t sou successive, By will lie de¬ 


383 

vised this copyhoty to Isis youngest 
sou; and the question was, whether 
ibis was au advancement to die eldest 
sou, or w hether he was a trustee for 
his father l Per curium, it is au ad¬ 
vancement, and Lord C. JB. in detip 
wring his opinion observed, that the 
circumstance of the nominee being a 
child of die purchusrr, has been con¬ 
sidered as /i circumstance of evidence 
to rebut the resulting trust (and not 
us miring a consideration in itself), 
and it was insisted that die custom 
required’two nominees besides the 
purchaser, as taking off the inference 
of an inteudeil advancement: yet die 
court thought that circumstance not 
sufficient to turn tlie presumption 
again.4 the child. l)iftr v. i)y?r, 
M. 1788. I P. w. 112, (»). Jit 
vide Kamplugh v, Lunplugh, 1 P* 

\V\ 112. 
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183. A copyliohlcr for life, where I 
by die custom there is u widow's 
«'.state, agreed to sell for liis own life 
uud die life of hi* widow, the widow 
is not bound. Mu.^inrr v. Dash- 
vvod, K. 1686. 12 Vent. 43. till. 

1H9- Hus widow of a cestui out 
trust of T copyhold shall have, her 
live bench, as well as if her luisliaud 
bad the legal estate. Oticay v. 
Jfuthnn , H. 170fi. 2 Win. .i8d. 

190. Though a jointure settled on 
the wife 0/ a copyholder h not ex¬ 
pressly inode in lieu of her five 
bench, but is only mciitbiuwl iu die 
proviso, die shall be excluded, and 
be obliged to abide by her jointure, 
though she w as'on infant at tlie time 
of making the articles, and not a 
party to. litem. Jordan y. Savage, 
JU. 173S. 9 Eq. Ab. 102, pi. 8. 
1$H. If • 

tilled to a copyhold estate ty copy of 


court roll, and grants it out again by 
copy of court roll, his wife is not en¬ 
titled to dower; but if .he becomes 
entitled otherwise thau by copy of 
court roll, and does not grout it out 
again by copy of court roll, she ;• 
entitled to dower, tinryil v. Stiejd, 
T. 1738. I Atk. 443. 

Jffc*. A wife is not dmvablc out of 
the lru*t of a customarj* freehold. 

I Goodirin v. Il'ins/no/c, h. 1740. •{ 

I Atk. 5Cti. Tinder v. I Vatic, H.. 
I?!J4. 4 I'ro. Ch. Ca. 320. S. P. 

ID J. It in a dying seized by the 
bwlMiul, and not a srisiiLdunug Hie 
coverture, that entitles -a >idow to 
her free Inmcli. S-C. ’ 

ic>4. A jointure w as settled m full 
recompense of all dower,, or thirds, 
out of any lands of wlii^i tjui hu*- 
band was or should Jhj seised of/jjc- 
hold er inheritance, * Copyhold U t;u 
inheritance, and therefore the widow 
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•ball bo barred of ber free bench in 
her husband* copyhold, il'a/ker v. 
rt ~atker. M. J7-47- 1 Vw. 54. 

195. A copyholder for lives, where 
there mo* a customary right for the 
widow to enjoy the whole estate of 


w Iiicb her husband died seised, arti¬ 
cled to sell Ms estate, but died before 
the surrender. The widows free 
bench ahull hi: bound by the articles. 
Hinton v. Ilinton , T. 1755. Amb. 
277. aVcs.lWl. 


COPYHOLD XV. 

Enfranchuement. Merger. Extinction . 


190- A lord, who by cudoin has 
the cut of the w-ocxls growing on the 
bunls, grants all the woods and under¬ 
woods to a copyholder and Ids heirs. 
Tltis shall not inerge in die copyhold. 
Faulkner v, Faulkner, JJ. 1 (>:< 1. l 


v. Turner, 11. Hid.#. 1 Vcm. JJJS. 
•15H. C Oil. Hep. 171. 
j SOI. A. a copyholder in tail, the 
1 lord granted him the frc» hold of the 
copy In dll in fee; the t opyhold though 
entail id is extinguished. Dnnn v. 
Green , T. 1724. 3 l\ W. t). Sul 


197. A copyholder in fee, look an ; cpnfc autem. If //. hr it ropyhohhr 
enfranchisement of it in die name of j hi fail, renoumkr to J I. in Jet, oud 

.7. take* a grant Jtvn • the lord of the 
freehold to hin and hi « Itrir *, and 


a trustee, and then devised the land 
to bis youngest son, who sold to A. 
The heir of the copyholder recovered 


die, sMhoiit issue; is not K. in trhum 


in ejectment, but A., upon a bill, J there teas utne «.' mnuinder inJee of 

i-t . the premia, entitled to tue same f 


was decreed to hold and enjoy again 

him.. Dancer v. Erett, It. lfitf.5. | 15V2. Tumnt tor life of a copyhold, 

I Vera. 3JJ2. [ ri maiiidcr »o hi - Jirot and other son* 

193. r fhe Infd ciifranehiMHl a j in tail, tint* muveyuitco in fee from 
copyhold whh rjl common (her*'mio ! the 1 id Tl.e premises descended 
belonging; though thi: cumin-:: l< ! upon hi •! '• <t son, who by will 
extinct m law, yet it Mih-i.:i- in j « a f.ai.:cd :•!! !il> real estate with debt* 
equity, and decried to lh: plaintiff j and and devised them to lii^ 

the same right of common us hcSmg- kr*«i.\ct f<>; life, w ith divers remain¬ 
ed to the cc.pvhold. Sty*:,it v. dc:-. Per aniam, it is impassible 
Sinker, H. lW)i. 2 Vein. 2.Vi. | in*. equity could keep olije this cu¬ 
lt#!. An eufriitclii-recHT.t of a • t'-J; in one timid have a fight,, 
copyhold by one having a prliai in- | against die tenant in tail. All die 
terest, is for the benefit of all ilie ; t\i jj. prove a plain proposition, that 
remainder-men, as well as hiiu.<c!f. j when the icicn^t of the lord Ls unit- 
A recovery suffered by one u‘4j:i j cd villi lir: tojiyhold in tail, there* 
possession has therefore no o|#eia- • lut-u he a nsci cr, for the method of 


tion. 'Wynne v. Cnok\.% T. 17 iO. 

1 Ilrpi Cn. Ca. 51.7. 

200. A. B. tenant in tail of a . 
copyhold, remainder to himself in | 
fce, purchased die fro hold of llic 
land m his own tpiue, and limn sold 
to 1. S. and died. After 3i) years 
possession tin* Tim o? A. 1). act up a 
title as taw m ta.l. Decreed, that 
1. 5. ahall bold against him.. Parker 


harrii.g it cannot exist. Challoner 
v. HJhJ.ih7 9 11. 1796. 2 Vea. jun. 
321 . 

20.'. Whirr- the Iprd of a monor 
being tenant for life, with runoirders 
over, on pujwiiaqDg the copyhold 
estate t-)(ik the .sum ndcr to him and 
11is heira, it was InMto mer-e, and 
as parcel it waa subject to tpr. limb 
tattoo* of tio manor; and though 
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Voider a covenant by the purchaser to 
surrender the premise -by way-df 
mortgage, to the mortgagee ,‘juid W; 
hiirs. be could compel a rc-graut by' 
Jlie remainder-man, which not liav- 
i»£ been made, die ^wnl devisees 
o\ the purthimr had no enuily. Si. 
Paul v. Dm/fry and IVara, T. J8UB. 
M-Vft. 167. 

20*1, If a tenant fur life, paying 
off an incumbrance hi that truirnc- 


• • 

tiun, merge* the security, by lnking 
it* assignment connect!ug it with Use 
jcg.d estate 6f inheritance, U|K>n that 
transaction print* facie then is no 
charge; and in llio rw of a tenant 
iu tail, slb he repictfmt* tlu- inherit^, 
mice, the presumption i Q , that whe¬ 
ther he take* au assignment or not, 
the debt is gom*, mile** there is evi¬ 
dence of an munition to couiimic it 
a charge. S. C. ibid. ] 7J. 
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l. .4.[grille—their Magistrates* Members, Servants. 

11. —thar Pu\?r aud flyc~Laics. 

Ilf. S*,h-. ‘ : * . * 

IV. Their l*an rr and Duty ns 7V«r«ta*s, collectively and individually . 

V. Sails by and against. Huo IVtirnsnla. 

VI. Individ nut Mcmltcn, wir/r cniapelud 11 Units, s. 


CORPORATIONS I. 


•Aggregate—their Mogid rules, Members, Servants. 


\. Tlie cltrk« and servan.* of a 
cnrpotalion drill lie bound to an¬ 
swer to a hill against die corpora¬ 
tion for a disc.nvry, as the conn any, 
under their coniinoii tea), will dis¬ 
close nothing to their own pnju>Uct". 
si non. II. 1 Wm. 117. lYi/eh 

*Mcat, T. 17:’. C :i P. W. 
Mandalay v. Moilua, 1*. I7S». I 
lira. Cb. Co. -MTy. 

2. Part of n corporation having 
mii rendered their charter ami taken » 
now one, the others, who iu-isteil »m 
I heir old charter^ brought a >ri. /fit. 
to repeal tlie uew chnrler, upon tv melt 
the old shr.rilfs n:Uimctl hi. feci, 
which reuini wot filed. Per curium , 
the kirn; has a autnaerauto depend¬ 
ing, if fab partaIfcainxt 
the new chatter meant tit) btrinuilh* 

- ■ % \ t . • 1 A. k. • M *1 r ? 


interpose in web a case. of 

\oHurJiarn Corjxjrationj.JZf 168j. 
1 V«m 1:1.0. . 

•J. A eluirtcrcd company, unlaw¬ 
fully .Mrized the propel ty of A. ' The 
OHiijiaiiy, by ai t of parliament, was 
put on a iit.w looting, will* additional 
stork, See. The new company sludl 
make satisfaction to A. apd indem- 
nify the mtv juLh of the old company. 
-7/WVffu Company v. Doctor*', K 
1 ?•>:;. Coll.* P. C. d27. l*fe. ii 
Cb. Ml. M' 

•1. Where a charter-dirftct^. die 
mayor to rcmahi tdi a nevv^dntedi 
elected and xront; the 
caiuiof art till swoni. 

Her, Cam of Venryr\Borough, E. 
I70o. 1 Bro. P,£. 17S., jjf; 

__ v . 5. Tin; dupfter directs thft the al¬ 
lying s action,' it ought not to bel.lcnpeu *\mi{ b6 cbqvm annually; 
allowed, «utd the court ought not [ tlib u onfy drrerfory. and docs 




111 


successor.. 

V. 





- 
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not determine th$ oflhvfijfakiertnaa 
.-.at the end of tfceyrer, batthe per- 
khi legally elected and sworif, shall 
continue until death or removal, liko 
the mayor. Proa* x. Foot, Cau of 
■ Tmro Borough, JL 17t5. S Brd.P. 

• C. 167- .. • 

*6. The election of • bufgessea, 
though io a maimer different from 
ancient uiage, must be made as di¬ 
rected by the charter, wh irh the cor¬ 
poration hif accepted foi Ibrirgo- 
wiunea v. Rcjr f Cm ef 

1723.3 Bio. 


SKtew.T.174*. aitk.,405.9 Mod. 

• 1B *» Corporate bodies, specially 
ecclesiastical, differ fromprir^eper- 
sons, and tlic rule for executing ^reo* 
menu will not hold as to aggregate 
bodies, hw among private men. There¬ 
fore. though some of the member! of 
a body are wanting, equity, will de? 
ace oxfcnlioD of an agreemeut to* 
grout u Jcare, if the money is paid ; 
and a dean and chapter should ol- 
«n»v-> have tlwrir succession in view 
wliru iliey contract for a renewal of 
kut*, on liliiug up vacant Jives, and 
not choir own immediate advantage. 


• P. Q, 428 . * kut*' on Miing up vacant lives, ami 

lauds are given to a corpora?.' not thoir own immediate advantage, 
aid it is dissolved, they will n- j Pc. I iW v. Hampton, Catt the 
veri to the donor, and no: osdu at. ; t \/ar«MV£ y/ Sttntm , K. 1747. 3 Aik. 
^JtlorHcij-Cu'tntlv. lj>rd(lonr,T. j 470. N« interest can |>ass out of a 
'1740. 0 MM.C26. - body corporate, miles* under their 

. •• 8 .fTbecooitwill nut itecree public -owmon *xd. S. C. 
companies to make calls m favour ot 12. A lay corporation may iucoi 
Opajtku1arci«dilor,i»ut'ssuoiliTvvrv pomte*. new members ii they do m 
extraordinarycircusnM;ners. *'.*•*•/ aWo ?brir power. Attorni'pCc* 
York Boilding* M-1 r VJ. \. 7 a/flwf, K. 1747. I V os, 7B. 

• S Atk. 56 : I • A tree sciiovl founded by umr- 

• 9. Wbett ftCCitaiueusM •” v% :n j *• ' ••d ! i :»n»p« r powers, must be n> 
corporated, a iww part m ••Kin ina> i . by the charter aud not in 
do *iur corpoiau i».; uothb*^ j » : psity. a* where there is no charter, 
mentioned in tlv* cb«n *j«d it ij j V* Ijt* there i* no charter, an iitfor- 
not ixxessary Uut mr} on*.:**;? art : for a charity it not dismissed 

shouiabe.qiickr aesl. # * i. •. • • j *?h the relief preyed fail*, other- 

nerttiviJJvcyjT.Kc'. ■’ • ! . •. *• where there is a charter, uft- 

£t wde Alt•<.!.* wev * r. n-Gtncral v. Middleton, T. 

0 .1 Vea. 413. ^Vi* 329.. 

.*•• 10. AJmII will lie •s , s* • )•*. vision particular powers are 

ton, 0 areiiltce men, and udvfi. :* ; \*»: Lx charur, equity, will rt>t in- 
fcenPig* corporation, tor tvlivf : rci li-iu n the apporntmeot of getieral 
.n&MZbn idi of trust, fraud, 5 but it will as to .jpatyri of 

• ■ jusmanagumdat, for they arc .wgenU ! the .-evenue of the charil y./ .At tfo 
■ ta thosc wire.entrust diein to super -1 ^v-f.'ewere/v. fled/ardCorpamirorf, 

into^ thd'ji&ini of the company, j T. 17 >4. fi Vea. 505 f . r .V 


iw * 

,j^of 


15. A corporation.» 
suit to esuhli«hkctaita, 


T * 

*• •* • 


!■{' non-attendance make- 15. A coipca itW -.te^'/^t ? ^ 
ty of the breaches of trust suit to esUbiiihictaiht^qf^iein^on 
• So w supine negligence, from toils, in favour of ;|iK&wu*l 
a great Ion ariwr., makes members. IWi^Cgwrflhoa.v. 
ually guflly in tbe second * lwpoo( 3 

I'wble/for they must-not 





they must not 
|K>wcrs vetted 
me ill couae- 


AiisIk; 

wS 
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thiritmlil© use, must answer sot oolt wrWw. M. ItOjr. 14 Vrs. 934. 
with the r*«t umJn Ae common sets fc sfuMt Steward e. Ea^t Indu 
bat dsn mdnidually, to a churjn nt Compan), 9 V«ti> #90. If jet v. 
having ram died or dreti ym! tit 3r. W-310. % 

deed* Vummu v f CAi//h //< /*r < ui 4 


rori' i« \mon % ii 


17 i * ? i * 

Iiw- # ni)i i i Me 

itMr til if H i I 

file i 1 111 tlo I i 

llitb own hm il ii i m i 

c ilL of tin f 001|> M i lie 

ilorl r l I # it ton •!» *i u 

i im mhc i * *toe V t n a il # i i 

tl i c <IUI|I tut i* • huI, 1 III thi *i • 

1 «s will in 1 1 \tuul to • il b ii « 
tin uuupim • liinMi ! t 1 \\ 
n iv h in ill wi lie i •» m 
% i»wi mih tJu#«i I j 

|mo\ nit* i pan i » 

1 i I'M mini* u« 

•*•« \ C %» eil • 11 i 

pl'Jt U loiii/ii Ij 
MU pm ill Ml, N ft 1 
* *11 pinjfCiH I • uw III 

illt^nl ( hit f \ It • 

( ompam/, Ii 17 • # * l # 

<«f/MOW \ i/lf/A IS hi I 

M 1726 I Sin 01 j • 
v Itovat Luhttny i • 
pany. T. 1*28 1 f#| \b { 
lfl. A powei nu> orn \ * 

mitvumets to maki li • i 1 
where tlutw too i\tui n , 1 

Jirotd pio taulo . Cr/rw v / 

1723 P.W W 
19* Th* fhuiu of i c n 
Arret* the mavep u I die . 
najly out ot four of tin h t / % e i 
imkabthiuli, but 1 y a bye 1 \ »• i 
ordained that tbf} hIiolUI il 1 1 t ' 
dttmin. Iha bjtrlaw n ioul is 
repugnant tp tho chatter. » ' / 

v. Jtcr, Caw JTiwotfA <,!#,- 
pouttto*, Mi tjith /llio, V C. 
4W. 1 V ** * .. i . 


In 
> V 


i i 

• • i i ( 

I 2 » • 


1* /• -'(ft %• 


i 1 *s that armpeutioa 
nitc it ii 

1 4 o into tepNtya 
i ii s itutf v iif a 
11 i 11 htn i Whue 
« i u .1 ippi ir to h t%* 
\ t i uiy out ju line, i 
ill pi# iui )• a Mib*e 
> • lip il md alter if. 

(» i n» \ IhtlJlUon, T. 


t i >*i luvm* wept- 

* i powering the 
1 1 r • • «ii l puwiLf m 

1 uuO • js4jxi«1 
1 » j id i mi ot ilrct 

g i » / Im \ k i- 

* ^ » 
1 t «i 

i 

• 

Hit dluty 
«U'l IUf 

I a j >1*1 C (li¬ 

lt >1 b\ pt ‘(il|W 

I II vbaitei «luiiai-j 

il ii i IM"Mu\I m. 1 than 

I tf t II^M Mil t 1 pwatoou 
■v > X met 1 1 ihat 4 tc plant*, 
j it Ilf ii i tqiu ill vitiot I 
j • I p i* r ii f » rn in* ih ltu* CIO *enL 
, > i t' 1 

•* J * i b\c Uw of an Inter** 


' i < i b>i Uw of an Inter 

p u |» I I \ u\y toi water w#rto. It 
n in o\ali ei, that iheartr)b«M4^er 
p«ue* eil iktanU m pa>ihg 
Oiot !>i pjj m Mff th* ftr- 

Tti f uf Midi ikoiitA or mew a to* 
i&iuia. ru^vuffaMi <Wf«uIi, ai- 
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lecing his ignorance of tlie call, and 
cljsnirc from town when the no¬ 
nce vassi'iU. Held, thiil ho shall 
not be relieved against this for¬ 
feiture. Sparks v. Licet pool H ti¬ 


ter Works Company , £. 1807. I % 
Vcs. 4SSM. 


For trading companies acting un¬ 
der charier, xidt tit. Trade , x. 


CORPORATIONS III. 

Sole. 


Cj. The parson is a corporation 
for taking lands for tin* l»om*tii i i the 
church, as dm church-w.irucie* me 
for personal tilings, i« hu ll arc hum 
ctchsic, and for width they may 
maintain trespass, ./''- rw«.v-f- 
ral v. Rupfr. II. •2 P/lV- I'Jrt. 

But it is lnipmpeil;. slid that tin* 
chureh-wai den •< arc a corpora l bm, 
fur all the puri>lnyutr> arc- the ln*dy, 
and the cIuirdHWujdciK uic only a 
name to sue by in pci*mr.il actn.ns, 
for the propirty i> in tie pa¬ 
rishioner!; and in all action** brought 
by tlie churrli-wunltiu, it must be 


laid ad damnum parorhianornm. 
l\hi taw re v. Jiridges, T. 17'i.l. - 
L*.«|. Ah. ‘2iM, pi. 5. 

• 2 ij. If the crown, after the founda¬ 
tion of a rolliu*, grants an uiIyowmui 
or lanil to tin: senior f* How. i»udi 
•riant will operate to make him a 
vie coiporatioii; mill the liWiop 
i*ainii l ti*Li* mu. iv die hga! c-iatn 
wsUil in ii m>Ii' ri»r|riMliiiii, though 
puli of tin* aisgrcsMte hodi.nnd * 51 **; 
it to tin* .irrigate laxly. Hum 
r. R‘Jl% T. 13 . ) V t-. 
4»fc. 


CORPORATIONS IV. 

Their Pmicr and Duly ns TruAct • *•//.« *:* r/y and ind\iduoll^. 


07. The corporation of n charity : i n.l. 


founded by cliartcr am hill Intitre*. 
JyplitU v. Foarhy ” V ein. -Ill; vnn 
as trustees they cannot infringe ll— 
rules of the foundation, TuuLr \. 
Dulwich Hospital, I P. W. (175; 
nor suppress any cvidir.ee i elating to 
the charity, ltaljonl ('at/mrofin/i 
v. Hertford Pyar t t 1V». P.C.J-flQ. 
They must strictly ndlicw to the iuls-s 
of their charter, Carporrrla»n #./* S* i- 
top v. slUot nvy-Gf i/iirr/, lira. P. 

C. 24*; pod not imagining llmt 
their tru*t is honorary, become i*u- 
pircly negligent, ( huril. Cm pan- 
lion v. Hutton, '2 Aik. -Wl.: for flic 
court iu'snch cxsu»%ill uuko lliem 
y r<Kts, and if they grossly tnishe- 
ve, wdl 'ipmovc them from their 


Coventry City v. slllnr • 

! mu #n/ t '2 l»ro. P. (*. O.'it). 

i n iide ante, lit. Llnniuddc l-set, 

• a 

ill. %% 

OS. Plainliir, a sc.lioolini'sfcr/bav* 
ing liecu depiucd of his office, tiled 
hi** bill against the roijiniatjoii of C. 

lilisters uf st chaiify, playing a 
•IKcourv, ami injunction against a 
resolution, which In* charged to have 
b'(.ii pionmd l»v l.vc of the mem- 
Inn, including the l/liiliff, from iin- 
proi«cr inotivfH with reference to a 
parliamentary election. l)cUJUm:r 
by thorc live, for that no title to the 
discovery aguiust tlusm wua shown, 
and oj* Unpt, tb*t the charge would 
l>e a subject of crimuijJ prosecution, 
vcr-rulcd; for the court has die 




CORPORATIONS VI. 


srnne jurisdiction over a corporation *1 mer v. Chippenham Corporation , M, 
as over an iwlividanl, to ccmtml the IbO/. 11 Ves. C46. 
corrupt execution of a trust J)uwi- J 


CORPORATIONS V. 


&«iu by and again*. Quo llarranto. 


Q9> Bill agn : nU a rf»q»on»lion for 
a discovery,. T!iv i!ok$ anil servants 
of llie company wen: urdeicd to au- 
awer on oath; in r^anl the corpora¬ 
tion, by unswer under tlieir common 
•col, would disclose nothing to their 
prejudice, nor could lin y be prose- j 
tilted fur perjury, though tlieii .in- 
»wr be ever so fal«*. Anon. li. 
KiH*d. I Vim. 117. /IVAv. J/iW, 
I. I7.l t ‘i )*• U. .lit/. Ahv*/u/t!U 
v. Morton, T. J7«J. I Jlro. Ch. 

1 *a.4(i!l. 

• ! 0. \\ here p. dhtriapu • is issued 
a*;;imnt u i*«nj'oration for uon-prr- 
foiuiaiiCe ufu (k.u*, nod afterwards 
a Si’fjiu'xtration nisi, fur want oi* a|>- 
pearauce, the court ordered the pro¬ 
ceedings to go on, notwithstanding 
three objections tuki'ii, and would not 
allow the company In enter du ap¬ 
pearance on l lie distriiigih and dis- 
chuigi the tfeipicstration. Jloixey 
v. East India Com pony, M. I7uu. 
Piv. in Ch. PJR. *i Virii. 


claim of onu who, though elected, 
nmc.r was admitted, nor against a 
member till removal by tlie corpora* 
lion. list v. Ponxonby, l Yes. 1. 

o l)m.V.C. J*7. 

.V2. Hie King, at his discretion, 
niay seize the Irandme of a corpora¬ 
tion guiltv ol an offeuce amounting 
to a i'oilVitui". S.C. Jit vide Baggs 
ax. 1 1 Co. !i:l. 

J:#« J 11 HsI. 1(j8fi, an information 
in nature of a yoo Karranto , was 
t In ought in the Kxrhcqurr in Ireland, 
j against the corporation o* D. and in 
Ka>t. T. following, judgment iicing 
Cfiveii against them, the Ling seized 
tf.eir lilierticft, &e.. Held, tiuit tlie 
judgment was void, for that an iufor- 
; r.iatmu would not lie in that court. 
In coutfctincncc of that judgment, 
K. Jae. II. created a new corpora¬ 
tion by charter, who made a. rever¬ 
sionary I :»*« 10 l. S. of sqme lauds 


: hcloiigicg to the old -co/poratiou. 
j'thischarter licing declared*void by 
;JJ. Alt iiihiri!union in nature nf j \ W. and M. s. a. c.9. ihelease is 
0 ano tit/MnmUi 14x111 [) Ann. c. Co, ! void al o. P/ppim/, toy. v. Drag* 
for usurping the oliicc. of fnc bui- ! hexIn Corporation, T. J 7*9. £ liro. 
gess, does nut lie against tlie mem { P. C. 3ti9. 

CORPORATIONS VI. 


InJh'idual Members , zchcre competent Ifitnesses. 


3-1. Upon a question whether a J 
bond licluugixl to plaintiff or defend¬ 
ant, it wai objected, that oil pluintifP h 
witnesses were meuibeni outlie cor- 
pomtiou, awl die olflcctiou was ul- 
10 wed. Lord Keeper «d, every 

corporation ought *to have at towu 
clerk, mid oilier cterls, aqt freemen 


that they may be competent wit* 
nesses, if necessary. Bui defendant 
having, in this case, cross-examined 
some of plaintiff's witnesses, i.ord 
Keeper said, that a crottMUtainmaiioii 
of a witness on oue iide n> any mut¬ 
ter tending to the mqntf makes him 
a contpeteut witness on the other 
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side, though otherwise liable to ex¬ 
ception. Sutton Coldfield Corpora¬ 
tion v. IViltoa, M. )684. 1 Veru. 
5254. 

33. Bill for relief against an award 
made by some member* of the East 
Judin Company. ITio arbitrator* 
and some of llie members were made 
defeudauts; demurrer to the whole 
bill allowed, for pluiiitjfF can have no 
decree aguinst them; they ought to 
be examined as witnesse*. Dr. Sten- 
tndv. Eatf India Company,^. 1 ?U0. 

Vera. 580. 

3G. \S a corporation would exa¬ 


mine one of tlieir own members as a 
witness, thev must disfranchise him, 
and the method to do so is by an in¬ 
formation, m nature of a fuo tear* 
ran to against him, who, confessing 
the information, judgment passes to 
disfranchise him. Colchester Corpo¬ 
ration v. -, M. 1719- 1 P- 

W. 503 ,(».) 

07. It is a general rule, that mere 
wilttwe* arc nut to he made parlies 
to a suit, except (inter alia) ufliccr* 
ami sonants of corpora lions. Dam- 
Mer v. Cliippcnliiin Corporation, 14 
V c*s. 52.V.2. 
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I. Covenants real(*\ Personal (l»V Inherent(o). Executed tdV. Escr 
cutory (e). I lore craned, ir/wre, nr u hen hindin', nr to iehn*c Ad - 
vantage ((). Relief an S'cn-peijorniawe <g). lloic icwdnuil :utl 
to be performed (hj. * 

II. To stand vised, what. 

IIL tor the Acts of an Ancestor, or other P. r.+n, v /ior binding. 

1\\ General owl uiteertain(i). Implied ^h). Dijcitiie ll). ( u/ti«/«ry(m). 

Utdanfally), 
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Covenant'really. Personal { b). 1nhertnl( c). lltcrutcJ(*\). Ex*ru- 

tor a fe> Itow created, nhere, nr n hen landing, or to slain Auvqn- 
tagei, (J. • Relief on Son-performance (g). How construed and to be pa - 
formed# i). 


(a) Covcrtaxt real, as running cith tie 
> Jjmd . 

1. Baron and feme grant a water 
course through the femes land, with 
covenant to cleanse and repair it, and 
softer u recovery; this runs with the 
laud, and u strengthened by the re¬ 
covery. Holmes y. Buckley , M. 

Vtm m Ch. 39. 

Vr. £?• W:X ^od lands on liiuisclf 

afitt wife for life, remainder to his son 
iu tail, with ^ potenant to niio.fMf! 
a-piccc to kit<Jbuiigv chiidreu to bo 


raised and paid as he slioulil appoint, 
lie died without making any appoint¬ 
ment, ami left several younger chil¬ 
drcu. Tim covenant *v» a charge on 
the land, und shall hind the remain¬ 
der iu, tail, and it is an execution of 
die pow ct of appointment. .Dr . 
Sari* or dart A v. Udy Blanfny, 
M. l(04r GUb. £q. Hep. l«fc . 

3. A. ftnaite ior life, with power 

to make a,t ~ 

tmm, w hich &KH in^iage hc.cuvr- 
nanted to its, 1*1 the lauds settled 
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were only £600. This covenant 
shall bind the issue in tail, who shall 
make up the deficiency though not 
privy to the marriage treaty. Lady 
Clifford v. Lord Burlington, T# 1700. 
2 Vem . 379. 

4. A. covenanted to settle lands of 

150 per annum on the marriage of 

B. his son', but died without doing 
ao, and the lands of A. descended to 
B. os his heir. In die covenant the 
heirs were not named, but executors 
and administrators only. Thi» cove¬ 
nant is a lieu on the land of the cove¬ 
nantor. Rnundell v. Jircary , II. 
170*. QVeni. 482. 

5. A. covenanted before marriage, 
to settle certain lands on liis wile lor 
life, and then devised those lands for 
payment of debts. ITit* covenant is 
a specific lien on the lauds devised: 
A Mi if A. had covenanted generally to 
settle lands of £0Oper annum value 
on his wife, phe must have come in 
as a spec in Itv credi lor. Free moult v. 
JWirc, E. 1718. lP.tV.429. 

6. 'l'dnant lor life, with power to 
make a jointure with remainder over, 
covenanted to male one ou certain 
lauds, in consideration of a portion, 
but died before it was done. This 
covenant shall bind tlie remaiuder- 
mtui in tail, who ban no equity lo 
have it satisfied out of the personal 
estate. Coventry v. Coventry, E. 

1724. 2 IVIV. 222 . Oilb. Kq. Hep. 
160 f 9 Mod. 12 . 1 Stra. 590. 

7. il. covenanted on his marriage 
to lay out £3000 in land, and settle 
it on himself hi tail, remainder to B. 

A. purchased the. manor of IX with 
the money, and uever settled it, but 
suffered a recovery. As this covenant 
was a lien on "the land, so tlie re¬ 
covery discharged the lien and barred 

B. of his remainder. Manvood v. 
Turner, II. 1792. 3P.W. 171. 

8. An heir is bound to reform 
hia father's covenant .where hew bene- 
fitted by thoconlrtcti ttoughl* clwau 
nothing but vb**M ■egfd oniiun 
in strict settlement. Cft&ynd v. 


Fleetwood, T. 1742. 4 Bro. P. a 

433. 

!). 1. S. covenanted to convey and 
settle houses, lauds, 8tt. or a rent- 
charge thereout, to certain uses. I. S. 
purchased lands and died without 
making .any settlement. Decreed, 
the aftcr-purdiased lands shall be to 
those uses, for a coveuant to convey 
and settle is stronger than to settle 
only. Deacon v. Smith, E. 174ff. 

3 Atk. 323. ‘ 

10. Covenants wliicb wait on’an 
estate inland are void in their crea¬ 
tion if no estate pisses bv the deed. 
Lhundot v. Brorcnlom, fe; 1791. 2 
Kidgw. P. C. 406. So if the estate 
be evicted or surrendered, they be* 
come void. Capenhunt v. Capcn* 
hur*t, M. l6Gl. 1 I-cv. 45. Soprani 
v. Sknrro, il. 1602. Ydv. 18. 
Xorthcote v. Underhill, M, 1698. 
Salk. J99. Of this description are 
all covenants in leases widen in any 
way relate to tlie land demised. They 
are annexed to the estates of the les¬ 
sor and lessee respectively, and wait 
upou them, but although Jthey sic 
thus attendant upon an estate io land, 
they still remain mere persomd con¬ 
tracts, binding the parties affected by 
them at law merely personally; at 
common law, these covenant* only 
bound those who were partifs and 
privies to them, that is, the . cove¬ 
nantor and covenantee, and their re¬ 
presentatives, in respect of assets 
transmitted. But the assignees of 
die respective estates updm which 
dicse covensnts awaited, being stran¬ 
gers in contract, were not bound by 
them at coimumi law, nor could toko 
advantage of them one against the 
uthcr. ChanrloM v. lirorm/oib , E. 

1791. 2 Kidgw. P. C. 406. Fufe 
S. C .port, tit Landlord and Tenrift- 
vii.(k), where it is abewn',bow Ar' 
lids inconvenience was remedied b]f; 
the slat. 32 Hen. VUI. c. 3¥ r ‘* 

11. AcofcitnitmapMp^&teoiie« 
third of the produce of ’St rtfel. estate 
to raise a sum of morisjf (spot merely 


u. 
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personal, bul a lien on the land, and \ Ph$mmer 9 T. 1703. 1 P. W. 
mint lx* ctpccilically pt r formed. J.c- IO-4. 

;jarJ v. Jliul^oi, T. !?!>.!. :5 Hro.Ch. l(j. If A. covenant* to pay an an* 
Oi. 4 Bro. Ch. la. 421. unity to J. S. he diull nut deduct li.r 

1*2. A. was tenant for lilc v remain- laxtx, for the charge is onIy«m tin.; 
dcr to B. hi* miu, in tail, under a person of. the covenantor. Robin - 
m.tll«*!inui made oil the inariiagc of wa. v. StcjJuns, M. 1701). 2 Salk. 
A. whereon B. liad a power when in (ilii. 

jioswvdoii to make a jointure-. A. 17. A jointure wn * made of an 
ami Ik entered into a jroinr.il cove- estate, let for ine year*, at .£17 ;*- r 
Hunt iwilhoul re (erring to the* power) annum, but worth ,£108 /nr annum. 
that tlu- sou, within I*2 moiitli*, rJioulii 'i lie husband covenanted by quarterly 
maki: u jointure. 'Hie father died |Kiymtiil*, to make lip the jointure 
within 1*2 mouth*, anil tin? son took xlOS per unman during the five 
pn*«cssiou, and died without making years. This U a personal covenant 
anyhculuniiit. r llioc/Ule i* bound tor payimnl r»f a sum in grow, ami 
by this covciaiit in tin* hands of tlu* I intcic.t shall be ullnwvd on thcipiar- 
rcruaiiidci-uiaii. Jm kM»n v. JneLion, Icily jniyiiivnis, hut iio lavs. 

M. 17113. 4 Bro. Ch. Ca. 4fl2. \. / i nton, T. 172^. S:l. In. til Ch. 

1.1. I’pon u convey mice in fee, the Co. 
gTautecs covenanted with the gi autor*, 18. A covenant for p-ncwnl i* in 

who were lessm of water-work h, imt itself a m*.h: p« rental contract, and 
tondl or ilispu-e of water fr*»m a at law ihe only mil* dy which lies for 
well, to the injury of tin propi'ii-ton ! tin- biru«h of it is a |«n>oivil action, 
of the said water-works, iheii loirs, j but u Mih*ianli\e indr)readmit f»sr* 
cxecuton*, administrator, and as- i naur bind* tlu* com muuoi amt hi. ic- 
figut. Oil a bill in enfoicc this to- | pi«*«niiil;\o* in teqxrlof tin* a*«ct& 
vtuai. 1 , a question arose, wln/llier it ! Iiniisiniil- -I. ('haonns v. fwti.,-*i/n.v, 
run with die land so to bind uxsiguet.*, I li. I« .* 1 . **. liidgw. P. C. -lUo. 
luul wlKtbcr if \\us contrary to flic | ' 

policy of the law: but tin: court left j •' /•.*•••*«?/, n< mlhtvrul to, «r *.•».»•• 
the. |Kir;>os to their remedy at law, | ffirtiir* the (1 rout. 

mid allowed a dimuni.i mi account j if». A. envniaukil that land* sel- 

of thc iiiconvcnii iiceoi onfon in/ suHi , a»«> \vi re. X 10*f /«rr annum, the join* 
a covenant by injunction. C.oUinz v. | tn r e l icing dWh uni. Dcovtd, the 
Plumb, E. lb 10. lliW. ijl. j l:cii shall uuikt* it gw*4 in >lKvic- 

*S jhttkew Sih'ttki\ II. lOfctf. 1 Vcrn. 

(b) Personal, os annmfl in ihe ( «/- 217. 

zeuunlor a JVi**/*. 20. A m.ecnaiit for further as- 

14. If A. lias land) subject to a .<uram c by an bcii selling liis reversion 
rcnKbarge, and graut^ putt of tin in during liis father's life, at mi lmdcr- 
to Jl. with a covtiuinl Unit >ucli juirt %aluc, shall not l>c iU*crt^.d to lie xj>o- 
fhall be free, this U not u leal cove- ciiically [x-rformed. Johnson v, tiolf, 
u;mt tu mu with die laud, but per- M. 1 fkni. 1 Vcm. '271• 
eonal oulv, and chargeable, on the 21. 'ITie estate of A. wi« tlccrcctl 
beir with nsport to a-sela. Conk v. to be stdil for |>aymeiit of de.lit*, and 
Angdel, il. If»5fi. Ilanl. «7; but all parties concerned to join in the 
the contra wan decreed in Corn bunt sale. J S. purchased the whole, 
v. Middleton, T. Hi7l. 1 Ch. Ca. which w uh ,£2000 per unman, and a 
..2. conveyance was made to him with a 

1.1. A covenant to suffer a re- covenunt fir further ussumnee. 1. S. 
covcrj^ tftfigeb personal. ColHtu v. sold q&JCHM) per annum, and ile- 
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testator's second and third sons, &c. 
widi power for any of liis amis to 
make a jointure, not exceediug 400 
per annum. B. on bin marriage, co- 
! vcnauled tu settle Jl-HJO per annum, 
clear of nil taxes, A settlement wag 
nant for further assurance, mid ducct- j insults with a covenant, tlwl if die 
ctl it lo be iudomd ns a duplicate; 1 lands should full ~horl of j£ 403 per 
but the court being niou»l again, the I awnnn 9 B. Would make up tin: ilefi- 
orcler was discharged, in regard dm 


livering over the whole of tbe title- 
deeds, lie was loft without a title to 
the remaining per annum, 

whereupon lie applied for a dupli¬ 
cate deed, which the court ordered, 
considering it to be within the cove- 


decree bad once been executed. Nrt/>- 
;kt v. Lord .tHiinjlou, M. 1700. I 
Kq. Ah. Itifi, nl. i. 

22. A. on his son's manruT, set¬ 
tled lands, which liecovrinnibd lo be 
JCw*) [nr annum, and Micitred n 
power to ebarr** £ l* 2 r n) for younger 


rieuc). Held, that the settlement 
was intended a* uu execution of tho 
power, and the covenant to male it 
a clear £400 per* annum was a mis¬ 
take. Intdu hjrulonilcny v. Wayne, 
H. 17tL). Amb. 424. 

150. Tenant in tail made a raort- 
! gage with covenant for further ussnr- 

• • « • ^ m m 


childn ii; lie charm'd tin* *>Ulir wMi i mice, and became bankrupt. Ills 
£{'M only, and died. ’Iln* son oil- [ asdgneea were Lekl bound by ihcco- 


Ktlcd to pax the kMusv tin? 

lands only produced £1*1 0 per ttn- 
fftnn. Dcvrcul, tin* money wa> well 
charged, the father having only exor¬ 
cised half liis power, and tint in case 
of a de.licicucy the «m should seek a 
satisfaction fur Invuvti *if the father's 
covenant out of h> estate, Onu.Jn/ 
v. Diuiarll, M. tiOl. Ifi Vin. 4 ’• t, 
pi. 7. J Hro. P. C. 20. 

CJ. When* a man, upon transfer¬ 
ring his wife's mortgage, covenants to 
yay the mortgage, money to the as- 
aignee, i: shall only bo omsahted as 
an additional Mcurity,aud not amble 
in equity, Ilugot v. OaghUni, K. 
1JJ7. >P. W. 347. Portwc.. :1 
H and 9 Mod. l!4!l. 081. Krefyu 
v. I'At’/yn , 11. 1731. 2 P. W. tiut. 
Ht ride ;*>*/, tit. Etiule mil and per - 
tonal, i. vide etiani, It nod v. limit- 
mgl'ortl, T. 1 71H5- 3 Vii. i;)l. 

24. Hill for further ussuraucc un¬ 
der a covenant contained in a deed, 
which was defective and void; dis¬ 
missed, for the covenant goes along 
with the estate, and falls with the 
conveyance. Funnker v. Rob ineon , 
M. 1717. Prc. in Cli. .475. Oilb. 
Eq. Rep. |39. 

C.I. A. devised certain lands to his 
son B. for life, remainder to B/i first 
and other sons in tail,, remainder to 


vciiam, though no recovery was suf¬ 
fered. / V *• D-tnbuz, li. 17!)2. 3 
Hro. Cb. Ca. ;Sy5. 

(d) Rifi'Hh'tf, ns being Mthfaclorily 
perfor/uctL 

27. A. covenanted on his marriage 
to purchase and settle lauds of £%UQ 
]»/ annum as a jointure for hia wife, 
and to tlio lust, Sec. sous of the mar¬ 
riage. He purchased die lands, but 
made* no settlement; and on his death 
they descended to his eldest sou. 
Decreed, that the lands descended 
were a satisfaction of the covenant of 
A. li'ilntrkx v. H'ilcoch, T. I70O. 
2 Vcm. A38. 

28. Where there is a covenant to 
convey (and, and tin? money is paid, a 
judgment coulesicd to a creditor be¬ 
tween the tunc of llie covenant and 
the conveyance, shall not alTect the 
purclu<er f because the hud shall be 
cousjilemi as sold from the time of 
the covenant. Peach v. lVinchelsea,■ 
1715. 10 Mod. 4f>8. But a raort- 
gagre without notice of the covenant 
shall hold against the covenantee, for 
hix money is lent upon {he credit of 
die land, and attaches upoq it. Finch 
v. Lord WinchcUek, T. 1715. 1 P. 
W. 279. 

2y. Covenant to leave a wife 
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£C+X>, the husband died intestate. 
Hie wife’s share exceeded £02 O. 
Held, a satisfaction of the covenant. 
BWy v. Widmort, T. l7Ui. 1 P. 
W. 324. 2 Vrm. 70 !). Lord Hard• 
tcicke seems to have fully considered 
the case of WanJy v. M id more ms a 
coiivct uulliority. Doth tlic printed 
and MS. statunenls sanction this case 
as good law in this court, upon the 
construction of a covenant between 
husband ami wife as to what oue 
party is to have at the death of the 
other; tbit it is to be coiuttriad with 
reference to the circumstance, that 
there is a claim upon the probity 
independent of the covenant, and docs 
not go upon the accident wlietlier tin* 
wife takes administration or not; and 
Lord iu G itrlhJiore v. (. 'hula', 

30 Vcs. 12, said, he should have re¬ 
gretted to find Uiat it depended uii 
that circumstance, that iu Use one 
case not taking adntinUtratioii sir i» 
to have both, but if on behalf of her 
children she takes administratis, die 
is not to have both. Lord tM.n 
also said, that the authority «»f Hlamhj 
v. WuUnorr, and Ler. v. If Aranda, 
remain as vet unshaken. M. 1801 . 
10 Vea. 14. I die 1-ee r. IV Aranda, 
3 Aik. 419., 1 Ves. ]. Barret v. 
Beckford, 1 Vcs. SCO. Prime v. 
Stabbing, 2 Ves. 411. Eastwood r. 
Vinke, 2 P. W. fil(>. Leclunerc r. 
Lord Carlisle, 3 P.W. 211. Haynes 
V. Micoc, 1 Bro. Cli. Ca. 189. 
Kirk man tvKirk man, 2 Bro. Ch. Ca. 
03. Hickman v. Morgan, C Bro. Ch. 
Ca. 394. *t tide ante, til. Agree- 
meat, iv. 

80. A. devised Iiis lands to his son 
B. for life, remainder to his first aud 
other sons in tail. B. ou his mar¬ 
riage, covenanted to assure lauds of 
equal value to himself for life, re-* 
inainder to his first, &c. sons in tail. 
Bk died, und the lands descended to 
hi# eldest too: they shall bo taken in 
sfcttffaciion of Isis covenant Karl 

of Tf*ktr%ilk i, Cohe, H. 1729. 

MofcW. 


81. Xliirty thousand pounds wav 
covenanted to be laid out in land; it 
need not be laid out all at once, but 
may at several times; and if the co¬ 
venantor dies, having purchased lands 
which are left to descend, it will bo 
a satisfaction pm tanlo. Lechmere 
v. Lechmere, or jAnlCarlidc, M. 
1733. Ca. temp. Talh.^2. 3 P.W. 
228. tide Deacon v. Smith, 3 Atk. 
3C3, where Lord I lard vide com¬ 
mented on lliis case. 

32. 1. S, on marriage, covenanted 
to settle lands of .f.iOO per annum 
value; lie afterward* purchased lands 
of ,£ 1 80 value, which fell to«£)50 
per annual. They shall be a satisfac- 
tiim pro tunfo , according to the va¬ 
lue at testator's death; but if lie had 
purchased titan at the lime of the 
j marriage, tlie^nliotild lie taken as of 
j the value at the lime of the pur¬ 
chase. I* in nr l v. i l illicit, T. 1731. 

Alllb. l f Hi. 

:n. Linds tLrJwl to a wife: are 
j not a satis-fiction of a covenant tli.u 
| land** willed on her are of a certain 
i value, especially if it appears that 
ti stator iim ndctl die should have both 
(hmttllrd and devised lands. Prime 
v. SiMnt;; T. 1732. 2 Vcs. 409. 

34. A. covenanted to lay out 
JL iu land to the use of himself 
foi life, remainder to bis first, Sec. mum 
iu tail. lie. bought lauds of that value, 
j mid jK-nmUed them to desegid to Ilia 
| eldest son. Held, a satisfaction *>f 
the covenant. So, if A. covenanted 
to le ave his wife-a certain sum, and 
died intestate, and the widow's distri¬ 
butive share amounts to more than 
the sum covenanted, it shall be deem¬ 
ed a satisfaction. Davy* v. llward, 
K. 1 7b*2. 3 Bro. P. C. 532. 
507. 

3.3. To make a detife or bequest 
a satisfaction, it must be ejnidau 
gentrit , and not luiid for moucy 
or money for land: it roust be of 
known value, and indisputably equi¬ 
valent or superior both m gross and, 
annual value to the thing to be per- 
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formed. Broughton v. ErringUm. 
K. 1773. 7 Bro. P.C. 18. ‘ 

36. M. S, on marriage ik consi¬ 
deration otJ! 1050 portion, covenant¬ 
ed to pay the trustees .£1500, <o be 
laid out in land on certain trusts, and 
al.Mo to pay |500 more for similar 
Us-cai if the Irak lie aliould purchase 
would not jnvdticc .£8000, ami to 
make up the deficiency of <£8000, if 
any, out of hit personal estate. K. 
S. Koon ufter the marriage, bought a 
freehold estate for .£'2150, which was 
conveyed to Mm in fee, but he never 
paid any money to the trustees, nor 
did lie make any settlement. It. S. 
died, und the lauds descended on his 
•son. Diyrard, • .c lieu dionld be 
bourn! Ij; the covenant ol R.S.to per¬ 
form the trusts of thesrulenicnr. Sme* 
i Ini v. .vnctlcn, H. I?85. 1 lfav.Ch 
Cu. 5*8. Ktride Ltvhutms r. 1 nli- 
mue, (a. temo. 1 all#. HO, oh ///.* au¬ 
thority of K'kith this case h antic, it/e'f. 

37. Provuo in a settlement tlin: 
(lie wife shall not be barred of any 
thing, die husband shall give by deed 
or will. lie died inlcstnte, and was 
a freeman of London. Her share 
by the statute and custom arc not a 
satisfaction of the covenant. Kirk- 
wan v. Kiiknwn , T. 1786. C Urn. 
Ch. Ca. 95. 

38. An husband covenanted by his 
marriage settlement, in die event of 
his death, {leaving Ids wife snniving 
aiuTchildrcn) within six months after 
his decease to convey, pay, assign, 
&c. one full niul dear moiety of all 
such reed and personal estate as he 
should be seised and possessed of, or 
entitled to at his decease. Upon the 
death of the husband, leaving a child 
and grundclulcf, his widow took out 
administration, and claimed as against 
the next of km, in addition to the 
moiety under the covcuant, one-third 
of the residue of her husband • per¬ 
sonal estate, under die statute of dis¬ 
tributions. s Per Lord Chancellor. 
Though the professed objec t of th e 
husband’s covenant was *to provide 


for his intended wife and children, 
then: was no provision expressly for 
jhe issue, and it was confident 
to the father in his life-time, or at 
his death, to disappoiut every cxjiee- : 
tation of what the issue were to d*» • 
nvc immediately from him, and di* *./ 
ho|« that the wife taking an inln^ 
rest fiom her htliband might be cn~ ~ 
ahlcd to provide lor them, cannot ‘ 
be called a provision, but it thews 
that the parties had contemplated ’• • 
thut the issue, if any, would be tlio • 
next of km; tlie period of tinm also 
specified in the covenant-, viz. six 
uion'ha, has, iu case-* of satisfaction, 
been considered mntei :al, but incases 
of perfoi insure hale regard has been 
paid to it by the court. In Btonda 
v. It idotorc , (‘2 Vera. 709. I-P.w. 
.724), die next of kin weie not cbil- • 
drvii: but Lord Kenyon, iii Deceit 
v. Pontct, Pre. inCb. '24000* said, 
tliut iu H/n;tJy v. liuhnoft, there 
was a legal |ierVonuauce of the cove- 
nniit. Iu that case die court muss 
have understood the inti-utiim to be, 
that if the wife took a share of the 
jiersonal estate, such siiuro would 
satisfy her iu the construction of the 
covenant w between husband anti 
wife, the rather os the analogy is to 
be collected from iVTlcockt v. Wif- 
wfa, W Vem. 558.) It is now set¬ 
tled, that if there is a covenant to 
purchase and settle lands upon the 
first and other sons in tail male, a 
purchase of lcm, equal, or greater 
value, tilling the conveyance in fee, 
shkil be held in performance and sa¬ 
tisfaction, sud tlmt is proved by 
Sweden v. Sincdni, (1 Bro. Ch. Ca, * ‘ 
58(2.) In Ijcchintre v. Lord Car* 

Hite, it was truly said, that » KMk^i 
rauuot fit oucc lind ail the - land ha -Vv 
has covenanted to buy. In this case ^ 
the wife administered, and what Caro*** 
to her bands was liable tq all debttOf i-.. 
remaining unsatisfied in thft course yjf'i x 
a year; if the could onljtftke itai i.lv 
administratrix, sbe cad* «ot take* it 
u wife. According 
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lotr 9 in Kirk wan ▼. Kirk man, (2 
Jlru. Ch. Ca. I;*2\ if flu* wife and 
issue lake In* dm law some interest in 
ilk* personal estate of tbr rovi jiant»»r, 
if In* died intestate, die coiiMruction 
of die covenant, upon die whole iiv- 
trillion between such parties, should 
he, that die property die wife would 
lake in ronscqueucc of that eireum- 
■Uuirc, should be applied in pe* lot tit¬ 
mice of llie covenant; and it H' ;as 
to have been derided, dial a man u- 
€|uirt'vl to do somaliing artitclly slimld 
be copsidcrcd ay performing I us r.**- 
veimni by a passive perniKsicn uf 
the descent of an estate, which /.//.,ed 
jitrie, raid without die prtsuu\p:i ni 
of the court, cannot Ins cutr-ibud 
an act according n> hi)eownam. !.i 
Lee v. IYAranda, i;J Aik. •«!{#. 1 
Vw. I>, Loid Jlt/rtluick *• thought 
tliewilesbeing ndiniim;nitii\ washy 
no meauH die lending point on v.lnrh 
the ca*e wa* to l»c. dcrbLH; hr *:ii*l j 
it was like Bluntly v. 11 n!mon\ tin! 
was no breach in the Inodmiii!’* | 
time a* there was in Oliver \. Bti. [ 
lam/. (ciVil :i Atk. -U'o. aiul 
that tin.* di>(ini tom that tin* mw iiLMt 
in tin! raw: hi Ion* him wa< to /•*/»/, 
and in Bluntly v. II i'hanrr, to /. n \\, ; 
was too .slight to differ tin- juo;ne i*i j 
of the court; l^mi llunhiekr^n: m* ! 
to have considered tlir case of Bluntly 
v. Hithnoic a complete authority, 
and as good low in diis emu t upon 
the constructiou of a covenant be- 
tween husband und wife, as to what 
one parly is to have at the ch nth of 
the other; and J/ird Chancellor said, 
he should have regretted to find dial 
in the one case, die wire not lading 
administration she is to have both, 
but if on Initial!' of her children die 
takes ad in inis* ration, bin: is not to 
have both. Those cases arc distiiMt 
aivthunli»s, that where a lunbund co¬ 
venants lo IruM or to pay money to 
a person, who, indenendent of dial 
engagement, is entitled to a provi¬ 
sion by law, the construction is to be 
with idemceto that, aud die blight 


difference between /earing and /wy- 
ing, or nbi-ditt wilhin three or vix 
niondiiylw not attended to, for die 
year aliutved to executors and adnii- 
unhatoniKs only I’nr ruimnii'iirr, and 
does not |H>*lpoiie the vesting of liic 
fund. 'Jin* casis Bluntly v. If/#/- 
ware, and he4. IXAranda, sIinmI 
widen*.! imputation U»l UnyucA v. 

Itro, Ch. Cn, IHJA, where 
trnliitnr had bound him**!!' to leaves 
hi* wile .t’.sort, t.» be p*i:d in oner 
moulh slier his dmrt*e. and hy 
, hi- will he «jvi* her f\.f ,f ), to be 
I paid within *i\ months all* r his d«- 
ie-;r. I.mii Thm/oz' n\ ita-t font'*! 

• lilTn nit*, in K.viug tin* legirv should 
! not U* •» }K:rf.»im.*n:« e, or it not a •:*.- 

Usbatioii, and m d*M:ir*iu-*i «t mini 
•!u*. ui»..:ti«'iad ra*« %, hut ,*ib*r 
a sipuig oiciftiaiinu to h**ld it a -.ilis- 
fadi'ii, It. w«» obliged lo cullridi r 
wl.oilui if w»•> ii t»« vfon.i.-iuv, hviu» 

• •f. pinii.*: th; a t if not a -sii-i..cu«*u it 
wa*» not a |h rb'imom •*. and limi iii> 

• oiuiia*.* lo C4,|/V % .N'«\\»7, (.s Atk. 

•Hi?, ai.d nlher risi**, if tile put It was 

a ini »i )!• jngi r, the ditli nin e of the 

linn* of |>:«\n .ill wjs> not« inmicIi t« 

*hev *»i» '.,k* \iu* ii debt and lint 

oll.« r .i h'-Miiv ; the niltiielio i> ■»« \y 

fc li..fe, i^.»d 'J'beitow tllniivjil it 

m: in.ii »'l to d''t«:iiuine dial the latter 

pr «vi-jo|i was nut a >umfaetioit. 

'I h'la tin: authority of Bluntly \\ IPitf- 

kv.iv, uud hrv. />' htnqlu, lemaiiis 

a., vet iinshtiki n. in ('fitch v. -Sfri/f- 
• 

I tin, (I t'rs. 11 , the judgment \\;u* 
wry short, flint I^#rcl (liani elflur took 
it to iin ini tin* co\enaiU was en¬ 
tire. I In* iiui‘*rikiil lluit resorts to 
the i ntiiets of (In' covenant against 
buiisfacticm, —ins to admit that 
it is cpifstiiusable, \1hi tlicr if that 
cirrimtsiatiee hud not orcurreifl, tlui 
jud^uir.nt ought noj to flic other- 
wi.se. 1 1 do. b not eoiilnulict the for- 
mcr chhi s or inesiu to shake diem. 
J^ird i'liuncelhir said, if diis case at 
nil diflej* from Bfandy v. IVidmutc, 
and Ijcc r. If Aivntlti, it gc**s fur¬ 
ther than llicy do, for considering 
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them as cases of covenant for a sli- (here is a material uuTcrcncc between 

f mlatec] sum, and an intestacy, aud a sum of money secured by covenant, 
alter cwmt as rases for a slrpuhitcd and given by will, and a proportion 
sum, and a legacy which pr\tuj'ach (>f dluli givi n by covenant, and e»> 
liii ports a bounty and an intention of fining hy intestacy, rsj tr;ai!y a Oio 
kindness absent in the case of iutev proportion under the coM.r.aUl is 4 
tirv, this is a owe in which tins c«h proportion of itTccIs luKttil.'iiutg a 
V'liatitor, regarding lu‘s intended con- r si due; l_/>rd C.'iamx i!or said, ir lot 
licetiojiaspnfllnetivo'ti! i«*.iu, and i!iit whs not In t;ikc the husband to be a 
the r»g*iN of both bis wife anil cl.il- jmn linger for bis issue, still it is. to 
dren u|a;n :ui iuto.t.icy would he l#o rcir.irdcd, dial, in JUundi / v. fVid- 

!«.• I iv., dm.. not cncmnit to leave- or mm c, Isr. v. I)'/litt/ida, and Da- 
•;tdi.r bis execute!* to pay Iter :t pirli- ?Ua v. tJ.nUa, t!;c satisfaction was 
cular Hum, but wtv* he will alter she •»r.l of nyi/iduc which did not go to 
proportion in which his widow and his the children. This being a mixed 
children, or it limit*, hi* nest of Liu, cu*<c«»f u\J and nersmuJ Mtaii*. nn- 
shnll hike his propelty. Thr;\* cii • other ipicuutn vniglil arise whether 
taiuiv was no pimision for tin* is*ne, | this provision i* in bur nf dower, 
but i-suc being in eoiileinplaih.n. • 11 is Innhhip yud, if it w'rc tu ccssary 
means were to be u id to pro\hie for 1 10 cb.vidt Unit, it must be decided a* 
them, or lu enable others v> tu do. j if a bill bad been fdcJ immediately 
Ve halcvor is the doctrine upon a will, upon tln % death, calling on tl»c heir to 
n> staled in Picket in ir v. Lord Shan- convey in fee om: cimcl) of the real 
/I///, ('2 V jini. '27 1. .’idl. .'J Via. nlutc-, aud nUo to assign by metes 
.'hi?!. -Wi;, which is an authority that anil bounds one third of the other 
the widow is nut haired in such care, moiety, and the true question then is, 
became the intention was to bar her whether, upon the whole, it was not 
fioni her thirds, for the Kile of per- intended !o he a provision which, in 
ions innler that iiiMnum ill tu lake the even view, tic walow was to have as 
residue; bis lordship did not know belwt-iii her aud her husband, lifts 
that it would apply to a marriage heirs, ixccutors, and administrators; 
sclilt.nictil, for soon after Mini/!// v. L >nl Chttticellor thought the cose 
Il i/hiiM*, upon a marriage settle- niejil be so lalcn ifllicu before Inni. 
incut, Lbe dinrUontnirv was bvbi in Ills l»?rd<bip, in const ruing the pre- 
Dmiln v. JJtivihi, ('2 Vim 7-4), sent settlement, felt himself bound to 
that the true meaning of such an cunrider what would have been llm 
agreement betweenhudinnd and wife ca.o if l:.r wife bad ilietl intestate, 
was, that llic wife receiving that sum and !ier sou had received the distri- 
of money, should consult r licraclf a.- butive .-duire of her jiropcrty, it w-ouW 
not having .survived her husband. Ir base liccii iininwibhi to have got bis 
is not natural upon a marriage agic-e- cr.se out of Ln'iinrii/x. II idnuhr, and 
incut, contemplating the right* upon I-te %*. , wliicli^ ought tu 

the marriage, aud the dissolution, in weigh hi considering the cnocl of this 
suppose an intention that the wido-.v Instiuiiunit. I pju lias whole, L^rd 
should take both, neither is it 11.11 u- L'l.rrhrcllor said, it was not the m- 
ml that die liushantl should intend Uaiiien that ihc widow should have 
to give hi* widow one moiety as more ilnin one luilt under tLe circum- 
agminit lilt diildrru, and that llio Mauces tiiat have happened, and ac- 
statutc should also give her as against tvrdingly she must be declared cu- 
theui, one third molt? tlian would tided to a moiety of the residue of 
have been supplied to the children llic personal estate. Garthihon it. 
passively under an intestacy, besides, Uni/te, JI. 1304. IOVcs. I. 
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59- A covenant in a marriage set¬ 
tlement to settle toehold estates in 
tnwt for such person, and such and 
the like estates, ends, intents, and 
purposes as far as the law will allow, 
ax were declared concerning real 
estates, limited to tlie lint and other 
tons iu tail male, with several remain- 
ders over, was held executed by giv¬ 
ing the absolute interest in the lease¬ 
hold estates to the first tenant in pos¬ 
session, Itaving attained the age of 
21. Lincoln v. Ken-castle, E. 1800 . 
•12 Vea. 218 . Tide Vaughan r. 
Burslcm, 3 Bro. Ch.Ca. 101. Fulry 
v. Burnell, I Bro. Ch. Co. 274. See 
the report of thia case on the liist 
hearing,Post, tit. Marriage, i. pi. 38. 

40. J [litre is a distinction betweeu 
a trust making a direct gift, and a co¬ 
venant by articles to be executed, 
but not between a covenant upon 
consideration of marriage, nnl an 
executory trust by will. Umofn v. 
Kevcastfe, ib. 2.30. 

(e) Executory , as remaining to Lc 

done. 

41. I. S. bought an estate of A. 
who gave him n bond to snfler n re¬ 
covery will.in three >uar?, or to re¬ 
turn him his moiwy u|k»ii a rt>con¬ 
veyance. A. tendered a recovery, 
but before it was mi fitred, a third 
person niEclea tillvtu the laud, where¬ 
upon J. S. brought bit hill for the 
purchase-money, hut the court could 
not relieve him, for having consented 
to take ilia bond, he must resort to 
A/b covenant against incumbrances. 
Serjeant Maynards case, E. 1676. 
2 Frecm. 42. 

42. Under a dev ire. of land for pay¬ 
ment of debts, a covenant entered 
into by the devisor, when just of age, 
and a student at Cambridge, to V* 
bis slaters portion, though taken fijr 

v/urpri*!, Khali be performed. J^onl 
^peiVjs v. J*ady Carr, 11. 1080. 1 
tttgagcrr.si. . 

sioo by lawi'ugb. « covenant to stand 
rcftrtn 5* tio lK after purchased J 


is void at law, unless there be some 
new act lo be douc; yet it seems that 
a covenant to settle loads of such a 
value will charge after purchased 
lands, though the covenantor hod 
none at the time of the covenant. 
Took v. Hastings, E. 1689- 2 Veru. 
97. Jn Deacon r. Smith, 3 Atk . 
529, this case is uutsthned by Lord 
Hardwicke. 

44. A. having covenanted in bis 
marriage ai tides to pay ^1U,000 six 
months after his death, and being un¬ 
der the influence of a fourth wife, 
when very old olid infirm, the cove- 
natilee would have obliged him to pay 
the money presently, or find secu¬ 
rity, but the court would not alter 
the original agreement of the jwrties. 
Karl of Harrington v. Sir J nines 
lutngliu/n, II. 1698. Prc. in Cli. 8*J. 

45. In articles there was a cove¬ 
nant to covenant ill the conveyance 
llial certain land* were free from in¬ 
cumbrance. LiOid Chancellor sa*' 1 , 
this is not a cuiviniut that tlic land* 
aic free, and if any incumbrance is 
discovered between the execution of 
the article* and scaling the convey¬ 
ance, vluieof tin.* party had iio un¬ 
tie-, that incumbrance shall lie dis- 
d aijp *1 hr lore the scaling of tlmcon- 
viyiiire, an the concealment of it 
v- old be o fraud, though against all 

; incumbrance* discoveml iiflerwurdn, 
tin re is only the party’s,*own cove- 
, iiaut In protect n purchase r, hone 
j v. JiUid llcrnanl , T. 1708. Gilb. 
lup I top. ( i. 

4 (i. A. tenant for life, remainder 
! to bis fir.-t aud other sons in tail; rr- 
j maiuder to U. for life; remainder lo 
his first and other sous in tail; re- 
maiuder to C. with rf power to B. 
after A. s dcatli, witliout issue, to 
make a jointure. B, married in the 
life of A. und before marriage co¬ 
venanted lo make a jointure, end to 
execute his power when b posses¬ 
sion. A. died without issue, and B. 
survived, but died without making 
a jointure, tt.'s widow brought a 
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bill against C. to have a jointure 
made, because B. surviving A. 
might have executed bis poker, and 
might have covenanted i| to do. 
Decreed. Alford t. Alford\ 1709. 
Gilb. Eq. Hep. 167* . 

47. LordW. agreed for a valuable 
consideration to convey lamb to Lady 
W. and afterwards confessed a judg¬ 
ment to J. N. If die consideration 
money paid be anywise adequate to the 
value of the land, it binds the land 
in equity, and shall defeat die judg¬ 
ment. Seem of a mortgagee or of a 
purchaser, widiout notice of a cove¬ 
nant. Finch v. Jjird ffinchcluo, T. 
1715.1P.W. «77. 

48. A covenant to pay money on 
failure of issue of A. generally, is 
good. Pin bury v. Elkin, 1 P. W. 

2 Vera. 758. 7«i. Pre. iu Ch. 

483. 

49. A covenant to make such a 
title as vendee’s counsel shall ap¬ 
prove, means no more than to make 
a good title. Lack v. Lord Lerh- 
inert, T. 1722. 10 Mod. 506. The 
court rill not relieve against a cove¬ 
nant ichcrc on the urfuntnmte or 
non-performance of the act to be done 
or prniiteil, (Ite party is to pay a sum 
by tray 0 /* liquidated damages. / idc 
Small v. FitzwiH'iaiu, Pre. in Ch. 
102. Woodtard r. Giles, C Vim. 
1 ty. East India Company c. Blake, 
Finch. 117, PowMbf v. Adams, (i 
Bro. P. (J7417. Kolfe v. Patlcrsou, 
fi Bro. P. C. 470. I-owe v . Pdcm, 
4 Burr. 2228. Legard p. Hodges, 3 
Bro. Ch. Ca. 534. And that the 
court rill retiree tvhtrtfkt penally is 
intended merely to secure the enjoy¬ 
ment of a collateral ol/jcct. I 'Idc 
Slouman v. Walker, l Bro. Ch. Ca. 
418. Holm v . Trevor, 2 P. \V. 
191 . Parker t. Wilson, 10 Mod. 
517 . Cbilliuer v. Chillincr, 2 Vcs. 
528. 

50. Coveuant to leave a certain 
cmantity of allum on the premises at 
tLeend of the lease. At the hearing 
(fie defendant produced a paper, 


purporting to be a receipt from the 
lessor for this particular quantity of 
allum. Per curiam , as mis jiapcr 
was not insisted upon in the plea Jiugs, 
it ought not to be regarded. * A ile- 
litcry of the allum was decreed. 
Hard v. Duke of Bucfo, T. 1725. 
S Bro. P.C.93. 

51. Covenant* in consideration of 
marriage to settlo lands on buslnnd 
aud wile, and the issue male of tlie 
marriage, remainder to the brothers 
of the husband. Equity will enforce 
this cos^naut, and uot put the party 
In an action of covenant in die 
trustees' uamc-s. lemon v. lemon, 
T. 1730. 2 P. W. 594. KeJ. in Ch. 
9. 

52. If a man covenants to lay nut 
niouey iu land generally, sod devises 
his real estate before lie has made 
such purchase, the money agreed to 
be bid out will puss to the devisee. 
Green v. Smith, M. 17S8. 1 Atk. 
572. FA vide n. 

53. A. on marriage covenanted 
dial he would, by will, or some good 
assurance, grant to B. lus wife, or to 
her niodier, .£1000, but he died 
imitate without so doing. B. under 
thu covenant is entitled to the .£ 1000 , 
but not to a distributive share of A /a 
pcrannul estate also, if more than tin: 
i*1000 f for it is not a debt of die 
husband, but only intended to secure 
a provision for the wife. Lee v. Cor 
or IT Aranda, H. 1740.3 Atk. 4 J 9. 

1 Yen. I. 

54. Bill lor a discovery in aid of 
an action of covenant. Pica, a 
clause in the articles to refei all dis¬ 
putes to arbitral ion over-ruled. A 
mere covenant to refer is no bar to 
an action, ns an esnress agreement 
would bo that there should be no suit 
panics may to agree, and it is every 
days practice. Mitchell v. 11afrit, 
T. 1793.2Ves.juu. 132. 

!'• ’ 

(0 Hu* created—where, on whom 
binding—aud to ahoUAdzvniage. 
55 .. The words, do oMi#] 



400 


COVENANT 1. 


"myself* my heir< 1 ivreiUors, and hands.• Steed v. Crugh, T. 1723. 9 
u i,usuiifist rotors, tn * arrant end for Mod. -\Q. 

* ivi r defend, tic. 7 ' amount to the fiO. jV the father, ar.d 11. the son, 
same at, u I covenant t tic." Many covenant.*1 to nettle laud on 11. ami 
C'flaer worth in a deed a ill junouiVjo I hi* wire, and ilicir ia*uc, remainder 
a covenant, beside* the word rove- j to a nephew ill fee. 1>. and hit wile 
rrtint, as “ / (Migr 9 agree.' 9 /f i7- I died withoutissue. I f \\iv father and 
/ramson v. Codringtou, T. I?o0. 1 ! *wt had an imereti iu the land, the 
Yes. .11 fi. j m pliew may compel a performance 

50. 'llie words grant and demise | of this covenant; but if the. father 
ere implied covenants, with thin di*. } had the sole interest, the liinilutiou 
tinrtion, that if there arc covenants ' to the nephew lieing udunlary , i* 
in the same tUvd from the «une per- J not Mippmtrd by the coiiNidriution of 
ton,by which lie covenant* in a nun* that luaniage, or of the uiariian© 
restrained manner, that wilf restrain * pot lion. Ov*hhI v. Xlivde, M. 172-1. 
the general effects of llione word*. CiMV.'Jl.i. 10 Mud. 6J.J. 

Saltern y.Mclhuisb, M. I7a-J. Auib. ' til. Though it nun I* u questinu 
4160. . "hetin r the child of a fieemail, upon 

67. A. borrowed mom*) on inorl- a suitable pm lion, may rclc:i*ft her 
gage of his wife's land*, and they . orphanage sluin' to ber father, yet 
both joined in a tine. The. mortgage . wlun such child or her husband co¬ 
dicil be paid out of A/s personal . via units to ulcase to the executors, 
assets, because ufhis covenant in llic . after the freeman's death, it is good, 
mortgage; but it shall bo postponed •' and equity will i:\i-cu 0 * the rove- 
cum to Lis simple contract <M»l\. nanl. Cut v. IkliCha, K. 1725. 2 
Tate v. Austen, M. I7M. I I*. W. ! P. W. 272. 

2fi4. C Vent. fiPy. &ens, wIn-ic ! (M. J lu.*band and wife eovenanfed 

the money uu Isirrownl to pay tin: by mortgage iu I !*•.!, to levy u fine 
wife's debts dura sola. Is a is v. hi Ka-n r T- mi Juihacing, the lino 
’Saw*!*, M. 1752. Atub. J60. 2 tnu nor l.vicil till Trinity Tmiii, 
V. \V. (ifi4, f/i). ' l f *95; ho ; **> nmio tluy joined in 

6H. A m)u Inking hi* father’s estate, a cniivi ;..*tn:ri>f the i unity of nslvinp- 
covc.iianUd to allow him f.yft per linn, m-.I r..»cOaiitcu that the Ihm 
flJlW#//*fnrhi.s life, In pay alibis father's iJiuul i l.o 1 *» the uses otjihc lust do d, 
debts, and to maintain Ills mother, . I lei* 1 , ihu. llio covenant iu tfiftowns 
who lived separate from her husband ’ good ai*d binding mi the husband 
by consent. The mother is not au»! wile, and that the busier deed 
obliged to live with her Mm, but the ni^bt be laid mil of the cast*, sis'llic 
son is bound by bis covenant to make covenant under it tor levying the line 
her an allowance, anil the court tie- in J^.tvr'J'ciiu was lint m nelly pnr- 
crced Iter £200 per annum. .1 )ut(»n ; sued. I'M,ax A v. Tan plenum, M. 
v. Dalton, T. 1715. 4 Yin. 178, pi. * 17-10.2 Atk. 7f>. Ham. 187- 
18 . I fi.'l. A bishop, by covenanting to 

59- A long term being vested in a ' pay oil charge*, Any not subject 
husband in right ,of bis wile, he himself to jjay land-tax, because he 
granted a lease for ten years, and \ cannot hind his successors. SteN* ill 
afterwards liorniwing money of the j llie rase of uu individual who can 
. lessee, lie covenanted to gvttnl him a bind his heirs. Mnrauii oj Bland - 
**£ iflhcr term of ten yearn. Held, a i far'd v. Duchcvmf Alar/hormrgh, or 
Potion of tins term in Jlishop of Oxford y. 1743. 

aiou by laV4 that the covenant was 2 Atk. 542. 
with refcren^ ,0 « nd the right in other 04. Covenant in a settlement that 
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filial# ver should come to the wife from 
tin- mother, or olhencisc , fcliould be 
bound by the settlement. iThis co¬ 
venant m confined to what conics 
from tin? mother, aud extends not to 
what may unexpectedly come aliunde. 
Milium* v. /1 i/liams, E. 1782. 1 
1W Ch. Ca. 152. 

6>. A. purchased an estate in 
mortgage, and covenanted to dis¬ 
charge. the mortgage. ITc is hound, 
and his personal estate shall not ex¬ 
onerate the real estate charged. 
Ttcal/Ml v. TtcM'Hy IS. 178(i. 2 
Bro. Cli. Ca. 101. I.VI. 

(Mi. A male infant married an adult 
female,who by settlement covenanted 
that her estate should he to certain 
uses. He is Itound by lu r covenant. 
•Sloenmb v. it lobby II. 178!). 2 Bro. 
Ch. Ca. 54.7. 

67. No action of covenant will lie 
by a person for whose benefit n co¬ 
venant is * ntcrcd into with a third 
person. J'.i pa He liichanUon , T. 
1807. 1 i V ch. 187. 

(g) ’SoH-jnlhmanre. and Ke/ief. 

08. A. on the marriage of his soil 
B. covenanted to settle lands to the 
use of It. lor lift*, remainder to lhe 
In^irs male of hix body. 1). Hied, 
leaving a son, wlu> brought Ills bill 
'iguiu.it A.3 executor, for jK-rforni- 
niice of thin covenant. Dismissed : 
for R. being executor of A. he might 
have; satisiu.41 himself of tl:% % brcarli 
of tliis covenant, or ns tenant in tail, 
if the estate liad been settled, lie 
might have barred hix son. Cana v. 
Caaiiy M. 1687- I Veru. 480. 

6}). To a hill for performance of a 
covenant w ith A. for the benefit of 11. 
A. must lie made a party, i'ookt v. 

Cooke, H. 1688. 2 Vem. 36. 

70. Bill for performance of a co¬ 
venant, whereliy'p lain tiff was to have 
a pit in defendant's ground for dig¬ 
ging black stones. Dismissed, upon 
proof that defendant and liia ancestors 
had had a pit there more than (R) 

Vni.. I. . 


years. Scoltjirltl v. U hitehewly >1. 
1688. 2 Veru. J6. 

71. A. tenant for life, remainder to 
die heir* of his body, covenanted uol 
to suffer n recovery: lie diil suffer u 
recovery, and devised the lands. The 
lands devised arc not alfrcted, though 
the rovenaut is good to bind the asset*: 
and such covenant living at first ac¬ 
cepted, equity ought not to nlGqr it. 
Collinn v. l’hnnmcr, H. 1706: 1 
P. W. 107. (Mb. Cli. 2.72. Rosvil 
r. IWUt,T. 1718. 1 P. W. 461. 

72. Whether a pally has broken 
any of Iris covenants or not, is a mat¬ 
ter properly triable at law': for dip 
daningcK caniiol be ascertained with¬ 
out a tiisil. Slaifaril v. Cihj of 
hoidjH. K. 17U). 2 Bro. l\ C. 

1 :'A. 

7.8. A bill will not lie to be relieved 
against a w ilful or voluntary breach 
of rnvciuiiit. / htntrltlt v. ])ennett f 

T. 1723.1) Mm!. 23. 

74. N. die mother of A. S. was 
seised in Pail, ex provision riri , of 
the* Citato iu question; reversion in 
fee to her husband. A. S. ami W. S. 
her litfebaud, created a mortgage 
trim cf l(XK) year* on his estate, and 
joined in lcvyiug a fine. to the morl- 
gu"iv; remainder to such uses a* 
W. S. should appoint. >\ . S. before 
the lowing tlie line on sale of an 
estate, covenanted willi I. S. the pur¬ 
chaser, for quia t enjoyment, and af- 
Un ward* made an appointment to 
trustees for particular purposes of die 
wife’s estate. I. S. being ‘evicted of 
the lands lie |Hiicliascd, brought his ' 
lull against A. S. and her four chil¬ 
dren, to subject her Oblate to his ile- 
iiiand, under die coveoaut of W. S. 
ft being doubtful whether plaintiff's 
debt accrued by hreadi of covenant 
till after dn: appointment of VV. S. 
the hill was dismissed. While v. Sfin- 
smn, If. 1746.3 Atk.410. 

75. II. H. on his marriage, cove- 
nanted to purchase jind settle land* to 
certain uses. He purchased lauds, 

D i> 


S * 
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which he did not settle, but devised 
them away. After making his will, 
be purchased other lands, but made 
no settlement. Upon a bill by the heir 
against the personal, representative to 
have the covenant performed, Lord 
Chancellor said, he would look into 
the cases, and go as far as the prece¬ 
dents, but no farther. Lewis ▼. Hill, 
T. 1749- 1 Vet. 2?4. 

78. Where legal and equitable 
estates meet, in die same person, the 
equitable merge in the legal. A cer¬ 
tain estate is covenanted ?<* be cou- 
veyed, and is not so. The breach of 
the covenant is in damage*; and such 
damages arc money, not laud, in the 
hands of the party injured. Wade v. 
Paget, E. 1784. 1 Hro. Ch. Ca. 
36 * 

77. Where a father, on his daugh¬ 
ter’s marriage, covenants to leave her 
at his death an equal share of his per¬ 
sonalty with his sou, a gilt of his 
property in the funds to-hia son, re¬ 
serving the annual dividends for bis 
own life, is not a breach of the cove¬ 
nant. Jones v. Martin, H. 1 797. 3 
Arratr; 682. Vide Ednnmson r. Cox, 
7 Viu. 207, |d. 11. llnll r. Hull, 2 
Verri. 277- Turner r. Jennings, 2 
Vcro. 612 . Tomkins r. Lulbroke, 
2 Ves. 594. 

78. Where in a lease there was 
a clause of rc-cutry for the breach of 
all or any of the covenants, and th«: 
landlord entered for a general breach, 
it was held, that if the forfeiture is 
incurred solely by non-payment of 
Tent, the court, upon payment of the 
rent and costs, will relieve against 
such' forfeiture, for then tlio aid is 
obtained^, ted seen* if die forfeiture 
(^occasioned by the breach of other 
covenants against winch equity can¬ 
not relieve. iVadman r. Cater aft, T. 
1804.10 Vet. 67. ftVfctfltat 4 Geo. 

I.C.66. B ; 

79. Thecourt will relieve against 
a forfeiture,, where compensation 

.can be iiadi fa.) against a clause 


of re-entry for breach of a covenant 
to lay our a specific sum in repairs, 
within a. given time, and it is uot 
limiied fS cases of.uccident, fitc. but 
even against negligence and voluntary 
acts the court will relieve. Samlets 
v. Pope, E. 1806. 12 Vca. 282. Et 
vide Cage v. Russell, 2 Vent, 352. 
N orthcotc v. Duke, Atnb. 511. 
Hack v, Leonard, 9 Mod. 90 . Vide 
etiam Eaton v. Lyon, 3 Vca. 690. 

(b) How construed and to be per¬ 
formed. 

80. If a lessee conics into equity 
lo compel a specific execution of a 
covenant in ii h*ase, as running with 
die estate of the reversioner, lie must 
shew dial the defendant is personally 
liable at law in respect of the cove¬ 
nant and of his estate. Chundos v. 
Uroxcnloxe, lw 1791.2 llidgw. i\C# 
416. 

81. The construction of covenants 
is the same in equity as at law; but 
equity will relieve against a strict 
performance upon equitable c ; -ciuii- 
stmiro, anil no wilful default. \A 
l»;gnl instrument is not to be construed 
by the new of the parties. Eaton v. 
! K. 1798.3 Ves. GiX). Bavley 
r. ixomiustcr Corporation, 3 Uro. 
Ch. Ca. 521. 1 Ves. jun. 476. S. P. 

8C. A boud geuerally for perform- 
anris of covenants, extends to im¬ 
plied os well as express covenants. 
fggulden v. May, H.i804. 9 Ves. 
330. 

_ 

Covenant for quiet enjoyment, Vide 
Zourb r. Swaiuc, tit.. Agreement, i.‘ 
White r. Sanxuni, lit Covenant, u 
(g), pi. 74. 

- to settle, land or an an¬ 
nuity, vide ‘Alusgmve r. Dashwood, 
tit. Agreement, i. Cano v. Cano, tit. 
Agreement, iii. * 

-- —jar further assurance, vide 

Taylor t>. Debar, tit. Agreement , i. 
Johnson p. Nott, tit Agreement, iii. 
Nappes v. AUmgton, tit. Covenant, 


covenant til 
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i. (r), pl.Gl.Pyc v .DauboySt Co¬ 
venant, i. (c), pi. 26. . \ 

Covenant that a vendor uBurrfulty 
seised, vide ' Caldcot v. ijill, tit 
Agreement, s. •. 

- against, the acts of the 

vendor , and all claimive under him , 
and against alt incumbrances, villa 
Anon. tit Agreement , i.. Serjeant 
Maynard's case, tit. Covenant, 1 . (e\ 
pi. 39. Vane v. Lord Bernard, i6.pl. 
49. 

——-—to lay out money in )t- 


•• 

-fgfirt lind improvements, vide 
v. Holden, tit. Agreement, i. 


vide Barker 
Land¬ 
lord and Tenanted.' »*- ; ' 1 • * . 

* Covenant fo save harmless and in¬ 
demnified, .vide Earl of Kaiielagb c. 
Hayes, tit Agreement, iii. • 

- not to suffer a recovery, 

vide Collins r. Plummer; lit. Agree- 
meat, iii. * \« ? - '• 

that a wife sMl t%ya 


fine, vide Ortred v. Hound; Ut. Agree- 
meat, iii. Baron and Ft/ne r *u 
Fine vi. 
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2'o stand seised, what . 


80. A conveyance by way of feoff¬ 
ment mny operate as a covenant to 
stand seised. Thoinsonv. Attjield, E. 
I<)82. I Vera. 40. Crossing v . Scud¬ 
amore, ] Vent. 137. Stapiltou v. 
Slapilton, I Atk. 8. 

84. A. by indenture, without li¬ 
very, grmuted, enfeoffed, and con¬ 
firmed his laud to trustees, to stand 
seised to the use of liis three brothers, 
in consideration of blood. Decreed, 
ibis should work as a covenant to 
•laud seised. Thome v. Thorne , II. 
1083. I Vera. 141. 

83. A feme seised of a copyhold 
on marriage of her daughter to" I. S. 
surrendered it to the use of 1. S. in 
fre. The husband, in writing, ad¬ 
mitted that therr was a mistake in the 
surrender, which should have been 
to the use of his wife iii fee: and he 
covenanted to staud seised in trust 
for her. , This is not a voluntary co¬ 
venant, but must be performed. 
Randall v< Rfndall, T. 17*28. 2 
P.W.4&1. . . /».. 


86. A conveyance was made by 
lease and release, and die lease was 
lost. On proof of a consideration, 
the release will operate as a covenant 
to stand seised. Brown v. Jones, M. 
F744. 1 A^l. 191. A consideration 
of marriage or blood will not raise a 
use by way of covenant to stand seised. 
Lloyd v. Spillct, 2 Atk. 149- If a 
purchaser fora valuable consideration 
has not the legal estate properly con¬ 
veyed to him, though the consideration 
cannot create a use by way of cove¬ 
nant to stand seised, yet the vendor 
will be couMvIcrcd a trustee for the 
purchaser. Poll exfen v. Moor, H. 
1745. 3 Atk. *273. 

87* A deed iu consideration of love 
anti affection is good without Jivcry, 
by way of covcuant to stand seised: 
because that docs not paw by trans¬ 
mutation of jwsscsaiou, but the use 
remains hi the grautor uutil taken.out 
of him by force of the consideration. 
Rigdett v. Fal/ier, E. 1751. 4 Vte. 
S55. ' 


, COVENANT in. 


•Y/< 

• 


For the Adi of an Ancator or other Perton, where binding: * T . 
*'* • # ’ *i‘ '.*£&&*'. ' V 

• A corentml by akaAand that hit \ been r forced; bat X^Corpcr, in 
wife ihall levya,fine,haem tome ccuet | ** breach on 
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IV. 


the wit Join nf the hie to force a wife 
to part with her had without her 
consent. And it seems note to be the 
disposition of the court to excuse the 
husband if tie restores the purchase- 
money with interest and costs. See 
llie cases on this subject, post, tit. 
lint, ti. 

86. If A. borrows money for B. 
on ii mortgage of his estate, the co¬ 
venant in the mortgage deed to pay 
the money will bind him for whom 
it is borrowed; for it is his debt, and 
the mortgagor is only die nominal 
renou.^ The mortgagor may tile a 
bill against his debtor, to have Ins 
estate dkincumbrrt-d; and so may 
etery surety agaiint his principal: 
for he shall not be put to li’u indeh. 
assump. Lee v. if out, E. 1730. 
Mos. 31B. 

8U. It was saiil in this case to be 
n nile among conveyancers, that 
where an estate lias been long in a 
family, the vendor's covenant uinslgo 
as far back as die first purchaser of 
the estate; hut where the vendor 
claims immediately under the person 
who first bought the estate, there he 
need not covenant any further hack 
than from that person: became who¬ 
ever buys the estate has die benefit 
of the covenants m the deed to the 
vendor^ purchaser. I-onl II it id - 
tcicke said, he never heard of such a 
rule: yet where conveyances arc to 
be made by a decree of the court, 
they should be scull'd bysucli iuie 
us learned conveyancers would direct. 
There are many cases where a per¬ 
son covenants no further than hi* 
own acts, as where an estate is de¬ 
creed to lie told for payment of debts. 


and no srrplus remains, the court 
will not require the heir to covenant 
beyond hij own acts: so as to a de¬ 
viate. Kvit where, slier such sale, 
the surplus is considerable, die heir 
or devisee in many cases liss been 
rlirt ctcd to covenant diut neither he 
(the hi ir) or his ini mediate ancestor, 
nor the devisee, or his devisor, has 
done any act to meumber. Loyd v. 
Gritfctl, II. 1743. :l Atk. 267. 

IK). The appellunt hi diis case 
having claum-d the renewal of a lease 
from the heirs of the covemtitor, 
pursuant to his covenant, jfiey re¬ 
fused, alleging that the covenantor 
was a bare tenant for life. TTiis re¬ 
fusal is a breach of covenant, for 
which an action at law will lie against 
the representatives of the covenantor. 
Macartney v. JltumM/, T. 1789. - 
Kidgw. P. C. 11*1. 

91. The Irish stst. 0 Ann. c. 2, 
docs not enable a man to maintain an 
action of covenant at law, for breach 
of a covenant for renewal, con* n hied 
in a lease which had 1 k*ii registered 
pursuant to din said statute, against 
oik claiming the reversion and inlie- 
I vital me of die demised premises, as 
: assignee. of the covenantor, by deed 
• ••xuetded prior to the lease mul cove- 
, nant, which was not so registered; 
1 but whether such au action might be 
| maintained at common law, with the 
aid of the statute, i/utcre.* Chanda* 
v. Hronulmc, E. 1791. 8 IKdgw.P, 
C. :)43. 


I low far an heir is bound by the 
contracts or covenants of his oncest* 
tor, vide post, tit. Heir, ii. 


* COVENANT IV. 

Cencivtl find uncertain (i). Implied (k). Drfective (l). Voluntary (ra). 

Unlawful (n). • 

• • • • * • , • ? . 

fi). General and uncertain . I title as vAdee's counsel shall approve 

92 . A covenant to make such 1 1 mesas do moro.-ttaflt ui good outr 
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f*Kit *. Leckmere, r f. 17'22. 10 
Mod, 505. . 1 

93. The curate of N. covenanted 
to build a bouse on the glebe* but no 
tirao or value was mentioned. De¬ 
creed, a convenient house to be 
built. .Each party to choose tvro 
commissioner*: and il they could not 
agree, that to resort to the (hocesuu. 
Alien v. Hardings T. 1/09. 2 liq. 
Ab. 17, p). f). 

94. A general covenant to lay out 
a certain sum in a building of a cer¬ 
tain value cuunot be executed, as it 
does not jxprtsdy distinguish what 
the building u to be; so ibai the 
court can describe il n* a subject for 
a master's report. Mweley v. fir- 
gin, T. 1790. 3 Vc*. lb4. 

(k) replied. 

95. Lord Utmhcii'ke said, there 
was no cast? where relief could bo liaci 
in equity for satisfaction out of as¬ 
sets, merely on an implied covenant. 
SatUrn v. Mclhuish , M. 1 754. A mb. 
*230. 

90. By (lie words '* granted, and 
demised,*' a coveuant for quiet en¬ 
joyment is implied, and to isa cove¬ 
nant for payment of rent by the 
words * yielding and paying.” Ig- 
gnidcH v. May, II. 1804. 9 Yes. 
830. 

97** A bond generally for |icr- 
formance o&covenants extends to im- 
pliefl as well as express covenants. 

S. C. Ibid. * 

(l) Defective. r 

98. A. covenanted by articles to 
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convey lands, but did not covenant 
for his lieirs: yet the heirs shall be 
'bound. Gel/ v. Vermeden, T-1094. 
2 Frcem. 199. 

• • . 

(m) Voluntary. 

99- A voluntary covenant is not 
to be carried in equity beyond the 
letter. Baie v. Grey, T. 1716. 2 
Vem. 693. 

100. Equity will decrecperfbnu- 
ance of a voluntary covenant in.fa¬ 
vour of children, creditors, or on such 
other g0od considerations; but not 
in favour of a stranger both in blood 
and consideration. Parry v. Hughes, 
F.. 1 731. 2 Ea. Ab. 54, pi. 12. 

101. A settlement after marriage 
by a man not indebted, is fraudulent 
against a purchaser. Evelyn v. 
Ivmplar, H. 1787. 2 Bro.Qi. Ca, 
150. 

(n) Unlmcful. 

102. A covenant before marriage 
to release the wife's guardian. witlim 
two days after marriage of all ac¬ 
counts of mesne profit, was set aside 
iu equity, as being extorted from the 
Imsbaiq}, aud in uature of a marriage 
brocage contract D. of Hamilton 
v. Lord Mohan t T. 1710. 1 Salk. 

160. 1 P. W. 121. 


Of voluntary agreements, vide 
Agreement, vL 

Of wi reasonable or underhand 
agreements, vide Agreement, ii. vii, 
1 mud, i. 
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1 . Four things are necessary to 
make a tenancy by the curtesy, vis.. 
1 st, marriage; 2d, having issue that 
may inherit; 3d, death of 4© wife; 
aim 4th, seisin of tbe wife* u 


(a) Casbomc v. Scarfs , ft Eq, Ab. 
728, pi* 0* 

2. There shall be a tenancy by the 
cu- \y ofn trust as well as of a /r- 
Molt. Sweetapple e. B'indoii, 
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C Vcrn. 536. Cliaplin r. Chaplin, 
3 P. W. *234. Casborne «. Srarfe 
o/ English, l Atk, 003., r Williams 

y. VVrw,8 Vcm. 080* *;•,•. 

3. -4 husband mmf lugferiant b 
the curtesy of numfy agreed or « 
rectetVto lie (aid out it land, though 
not laid out. Fide Cumuigbam v. 
Mood)*, 1 Yes. 174. Swcetapple r> 
Bindon, fc Vcm. 530. Dixlsim v. 
Huy, 4 Bro. Ch. Ca. 404. So of 
an entity of redemption. So of the 

S et equitable estate , but not of a 
'l&ige in fee , unless tkrre be a 
foreclosure , or the mo/lgage hassub- 
sisteil to long as that the court trill 
not be induced to grant ti redemption; 
nor of a condition. Carbonic r. 
English or Scarfc, 1 Atk. 603. 2 F.q. 
Ab. 7‘28, pi. G. In gavelkind lauds 
a husband may he tenant by the cur¬ 
tesy, ttithoul haring issue; but it is 
only qf a moiety of the wife's lands; 
anil it ceases if the husband marries 
again . S. C.. 

4. A. by will, directed his trustees 
to convey one-fourth of his freehold 
land* to his daughter P. and so us 
that she also should receive the ruib, 
and so as her husband should not in¬ 
termeddle therewith i knd fftm and 
after her der-ease, in trust for the 
heirs of tha body of the said P. for 
ever. Held, that this was an exe¬ 
cutory trust, and that the wife took 
an estate for life only; thcrcfoii.-, the 
husband couln not be tenant by the 
. curtesy; sed secus , if it hod Ltcn an 
citato tail. . Lord IlafdttickesM, in 
thia case,/that the devise being to th% 
wife's separate use, would not bar the 
husband: Tor here is a sort of seisin 
in Aewife... And Lord Cote says, 
th^to make a tenancy by Ac cur- 
bere ought to be an inchoate 
in* husband in the wife’s 
MtiHg but be does not an be 
should be seised of die rents am' 

M - > ; 

5. A husband may be tenant \- 
^curtesy of t trust ftnyjijmenl w 


debts, or of an equity of redemption 
demised H» ibe wife ior her scjwrite 
use: fori in a trust for payment of 
debts it ji* only a chattel interest in 
the trustees: tod the first taker has 
a freeholder over. S. C. El tide 
Trodd r. Downes, 2 Atk. 304. 

G. Tenant by die curtesy sliall have 
the aid of equity against* a trust term 
assigned to attend the inheritance, and 
set up against hifu by the hen at law*: 
thimgh it was dented to a dow**s. 
Snell i.C fay, M. U|#J.2 Vent. 324. 
Hut this doctrine was afiertrards de- 
cla/cd unreasonable. Vide Brown 
v. Gibbs, Pro. in Ch.97. The opi¬ 
nion qf Lord Hulc, hotcctei, iu 
Hardrcs, 4B9, and all the resolutions 
in the case of a tenant by the curtesy, 
seem to hare settled the point luith as 
to dmcre&n and tenants by the cur¬ 
tesy, that etirh skull hurt the benefit 
of the term ngnin4 the heir. Vide 
Dudley v. Dudley, Prr. m Ch. 241. 
Uigford V. I liglVird, I Eq. Ab. Gif#, 
r l. 5. Wray *. Wiliams l P. tV. 
137. Brown r. Gibb*, Pie. hi Ch. 
65. Bodmin r. Vmlcbendv, Pro. 
:a Ch. 97. 

7- A. deviled his lands to tradrci 
in fee to pay his debts, and convey 
the surplus to hi* two (laughters; one 
of them married, and lelt an infant 
awn. Her husband i>hall be tenant 
by the curtesy. Halts v. Hull , li. 
J708. 1 P. W. 108. % 

8. WhcrevcT Ae estate is to bf? de¬ 
termined by express limitation or con¬ 
dition on flic dentil of tltc wife, Acre 
Ae husband shall not be tenant by 
the curtesy f as w here an estate for 
life is limited to a woman; remain¬ 
der to her first and every other son 
iu tad male; remainder to the right 
heirs of her body; re main der to jer 
riffht heirs; it is pfain dot « seised 
of the hiheritancc. Y tx if ibe hit a 
son, Ae husband shall not be tenant 
by ibe curtesy, because the comin- 

a estate which if to be 6a her 
i hl)menef between her estate 
m^d the mhcritance. Booth* 
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bf v. Vernon, T. 1723. * $ Mod. 
147. I 

9. A Pipit may be tenant by the 
CTirtdv, became that estate in cut 
upon him by the actgf the* law, and 
not by purchase. Witherinrton v. 
Banta, T. 1785. Sel. Ca.inCh. 30. 
3P,W. 49,fnJ. tt&statSJac.I. 
c. 5, which enacts that a popish reru- 
rant conrict ihaJl not be lenaut by 
the curtesy. 

10. .Tourney by the curtesy is not 
MMtuich favoured in law ms dower. 
A husband lias no right to a tenancy 
by the curtesy, hut from positive pro¬ 
vision of the laws; but dower is a 
moral, a legal, and an equhable right. 
The husband's claim to curtesy docs 
not arise from the relation of In-band 
and wife, for dwn every husband 
would have it, which is not so; nor 
docs be want it, for if it be not his 
own fault or his misfortune, lie may 
acquire sufficient properly during the 
coverture, to maintain himself after 
his wife's death without any part of 
her estate, mj tliat his tenancy lias no 
moral foundation, and is properly 
sliled by the curie *}/ ox favour of the 
Jaw of England. It is wouderful 
how a tenant by lltc curtesy was ever 
deemed entitled to relief in equity 
more than a do wrens, and particu¬ 
larly, tint a tenancy by the curtesy 
might be of a tnist but not dower, 
than* a direct op)>osiliou to the rule 
of Jaw, allowing dower of a seisin in 
law, but not tenancy by the curtesy, 
because the wife caunot gain an ac¬ 
tual seiiin, but the husbaud may, 
which reason holds in a trust estate,' 
for die wife cannot gain or compel a 
trustee to couvqr the Jegal estate to 
tlie husband, but the husband him- 
#e|f may, therefore, if there be any 
distinction, dower ought to be. pre¬ 
ferred to curtesy. Antis ▼. Sutton, 

H«i7a*. aP.-w.7oo. 

11. .A husband does not forfeit his 
«2curfesj 'by adultery, as a wife r docs 

: Met dowor, te.tev.li vjMah.to 

• • 


inflict it Sidney t. Sidney, E. 1734. 

8 P. W. 876. 

12.-A custom for evepr copyholder 
to pay • a Cue upon the change of 
every lord is good, if the lord bt te¬ 
nant 'by the curtesy. D. of Somcr - 
eel v. trance, ;M. 1733. Fortesc, 
41. . .... 

^ 13. Tlie seisin of a mother after V 
her son's death, as tenant to t^atninoti 
with her daughter, is a seisin ©£ the 
daughter, sufficient to make her boa- 
band teuaut by the curtesy of her 
part; lor the entry and possession of “ 
one te n a nt in common, is die* entry 
and possession of the other. Stir- .' 
Hug v. Pentington, H . 1739.. 7Vin. \ 
Ah. 149, pi. 7. 14 Vin. 5l«, pL b. • 

J4. A tenancy by the curtesy and 
in dower are excrescences out of die . 
inheritance, and not out of the free¬ 
hold, and a continuation of the m- 
ltcritunre for a certain time in the 
husband, which would otherwise lmve 
ceased. A tenancy by the curtesy 
must arise out of the inheritance, 
which must vest in the wife, and 
there must be a possibility of its de¬ 
scending upon tbc children, for no 
estate iu dower or lnr the curtesy can 
be, where the children cannot pos¬ 
sibly take on inheritance; for the- 
moment a husband takes as tenant 
by die curtesy, the inheritance must 
descend upon the children. . Sumner 
v. Partridge, T. 1740. 2 Atk. 47. 

15. Plaintiff sought by his bill die 
rcdimptiou of a mortgage made iu 
1713. A tenancy by the curtesy 
(inter alia) wag set up a* an excuse 
to save the right of redemption, non 
nllocatnr, for there would be no 
bounds .to a rcdeniptiou if this were 
allowed. It is of no cpiiarquehce. to 
tlie mortgagee who bad the right of 
redemption, for if they do pot Use it' 
they shall be barred. AnonT.YlVi. 

3 Atk. 333. • . .Cr V ' •. 

16. Where a husbapd is tyttfonant 

by the cartaj, and bar onlyVlife in¬ 
terest.® his cannot 
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• affect that estate without her joining.. 
hirledon t. Northcote, E. 174ti! 3 
Atk. 43ff. . 

17- 1-ands on which there were 
leases for years existing and s' rent 
incurred, descended on a wife as te¬ 
nant in tail general from her brother, 
who was seised in tail, die wife sur¬ 
vived three Jnouths after the rent day;' 
though die made no entry, uor re¬ 
ceived any nut, yet this was such a 
possession in her, as made her 1ms- 
fkiud tenant by the curtesy, for die 
possession of the lessee was the pos¬ 
session of the wife. . Decreed to the 
luuband an estate by the curtesy of 
all such lands as descended to Ids late 
wife in tail, wliereof there were any 
leases existing at hi* death, and which 
contiuned till the death of his wile; 
but the husband is not entitled to his 
curtesy of any lands w hereof no leases 
were existing and continued as afore¬ 
said. Dt (Iren v. lliclanlsoit, E. 
1747. 3 Atk. 44*). 

18. A. devised'land in trust for 
the separate u*e of Ids daughter (a 
feme covert) for life, and to be at lot 


own disposal. When only iy, she 
disposed if it by will. Held, not a 
good execution of her power, so us 
to deprid? lier heir at law, though 
clubning a legacy also; neithpr shall 
her husband be tenant by the curtesy. 
Jltarlt v. Grccnbank , T. 1749. I 
Ves. 299 . 3 Atk. 716. . 

IQ. Testator, tenant in tail, with 
power to lease, remainder to B. the 
wife of C. made leases exceeding his 

C '. By will, ho devised sonic 
b to B. but B. elected to lake 
her estate bit in opposition to llic 
will. After her death, C. claimed as 
tenant by the curtesy, tliongh he also 
derived and had rh'seplrd benefits 
under testators will. C. brouglit 
ejectxncnb against the lessee*, some 
of whom had laid out large sums. 
Held, that the lessee* could notrai*’ 
an equity against C. holding uiuiti 
B.s election of her estate fail, lir.f 
be retained their bill that they might 
have satisfaction from testators as¬ 
sets. Earl of Dor lin%ton , or JmiIjj 
Cain it v. V ult any, T. 1797. 12 Vci 
jnn. 544. Vea. 
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r ITie proceedings upon a cuslodumt 
are these. An mjuuctiou got* to 
the aheriff to put the custody into 
possession, 'and immediately after an 
order is made uafi the tenants of 
the lands grautgf(jb cu&todiuta to pay 
tlieir rents to th ttwioder; so that, iu 
fact, all,. received by these 
grads in ctyfalnhfn arc received by 
authority of,*cd pursuant to the or¬ 
der of tBf court of Exchequer; and 
where tixeyfottodca are more than 
court of Exchequer alone, 
^.-jjjSOurt of revenue, determines in 
order t)iey shall be . paid. 


The general ntlc is, that die first cm~ 
lodce shall receive the rents of* the 
e*Ute forfeited to the crown in the 
first instance, and then the second 
ewtodee is let into the receipt of the 
rents, and so on until all the credi¬ 
tors who have obtained grants of llie 
estate arc raid; but cases may arise 
hi which this course is varied by or¬ 
ders of the court of Exchequer, part 
ticularly where the prior cwUodtu do 
not use due diligence to call in die 
rents. Dillon v. Burton, H, 1794. 
3 Ridgw. P. C. 97. 
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1 DAMNUM. 


• Id Quod Damnum. 


\m application war undo to the 
• mirt iu llm utii% to art aside an ad 
•I mm/ fltt Mint hi. Oil a sug g rwiott of 
•urpii/e upon the iric^iliourhi^ nilii- 
bilouls when tin* inquisition wa-i 
ukiu, and (or want ot a lew road 
lielni* -i t oul (iu lieu of di** rood Likeu | 
iwav bv ilic person who io uM thr 
wilt) inlimo\viift£rv««M)ci. L)ii Hatd- 
*'irke held, there was in snr|utze, 
nor was it neresvins the hew load 
should bo act out on the p irtw n* u 
>oil. So where a new ro id u made, 
mil the polish can be at ro farther 
••Kpence with repaid to the old one, 
die inhabitant* ou*ht in lutiur to ie 
•nir the icw ; but where t*u new 


nvin lias in anolhet parish, (be per- 
w who siu*d out the wait, and hit 
hciis, iniqhl not only to mule it, but 
keep it in iqwii. In cases ot ad quod 
diiMHun, eqmty mini jud”c accord¬ 
ing to the mlcfc of law, and the in- 
iiMi\iineuco co die public in aucU 
cfl'is m not iuqnuable in equity, for 
the j-iiis hctioti belongs to dic'quar- 
tir snoniis, and it is aulfineut if 
the ini|iu*iUon U executed iu a fair 
and open manner; and though the 
up|»cal is diiectini to bo at the next 
qiurtei sessions, b> H and «) 111. 

(. If*, the justins may adjourn it to 
a sub •eiiucul session". Hi patlr 
I'rnuur, II 17 U. .1 Atk. 7W. 


r 


i)i:irron and < 4 rkditor. 

I. Ciertilhts JtitW'.d in Equity 9 t* S •w7r»» (i). b'rnu/' r.g ( f»/Mt 

II. /iucAu/ hud. V^driena ** Equity. % 

III. ( an 1 ** 1 1io*, awl In!iris ol * (c). Paitial Payment*, and 

uitdi • htiHil d^n • wul* (*1 •• 

IV, Set off ut liquify. 

\. lir/i M/ PayntfiH', A«efo At ufp'ied. 


DEBTOR AND t'RKMTOH I. 

Creditor*favoured in Equity, d A coutiaC a\ Eiaudsagainst theei(b). 

(o) Creditor* favoured iu Lqvily, 
el v % antra. 

I. The court will never be instni- 
vncntal iu deputing a just creditor of 
any advantage he may (*aiii over an 
lirir. Jour* v. Vurr/hq, E. ltidd. 

1 Vcru. 47. 

t). A woman living apait flam 
j5bn hiulmud, and having a aejnrmte 

contract* debu, the 




credit on nny follow the maintenance 
in equity while it continues, but 
when ic i> determined by her hu». 
band's death, tbeycaunot charge her 
jointure. Kfhgev. De/aval, E. 168$. 
1 Vcru .326. 

,1. A. being decreed to pa y a sum 
of money, or deliver possession of a 
houac to B. od a certain dav, con¬ 
vey! the houac to a creditor m satis- 
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V faction of a real debt. This iliall 
j- u of defeat U. of.thg benefit of bit de- 
• cr% r. M/e v. -Aiadpr, T. 1687. 1 

VCIII. 4->9- * .:* . . 

4i/A husband who bad piade no 
pro vision for hjS wife Wl>deri lie lutl 
Mulrn, agreed .that Lev ftfn une, whicli 
was in trustefV hands, should be laid 
out in l&nd ; nad scaled on ihem and 
the heir* of tlicir bodies. 'Jliis agree¬ 
ment, though accompanied by a 
judgment and afier muniego is not 
voluntary, so as to be set aside in 
*. favour of crcditois. jl/ooi^v. Jfy- 
nittU, 15. U)Q\. Protin Ch. 22. 

. 5. Bill by a creditor agfiimt B. 
for a discovery of the .rstatc of II. 
supposed ty ):: in his bands. Lb - 
murrer, for that no executor or ad¬ 
ministrator was a p:;rty allowed, for 
if Up person will administer, a credi¬ 
tor may. CunKuy v. Stroud, 31. 
•14K. 2 Frenn. 189. 

4L. A bond creditor slmll Imve the 
benefit of nil counter bonds or colla¬ 
teral securities given by the prinri|>al 
to the sui'Lly. Muurt v. liarrison , 
M. 1(«2. 1 Ei|. Ab. f)S, pi. 5. 

7, A. being unduly draun in to 
conrev his estates, made his will, and 
devised all Lis lands to pay his debts. 
Jlis creditor* may set aside this con¬ 
veyance, baying** right in mlure of 
an equity of redemption, ns testator 
himself had. B/ake v. Johnson, 11. 
1700. Pw. in Ch. 142. 

8. < A wifq joiued her husband iu 
lelliog ad incumbrance on her Jbin- 
tuP$ land*, and barring the estate 
tail, and then limited the uses to die 
husband for life, remainder to the 
wife,, for Jife* : remainder to llieir 
daughters^'. Ueld, the daughters arc 
iwtjriitchaetos, so ns to shat out a 
judgment creditor of the husband an¬ 
tecedent to tfie barring the estate tail, 
hut the limitations to them must be 
cpimderctl as voluntary, unless the 
consent for the .w ifeV parting with 

^w.jmnlurc had extended to such li- 

, ; aiHalions n.-slUdl wtBgrwfiud, .T. 


9. A. seised in fee iu right of bia 
wife, joiufed in a fine, .and declared 
the uses to B. by way of mortgage, 
for securing ^15,000, and'subject 
thereto to the rue of A. for lib, re¬ 
mainder to tlie wife iu fee, tlieu A. 
acknowledged a 'statute to C. for 
.£500, then the wife died, and A. 
sold Lis estate fur his life, for 
£3000, to D. the sou aud heir at 
law of the wife, who bad uo hotioe 
of die statute, and the mortgage was 
assigned to a third- person, who paid 
off the £15,000, and advanced.the 
.t'SuOO, then D. acknowledged \ a 
statute to K. (who haul no notici of 
C. a statute), made hi* will, and A 
vised bin laud- to A. ruul died. Asw \ 
the £3000, !u Id clearly, that should 
he preferred to C'.i statuu; Held* 
also, tlut Ft'* statute diould hr pre¬ 
ferred to C'.’h, because the mortgagee 
uus but iu lnture of trustee for the 
son. Make v. Hunger]on/, E. 1701. 
Pro. in Cli. 158. 

10 . A. bouiui himself and his heirs 
in a bond, and died, leuving a real 
estate to deKceud; flic heir sold Use 
Cat a to, but tin. court relieved the bond 
creditor, on a bill against the heir 
and purchaser. Batman v. Bulc- 
ititw, E. 1702. Pre. in Ch. 198. 

11 . WIh'aj land* arc subjected to 
debts by dti d or will, those harre 
by die stututc of limitations shall be 
paid, for the statute by not extin* 
guished the duty in equity. Anon. T. 
1707. 1 Salk. 154. Custom;. Mill, 
G Vein. 141. Andrews v. Brown, 
Pre. iu Ch. S85. S. P. # ; 

12 . The portion of a lunatic was 
ordered to lie paid to the master, aqd 
the husband was to have it on making 
a settlement, lie made ao settle¬ 
ment, I ait assigned it to hj$ creditors, 
and died without iwpe; then the wife 
died. Decreed, the creditors of the 
husband to have ibis portion. 
Tsighliugale v. Lockma#, Mr 1701). 
Mo s. 231.- Fi*gib.‘.i4fr, . ... 

13. A. giva to ,B>. f)U niece, a 
legacy of £1000, while she liypdsole, 
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afterwards on a treaty o{ marriage ditors.having alien 6n lend,-take wi- 
witli defendant, it was agreed by tisfacliouout of tW J persona) estate 
tlcbyf, that £700 of the legacy should which wap liable .to* del#*, of. no in- 
bc applied towards his dcbfe. After .fotipr nature, the inferior-.drcfiiors 
marriage^ defendant without hi* wife shall stand ;,ru their’place, and have 
assigned the reonuniog ,£300 to mtisfoctictfi ouf Vf thelar.d. Sneed 
plain tiffs, liis creditors, who brought v. Culpepper,.M. 1718. 7 Vni.'-'M*. 
their bill to be paid out of die re- pi. 7. . 

maiuiug «£3QT/ Decreed, an account 18. A bushrod being under'ag£ # *> 
to be taken,* and ujon proof that the wife’s father gave a*bond Co mf- 
plaimift were real creditors, and that Kim ,£l500 on his making * suitable C 
the assignment was bom fide, they jointure; be made a proper settle* % 
were to have satisfaction accordingly; uieiil on payment of the. .£ 15 ( 0 . 
and the residue of ibe .£300, if any, 'I his b *nd is not voluntary nr ftaiida 
to be put out for the benefit of the lent against c» editors. Untnuleif r. 
wife. Pacey v. Jl men, H. 1711. &r/*J»‘nir v M. 1719. Pre.iuCh.5eO. * 
■Ere. in Cli. 325. Gilb. Bj, Rep. }[). A judgment at law wnsob- 

tained against one of tie South Sea 

14. A mortgagee having notice of directors, whose estate was taken 
ti judgment before liis foreclosure from him by the statute of 7 Geo. I. 
and pm chase of the equity of rcdcuip- c. 27, which made a provirion for his 
tion, the judgment creditor may go creditois, hut die court would not 
before the master, and surcharge unci slay proceeding* at law, for lliat act 
falsify the mortgagees commit; but was lint made to favour the late di- 
Ihe uloitgagre is Hot to account for rectors. ILwkUtih v. Mixt,E. 1721. 
the profits, since die decree of fore- l 1*. \\ . flf|5. Et vile Kcinpe v, 
closure. Bird v. Handy, M. 17 Hi. Antill, M. 1785. I Bro. Ch. Ce. 11. . 
7 Viu. Ab. 45, pi. 20. As to the forfeited estates of an Ame- 

* 15. Though by the statute of frair- riran luplist, tide clium , Pclcis p/ 
dulent devises, a mau is prevented I'xving, II. 1790. 3 Bni. Ch. Co.54, 
from defeating his creditors by Ills where it was resolved, that a creditor 
will, vet any disposition lie may haring power to obtain wan ants for 
make of his lamb in his life-1 inic, payment of an American loyalist’s 
. though voluntary, will be good debt out of bis estate in Animal , it 
against bond creditor*. ParetoKC v. bound, upon being referred to that 

* Weldon, T § 1718. I Ef|. Ab. J4JI, properly, to make it available as far 

pl.^v * a* he can. Sic in Wright v. Kutt, 

10. A judgment creditor may as T.1j?)l. 3 Bro. Ch. Co. JCti. 
well secure himself by taking up a CO. Bill by the creditors of a mort- 
prior mortgage, as a thud mortgagee, gngor, to have the estate sold to pay 
for his judgment wus a lieu on die their debts, pending ll:c suit, the 
laud, mid when he gi ts in a'prior mortgagor foreclosed. Decreed, the 
mortgage, that ought not to be taken creditors shall rolecm, and the estate 
from him till payment of hi* whole be sold to |nij them. S6/cy v. Sdlier. 
debt Wright v. Pilling, T. 1718. bury, T. 1/25. 9 Mod* 154 */" 
Pro. in Cb. 494. • # Cl. Equity will not’ alldw unfair 

;• .'17. A. conveyed part of his lands demands to be set up 
in trust to pat hit debts, and oijier lair ones. Walker v. Gunoizniif E. 
part to maintam bis children. \This 1726.13 Yin. 543, id.. Iff’ * 9 '’• * 
last conveyance is voluntary, bud 22. A. being mutt indebted V gave 

• void as against creditors, though good .£600 to hi* children, onl r six hours 
agaihjt A. himself. •• bo, where ere- beforp Lia/deCease. Thu in good 
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against creditors, but it would have 
been otherwise in the case of m real 
estate, or diartd t Thtfm ■ V. 

Fames*, T. 1120* Sd. Ca. m Ch. 
77. # % 

23. - lenity will decree a voluntary 
covenant m favour of creditors. Parry 
▼. j Hughes, !£. 1731. 2 l£q. All. 54, 
pi. IS. 

24. A husband is not liable to the 
debts of his wifi* contracted Hum sola, 
but only to debts contracted during 
the coverture, unless judgment be 
obtained against him m bis wife's 
life-time; neither will equity help 
the creditors to the wife* portion 
received by the husband. J leant v. 
Stamfbid , II. 17to. Ca. temp. Talb. 
173. 3 P. W. 4(Jp. tit ride Freeman 
f. Goodlmm, 1 Ch. Co. 2)5. 
Powell r. Bell, PM. in Ch. 05(3. 
Tbouiond r. Suffolk, I P. W. 4tifi. 
Jonhui v. Foley, Sel. Ca. in Ch. ]|). 

2.5. A trust tupuv the interest of n 
wife's settled monies to the husband, 
and if lie foils, then to the wife's se¬ 
parate use, is good against creditors. 
JLuckyer v. Savagr, II. 1 733.2 Stra. 
917 . * 

26. Creditors cannot have a por¬ 
tion raised to satisfy their debts, if 
the contingency upou which it is 
payable never happens. UrnrUnj 
v. Powe//,T. I73 G.Ch. temp. Talb. 
193. . 

27 i Where a follicr is tenant for 
life, and his son is tenant in fee, and 
tiioj join in a settlement, it is good 
against creditors, for the son might 
have disposed of the residuary inte¬ 
rest • without Use father's joining. 
Bussell Hammond 9 M. 1738. 1 
Atk. 16. 

28/ But where the father take* 
back an annuity of the entire value of 
the estate settled, it is tantamount to 
a conti n uanc e in poueasion, and 
equity will relieve creditors against 
tip settlement. • S. C. Vd vide 
Tewi’s case, 3 Co. Go. Taylor v. 
Jo*,«Atk,(jOO. VUkdiam, Bull. 


2<). Erputy will supply a defect irr 
execution of a power in favour of 
creditors. Hervetf v. Hcney, 31. 
1739. 1 Atk. 563. FJ vide Pollard 
r. Grenvil, 1 Ch. Rep. 184. 1 Ch. 
Ca. 10. Smith v. Ashton, 1 Ch. Ca. 
C63. 1 Frcem. 308. Fothcrgill v. 
Fothcrgill, 2 Freeni. 256. Sarth v. 
Blanlrey, Gilb. ISq. Rep. 166. Co¬ 
ventry r. Coventry, 2 P. W. 222. 1 
Stra. 596. Toilet r. Toilet. 2 P. IV. 
489. Cotter t. Layer, 2 P. W. 622. 
Vlnlt r. Ilolt, 2 P. W. 64$. Serge- • 
son r. Scaly, 2 Atk. 414. Tyrcouucl 
c. Ancastor, 2 Ves. 500. Waile iv 
Paget, 1 Bro. Ch. Ca. 563. Snevd 
r. Siiryd, Amb. 64 . Stem us to ike 
non exec at ion of a power. A r amid 
v. Fliitpnl, 2 Vein. 69. 3 Ch. Ca. * 
70. Piggotr. Pcnrice, Com. itep.' 
250. Coven try r. Coventry, 2 i\ W,' 

227. Toilet r. Toilet, 2 P. W. 4f>0. 
M‘Adam v. Logan, 3 Bro. Cli. Co. 
.110. So will equity supply a defec¬ 
tive surrender of a copyhold in fovoui 
of creditors. Corin' yv. Sash, 3 Atk. 
J 8 f). Goodwyu v. Goodwyn, 1 Ves. 

228. llvns v. Byas, 2 Ves, lti4. 
Tudor r. Anson, 2 Ves. 582. 

50. \VL rc there is a covenant for 
trustee* in convey the inheritance, 
equity will consider it as ixmveyed, 
and tin* liuxt term as attendant on il, 
and so connected in Use cestui quf 
trust , llial it camiot be severed in fa¬ 
vour of on heir or executor, though 
it may in favour of creditors. f^oAe 
v. ( ooke 9 M. 1740. 2 Atk. 67. 

51. Kquit) only removes fraudu¬ 

lent conveyances out of the way, but 
will not disturb the remody at law, 
nor decree |iroiiu back against the ’ 
original debtor and owner of the 
estate received, pendente lite , in fa¬ 
vour of judgment creditors from the 
filing of the bill. Higgins v. York - 
Buildings Comjusnw f Jf&- 1740. 2 
Aik. 107. • . * 

33. After • bond debt u tamed 
into ■ judgment, the creditor cannot, 
in the life-time of the mceator, bring 
any action on the bond, nor again** 
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Hie heir, for it is entirely t extinct; 
but he still obtains a great advantage, 
as Hie judgment binds the land, and 
give* him the preference tooll other 
creditors. Stiurman v. Ashdorcn, M. 
1742.2 Aik. 

33. A judgnimt creditor is not 
hound to wait till be is paid out of 
the rents, for the court will accele¬ 
rate the payment by dircetiug a sale. 

c. 

34. A. tenant (of a settled estate) 
for 99 sears, if he should so lung 
live, remainder to trustees to pre¬ 
sene, &c. remainder to his first and 
other sons, remainder over to A. 
aud 13.; his son being indebted, as¬ 
signed this settled estate in trust to 
their creditors, and agreed to sutler a 
recovery. The creditors filed a bill 
against A. ami 1). and against the 
trustee to preserve, See. to compel 
him to join in the recovery. Per 
curiam, the court will effectuate the 
intention of a testator ns far a* pos¬ 
sible, to preserve the limitations he 
lias made where the uses are execu¬ 
tory ; and as there is uo similar ca*»o, 
in which the court has decreed the 
trustees to joiu, it ought not to be 
done here, for the father was made 
tenant fur !)il years hi order to pre¬ 
serve the estate, and prevent his hav¬ 
ing such an influence over live son, as 
to get him to destruy the *cttlcmcnt 
when of nge.«Bill dismissed, 
tiuiafw Hoskins, 11. 1743. 3 Atk. 
£ 2 . 

35. Stock was bequeathed to A, 
after his marriage, winch he vested iu 
trustees for the benefit of himself and 
his wife for life, ami then to their 
children. * This settlement is void, as 
•gainst the husband's creditor* both 
before and after the marriage. Taylor 
V. Joucm, T. 1743. 2 Atk. 000. 

3(i. Though equity will favour 
creditors as far as possible, yet it must 
be where they have a superior right. 
A settlement in consideration of mar¬ 
riage is good, though without a por¬ 
tion, and equally ao. after marriage* 


if in coorideratioD-of a portion paid. 
Brazen v. Jones, M. 1744. 1 Atk. 
IfX). Et vide ex parte Marsh, I Atk. 
158. JLauoy t>. Athol, 2 Atk. 445. 
Colvill v. Parker, Cru. Joe. 158. 
Jones o. Marsh, Cm.,temp. Talb. 63. 
V\ urd r. Shallett, 2 Vea. 1G. Hilton 
v. Uiscoe, 2 Yes. 308. Wheeler v. 
Caryl, Amb. 121 , 

37. Where the obligee; of a bond 
brought the principal and the repre¬ 
sentatives of one of die sureties be¬ 
fore die court, stating that the other 
surety died insolvent, the court would 
not allow an objection for want of 
parties, for it is not necemiy to 
bring the representatives of a co¬ 
obligor before the court, where it 
plainly appears dial there arc uo per¬ 
sonal assets, nnd a principal has no 
right to *ny that liis surety should be 
brought before the court, unless lie 
has paid the money. Madox v. 
Jackson, U. 174(j. 3 Aik. 406. 

38. Debtors are entitled to a con¬ 
tribution where one pays more than 
his share. S. C. 

39. A trust created by a husband 
of the wife’s estate, will not at law be 
deemed fraudulent against creditors. 
W hite v. Sansum , H. 1746. 3 Atk. 
410. 

40. D. was indebted to C. by 
bond. B. as administrator of C. 
brought an action against D. who 
pleaded his discharge under the insol¬ 
vent act, but B. recovered. Ttleq 
13. had a legacy under the will of M. 
1 ). sued out a Jfi'ffa. and took a war¬ 
rant to levy die debt out of the le¬ 
gacy, and also filed his bill against 
M.’a executor to admit assets to an¬ 
swer Ids demand. Decreed to B. 
satisfaction out of this legaqr. Edgell 
v. IJaiprood, T. 1746. 3 Alt 352. 
But if al ter the Jfi. ffa. D. had u« 
signed his legacy for a valuable con¬ 
sideration, and without notice, it 
would have been good against B.-*- 
S. C. Et vide Brown v. Heathcote, 
.1 Aik. 162. . Closes ex action are 
not liable to an execution, but the ere* 
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ditor may either compel satisfaction 
V tr.kmg tlio |>erM>a or by outlawry, 
and taking the lands juid gbods under 
a capiat mtjegaiuik.^ C?* : - * ' *\ 

■41. An iusolveuiaet u.ibr ilie-be- 
ncfit of f reUitotyuod must be jncon- 
stmrci a*.to give them. aH'advantage 
ov*r future itfwU. S.'C. 

42.. In all cases of chattels in pos¬ 
session, die first action lias the tint 
satisfaction.S. C. . 

• 43. Where the court secs a consi¬ 
deration is nude up with a view to 
defraud creditors, they will reduce it 
to what is equitable; but tlicy will 
not determine bonds to be voluntary, 
if fairly outcred into, mcrrly because 
they do not exactly tally with the sum 
given for them. Blount v. Blount , 
or Doughty, T. 1747. 3 Atk. 481. 

44. f l»i many instance* a disposi¬ 
tion by deed to take place after dealh, 
as by will, lias been bclti good, but 
not as against creditors. Drakeford 
r. If Me*, T. 1747. 3 Atk. *340. 
Jit vide llnimdcn r. Jackiuu, 1 Atk. 
20 *. 

43. During the existence of a 
cn. mu on which tiie debtor is in cus¬ 
tody, no other execution ought to 
issue, but if it does, and the sheriff 
takes a leasehold estate under a 
Jjr. jjii., be is justified, though the 
court will set it aside on motion, and 
without au audita i/uarcla; but 
where defendant dies under execu¬ 
tion, plaintiff (by stut. Cl Jac. I.) 
may hive a new ex ecu lion. Jenna, 
v. Wilkin*, H. 1749. 1 Vcs. 193. 

40. There is a great difference be¬ 
tween the. statute 13 Eliz. c. 3, in 
favotw 0 f 11 creditors, and C7 Eliz. 
c. 4, hifavour of purchasers, which 
aintfi in Lord Towntend r. 


ere 


t explain 

H tudlurm, T. 1730. 1 Vcs. 10 , and 
Walker v. Bun ojcj, M. 1743. 1 

Atk. 03.../.; . 

47* A voluntary agreement by a 
t. husband is good against his executors, 
I*' though not agahwt hk creditors. Jt~ 
jgncg6«eral t. Hknt&Md, T. 
““ill Ves.539. 


48. A creditor, by elegit, may set 
ode a fraudulent conveyance in 

equity, whether he could recover at 
biwornot Bennett v. jlfiugtcrvf,Al. 
1750. I Vet. 339. *.* ' 

49. - Au obligee, may bote several 
actions against each obligor, though 
lie can only levy one satisfaction. So 
he may prove from under the bank* 




Jit vide ex parte Lcfebre, 2 P. W. 
407. Jix parte Hyswicke, 2 P. W. 
89. 

' 30. A. B. and C. creditors by 
judgment. A. sues out an elegit, and 
the sheriff'puts him into such posvett- 
rion as entitles him to a perception 
of the moiety of Ute rents und profits 
of his debtor's estate, till lie U satis¬ 
fied ; lie may afterwards take out 
another elegit for a moiety of the re¬ 
maining moiety, and so on, but If. 
hi the mean time sues out an elegit on 
bis judgment, and gets into percep¬ 
tion of a moiety of tho remaining 
moiety of the debt or a estate. And 
so according to die diligence used by 
either in case of a decree for a sale, 
the court direct* payment of the cre¬ 
ditor's whole demount, according to 
thwr priority, so that U. may l>c to¬ 
tally defeated, in case of a deficiency 
to satisfy both. A judgment unlit 
pt>«session under an eregit, is but an 
equitable judgment; but whore a 
creditor has got such possession, and 
thereby obtained a specific lien,equity 
will not put him on a level with an¬ 
other judgment creditor who has no 
degit. If there are two judgment 
creditors, and neither has sued on tan 
drgit, the prior judgment shall be 
first satisfied m equity , 1 for die court 
will suppose the fii^t creditor had sa¬ 
tisfied himself were it not to favour 
his debtor. Rowe v. BantpT. 1751. 
I Dick. 150. •.•• ' 


31. Some creditors brought their 
bill in the Exclmquer, and obtained a 
decree, and others in Chancery for the 
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tame purpose. Tlic courj of Clum- 
eery decreed on account. Coi/igamc 
v- Junes, M. 1763. Amb. G13. ! 

52. .A judgment at law, though 
obtained upon a usurious* debt, h 
good for the money really advanced 
uud interest. ikoU v. Kahili, T. 
1789. lBro. Ch. Ca. 641. 

53. A creditor of a wife has a 
right in equity against her separate 
property, of which he lias notice, and 
ugainst her husband in respect of it, 
but not beyond it. UUia v. Jiitn, 
E. 1791. 1 V es.jim. 277- 

54. If a creditor 1ms a suit at law 
upon, the estate of his debtor, and 
a coiibciomibh; demand upon llicsanic 
estate, and tlic debtor or his repre¬ 
sentative will come iulo a court of 
equity for its aid, to strip the creditor 
of Ins legal advantage, t!ic court w ill 
not interpose, unless the party apply¬ 
ing will discharge the whole of the 
creditors demands, legul and equit¬ 
able. JiarnczcaU v. JUirneicnil, II. 
1794. 3 Ridgw. P. C. 75. 

o.i. The general rule of equity is, 
dial all fair creditors stand iu a situa¬ 
tion equally favored, and therefore, 
if a subsequent creditor, by using due 
diligcuce, has contrived to recehe 
bis debt, Mile court will not interfere 
to oblige him to account for what 
lie lino so received, and refund it to 
a prior creditor. Dillon v. Burton, 
1.1. 1794. 3 Kidgw. P. C. 101. 

40. The^ropertyof.aii American 
loyalist was confiscated during the 
American war, subject to die claims 
of such of bis creditors as were 
friendly (b American indcpeiidcnce, 
to be made in a limited lime; and, in 
fact, according to the evidence, fiu 
tbef restrained to the inhabitants of a 
particular, stole. Bill by the debtor 
to hafe bis bonds delivered up, or to 
compel the creditor to resort, in tlic 
first instance, to the fund arising from 
the confiscation, was dismissed, it 
not wpenring that the creditor had 
tlie jetear means of making his de- 
Wsod. effectual, pgmipst „tbat fund. 


Lord Qumcellor also expressed nn 
opinion ill favour, of die. right tu sue 
personally; even in dial case, again 
the authority of-* Wright if. Nutt, 3 
Bro* Cb. Gh. 326. li right v, Simp¬ 
son, K. 1800.$ V$a. 714. x Elvulc 
ante, tit American Loyalist. /. 

.5 7. A creditor prevented by die 
ct of ilie court from obtaining judg¬ 
ment, shall be put iu the same situa¬ 
tion us if be bad it Pulteney v, * 
IVorren 9 E. 1801. (i Vos. 93. 

68. Debtor two terms m prison, 
without being charged in execution, 
entitled to his discharge, Lx patic 
CuurlutiyV. 1801. CVcs. 446. 

59. 'Hie general principle on 
which a debtor to the estate cannot 
be made a defendant to a bill filed by 
u creditor or residuary legatee against 
tin* executor, unless collusion, insol¬ 
vency, or some »|>eciul case, applies 
equally to the case of a creditor over¬ 
laid by tlic executor. In a case of 
that sort, upon die circumstances of 
suspicion particularly attending to 
the character of tlic creditor, as attor¬ 
ney and confidential agent to testatrix, 
nu issue was directed, A/stiger v. 
llozr/cy, E. 1802. 6 Vos. 748. Vide 
the Juriner jntrt of thin cate, ante, 4 
Vcs. 217. uowinc , Alsagar v. John¬ 
son .—The rule in this case u cer¬ 
tainly ns hid (lotcn in Alkinson r. 
Mair, 2 Ves. juu. 95. 4 lire. Ch. Ca. 
270. Jlcclley r. Dorrington, cited 
in the principal case, 749- Doran 
r. Simpson, 4 Vcs. 051. Troagh- 
lon r. Binkt-s, (i Vcs. 573. • Elms- 
Icy r. AJ'Aulay, 3 Bro. Ch. Ca. 
G24. Isaac v. Humpage, 3 Bro.. 
Ch. Ca. -Kid. .1 Vcs. jun. 427. 

(iO. Creditors are not reltraiued 
from proceeding at law before a 
decree, merely because a bill has 
been filed by oilier creditors;' but as 
soon as the decree is obtained, equity 
considers it as u judgment in favour 
of all the creditors who shall’ be paid 
according to their priorities. Ijir - 
gah w. Jioztcn, ; M.*j40O3. 1 Sch. 
& Lcf. 296. .* fide Worlleyp. liirk* 
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head, C Vei. 571. Monice v Bauk 
of England, Co. temp. Talb. 217. 
Alurtiu e. Martoo,.l Vea. 211. 
Brooks v. Reynold*, 1 Bro. Ch. Ca. 
185. Goate v. Fryer, 3 Bro. Ch- 
Ca. 25. Hardcattle v. Chettle, 4 
Bro. Ch. Ca. 163. : ; , 

61." It is n constant' practice in 
Ireland for judgment creditor*, after 
the death of the conoior, to obtain 
n decree for a sale of his lands upon 
a failure of personal assets. O' Potion 
v. Dillon, II. 1004. 9 Sdi. & 1-cf. 
19. 

02. Soon after the marriage of 
A. with defeudant, it was discovered 
that he had a former wife olive, and 
to make her some compensation, he 
guve her a liond to pay her «£40 /vr 
annum lor life, and jfAOO in case she 
should survive him. The annuity 
being three years iu arrear, lie aligned 
to her some leasehold premises in 
consideration of .£350, of which the 
anrearof«£lCOw»spart. A. became 
a bankrupt, having received »£'I0 of 
defendant's money, which he laid out 
in stock, and afterwards expended 
in building upon die prcnti*;s. iV/ 
M. R. There is uo participation 
of the crime here, as in the cant of 
u single woman, but still this bond 
must be considered voluntary as 
against creditors, for though there 
was a moral obligation upon the 
mail to compensate this injury, and 
though he acted upon flint, it d«>«* 
not follow that the bond was given 
from such motives, as the law can 
call a valuable consideration, for all 
settlements after marriage arc volun¬ 
tary ajprioat creditor*. Here, how¬ 
ever, w a transaction upon arrears. 
In Stile* v. A/tomry-Oencrn l f (2 
Aik. JOT.) the Duke of Hhartun 
gave Dr.JWirg a bond for die ar¬ 
ums, and that was supported against 
a redilor*. " Jiy the subsequent ar- 
ruiigcmeitf in this Case, ll*o arrears 
wen? v watistied, forwbich tlie de¬ 
fendant miglit oUirfwi*£ have sued 
tn » ami behig' a debt it may 


be dealt with as such. A homf 
given for the arrears, is a bond for 
a valuable coniidcniliou. So if tlie 
arrears ap given up; and somtlhiiig 
is given in lit u of them, os in this 
cose, where they-* ere part of tlir 
consideration for Inc assignment of 
tho lease which is mo far vultmblr, 
and tlie rest is admitted. Bill dis¬ 
missed. Gillian v. Lorke, T. J804. 
9Vcn.G\2. 

ftj. Creditors, not parties to the 
suit, but who come hi under the 
derive, may appeal or rehear. Gif- 
fordv. Hort, T. 1804. 1 Sell, fc Lcf- 
40{). 

f»4. On motion for an injunc¬ 
tion to restrain tho sale of goods, 
taken, in execution by a creditor of 
Lord A. until uiiMwcr or further 
order, which motion tnsh r the cir- 
ciimsIaiHT.s was made oh a certificate 
of die bills filed, and w hhoul notice: 
It was held that a juuclnisc made 
by a married woman from her hus¬ 
band, through the medium of trus¬ 
tees for her separate use and appo'iu- 
nicnt, may be sustained against cre¬ 
ditors if Itot;ff Jtdr , tlxmgli tlie hus¬ 
band v.*« indebted ut the lime, mu! 
even though the object was to pits 
M -ne from his creditors, nutitni family 
|*irtur»*r, furnilure, and oilier articles 
of a |k culiar nature and value. Duty 
.dmmIcily- Harney. Tuun~ 

| ion, T. 1804. IClVcs. 159. 

tio. A. a trader, being indebted 
to li., and having agreed with tlie 
commissioner* for wide streets for 
fisc purchase of a lot of ground, pro- 
poH.nl to B., tliat the conveyance 
should be made to him us a security 
for the debt, and by a note to bis 
attorney, directed the conveyance to 
Ikj made to B. which was made 
accordingly, mid a\ the same time, 
a ddca>ancc was prepared, reciting 
the agreement, but it was never exe¬ 
cuted. A. then directed his attorney 
not to deliver up tlie absolute con¬ 
veyance to li* till the defeasance 
should be executed, and afterward* 
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■A. became bauknipt. Ileld -.tliaf 1 
the conveyince to B. was an, im per- 1 
feci mortgage, giving him a.specific j 
lien in preference to tlm other credi-. 
tom of A., yet decreed that 11. should 
have the conveyance as a security for 
bis debt . Tliat the premises should 
bo void, and after payment of B.'s 
principal and interest, that the sur¬ 
plus should go to the assignees of 

A. Card v. Jeffrey t E. 1806. . 2 
Sch. & JaiF. 874. Vide - etiam 

Russell v. Russell, l Dro. Cli. Ca. 
200- £x. parte Coming, 9 Ves. 116. 
JKx parft'v/ otbercll, 11 Vcs. 898. 
Six parte Uaigli, ib. 400. Morris 
v. Wilkinson, 12 Vc*. 192. Ilicru 
v . Mill, IS Ves. 114. Birch v. 
El lames, 2 Aiutr. 427. Plumb r. 
Plain, i7i. 48.1. 

GO. Where a- decree has been ob¬ 
tained by a creditor on behalf of 
himself ami other creditors, a prior 
creditor who has obtained judgment 
at law in ejectment, grounded on an 
elegit, shall not be allowed to get 
into possession. Sumner v. hf//y, 
T. 1806. 2 Sch. & I/!f. 

67. The court will sustain a *uit 
by a creditor, against persons ac¬ 
countable to the estate in a special 
case,. as wlicre the representatives 
cannot or w ill not act, hut whether the 
plain till' iu this case, who was a 
creditor by judgment 17 years old. 
can have a decree without reviving 
by ic>q*v fai iufi the court wou Id not de¬ 
termine: the bill however was retained, 
tliat the debt might be substantiated 
by an issue or .other proceeding ut 
law, Burroughs v. Elton, T. 1806. 
11 Vcs. 29. I idc Commie v. Fly, 
it Bl. 996, Roe r, Bant, 1- Dick. 
160. 

.08. r llie doctrine of election is 
not applicable against creditors, tak¬ 
ing the-benefit .of*a devise-for pay¬ 
ment of debts, aiid. also infurciug 
their Jegal right against other funds 
disposed of by the will. Kidney, or 
H dliamx vi Couumukcr v H. 180G. 

^ '^Y #*• ‘ 


- •« •> 


•6y. Tljcrc is tills distinction be- 
tweeo wdbore.and legatees under 
a chargeJbr'payment of debts and 
lf^i^,\tfi(ftf 1 tlM;.jfb]Ater-are to bo 
paid; m. preference, > and though tho 
audit* fradflulent detises would 
prevent r^JbrjkdW. to *. 
prejudice of creators by specialty, it 
wgttldnotprevcutadevise for debts go* * 
uerally,though that might be die effect. 
S. C. Et vide Ridout v. Plymouth*2 
Atk. 104. Liogardr. Derby, 1 l$fO. 
Ch. Cs. J11. Hughes r. Dolbiu, 2Bro. 
Ch. Ca.fiU. 

TO^Undcr a charge of debts, Cre¬ 
ditors by him pie couliuct may, by 
marshalling, follow devised estates, 
if there be uo estates descended, or 
they have been applied. Kidney v. 
Conwnaker, xup. 

71. Laches are not to be imputed 
to creditors under ■ devise for debts, 
as to an individual devisee, to prevent 
or limit the account of rents and pro¬ 
fits, even against an infatat heir. 
S.C. 

•• 

# 

(b) Frauds against them. 

72. A wife joined her husband in 
a mortgage and levied a fine, and tho 
husband agreed that his wife should^ 

| have the redemption, after winch he 
I mortgaged the estate twice. : Tho 
j court .«H'.t aside the agreement, but 
secured to tho wife her dower. Do- 
lin v. t 'oilman, H. 1684. 1 Vem. 
2(14. lit vide >tut..l3 Elia. c. 5. 

7 3. Plaintiff having recovered a 
judgment for £\W0, against L S* 
brought a bill, charging that L S* 
hud conveyed his estate to tnistees,' 
and had lent £ 1000 to A.. in .B ’s 
name. I. S. is bouud to discover the 
fact in tliis case. Smithier v. liteii, 
E. 1660. 1 Vem. .798 
74. A. obtained jm 

B. oud then brought a J>U1 .against 

C. for an accouut sod ctis&veiy of 
pods of B. which 0. had rat ifrhia 
bands. •• C. is not bopbd to jhcover 
until cxecuttonhos *suM J*f/we//<v. 

Draper, K*\68&:* Vhhi. 399, T*y> 
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lor r. Hill, M. 1705. 1 Eq. Ab. 132, 
pi. 13. &P* 

75. A purchase of pa .estate of 
tei.wie for life' whq was out-law^, 
a#jJ absconded, was set aside fa¬ 
vour of creditors, ikepurclose being 
made at au umler-valu$, and pending 
thc.pcotjeciilion rft Li\V against liirn, 
and with notice thereof. I trrne 
Mctrct. T. 1087. 1 Vcw.465. 

76. It is not necessary to sax! it 
to bo tried at law w hctlicr a volun¬ 
tary conveyance be fraudulent or uot, 
for a court of equity can determine 
it. White v. Iluucy, T. lbyOt Prc. 
inCh. 14. 

77- A deed, not fraudulent at first, 
may afterwards become so by being 
concealed and uot pin sued, as w here 
:i fathef 1 makes a settlement oil trus¬ 
teed in trust, to pay bis debts therein 
mentioned, reserving £M a year to 
himself for life, remainder to hi* sun, 
and the father continues in posses¬ 
sion, and tKeke years alter coutracls 
debts by bond: the question of fraud, 
in this cue, however, was sent to be 
tried at law, and the result docs uot 
appear, lltutgcrfoid v. Laris, E. 
1%Q. 2Vern.20l. 

• 78. A. made a bill of sale of hit 
goods to a^tnutec for oiic who livid 
with him as bis wife, and was *o i\- 
puted. ’ Tliis is fraudulent anoM 
creditors. Fktcktv v. Sultry, il. 
1704. .2 Vein. 460. 

79- But where A. purchased the 
lease pf a house iu the name of R. 
.and tppJt. a declaration of trust to 
pernufcA* to enjoy for life, and llien 
in trust for one who lived with him 
as his wife and was so reputed. This 
lease js Apt assets of A. nor liable to 
his creditors after his death, for, when 
a man purchases, he may settle the 
estate aq.be pleases. S. C. Vide 
Peacocir* v: Monk,. i Vera. 1:10, 
where Lcfed Hanhcicke disapproved 
this case. ..'V 

80; fL convoyed lands to the use 
of himself for life, .wjtk. power to 
morl u 1 m ihoAiId 


think fit, remainder to trustees to sell 
and pay all his debts, and a forwards 
became indebted by _ juents, 
bonds, aud simple contracts}; This 
is fraudulent us ngnin*t the judgment 
creditors, and they shall not ble com¬ 
pelled to take a saiisluctioii 'in ave¬ 
rage with llic oilier creditors, (having 
in* notice of the settlement. \lTar 
Luck v. Mai bury, T. 1705. 2 V\cni. 
510. • ' v 

81. So, where A. made a volun¬ 
tary settlement, reserving to himself 
a power to mortgage what part he 
pleased; this amounts iu effect to h 
power of revocation, aud therefore 
is fraudulent us against creditors by 
judgment. S. C. 

82. A person who .lias a bill of 
sale of goods for securing money leut, 
shall be preferred to a judgment au¬ 
ditor, w here the trust of the goods 
appear* oil the face of the bill of 
rale, and the particular purpose of the 
|N>sscfMioiMs also uinuifest. ltucbw/t 
v. Itoytion, H. 17**1. Prc.iuQi.285. 
Kl vide Brown r. llcullicote, 1 Allr* 
lrio. Kt aide, til. Jiimkrupt, vi. 
viii. 

83. A bond by a man to pay 
of a iMHtion to his wife's 
given long after her marriage, ii 
ruauci* of a verbal promise, is vo- 
1 mil ary, and bud against creditors^ 
though good against legatees. J^or/- 
Jti V. Ijc isen, T. J7J*. Prc. ill Cli. 
370. 

84. ^voluntary conveyance is bad 
in equity against bond debts, con¬ 
tracted afterwards. Sl.Amandi.Ludy 
Jersey, 11. 1717. 1 Com. 255. 

85. A bond with a defeasance not 
to be put in suit unless misfortunes 
should happen to the obligor, is fniu- 
duleutas to tmlitors. Wise 9 tease, 
T. 1725. Sel.CgJa Gb. 46. 

.86. A settlement after marriage, 
m consideration of a portion paid by 
the wife’s father* is good against cre¬ 
ditors, and not.within 13 Elk. c.5. 
Rutmll v. Hammond, M. 1738. 1 
Alt 13. « 
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87. A settlement being -voluntary, 
is not for that raison fraudulent, but 
an evidence of fraud only, S.C. El 
vide Bovcy’scase. lVeot. 103. Lord 
Tcnhum u. Mullens, 1 Mod. 1 19. 

88; A voluntary settlement is not 
fraudulent, nor will equity shake it, 
if the person making it is not in¬ 
debted at the time. - 8. C. Et vide 
Shaw v . Lady Stsodish, 2 Vem. 387. 
Walker v. Burrows, 1 Atk.93. Mid- 
dlccomb r. Marlow, 2 Atk. 520. 
Lord Townsend r. Wyudbuin, CVca. 
JO. Stephens r. Olive, 2Bro. Ch. 
Ca. 90. Seats if indebted at tlic 
time. llcawHONt v. Thorne , 1 Ves. 
27. Or if any badges ot fraud ap¬ 
pear to deceive creditors, as if a man 
makes a settlement with a view to 
Lia being indebted at a Allure time. 
ShfUman v. Ashdorcn, 2 Atk. 481. 
Titter v. Fitter , 2 Atk. 511. Taylor 
v. Jones, 2 Atk. GOO. 

89* Every conveyance that is vo¬ 
luntary, it fraudulent Against cre¬ 
ditors ; and though a man is bound 
by law to maintain his wife and chil¬ 
dren, yet the funds out of which the 
maintenance is to arise ore liable to 
creditors. Fitter v. Fitter, JI. 1742. 
2 Atk. 51L. 

90. A settlement made in lfi94, 
in consideration of a portion then 
paid, though alter marriage, cannot 
tic impeached by subsequent cre¬ 
ditors. Stilenum v. JJidown, M. 
1742? 2 Atk. 477. Amb. 13, 

91. But a creditor uuddP'circum- 
stunces, may be let fa upon estates 
jointly purchased by a father and his 
sons, and a moiety of each may be 
sold to satisfy bis judgment. S. C. 

92. Where a father in a purchase, 
takes a conveyance to himself for 
life, remainder to bis son fa fee; as 
die father has the-profits for his life, 
arid il* visibly in poaaemion' of the 
whole estate as owner, the estate 
shall be liable to his creditors. S.C. 
Sed contra, Fletcher v. Sidley, 2 
Vera. 491. El tide Peacock v. 
Mouk, 1 Ves. 189- 


93. Though a conveyance made 
by i man who afterwards became 
bankrupt wQl.be set aside in equity 
■A an absolute conveyance, yet the 
court will order it to stand as a se¬ 
curity-for so much as is really due. 
Ramdl v. 'Ward,' E. 1745. Ridgw. 
Ca. temp. Hardw. 286. I Atk. 860. 
* 94. Where a son takes beneficially 
under his father’s will,, and promises 
to perform it, it is a good consider¬ 
ation for a bond, and not fraudulent. 
Mount v. Blount , or Doughty , T. 

1747. 3 Atk. 481. Et vide Thynn v. 
'Jhjrtn, 1 Vera. 296 . 

95. A. made B. executor and re¬ 
siduary legatee, and by deed of the 
some date vested .£4000 in him, to 
pay an annuity to A. for life, and 
afterwards, .£1000 a-piece to C. and 

D. and an annuity to E. if they sur¬ 
vived him. This is a testamentary 
act, and voluntary, and void under 
13 Eliz. c. 5. Peacock v. Monk, M. 

1748. 1 Ves. 187. 

96 . A daughter entitled to £GOOO, 
secured ou laud by her mother’s set¬ 
tlement, subject to a contingency, 
married clandestinely iu the lifetime 
of her father. The father then se¬ 
cured the £1)000 on bis estate to the 
husband, who made a settlement on 
his wife. This is not a fraud upon- 
his creditors. IVheeler v. Caryl, M. 
1751. Amb. 121. 

97. An executor advanced money 
to two of his daughters on marriage, 
mid to others as a voluntary gift; be 
afterwards died insolvent having re- 1 
ccived assets. Ou a bill by pie le¬ 
gatees, under bis testator’s \ViU, it* 
was held, that the volntriaiy^gifts 
were fraudulent Partridge v. (JJwp, 

E. 1758. Amb. 596. * ^ % 

93. A conveyance of tty ktrtgjet’s 

goods is an act of baokrajpt^jlhfg&jA 
he be solvent at the time, 

Simpson , T.,1781. 1 Br^hyCn. 
99; for when he has assigned over 
all , he can baVe nothing left to trade 
with. * Latp i\ Skinner* 8 Blackst 

Rep.85S ?:A T^ ' 
'**«*>. 
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lor r. Hill, Mi 1705. I Eq. Ab. 13*2, 
pi. 15. S. P. . ... . , 

75. A purchase; of an estate of 
tci nut for life7 who was .out-law^d, 
rnJ absconded, was set aside i^A- 
sour of creditors, Ibo^puabas^ being 
made at an uJideraalu*, aod pending 
the proBCCution at law* against liim, 
and with uoticc thereof. Herne t. 
Metre*, T. UiHJ. 1 Vcrn. 4f?5. 

?f>. It » not nccc*sary lo iscml it 
to* I>c tried at law whether a \olun- 
tary conveyance be fraudulent or not, 
for a court of equity can determine 
it. IVhile v. Uiuuy, T. l(*J(h Pro. 
in Qi. I t. 

77- A ilccd, not fraudulent at first, 
may afterward* become *•> by being 
concealed and not pursued, ;w where 
a futheir mnkeJ a settlement oil trus- 
tecs in trust, to pay Ins ihfbts therein 
mentioned, reserving £50 ii viar to 
himself for life, remainder to hi* son, 
and the father continues in (losscs- 
lion, and itetke years niter contracts 
debts by bond: the questiou of fraud, 
in this case, however, was sent to be 
tried at law, and (lie result does not 
nppeAr. lltVfjrcrl'ortl v. Earle, K. 
\Utfl. 2 Vernal. 

» 78, A. made a bill of sale of his 
goods to u trustee for one who bwd 
with liim as bis wife, and was *o re¬ 
puted. This is fraudulent again^ 
creditors. Fletcher v. bid/ry, 11. 
1704. fi.Vcru. 400. 

79- But while A. purchased t!ie 
lease pf a house in the name of il. 
and. took a declaration of trust to 
penmtyA^to enjoy for life, and then 
m trust for one who lived with him 
as hu wife and was so reputed, This 
lease isvitt assets of A. nor liable to 
his creditors after Ids death, for, when 




think fit, remainder to trustee* to sell 
mid pay all his debts, aud afterw ards 
became indexed by ji 
bonds, aud simple contmi 
is fraudulent as uguiiut the ji 
creditors, and they shall not 
pclled to take a satisfaction 
rage with llie other creditors, having 
no notice of the settlement. I.Ihr- 
buck v. Marbunt, T. 17^5. 2 VV™. 
510. " \ 

til. So, wlicrc A. made a volun-' 
tary settlement, ronming to himself 
a power to mortgage wjiat port lie 
pleased; this amounts in effect to a 
{lower of revocation, aud therefore 
is fraudulent as against creditors by 
judgment. S. C'. 

H'2. A person who lias a bill of 
sale of goods for securing money lout, 
shall 1 h: preferred to n judgment au¬ 
ditor, where the trust of the goods 
appears oil the face of tlie bill of 
sole, :uid the particular piupusc of the 
(aisstasioiais also manifest. Buchto/l 
v. /i \w*ton 9 II. I7<0. Pre.inCh.2B5. 
Etiide Brown r. lliudicote, 1 All 

RiO. Et aide, til. liunkrupt, vi. 

•• • 

V.II. 

83. A bond by a matt to pay 
| <A a pm l ion to Ids wife's dau^ 

« given h inr after her marriage, iir 
i HiatiCi* of u verbal promise, is vc»- 
j Inin ary, and bad aguiust creditor^ 
ibougii guild ngainsl legatees. Lurf- 
/r.. >. Lessen t T. 17I*. Pw. in Cli. 

* 

H1. ^voluntary conveyance is bad 
i:i equity against bond debts, coo- 
iractedafterwanl*. St. A mauds.Lady 
Jersey, 11. 1717. 1 Coin.C55.. 

HO. A bond with a defeasance not 
to be put in suit unless niisfortuues 
shouldhappen to die obligor, is frau- 
dulcut us to beditora. tVieit rose, 



where Ldfd Hardxickc disapproved 
thiscasc^ 

' HbfJL conveyed lands to the use 
of bimedf for life, wjtlj power to 
m nrtr^ n y^ pwt .« lie aliould 


1\ 1725. Sol. 


Ch. 46. 


8(i. A tetUiiucnt after marriage, 
hi considers lion of a portion paid b, 
tbe wile’s father, is good agaiiwt cre¬ 
ditors, and not within 13 Elis. c. 5. 
Rwacll r, llummonH, M. 1738. 1 
Aik.'19. 
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87. A settlement being •voluntary, 93. Though a conveyance mado 
is not for that reason fraudulent, but by a man who afterwards became 
an evidence of fraud ouly. S.C. Et bankrupt will be set aside in equity 
yi(k Bovcy’scase. 1 Vent.]93. Lord as an absolute conveyance, yet the 
Tcukam o. Mullens, 1 Mod. 119. court will order it to stand as a so- 

88. A voluntary settlement is not curity far so much as is really due. 
fraudulent, nor will equity shake it, Baradfi'i ffard, E. 1745. Ridgw. 
if llie person making it is not in- Ca. temp. Hardw. 286. 1 Atk. 260. 
debted at tlr* fime. S. C. Et vide " 94. Where a son takes beneficially 
Shaw t*. Lady Staudisli, 2 Vcm. 327. under his father's will, and promises 
Walker v. Burrows, l Atk. 9^. Mid- to perform it, it is a good consirier- 
dlccomb v. Marlow, 2 Atk. 520. atiou for a bond, and not fraudulent. 
Lord Townsend v. Wyndhutn, 2Vca. Mount v. Wuunt, or Doughty, T. 
10. Stephens v. Olive, 2 Bro. Cli. 1747. 3 Atk. 481. Et vide Thynn v. 
Ca. 90. Secu» if indebted at the 'Iliydn, 1 Vcrn. 296. 

time. BmhmohI v. Thorpe , 1 Vcs. 95. A. made B. executor and ro- 
27. Or if any batiks of baud up- siduary legatee, and by deed of the 
penr to deceive creditors, us if a man some date vested ,£4000 in him, to 
makes a settlement with a view to pay an annuity to A. for life, and 
his being indebted at a future lime, afterwards, .£1000 a-piece to C. and 
Stylwnun v. Ashdoicn, 2 Atk. 481. J). and mi annuity to E. if they sur- 
EtCer v. fitter, 8 Atk. 511. Taylor vived him. This is a testamentary 
v. Jour*, 2 Atk. GOO. act, and voluntary, and void under 

89. Every conveyance that is ?o- 13 Eliz. c. 5. Peacock v. Monk, M. 
luntary, is fraudulent against ere- 1748. 1 Ves. 127- 

ditors; and though a man is bound 96. A daughter entitled to £6000, 
by law to maintain his wife and chil- secured ou laud by tier mother's set- 
drtrn, yet the funds out of which die dement, subject to a contingency, 
maintenance is to arise are liuble to married clandestinely in tl»e life-time 
creditors. Filter Fitter, 11. 1742. of her father. The father then se- 
2 Atk. 511. cured the .£6000 on his estate to the 

90. A settlement made in 1694, husband, who1 made a settlement on 
in consideration of a portion then his wife. This is not a fraud upon 
paid, thouuh after mairiuge, cannot his creditors. IVheeler v. Caryl, M. 
bo impcadied by subsequent cro- 1751. Amb. 121. 

ditors. Stilcieun v. Ashdown, M. 97. Au executor advanced money 
1742? 2 Atk. 477. Amb. 13. to two of his daughters on marriage, 

91. But a creditor undcrcircuui- and to others as a voluntary gift; he 
stances, may be let in upon estates afterwards died insolveiiL having re- 
jointly purchased by a father and his ccived assets. On a bill by the le- . 
sous, and a moiety of each may be galeea, under his testator's. wUJ, ft 
sold to satisfy his judgment. S.C. was held, that the voIiifiUuy^gifls 

92. Where a father in a purchase, were fraudulent Partridge i^Qogp, 

takes a conveyance IQ himself for E. 1758. Amb. 596. . • • ] 

life, remainder to his son in fee; as 93. A conveyance of 4« ft tv^Tera 
the father lias tlie-profiti for his life, goods is an act of baoknipt^jll^u^t 
and is 'Visibly in possession of die he be solvent at the time. HaotUv: 
whole* estate as owner, the estate Simpson, T, 1781. 1 BroLCb. Ca. 
shall be liable to his creditors. S. C. 99; for when he has ftfisigi^d over 
SeJ contra, Fletcher *. Sdley, 9 all, be can hovb nothing left to trade 
Vera. 491. Et vide Peacock v . with. leg r, Skinner, 2‘Black*. 
Mouk, 1 Ves. 129. \ Rep.996. */ . 

B K 1 *• * . 
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»H A voluntary settlement after Was dismissed, .with liberty to fifo 
marriage Is fraudulent again*!; a piir- another. Lnsh v. IVilkima, l\ 1B0CX 
ctuiNcr.. Etfyn w. Ttmpfei H. 1787. d Vea. Ftfr Stephens v. Olivo, 
- Dro. Cb.T' \f. }$$< - V4- V v > . •. o U r o. ijh. Ca. 90. 

1UO. A 'crHjtdr i ip pc a Aip g I # . 10:). A sou, teuant in Jail in rc- 

tlemcnt fur fraud, ninst state fhait be inpinder, when jitst of age ra.l?69f 
it defrauded by it, aud get judgment joined his father, tenant for life, in :i 
for bis debt. Co/imh V. Croker 9 T. recovery, for die purpose of raising 
1790. 1 \ es. jun. 1(11; ,£.‘1000 for the father, anil re-settling 

101. A settlement was inado alter ilio estate, the sou taking back only 
marriage of stock, standing in tho an estate for life, with remainder to 
oume of the wife, before and ut the hi* first and other sons, ftp. Wliat- 
time ortlie marriage; but die bus- ever equity he might have bad against 
band being then insolvent, il was set that settlement, was lost by his uiar- 
aside after his death, for stock clue* riage and ocnuiesrciiee, till after the 
not survive; yet the husband's nssig- death of Ilia futhcr, iu 17!W; though 
nees were bound to make u provision under tlic circumstances there was 
lor the wife. PriM^/i* v. J1 orient, no probability of i>sue. t : poii that 
H. 179$. 3 Ves. (it 7, rrhcrc IajhI ground, a bill by the. trustee* under a 
Loughborough las micucJ all Hut general trust for bis creditor*, claim- 
rfnen o:i thin subject. Note, in Dim- lug n* purchasers under 27 Eli*. c. 4, 
da'i r. Dutens, 1 Vea.jsn. 1 9'i, bml was ilMnisiH.il, without deciding whe- 
ilmrlow sntned to think , the court tin r they could ?u«taiu that character, 
could nut touch stock to Minify uv- | or havr lar si .scUlcmtntl, merely as 
y/itiMS.. &dvide Hora r. TIoni,:\ml». bring voluntary, i* affected by the 
79. King r. Dtipiiie, 9 Atk. 0*0:1, Maim** of Kli/ubcili. Ihmnm.Ctir* 
(n.) aiul .*# Atk. 19’. S. C. no.nh,e tcr t J1. 1801. .» \ «ss. 8?W. V : 4t 
King r.'Manual. * Kitk \\ Clark, l¥r. inCli. C7.3. 

Ite. Though •'•morally n bill will ID-4. A sou lenient utter inarriugc 
not lie against a debtor to an rsiiiU;, is Iran iulen? only :i* Hgaiiisl citdi- 
bv those iiUrrrsIf-d in the personal tor* at Use time. Knlney.or Il i/Iiautt 
isuite as creditors, yet it will, under v. Cun*linker, 11. I80t>. li Vis. 
thru instances of collusion with the J;>(\ 

representative, who is liable; in tho lfl>. A creditor who .suppresses 
character of trustee and apiiL Do - i li-> eh !#t in order to induce another 
tan v. •Simdsuu, T. 17!;!). 4 Vcs.(i51. j |*p>oii to enter into a contract, shall 
/ ide Newland r. Champion, I \ cs. j not be allowed J6 yet up liUKdebt, 
JQ5-; T o impeach afctlhuunt after | uun agjptul tlpfpcrsou in whose fit- 
qiarnsgjt, under Id Lliz. the husband vour, ;md aLvvhdse instance lie mude 
jwurt be proved to have been iu- tliesupprcstnoii. Du/hirtc v. l)atbine, 
i ffebted at the ti», and to the extent T. I8(jy; 16 V«a. 1«$. I ideV oikt* 
of die insolvency. 'He errditors not u WJiite, 1J Vcs. ttOfJ. 
producing any evidence, tlicir bill 

>• 

DEBTOR AXD CREDITOR If. . 

.f .Dttoh of Tntrt. • Preference in Equity. 

bohig indebted in £500, hi* lirir paid .,dAu including tho 
by morlgogo, leased nil hi* hmd* to mortgage, to a. greater amotuil tlimi 
trustee* io |tar died, the value of tlio trust lands, aad then 
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refused to pay any more. • Per rn- 
riiiia, ilio mortgagee should not have 
been paid out of d* trust estate,' to 
Uu! prejudice of other creditors, for 
lie was secured by liis mortgage, and 
the trust lands ought to have been 
applied ill llic first place, to pav ibe 
other debta. Poveu't ea»e, K. WiUO. 
SIrreni. Jl. 

Hlf. Where 3 ilccd of trust is mad>- 
for payment of debts, it shall extend 
only to debts contracted ut the time 
ofuiakingthe drttl. Purrfour. ZW 
>.V, H. JG8I. 1 Veni.28. 

108.. A debt by a decree shall be 
paid after judgment*, mid bcfoic 
debts by bond. Hardin* T . KcAre, 
IJ. IfiW. 1 Vrru. 14.:. Hid.oi* r . 
Godfrey, Pro. in Cli. 170- Morricc 

Hank of KiiL'Iuikt, 3 P.M . Urj, 
"here ii is said, ibat a dccnc is 
t ijual to a judgment at law. 

1(i9- Where laud in devised lo pay 
debts and legacies out of mils aud 
profits the land may be 4>ld, othcr- 
xjiw, if out of uu until rents and pro- 
Jits; km if Hucli tni*l is by deed, the 
land cannot be sold in eillier case. 
Juon. M. I fiS'J. I Vtm. 111*. •» 

> tnt. 3.5 7 . ./if vitb Ueycocfer. fley- 
fock, I Vcni.lf.ifi. 

110. A man indebted by several 
mortmain**, judgments. bonds, and 
Miu|>le contract*, m illed bis estate ! 
for jwVnuMit of hi* debt*. 'i be real j 
securities shall be firm paid, and then 
Ihc bonds and simple cxminicis n« 
uvnnigc. Child v. A/eM&s, il. 
IttW- 1 Vcm. 101. 

111. Uhere lands arc to be sold 
for piiyiticut of debts, as in the sche- 
iIhIc, tlic purchaser must take care 
to see bis purciiuso-inoncy rightly 
applied; but if mortis sold than is 
sufficient to pay the debts, that shall 
not turn to die prejudice of a pur¬ 
chaser. Spalding v. Shnhter, IJ. 
J(iH4. I \ cm. 301. J ide Culpepper 
i/..Aston, 3 Cb. Kep. 11.5. cited in 
Wlmllcy. v, Wlialley, J Vem.-4s*7, 
where ft was settled, that a sale by 

• ■ a 


• 

trustees of more lands than sufficient 
to |»y thi debts is not good. 

- 11'4. Deed of trust for payment of 
such creditors tui tome xiv wiilim a 
yfcir.' ‘ A creditor will not be ex- 
eluded though he* does wo t come in 
till after the'jjw^. but* bill may be 
brought after life year, to compel 
the creditor* who stand out lo conic 
m i or renounce the benefit of the 
inut. J)tmch v. Kent, M. 1 6S W 1 
Vim '2(;0. 

113. If there is a debt owing to 
die king, equity will order it to be 
pmd nut of the real estate*, that other 
a may Lave satisfaction of 

tlmir debts out of the personal as. 
*rls. Sagfary llpk, T. I(i87. l‘ 
t tm. 4'* .5. 

J14. A iL*cree in equity for a sum 
certain, is equal to a judgment at 
law, and dull be paid pari pawn 
therewith ; but if die decree be for 
mi account, it is only equal to a judg- 
mriit quod computet, till the account 
be slated. Scttrle v. Lane, M. it)88. 

•J Freem-JO*. 

113. A voluntary judgment given 
by a freeman of .Ijjiidon, payable 
tbrw mouths after bis death, i* to lie 
postponed lo debts by yrnple con- 
Uact, and to the widows customary 
l>nrt, but will bind the freeman** le¬ 
gatary part, tairbenrd r. Bowen, 

il. J<40. ft Vem.Q0ft. 

1 l(i. A recognizance being en¬ 
rolled by the speciul older of the 
comt, ufte.r llie time for enrolling it 
was elapsed, tbo couusor, - belli izt. 
die daft} of the rctogiiiruuce and the 
enrolling of it, borrow ed money of 
l.S upon a judgment, which V.ns • 
now ovcr-rvachcd by tbq reci/gni- 
zunee, and the estate of the conusor 
w us in mortgage prior to the recog- ; 
n crane*), so dint neither. dy} r re$ogiti- 
znuce nor the judgment could fetch 
the estate without die aid of, equity. \ .* 
The court inclined to give prof*rence ' 
to the judgment creditor, ibthn sill 
v. Kendnck.T. 1 Q 91 . fi Vem. 834 , 
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117- A trust term to raise any gum 
not exceeding £\M0, for payment 
of gnch debts at A. should' owe at 
his death, and afterwards he borrow¬ 
ed .£* 1000 , and appointed trustees to 
pay that .£ 1000 , and 'died indebted 
to several others. Held, that the 
. «£]<XX) should tale place according 
to the appointment, and not be di¬ 
vided amongst all the creditors. Sey¬ 
mour v. Fothtrhy, E. 1(592. Pre. m 
Cli. 44. 

118. Debt on bond for sums cer¬ 
tain, and debts ascertained, are to be 
preferred to demands which sound 
only in damage*. Whitchurch v. Lull/ 
Ba//ntou, T. 1692 . 4 Vent. 272. 

i 19 . The court would not relieve 
an executor in this case against an 
extent in aid taken out by a simple 
contract creditor against himself, 
whereby lie prefemrd himself to bond 
creditors, who had recovered judg¬ 
ments against the executors, though 
the defeudant confessed he was able 
to pay the king. Dickenson v. Mo- 
Unetn, T. Ifi92. Pre. iu Q*. 47.. 

120. A. brought an aclion agaiust 
B. for lying with his wile, after 
which, B. assigned his estate fo trus¬ 
tees in tru*^ to pay the several debt* 
mentioned m a schedule, and such 
other debts as be should name within 
ten days. Then A. recovered .£*5000 
damages; and brought his hill tn sci 
aside this deed, as made to defeat 
him.. Held not to be fraudulent, A. 
being no creditor at making the deed, 
and Ms-.dcbt recovered after, being 
fouintafr‘in molejUio; but 4br ike 
surplus, (if oiiy)”A. may come in. 
J*irkntr V.' freeman, M. lGfyjy. Pre. 
in Ch. 105: 

121 . Equity will relieve against a 
fraudulent .rontrivaure by an extent 
in aid to gain a preference to a debt 
of an inferior nature, liivecn v. 
Trout, or Bradshaw, E, 1701. 2 
Van. 420. 

] 22. A. aaugned his wife’s trust 
term fur payment of debts, and died; 
bis creditors shall hags the benefit of 


the assignment, though his wife and 
child were unprovided fbr at his 
death. Walter v. Saunders, T. 1703 . 
1 Eq. Ah. 58, pi. 5. Rt rifle Sir 
Edward Turner's cose, T. 11381. 1 
Vcm. 7 . 

123. If n mail recovered a judg¬ 
ment or sentence in France for money 
due to him, the debt must be con¬ 
sidered here only ak a debt on simple 
contract, mid the statute of linuta- 
tious will run upon it Duplein v. 
De Horen, II. 1705.-2 Vcm. 540. 

124. A. in 1687, lent X\000 to 
B. on a judgment, al which time tliere 
was a term of year* attendaut on the 
inheritance, which had been assigned 
to three trustees. In 1688, B. and 
one of the trustee* assigned the term 
to C. for securing nioi^ey then bor- 
mwed of hini; A. having notice of 
this assignment, get*an assignment of 
the term from the Irro other trustees 
to D. in trust for llic better securing 
his AT000. A. shall have ihc benefit 
of this assignment, and lie paid be¬ 
fore C.— Burl of Bristol ?. itun- 
gerford , M. lift#. 2 Vern. 521. 

IC.i. Mortgages are not to ho pre¬ 
ferred to oilier real iucuinbnmct 2 *; 
but mortgages, judgments, statute!*, 
and irrognisr.uiccs shall take, place ac¬ 
cording to their priority in orrlcr of 
i so resolved in S. in Ihuuo 
1 l* ,or ' ' 

' 126. A rhnse tn net»on is argu¬ 

able in Muity upon a consideration 
paid. Cpt'aman assigned hi* wages 
a* a security fur money, and died in¬ 
debted. This assignment specifically 
binds the wage*, and the money se¬ 
cured tliercby shall be |>aid in pre¬ 
ference to oil oilier debts. C 'much 
v. Martin, Al. 1?07. 2 Vein. 595. 

127- An incumbrance by judgment 
being a lien on the4«nd, if made prior 
to the grant of an amiuity, shall be 
preferred before the grant of an an¬ 
nuity, because his charge on the laud 
is posterior. ’ 'Datison v. Goddard, 
E. 1700. Gilb. Eq. Kep.6d. " 

128 . A creditor who obuiasjudg- 
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mwit after die debtor bm made a 
conveyance of lib estate for payment 
of. bb. debts, shall be paid , only. in 
average. Steplmnnn v. 1 fame urd, 
11. 1710. Pre. in Cb. 310. # • ' 

M20. Lord B. being indebted bj 
bond and aim pie contract, raised n 
trust term to pay all his debti equal It /, 
and died. The bond creditors may 
be |>aid part of llieir debts out of 
the personal estate, and stall conic 
iu upon the trust term for the re¬ 
mainder, equally with the simple con¬ 
tract creditors. Carr v. Lady liar- 
tington, T. I7U. 1 P. w. C‘Jrt. 
The authority of this case has been 
much . questioned on forth its itoint*. ] 

I 'ide Lloyd v. Williams, tt All. III). 
Harwell r. Parker, 2 Yes. .'W>3. Earl 
of U'.illi t*. luirl of Bradford, *1 Vos. 
387. „7*/o the first point it appears by 
Keg. lib. A. 17 IC. fu. Aftb, that Carr 
r. Burlington, 1 tup. aud Clifford r. 
Burlington, ware heard together oh 
the innslers special iv/torf, who stated 
that *• l.ord Burlington, in August 
41 llSfiH r demised bin several estate* 
il to trustees, iu trurt, lo raise and 
u pay all such sums as llic Karl 
u hliould own at lib dentil, for ser- 
“ units’ wages, but not to postpone 
u during bis life the payment of the 
u scheduled debts, with all interest 
" due or In grow due, not preferring 

II one creditor lo another; and after 
u payment llyreof, in trusl for the 
u Karl anil lib assigns forlhp residue 
" of the terms; and by despoil, bis 
“ lordship charged the saute premises 
u with llie payment of all such debts I 
" as lie should owe at lib death, in \ 
U ju*l ond due proportion*, not prt- j 
U J erring one perron to another "— | 
It also appeared that great part of , 
the personal estate had been applied \ 
in payment of theiinlgnicni creditors, j 

Decrpcd, that die personal estate j 
" of I/ml B, should be finit applied 
« to poy his judgment creditors, in a 
t* coarse of administration, and that 
« what hail been ao applied pro- 
» per/!;. AM to fhc second qw'%- 


tion , 41 What satisfaction the jurig- 
“ inent creditors ought to have fur 
I 1 wluit remained unsatisfied to them 
“ by tbc personal estate,'Lord Cnon- 
f 5 cclior-docl^cd^^hol the judgment 
" creditors included h> tlic schedule 
u ought to reef i\esatisfaction equally 
44 with die other creditors iududed; 
“ and that those not included ought 
'* to have satisfaction equally with 
u tlaose whose debts were provided 
u tor by die deed poll, and ordered * 
“ a reference to the master to sec 
11 w lmt•was due to die judgment cre- 
“ ditors, and to carry interest on the 
u Kart s death; and also to nee what 
" satisfaction die judgment creditor! 
€i hud recoin'd by die Karts personal 
u estate, and if any surplus of per- 
** soual estate, after payment of prio- 
H cipal aud interest on the judgments, 
u up lo the Karts death, theu the 
“ judgment creditors to have interest 
%t out of die personal estate up to the 
“ time of payment; and if after pay- 
" tug the judgment creditors them 
u bhuuld^ lie a surplus of personal 
“ estate, > thcu the bond creditors, in 
u like manner, to hare interest from 
u the Kurts death to the day of pay- 
<f ment: aud if the trust estates should 
“ be more than sufficient to pay all 
“ the beforc-inentioued debts, then 
“ die consideration of interest to tho 
44 other creditors from the Hurts 
41 death was reserved/* 

130. One of several partners, who 
was treasurer for the whole, entered 
into a contract with A. and afterwards 
failing, his estate was vested in trus¬ 
tees. Though the contract with A. 
concerned the portnenihip^ yet. A. is 
uot entitled to any satisfaction out of 
die treasurer’s share of the partner¬ 
ship effects, hut most come in ggpally 
with the rest of his creditor** the 
money due to lum upoajne contract 
not being for wages. Ball v. Isord 
1 .aneshorough, .T. i713. 1 firo. P. 
C.384. . ... r: , ; . 

131* A. borrowed tnoney pn mort¬ 
gage of a ahip^ipd covenanted to pay 
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die insurance, but not ihe principal 
. mouey. A. powMfre inin*|ttoe,. and 
afterward, the ih* y*l lortoit a.sub- 

• sequent Voy«ml-t3. 1. 

conic iu oa!( Km 
principal turnip «A#%ffopla 
creditor I'homaf v. STeriyJ'Ma 1713. 
GjIb.Eq. lie**!* . 

. 1$®. lthas bocn determined that 

• where m jodgnrcut was given to a 
papist he coaid not extend the land, 

- i'orjkat would give him an interest 
.in the land; and it is the same tiling 
' 'where the judgment is given m trust 
for a papist. Lmrthcr \* F/ctrhrr, H. 
1710. 3 P. W. 46, (/i.) 7 Mu. .53, 
pi. 4. *•' • . ; • 

• 133. A. being indebted to B. in 

JRM+n a stated account, entered 
% intb articles for the payment of this 

• debt by instalments • of £SO prr 
c itinum, A. afterwards by deed creat¬ 
ed* terln of years for the payment 
of hi* dbbts, out of the rents and 

, profits of his estate, lint not by sale 
: or mortgage; only too of tliese io- 
•tsdinenU beiug paid, a bill was 
brought for recovering tlie rest : and 
. on a question whether the) carried in¬ 
terest, if was held they did, aud they 
. were accordingly decreed to be paid 

• with interest at 4 per cent. Comic** 
•*J of - Kildare f. Hobson , H. 1734. 4 
..^✓Kro. P. C. 164. 

: i : '• 134 .'-A voluntary bond it* equity 
: ; shall be postponed to debts ou simple 
. .co ^rpttr and if claimed for money 
;i-Jen*, sad the person fails in prosiug 
-S'hktoMhHQntion, it cannot l>e set up 
i <ip-. a voluntary Lund. 

a; Jacknu, H.-I73T. J 

i. :v>l.34^ ; Bfpstywill not decree public 
ronipajjiu^o qtake culls iu favour of 
;a partfctikr creditor, Cate qf York 

BHUdiwjCoajmw M. 1740. 2. 

Atfc.^56,’v 

13(K Tlie.Dukf of Vi. grouted two 
to Dr. Y.lhe tirsj, ill cucw-.- 

middle 

m consukratfottof 
service ;©f 



Iff* 



• * 





'Vjjerebv Jie lost an ommily onder a 
deed of tmst for ]wyipeiit of the 
grantors debts: the ft»£. annuity 
fihciU not prevail against Wild or upi- 
ple contract creditors, bat die aeofad 
shall prevail apiiwt both, and. 
first shall be paid opt of foe surplus, 
if anv. JieHjord <r. Cribsun, M. 1744. 
9 Mod. 412. Stiles v* Attorney* 
General, 2 Atk. 162; which Is S. C.;: 

137. It is in tho poweV of.lLo 

o\\ iu r of an estate to prefer one 
specialty creditor to (Uiotlicry for none 
of them have any specific lieu ppp>.‘ 
the lanps. Deacon v. Smith, Ejjii'te. 
3 Atk. 322. ifi/io 

138. Bond creditors arc coWngrd- 
cd in equity its having a priority to 
aiiiijtlc contracts, because they liavo 
n priority at coaunon law ; and this 
court govern themselves by rules es¬ 
tablish*! in tliaty#«rs#/»r v in*w1iic.ii tlie. 
jurisdiction properly belongs. Rctf- 
nisJi v. Marlin/\\ 1746. 3 Atk. 933. 

I./9. H hen: a creditor bvjudgment 
J extend* lands liy etetfit, he holds 
J fjUbttsrjNc de trition uitiyar Shot f writ, 
j at mI at law die debtor cannot on u 
j vviir net ruKtfiufvMihtfik insist on die 
j creditor s doing inoic than account 
. for die extended 'value; but if the 
, debtor cuiih * into equity for relief, 
i - die court nil! give ft linn, by obliging 
! the creditor to account for foe whole 
| he has r:<( it ed; but os lie u ho conini 
| for equity must do equity, (bey will 
j direct tto-debtor to pay interest to 
the cnsM^. though it should exceed 
the principal, (lodfrey v. ll'at*oh f 
E. 1 747. 3 Atk. .*> 17. tit vide Brom¬ 
ley r. Gooden.*, |. Atk. 80, fw.2.) ‘ 
140. A judgment creditor leaving 
foe goods which be lmd taken in ex* 
j ecu Lou in l hi- hands ofhi* debtor, 
cuiinot tale such goods front another 
judgment creditor,* ln> insutmg on-hit 
priority* Wests. -Skip, IV 1760. 
1 Ves. 466... . ‘ •*’ 

• 141, One seised ftto-of an es¬ 
ter* rijbjecttp arterak^quftablc in- 
cutnbrtncej, Kdd it tc^a.puirlumr, 
and cOnviyot foefogil to him 
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free from incumbrancGH, except sCpger 
of the equitable incumbrances, which 
were later 7 in. date tlian the others ^ 
the purchaser having uo notice of the 
other incumbrances, was held n t#us- 
lee for . the excepted creditor* only, 
end they were preferred to tlie oilier 
creditors. . Ingram ». • Pelham , M. 
1715. Amh. IM. 

142. A rector being entitled to an 
aiinuahstipend in lieu of tithes, as¬ 
signed it by way of mortgage; after¬ 
wards m creditor of the rector • ob¬ 
tained judgment, and in the regular 
course a sequestration of dm stipend. 
Held, die mortgagee dioulJ bo pre¬ 
ferred. Enington v. Hurra rd ] 9 T. 
1737. Arab. 485. 

143. Bill to establish a trust deed 
for payment of debts, to have the 
estates sold, and the produce a/b- 
J died in discharge, of the creditors 
arming in under the deed. Some of 
die creditors refused to sign llic deed. 
Per curiam, the deed was meant 
for the benefit of all the ccditors, 
and there is no cose to the coulmry. 
Bill dismissed. Atherton v. li or Ik, 
T. 1764. 1 Did. 375. 

144. After a decree for the satis- 
i’acliou of creditors, equity will re¬ 
strain a single creditor from proceed¬ 
ing at law. Douglas v. t lay, LI. 

1 DicL .11)3. Kenifon v. 
» Worthington, ii. 1780. 2 Dick. fjfiB. 
Brooks v. Reynolds, T. 1782. 1 
Bw. Cb. Ca. i83. 2 Dkk. 603. 

* .]43r A, creditor bjjBpvenont is 
cquil to a creditor by bdlTd. Ckevely 
■v.. Stone, H. 1771. 3 Dick. 78*1 
flhere interest shall be allorealon 
simple contract debts wider a deed oj 
trust, vide post, tit. Interest, ii. 

. 146. Voluntary bounty of .£60 
.by deed, charged on lands, of which 
the grantor cogenauted, to be aeised 
. jn.fec* By his will be confirmed the 
deed, and gave the gTautcc a legacy 
of £6O0 r llw grantor not:being 
.-adsed.iD' fee. die grantee was oon- 
ttderud as p. creditor by covenant, 
fiud »Upfa*»9»»r« <^dml . .to Juju 




out oF the grantor’, peraonal estate, 
Giln < Hoe, T. 178ft ii Dick. 570. 

047- 'Pnoritjr of satisfaction amoog 
•Muitfcfjfe Securities must be accord¬ 
ing 'td ihoV»<fonty of their dates..- 
Jfirtey. Cottift,-Umfan Bco.,> 
Ch. Ca. 333. \] \ . )\ ? * V /sj> 

148. If a man'covenautsto setde;^: 
his estate, and afterwords sells it, ha.-$- 
is only to be considered as a trustee^* 
and a debtor by simpleeoutrstt; but 

if an action of covenant is brought, N * • 
and judgment obtained, he is dfcbtor.. i. 
by speualty. Bailey v. Ekins, E. 

1784. 2 Dick. 632. . . . f' 

149. 'lira creditor of a booker who />. 
lias stopped payment, is not entitled v - i 
to any prtrfercncu in equity. Whit- 
tin ghaut v. Mitchell. E. 1787. 1 
Hidgw. P. C. 436. 

• 130. A. having five bonds, one of '* 

which was paid before the bill filed. 
Afterwards it was decreed, that the 
specialty creditors should abate in ! 
proportion: A. shall not be called r J 
upon to bring back what he has re¬ 
ceded, but shall only abate on the . . 
outstanding debt. Lomthian 
Uassel, Ll. 1793. 4 Bro. Ch. Co. 
167. m fJr\ 

\ 51. A mortgagee had also a bond, • v 
on which the interest Hue exceeded- • • 
llic penalty: the mortgages conveyed . ’ 
the equity of reUeiupliou for the. : 
use of his creditors, paying' this 
boud. Nothing beyond die penalty . 
can be claimed. IJoyd v. Hatchett, 

IJ. 17.93. 2 Anstr. 523. .. Serf vide 
Godfrey r. Watson, 3 Alk/*517, 
where it is said dial' a mortgagee, 
having tacked judgment to his : 
mortgage, is not confiqpd to the ex- 
tent of die penally ontbe jedgmem,^ 
but may exceed it < :.*V ‘z *;* Y§£ 
152. A. gave hisson^jf.coiw^ 
sidtrable legacy in tntft^tolfetoid «y 
to him at 32, if he jI&M! jtotUjl&fl’ 
in business tehi^ iiiut oratfX hOf if . 
he should, ihcn io lnirt io paydiff . '; 
interest ofify, forthesuppArt of himY / 

■"*» to J .; 

pnuolwl b« ttrb« pW oref to bun/ 

* • ri*‘ 0 kHk II .. *1 . 


« • 
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; tin ho tfsi absolutely freed mi di#^ 
charged from the effecta^of. hie 
fuilurc. At 88 &• tidied, Jwdwtf. 
discharged'Inhere deed oCrtfnpor 
aitioo. AfUrii^^j6^Iedr- a, bill 
for the legacy, which whs dtiCfeuri 16 
him, neither the trustees ur children 
opposing it; blit t/wd Chaucellor 
recommended the trustees to look 
.well to the discharge, for if the 
failure should end in a bankruptcy 
they wpukl not be hidemuilied. iJe 
Alicrrc v. Turner, E. 1800. 5 Vei. 
306. See thia case more at large, 
post, tit. Tmat, hr. 

109. Lloyd and Jamet were mer¬ 
chants and* copartners. They be¬ 
came insolvent, and one N. S. struck 
m docket against them, when upon 
the creditors met, and a deed of trust 
for pay meat of the debts was agreed 
upon and executed, by which deed 
defendants were appointed trustees, 
lu the deed there was a clause that 
die trustees 11 in the first place should 

* pay the expences of the commis- 

* sion of bankruptcy applied for, 
u and all costs and charges of the 
u deed, and otherwise incidental to 
u the trust, and also should pay and 
u reimburse themselves all other 
“ costs* and charges attending the 
u - execution of the trust,” which by 
the said deed they had power to de¬ 
duct out of the produce of die in¬ 
solvents effects. Dcli-ndants cm- 
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plQjed plaintiff as their solicitor, td 
mauage the concerns ^pf . the'trust. 
After a lapse of some yean, plaintiff 
delivered bis bill to the truMfcev Snd 
claimed a balance of .iBob be dud* 
to him, igiich they refusing to pay 9 
he brought this bill, praying* tint he 
might be decreed a specially creditor 
on the trust fund i but Eldon, C. mid*- 
this bill wus perfectly novel; is to the 
commission of bankruptcy die peti¬ 
tioning creditor is always liable until 
the assignment, and as to the trust 
deed the plaintiff's remedy was agaiust 
the trustees who employed him, but 
his lordship held that he could claim 
no right to be admitted us creditor on 
the trust fund. IVomti v. Harford , 
M. I HOC. rt Ves. 4. 

154. The preference given to 
friendly societies by the slat. 3:1 Geo. 
Ilf. c. 54. s. 10, over other creditors, 
is confined to debts hi respect of mo¬ 
ney in die hands of their officers, by 
virtue of their offices, aud independent 
of contract, therefore it does not ex¬ 
tend to money held by the treasuicr 
j upon the scrurity of his promissory 
note, payable v itb interest, on de- ' 
maud. Ilx parte Stamford I'riendh/ 
Society, T. I **. 16 Ves. 880. Vide 
ctium post, lit. Society or Chib. 

Where ini err at shall be allowed on 
siui/de coot tad debts under a deed of 
li tut, vidi. post, tit Interest, ii. . 

CREDITOR lit. 




Competition and Incite 


r * Licence, fey Partial Payments and underhand 
y/greemeats (dy 


(c) Composition and Letters of Li- 

cejice . 

155. A creditor agreed to take 
less than h» .. debt, provided the 
money was paid at a certain day. 
•The money was o6t paid at the day, 
Kc sued for. the whole. The 
Wfift would not*relieve, the debtor. 
.Sfcxmtlv. Masson, M. 1083. 1 Vgrn. 


CIO. El tide Leigh v. Barry, 3 
AtL 583. - . ' ‘ * 

156. Wlicre a seamier; on bo- 
half of bis client, but without his 
express authority, agrees to com¬ 
pound a debt,- this dttll bind the 
scrivener, hut not. the client*- Par* 
rot v. Wells, H. r690. 8 Vcm. 1S7, 
Secus, if the client had given ap au- 
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tlwrity, for then lie wonld have been 
bound. Joknkpur.Osilby, U. 1734. 
sp.w.*77. ; 

• 157. One by will devised the sur¬ 
plus after debts and lcgaciA paid to 
lii» wife, and made A. aqd B. his 
executors. The creditors compound¬ 
ed for less tlinu their full debts, from 
an apprehension there were no hssets; 
but assets afterwords coining in, the 
wife brought her bill for tlie account 
of the suiplus, uud the executors 
would then have let in the creditors 
for their full debts; hut \hc court 
would not set aside this composition, 
ihc c rediion not having a hill for 
that purpose. Lord ('a*tlrtoii v. 
fruiMhau'f M. iGOP. Pm. in Ch. yjf. 

158. Equity will as-i.st a compo¬ 
sition of debts, if obtained without 
fraud, and upon a fair representation. 
Pollen v. H Mbaud, M. 1721. 1 
P. \V. 751. Jit tide Cairn r. Conn, 
1 P. W. 7*27. 

15Q. A creditor for ,£1700 agreed 
with his debtor to tako 1 Is. in the 
potiud, to lie paid by instalments, 
and the debtor, after the first pay¬ 
ment, became a bankrupt. Lord 
lltnxlicicke , the whole ,£1700 might 
be proved under the com mission. 
Er pa lie Unmet, E. 1743 . 2 Ark. 
527. 

• IfjO. If trustees will bind them¬ 
selves to be liable for the acts of 
escli oilier, court will not relieve 
them, especially in the case of a 
composition of debts. -ffLeigli v. 
Barry, M. 1747. 3 Atk. 5H3. 

l(il. A creditor who has not re¬ 
ceived any dividend under a deed of 
composition, if a bankruptcy takes 
place afterwards, and there is no 
fund set apurt for liis use, cannot 
have those dividends out of the bank¬ 
rupt's estate, aod prove the residue 
of his debt, but he must come in as 
the other creditors at the date of die 
bankruptcy. Ex parte D'Olivieta. 
Esparto Von Halle, H. 1803. 8 
Ves, B4. 


' 1C*. Creditors are as much bound 

• • • 

by acting under a composition aaif 
they had signed tlie de£d; therefore,' 
there upon a composition some 
creditors fatefajl into a private agree, 
metit for additional security, though 
not for itiote .thau the amount of the 
composition, it wka hfcld void, for it 
is a fraud both on the debtor anddhe 
otliftr creditors. Ex parte Sadler and 
Jackson, E. 1808. 15 Ves. 5*. Fide 
fiithn Leicester v. Rose, 4 Earf.372» 
contra Fcise r. Randall, 6 T. Rep. 
14Ii. • 

163. Though an agreement for a 
composition renerallv is not binding 
on the creditor, uufeis strictly and 
absolutely fulfilled, yet a bond ere* 
dilor having concurred in a general 
resolution for a composition to be 
secured by notes, shall be restrained 
(under circumstance* referring to the 
interest of the other creditors) from 
issuiug an execution obtained on bis 
bond, for more titan the amount of 
the notes unpaid. Mackenzie v. 
Mackenzie, II. 1809. 16 Ves. 372. 

(d) Partial Payments and under- 
hand Agreement*. 

164. A tradesman foiling, com¬ 
pounded, but made an underhand 
agreement with some of liis creditors 
to pay them Use whole. This is a 
fraud ou the other creditors, and a 
bill for performance of the agree¬ 
ment was dismissed. Child v. Dan - 

Urifer, T. 1686. C Vern.72. 

163. Where a tnau who is really 
solvent assumes the appesranee of 
insolvency, so as to alarm his cre¬ 
ditors, and frighten them into an 
ahateracut and release of the debt,., 
will relieve. Monger Vj Kett,} 
. 1701 . 12 Mod. 558. 

1 66. A. intrusted by & to receive 
interest on tallies, received the prin- : 
cipal, and foiled, and fcfter wards 
compounded with his creditors; but 
B-would not come in without having 
a • greater composition, which A. 


canity 
M. I7« 
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to give, and then brought jfc 
^biU fo be relieved agatfnrt bn 'dton 

Sr. ■gw" 1 ”'* i^uqr 

J": would not relutm amah gujhy of 
y r ' fraud oriel br^h^t^^T^ifrlt^ 
Brack-fey, H. jjoWsYerri. 6Q£. 

• .* 10?i Wicrea wiftsjvith (Wcoih 
. rent of ht± tnjftceCbni given up a 
.; • pafct <rf.hcr portion, in order to edm- 
! . .po^Ad with her husbands creditors, 
the "Court ordered part of the trust 
S-o# to 1 m paid to the creditors 
thuetooscnling, iu discharge of tbeir 
deijitods; Imt every private note, 

. Bee. taken by any of the creditors for 
;• nore than their share, was decreed 
•’ to be set aside. • Middleton r. Lord 

Omlojf, M. 1721. 1 p. nr. 70S. 

• 168 . A. agreeing with bis cre- 
ditora *fbr a composition, gave one 
’ 4 ."obsiinte creditor a honour the n 1 - 
. ddue of Lis debt; such a contract 
: aetata to bo within the recsoii nud 

• design of VGeo. though not 
void by the express wonls of that art. 
Spnrrtt v. Spitler, M. 1740. i Atk. 

’ W3;- So a person who has a com- 
position. on .foot, may, by entering 
£/ftrip « contract fo pery the whole dell 
to toobkwule creditor, os an in- 
, ‘ ducctkent for him not to aj/pear and 
' oppose lA* compwitiou, aeccive Ihe 
'■ Sulk of Jtis creditors, who imagine 
. ,to debts to he less nnmeron* than 

• they ijfully are . fide Chesterfield 
f. Janscft, 1 Atk. 3.52. Smith r. 
BfMlity . and Jones r. Barclay, 

edit ft)G. (Jockahot sm 
703. Jsirksoirl 
361. JacU 
as/iaVKcp. lOfi. .JBr 
•r. Brady, I T. ftep. 

_ . <47, which expressly 
i;We authority of Lewis 
’ and Chase, -\ P. W. 600, :*$ into* 
siitent vtith the ipirit of th for* } 
$wg and other cam, the cotjrt hav¬ 
ing m that case‘^tfuaed to relieve a 
bankrupt ipm'a bond given to m 
teu 4 b<r-rSM agaioft 




• % 
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Jiin certificate,' in 
^ la withdrawing such peLi(fa M . , 
. '169- r lbe creditors of the ploiiv* * 
liff, and amongst others die: defeud-' 
snt, accepted a composition, payable * 
by iustalmenU. •. Defendant, took \ 
new Ixmd for half ^ his demand, and 
received the combosutiifc for the, 
otlier half only. Held, a fraud oai 
plahitiff s other creditors, and on his 
wife, who joined in the security far 
the composition. Ceri/v. Ptuition * f 
T. 1793.J Austr. 902. > ' 

170. a deed of composition, 
one creditor was prevailed upon by 
the debtor to represent his debt *x 

than the real amount, receiving 

es for the dividend upon the ns. 
uiaiudcr, and bonds for the residue 
of his debt. Upon a bill by the 
debtor, and a creditor who was a 
l*rty to the deed, the bonds were 
decreed to be delivered up, but die . 
court was of opinion the defendant 
would be entitled to the benefit of 
the notes after all die trusts of the 
deed were satisfied, though not as 
against the creditors, and directed 
an inquiry :is to that, reserving the 
question. Katiabrvol: r. Sivtt, T, 
1797. 3 Vc*. 4.5G. 

171. A fcparafr agreement, se¬ 
curing to some crfcdilora who had 
cvcrutcd u deed of composition a 
greater advantage, and without the 
knowledge of the rest, jpia set aside. 
Mauson v. Stork, T. 1801. O’ Ves. 
.xx). 

172. A bond given to secure to 
one creditor the deficiency of a coni*. 
position, if qgapealed from the other 
creditors, 4 ms bp delivered up with 
costs, tlioogn the obligee (m j yar- 
tlceps crindffis, and it was uo decreed 
on the ground of pubKeppljty, 
tliough formerly it wps held co*fm : ; 
but such a bond, it mad* ktowtt to • 
the other creditors, emV be good, 
Jackman v. MitchetL ; ‘RiJ#07.’ IS 
Ves. J80. ; 
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• Set jfv&tijk 

173. Where a dothier lent equity in ^hie cwe. Peter* r. Soane, 

goodj to o factor to. sell for Lim, and If. 1701. 2 Veffl* 4£8.~a •• 

•tlra died, and bis administrator had . 177. Stoppage is' no .payment at 
brought an account agninat the factor law, nor in equity,-unless oinldr spe- • 
for such goods, it was held, that tho cial circumstances, and in cast of * 
factor cqtild not, in equity, deduct mutual demands, where the balance . 
out of die value of the goods the mo- only is the debt; and slight evidence 
ney owing to him from the clothier; of au agreement to set off >jrtll do. 
for if there be debts of a higher na- Jcffh v. H ood , E. 1723. Q P. W, 
tore, it tvould be a drvaiUavU in tho 128. 

administrator to pay or allow the 178. I. B. was a director of a pub* 
factor’s debt Chapman v. Derby, lie company, and held a large por- 
M. 1689* 2 Veru. 117. lion of their stock. The company 

174. Yet iu S.C. it was said, that lent him .£12,000, but not . 90 the 

where two persons hud mutual deal- security of bis stock. 1. B; became 
ing*, and oik* became bankrupt, llie bankrupt. The company cannot re¬ 
balance only shall be paid to the tain the stock against his assignees, 
bankrupt's estate. for they did not lead him the money 

.175. 80 where A. a clothier, and iu their corporate capacity, but at 
B. a dyer, bad mutual dealings in private persons. Metiorucehi v. Tht 
die way of their trade, u Inch weie Royal Exchange. Auurance Com- 
coined on for several years, without puny, T. 1728. 1 Eq. Ab. 9* pi. 8 . 

• payment of money 011 either side, 179- Where there are mutual de- 
aud B. died intestate, ami indebted mauds, a defendant iu an action at 
by specialty: his specialty creditors law may us well • set off upon * the 
took out adiniiiistruiioii nud sued A. bauknipt act, 5 Goo. II- c. 30, s% 
at law. I: pon n hill for an account, 29, as in Common cases npon 2 
amt praying an injunction, the court Geo. XI. c. 22 . a. 13, and 8 Geo. 11. 
decreed the account, it being the c. 24. s. 6 . Lot’fc v. Hornet, T. 
constant usage utmmg merchants cud 1710. 2 Aik. 48, . . 
traders to. take goods of each other, 180. Where there is a general 
and make a set-off ho y4$o pay the trust of money for u society, a par- 
halaare only.- Duxrmnt v* Mult hem, ticular member cannot jet off a pri¬ 
ll. 1721. Pre. hi Cli. 580. Haw- rate debt against a sfiflbe (wrij^wybe 
kins c. Freeman, XL: 1724. 8 Vin. entitled ip on a contingency that may 
500.561. S.P. - never Mppen. Lee v. Cjifter, XL 

J76-/A. was indebted lo B. on 1740. 2 Atk. 84. ^ ■/ S\ 

bond ;. B. assigned the bond to C. 181. A bill praying feiicTia weTT; 
his creditor, aud : became bankrupt; as discovery, whilst the plaintiff was 
C»uot being atyct»*a»atlaw hi B.’s proceeding at law on the same.ap* 
name, brought a bill against* A. to count, was amended, 
be paid, tbo xpovicy' d^ ^ tbe bond, the l*rt which prajred rcliitaud the * 
Tbq oouj.t L doubted whether. A. out bill thcref^ was dismissed of course, 
of the due oh the bo&d should as praying. iioihhtf itati# discovery.: 
retain 4 debt due to himself from JJ. w hereupon the tho disniis- 

but seemed to think Jtoppage a good tion weiw taiodlo-a* defendant at 
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)^38. The plaiutifF recovered judjf- . 
\*benl ogunitt ilio defendant, uiiH dn- 

IlJSIpCX Had COSlh hi UlC'PtMOUnt «»f 

uwi Hum petitioned to set otf 
tl\. rn.nl* ut luw against tin* coat* ill 
c. ; iiit*. Loul JJatihcicke thought It 

and if the piecHentx ! 
(which lit ordered lo be searched) 1 
would jiiMlily him, lie wild, be would 
grant the prtiliuii. Ciniih v. Dono¬ 
van, K. 1741. 2 All. I ft*. 

J 82. A packer may retain goods 
till be is paid tbc price of packing; 
and if lie lots another debt ’due to 
him fflom the same person, the goods 
■hall not be taken from him till he 
Las paid the whole, notwithstanding 
die debtor is become a bankrupt. 
Hr parte Decze, M. 1744. 1 Atk. 
228, 4 

183. 11. wna residuary legatee, and 
surviving executrix or her husband, 
to whom C. aud O. had given it joint 
bond. C. died, and the pin in tiff 
svus indebted on her omii private 
account to O. who become bank¬ 
rupt. I'pou a bill against hi* us- 
Mgnees fur an injunction, ami to set 
off what was due to Iwt an executrix 
against the debt dm*, from herself to I 
die banktupi. Th® court denied an 
injvnction, for such a sct-ofV could 
not be made, at law, and there is no 
liiMliuice of iu being allowed in 
equity, tliu debt being due in diffe¬ 
rent* rights; and 2 Geo. 11. c. 22. h. 
IS, docs not comprehend it. ffijinp 
v.. Chunk, M. 1748. 3 Atl.ffcH. 

184. No., wit-off tan hr allowed 
where the dmaud is in aatcr droit. 
McUMcot v. Moreen, H. X[49. I 
Vcfc/3D6L 'Whitaker r. Kusli, T. 
1761. ^Amb. 407. 

185.. A plan may set-off a debt 
under the bankrupt uct of 5 Geo. II. 
a* lliut net extends to all mutual 
debt*, though', not relative to the 
^mutual credit between the baukrupt 
v*i»d otlicr pcrwnqi in the course of 
. .trade, and ilioagh dg debts were of 
such a Vfuturc us codM not be brought 
into a general account, ... fiyal v. 


jRp/fr, II. 1749- 1 Atk. 185. 1 Vca. 
375. Jit vide Billon K’.Hyde, 1 

Atk. 12ti. • ‘ • V '•* - . . • 

18fj. Petitioner, a creditor of the 
bankrupt for «£l(X), amt .£* 10 , and, 
a debtor to him upon bond for £ 340 ; 
jrtiyubln at u future day, with iutercA, 
applied that he might setroff his dc-% 
maud of Jl 110, aguinal die priucii‘ 
pal and interest due on the bund, as • 
far ax it will go, mid uol be obliged 
lo pro\c his debt under the com-. 
mission, and toke a dividend upon it 
only. Tlicuuli this is not in strict¬ 
ness a mutual debt, yet it is a mutual 
credit: for die bauknipl gives a 
credit to the |>elilioner, in considera¬ 
tion of die bond, though payable 
at a future day. And he gives the 
credit for die debt the bankrupt owta 
him upon simple con t met, and there¬ 
fore within die equity of 5 Geo. 11. 
An account was directed to be taken 
between the petitioner and tbo bank¬ 
rupt, and die buluuce only to be 
paid to the assignees. 2v x parte 
Pmeot* T. 1753. 1 Atk. 2C9- 

187. Mail/ictce, at the time he be¬ 
came bankrupt, was indebted to llie 
petitioner in.f'Cbti 7s. 10 d. for grind¬ 
ing corn, uml plaintiff bad m bis 
custody 3i* lou-U auil three buslicls 
of wbi.it, belonging lo die bankrupt, 
purtgiouml, anil purl griudiug, lo* 
sides -a great number of sack*. 
A’lfi was due to the petitioner 
for “rinding tbc com in his bands at 
the time of die bankruptcy. The 
w beat w as sold by die assignees, by 
agreement bcUvccu biiu aud the pe¬ 
titioner, without prejudice to his 
claim; slid lie s>o\r applied to be 
paid bis whole debt out of the money 
arising by die sale. Lord Chancellor 
w as of opinion, die petitioner bad 
no specific lien upon the com and 
sacks, but only for what was due for 
grinding. Jba parte Oicnden, T. 
1754, 1 Atk. 255. m \ 

188. A person under commis¬ 
sion of bankruptcy may prove a 
debt hi right of his wife, and yet 
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bring tu action in bi* own right tpr. 
a debt doe to liimiclf from the bsniJ 
rupt. Hr wirte Mat (hen/, M. 1764. 
3 Aik. tftff.' 

ld«). At l aw therecan btfno set-off 
b etwe en joint and w p in te dobu. Jit 
purie Quinta i, T. 1796. 3 Ve*. 248. 


190- Though there be no mutual 
debU upon >rUkh • sel-olf could be 
au«a3»cd nt law, jet equity will nl- 
luw , '4V iBt-off on v mutual credit. 

M. 1799- 5 

Vea, 108. ‘*1? ■* 

• ^ • • . ml 
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General Payments, how to be applied. 


1{)1. Qnicquid solvit nr } solvitur 
secundum modnni Vikenti* : there¬ 
fore, where a man pay® money ge¬ 
nerally, and ia indebted for princi¬ 
pal and interest, it stall be applied 
to reduce the interest in the iirst 
instance. So, if lie be indebted 
ill two anms, the one bearing in¬ 
terest, and the other not, the pay¬ 
ment shall be applied to the credit 
of that debt winch curries interest, 
or is the most penal upon the debtor, 
even though die creditor declares lie 
received it on the other accouut. 
Chase v. Box, M. 1702. C Frccm. 
Gtil • And an entry made by die 
debtor in his owu books is sullicicnt 
tu determine the application of die 
payment But if die payment is 
general, and uolftiug is said at die 
time, llie application shall be deler- 
if lined b) the receiver. Maturing v. 
Western*, 1^. 1707. *2. Vem. (ioti. 
Iky*card. v. IsQJuax, 1 Vem. *24. 
Penis v. . Roberts, X Tern. 54. 
Brett v. Marsh, 1 V«in. 4(id. 


Anon . «1C Mod. 559. It is saul lire 
application should be in the rfirixrr. 
(i round ami Rudiments of law and 
Equity, 

192. A man that pays money may 
pay it upon what condition he 
pleases; aud he who receives it re¬ 
ceives die condition with it; but the 
couditiou must be eipressed at the 
time of imyoieut. Where a man is 
indebted on two contracts, it is na¬ 
tural diat Uiu debt drat contracted 
should be Unit paid, and the surplus 
lie applied in discharge of the second 
contract, and so in this case it was 
decreed. Went north v. Manning, 

E. 170s. e Eq. Ah. aril, pi. i. ‘ 

195. If u person indebted by bond 
and mortgage, pays money to hit 
creditor generally, die credit** may 
apply it either in discharge of the 
mortgage or bond, aider, if the 
debtor declared to which account the 
money shall be applied at tbe time 
of payment. Wilkinson y K Sterne, 

H. 1744. 9 Mod. 
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djleds. 


j if • 

I. Court radio* Operation. 

II. I'lt/wdil/*. ••» ehTjfrf 7.« 

III. Obtninal fry Fmudy Duress, or Cit 

I tf f • 'l * m A. V f *• 41 ff 


III. Obtained fry. Frdudy l^urps, or CircJuivention. • 

IV. Decdshst, cbnctalfdt canceled, suppressed, or destroyed* 

V. Deeds defixertd'up, hr brought into Court Jbr Inspection. 




DEEDS I. 

Const ruction <tnd Opera/io 


I. A conveyance by way of feoff¬ 
ment, may operate as a cove gnu t to 
stand seised. Thomson v. Jt(field, 

E. JG82. 1 Vent. 40. See the rases 
on this saltiert, ante , tit. Covenant, ii. 

1 A. 8. it widower, kcHM JuimIs 
to raise i£lOO a year for his chlrst 
son, .and .£100 n-piccc for hi* 
younger children; ami afterwards lie 
inomed again, and had diilclrc.ii Uy J strut d against the words, for the Make 
Lis second wife. Decreed, the eliil- of the intent, as whore the wife’s 
dren by (he secoud wife weic equally 
entitled with the other ydnnger chil¬ 
dren. Bruithuaite v. JiraiUncaitr, 


fatliei. w craliy lies under tlie sus¬ 
picion of a trust and u fraud, by 
reason the miihority a futhcr bulb 
over his child, but it is not void 
either at law or in equity, and equity 
will su|>port it when done upon a 
good consideration. Alauncrsv. ban¬ 
ning, E.17<*). tt Kq.Ab. tid'd, pi. 1. 
d. Ai tides urc sometimes &m- 


M. lb’85. I Vcm. .134. 

&• Time is great difference bo* 
tween a till sud a conveyance. at 
common law, for the law* has ap¬ 
pointed proper words to be nude 
use of iu limitations of estate* in 
deeds, as the word (heir) to carry u 
fee-simple, and no other word tanta¬ 
mount or equivalent will Ihj admitted: 
whereas hi a w HI it is otherwise, for 
tlmtis a. new conveyance by force of 
the Statute, 58 U. VIII. which says, 
that it stall be lawful for u man io 
dvposi of lft* • lands by tci/l at his 
p/cufUfe;'mi&ihiii» the reason why 
a dev^ tcf -k' man in perpelunut 
paa*^:|Y#&«iaiple, at the same time 
that tbtxjtt.wdrd* in a deed give only 
an cslafe'fojr life. * ItUt V. Cook, E. 

170o- 1 P.W.77. . 

4. Appointment by deed oFifccr- 
fcrin annuities'* to be .paid out of in 
office, is comiterauhrfbblc, and there¬ 
fore where rtvo such deeds arc made. 


iiortion was agreed to be laid out in 
land, to k settled on husband and 
wife, ami the heirs of llicir bodies, 
nud if not laid out in land during 
their joint lives, and the wife should 
die first, then that the money should 
go to die wsfo’i* brother and siitor. 
The wive died lirM, leaving issue, and 
the tnouev wai not laid out in a piir-* 
chase; vet d*-croulg that the issue, 
ami net the wife’s brother and sister, 
should have it, equity supplying the 
words •• if the wife die rril/iotfC 
u inn*." Kentish V- Kerman. T. 
1713. 1 P. W. U-4. Vide Turgus 
r. Puget, {jPJTcs. lt|4. 

7. A. being possessed of s ietm 
of 900 years, by lease and release, 
granted, bargained, sold, arid tie* 
mined it to trustees, on certain trusts, 
remainder to the heirs of kis scifer 
and covenanted that he Was sdscaim 
fee. Fer curiam ,j 
meut could not 
aiul 

•ion, and 
the deed, it 

interest 
l to di- 
if it hud 
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noncy is to be paid by.tlie executors, 
w tiic testator by deed shall Appoint, 


p:ut 

l)n\ 


been a. foe. was plain, it shall vest id 
the administrator of the wife, since * 
it.cnnn«:gi»*to her heir. Marshal- 
v. Frank, H. 1717. Pre. in ph. 480. 

8; Where by the directions of u will; 
mono) 
mi 

mid dm testator afterw ar ds makes a 
deed of appointment, this deed refer- 
'iiig to die will, shall be coustrued as 
thereof. Methaiu v. Duke of 
>rvon, ft 1718. 1 P. W. 5:K). liul 
n/iere thin ure limitations of an es¬ 
tate by out deed, andfurther limita¬ 
tion* by another , they cannot be 
coupled together. Fide ILibergbaui 
v . Vincent, 4 Bro. Ch. Ca. 333. 

9. In a case of articles, the court 
has a much greater latitude of con¬ 
struction, tlian in case of limitations 
of estates. 11ms in articles to settle 
lands on the husband and wife for 
tlieir lives, remainder to the heirs 
main of tlieir bodies, it shall be un¬ 
derstood to have been iutended die 
lirsl ami every other son; so in this 
caso the words heirs of the body of 
the niece by her husband, slmli lie 
construed children, and the miller, 
because it is said just afterwards, 
and lo their heirs; whereas, if dierc 
be a ton of the marriage, it must be 
Ail heiis alone tit&t must take, and 
though in case, there liad. been only 
daughters, die worth their heirs bad 
been proper; yet in this case there 
areaftis, and it cannot be intended 
that (he provisiou was for danghlcrs 

I. Thomas 

▼. Hennet, H. ITU. 2 P. W. 3412. 
lit oldest r. Colmjm, 1P. W. 145. 
Loveday v. Ilbpkins, Amb. 273.' 

16. A conveyance stating a valu¬ 
able conuderatiooih*!! no t afterwards 
be stf up as a gift’; .and. though it be 
found a gift by? (to jury, yet if it 
pr pit to be fictitious and inserted by 
the grantor himsclF,. it will be set 
aside in equity. Bridgman y. Green, 
T. Iffifc£¥to0t7. 

house, in which to 

lived, 





no 

except his hi 
bold stuff. 



als6yi house at Gosport for invalid 
searnfcb; Wi^iCktot ntanber of beds, 
a j and by 

reed, that 
th, hnvo • 
estate, 
and bouse- 
. .. was held. • 
to extend only lo the goods wlikb ba 
hail in lus dwelling-how*. Ptaft v. . 
Jackson, M. 1725. 2 P. W. 3012.' 3 : 
Jlru. P.C. 1JJ9. 

12. A deed may be proved vivi 
we, at* the hearing, but not a will. . 
Harris v. Ing/cdetc, II. 1730, 3 P.- 
W. 93. 

J3. A coiivcyaure to different uses 
is an effectual revocation. Fitzgerald 
v. IA. FaacuRbridge,T . 1730. Fiizg. 
215. . 

14. A deed of lands hi two diffim- 

cnl totmlies was made bj way of 
froflmcut, and livery and seisin of tlie 
lauds in one county was endorsed. 
The deed was nimlc in i(i57. Do- 
crced, that though no livriy appeared' 
of tin? other balds, yet by reasou of’ 
tl»c possession and great length of 
time, equity will suppose and supply 
it; yet it hnd been much strongc£.lf 
livery had been endorsed of lands of 
ouc county, in the name of both ; 
for tlicti it would have been an impli¬ 
cation that it was designed for both. 
Jackson v. Jackson, M. 1730. Std. 
Ca. in Cli. 81. Filxg. I. ^ ^ x 

15. The deed of an infant is not 
void, like that of a Jane covert , but 
only voidable, for whidvreason, on 
infant cannot plead non est factum io . 
his deed as a Jcmccotcrti nay. 
ingale v. Furl of ferrert,! 

3 P.W.208. - V'^ >V 

Hi. In a settlement before ntirrUigc,.; 
was a proviso, that if the husband and 
wife should die, leaving touc uapfdrV 
vided for, that .then ttototoees.oitaht 
cuter upon the estate, ^sod -tatki uie 
rauU, lill.thrr tod rec^vc(f 4 fW0 for 
the b<*&■ 

‘ survivor 
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puuu. iw -yr-i _—*■ 

pointed tiie i^OO fbf.m^i^ler 

the death ofvth* ^ (?«» ». 
-De/cWpr, ft l734: A,Atk./f?fl. 
vir. Who* the word# to be ratted 


hjt tatlt afd pro/fa m 
<(ccd, tbfr court win conitme them U-; 
bcrally, and decree a ale.' if there 
■re no words to make it annual. S.C. 

la.Where a court of kw or equity 
find# flm fte general and aubatantui 
intent «F the portiee was, diet die es¬ 
tate ibould paee, they will con#trac 
deed#, to support of diet intention, 
different fata, the formal nature of 
tboto deed* theuaelra#. StapUhm t. 
Siapilton, T-1739- 1 Atk. 8. 

• r-l&'flnie heir at law doea not want 
anenucM intention to take by a will, 
thotnAi it aa otherwise with regard to 

adwdo Uyd r. SpiUct, E. 1740 . 

aAJfciM. 

We general rale* are, that the 
offlfid qf the kabtaduM ia to explain, 
limit, add declare die quantum of the 
oatale, which ia to peaa by the deed. 
It h#* 9 *ra* been rfiapoled, but that 
it Will cany the limitation of the es¬ 
tate further fan the premises of the 
deed did. If a man give# an estate 
to-A* far life, habendum to him and 
hfe yak a foa-simple clearly passes. 

by the premise* of the 
and alter it as if 
to A. and B. ha¬ 
le, remainder to 
of the deed hi that 
controlled by the ha¬ 
lf an estate i* granted 
aheire ofbiaiiodT ha- 


UndmM 


relating to-an habendum, he mid, 
were, plai and dew.,-3t;'fca* bee* ^ 

,nd S«ecntqr*f«fateJy«*. he 
ipay grant to oeof^aad hia V» 
during those lives ^fr^^hcnco it 
follow#, that if otie t>J $ese limit*-; 
dons ii in the fftmufl dm •. 
end the other ni tiie habendum, .the 1 ? 
habendum shall take placey iCfl* . 
premises of the deed m Wgraiit of 
the estate, pur outer r/e ia to A. end 
his executors during the lifo. q£ 8* 
habendum , to A. and his heirs dnjpUC 
that life, the hem iu that case ahalT 
have the benefit of that estate: sojp 
the grant of such estate is to A. rniA- * 






his heirs diving the life in bciDg, ha- 
Unciaiv, to A. and his exeruror* during 
that life, the executors shall hate the 
benefit of it, because the habendum 
does not attempt to give a /yt or. 
larger estate than contained in the 
premises, but u merely eiplanat~yi 
and though before die statute of 
frauds do graut of a rent pur outer 
vie, could be good any longer dun 
the party (viz. the grantee) himself 
iircrJ, because 1 rent lay not hi oc¬ 
cupancy, so Uiar it was certain that 
there could not be u general occu¬ 
pancy of it, nor could the common 
law admit in that qpse of a special 
occupancy; but bis honour was of 
opiuiou, that such rent was within 
the statute of frauds, that statute in¬ 
tending to make a general alteration 
with regard to all mrts of estate# that 
were granted pur. outer vie, - and a 
r rRt-charge is as much withm.$e in¬ 
tention of the act at any other eon 
of inheritance.,^ Kendall X. ificif- 
jfetf, E.I740^6ftnu^ .. „ 

t 81 . E. B^I*^or fait ^ year* by 

^SSSmSSmuif- 
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Jfc; to! after hit 

-'in triStJbxiAr han of her body by 
; ‘khn*i(&& defaolt’of such wsue,. 
1 ‘remmder to H. H. for Kft^odnftir 
K $ei decease, hi trust for her two kotos, 
T . and EL—EL B. died* never having 
issue, arid Grace] his wife, sun 
> ived. him. Held, that die whole 
VTterm was not vetted in Grace, and 
** that the word* Ac/n of the body were 
words of limitation but purchase, 
and directed the lease to be deposited 
* ; in court fir the benefit of all parties. 

Hodge ton ▼. Bit act/, M. 1740. 2 
.. j>tk..09*'Bamard, 195. 0 Mod. 236. 
*« ■ godson c. Burnell, rt vide 

":-jDSf, tit. Limitation over , for the ge¬ 
neral rules willi respect to terms for 
year<- % * \ 

^ 22: Deeds should be so construct- 

• ed> vt res vnagis valeot yaum pertat, 

• that' the end and design or them 
should take effect agreeable to the 
intent of the grantor, for^hough the 



Dormer v. Packhurst, H. 1742. 3> 
Atk. 135. lStrn.1105. 

Spencer f 2 Atk. 570. Doran v. Hoss, 
3 Bro. Ch. Ca. 27. 

’• S3. The word tarn, though more 
properly applied fb a term for years* 
may Inean an estate for life. S. C. 

- 24. A feoffment is the most ancient 
and sureway c4 conveyance, it is pul>- 
lie, ahd therefore best proved, and- it 
dtes all disseisins. 9. C. * Et vide 
Dormer v: Fortescue, 3- Atk*. 129. 
TWnserid v. Ash, 3 Atk. 339. Shield 
o: Atkina, 3 Atk, 562. : ‘ With teepee t 
to the operation of.a feoffrMHt in 
mating u ffoxitih, vide ’Harg. Co. 

i ■ Senders 


Lit.-330(b) n. 1. 


ou Uses 


«UiWvw 

po*M to to 

iraiftMpr, 



they- 
aud I ho 


•. and TWa, 305. 394i’ • -f 
; 25. The pttauMpiion of 
M 6m U aWmcr ioth. ca*of a toed 

- VW * . 



this 
oi 

rent. couBfruo- 
* t upon them, 
M. 1742. 3 

A tkt 457'^ a , . ^ \ • • , 

27: A n<k£uwtawh* hand of a 1 
husband ought to tie ISoked upotCia 
part of the s tet i y a g tomrlit, 'arid,; 
consequently as *part *>f the settle¬ 
ment; and Where the wife wouldharb. 
been relieved if site had brought ja ( *. 
bill against the husband, it U equttHy 
so against bis assignees who rIbik! iu , 
his place. • Tyrrtf x. Ucjn', T. 174.1. 

2 Atk. 558. * 

28. The surrender of copyhold 
estates, uittat liavc th* s *tno construc¬ 
tion with feoffments at few, and other 
conveyances, and not as a will, and 
if the limitations of a copyhold ifra. 
so framed as by tho rules oPla#‘dicy 
are void, they must ''take their' Ate, 
aiid no iutention can mfcktf them 
good. • LoceU r. Lotttll, M. -1743/ 

3 Atk. 11. 

29. 

that <£lOUO ehait Md may an tajor/ 
out Hy tho trustees in 
cerium 9 where there i» M potvev to fey > 
out money in fend, hit tke oritinfd 
intention toi ,it tkomUbekthMM 
at Moneyif not voted- XH/knid it 
tfia/l not be conndrrtd at niriif&nd 
go to the heir. Stamper ‘tl milter, 
H. 1744. 3 Atk. 218. ■ **' >• . . 

30. Shall and my m ectt otphr- 

Kunent or m private eotujtiuittaia, 
■re to be eonatrued ' 

mutt, Ire. Attorney- Qttterale. 
t. 1744.3 Atk. ia&: ■ 

31. lotto cue'of' 

fletnenU and wills, if 1 . 

claration 6f the trait! Or'% 
remit* lotto doeor, otherwise,' 
it i* ■ KUlemeot for # 
iteration. and ipf 
tract for fltoi 





s v; 


m 




•I'AcfcW 
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of 


dcutttf 
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construing llicm than^yimgc, aiiil j 
coutmportmea evposilio n foe best 
lulr to go by-. AltQrneyGemeral v. 
Parker, M. 1747. 3 All. 677c< r 
;l:i. in tlio case oftrastam^though 
ihrrc urc not negative words in a- 
dued that they that not be liable for 
the acts of one another, yet the court 
will not make than so for more than* 
each have received. J>/gA v. Barry , 
M. 1747.3Atk.5H4. ^ * 

34. When a consideration of love 
and affection only is mentioned in a 
deed, and it is not said for other 
cansiderntiohi, no proof of other con¬ 
siderations can Ije entered into, for it 
would bo contrary to the deed, other¬ 
wise where no consideration at all is 
mentioned in tlie deed. Peacoek v. 
Monk, M. 1748. 1 Ves. 108. 

34. Hein of tin body even in a 
deed, may be construed as words of 
purchase at law. Issue in a deed is 
adways a word of purdiase. Jlngthns} 
v 9 Spencer, M. 1748. 1 Ves. 142. 
S Atk. 670. 

30., A. by deed granted a personal 
estate to trustees for the benefit of 
.her, niece after her death. Held, that 
tilts estate govs to the representatives 
of the niece, and not to the repre¬ 
sentatives -of tlie grantor. Peck v. 
Pur rot, T. 1740. 1 Yea. 23fi. 

37- On tlie intent of a declination 
of ..trait, to. provide for the several 
stocks of * family at a distant time; 
the uor&cJuIdrtn was held to extend 
to 4 SS 110 it. general, great graudchil- 
dredj&md grandchildren as well as 
• chi^tv- sod. they shall take fer 
. etirjm as to tfcsafock, vis. that winch 
WonB haye b^pnged to oadi sister if 
Ixvg^to go fo their respective issues, 
but to be divided, among Uiemscl\ca 
J*er capita in Jiitfol supceafioji, ac- 
cording totliji-jriduteof didijbuti«w. 

ft 1740. 1 ¥» l^Amb. 5*5. 

~ j)ovim of W>: 


tied. It. or his heirs should take it to . 
hjip and hisbeirs,paying 600 to the 
oihcf^.K. in the life ofShe two sisters 
eonVey^eWaU right* claim, and de¬ 
mand therein to hU younger son, in 
cbnaidavplimi pf love and affection, 
and for his advancement, and died. 
One inter died unmarried, the other 
married with consent.. Held, that the 
heir at law of It. cannot claim on 
payment of £300, in contradiction 
to the conveyance. ll'right v. Wright, 
E. 175 O. I Vcs. 409. 

39. The word variant, in a deed, 
is 0011 s trued secundum rvbjcctam inn* 
trriam, and not barely as a war¬ 
ranty of the title to tlie realty, ffi/- 
timnson v. Codringtou, T. 1750. 1 
Ves. 51f>. 

40. Hie court always inclines to 
support a limilation over, if it caii be 
done, mid has laid hold of all oppor¬ 
tunities of referring it to a want of 
issue at the time of the death, as 
when tlie words arc, leaving no juNf, 
tlie court has tlidft iu the construe- 
liou supplied the words then living, 
to answer the intent, and support the 
remainder over. Krttt v. Ilalhur, 
II. 1/31. 2 YYa. 121. See the re- 
vcrnl authorities referred to in thi\ 
rw, rl post, lit, Limitation over. 

41. A grandmother, under a 
pu\m, created (by deed) a tenn to 
comracuce after her death, to raise 
inouey for younger children, c with 
power for their father to appoint, 
and if no children, to her own exe¬ 
cutors. A younger spn who became 
eldest was held excluded. Lord 
TcynJtam v. JYebb,.1L 1731. 2 Vex 

iy»- . ; ;. : 

42. A deed in .cpmsderetioQ of 
love and affection, is good without li- 
v «y, byway otjvwmpt, to .stand 
seised, because that does not operate 
ly transmutatibut^ pdt*ss«n, but 
the use fomahja in jfci grantor, until 

force, of lfic'cuxH 
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pwm<}nt q/ dtlrt*. i_ pan me «ii 
tion,waiter' ilic debts should be 
1*f by die .^anu*l profits of the 
estate, or if mow? should* bo 1 raised 
ty, ttiortgapj for that psMbie';''De¬ 
creed, that the mon^y should be’ raHod 
.by mortgage. Abctihium, 

17S3.U Dick: 607. • •. * ' 

,t. ^ *. Agreements arc to be fco cmv- 
< fit rued a.' to every word opera¬ 
tion, yet theacts of tile parties will 
'be some evidence .how they them¬ 
selves understand their agreement*. 
All instruments however shall be pn> 
cumed Complete before the date and 
execution, aud any word written af¬ 
terwards, whether on the face or on 
tho back of. the deed, ah all be taken 
to be fabricated, unless noticed in the 
^attestation. Davis v. Diner, E. 
178.4. 1 Uidgw. P. C. 9i 10 . 5. 

. 4V Li Atkinson v. Vilssvrth, T. 
I7*n* Itidgw. P.C. 461, IWto- 
Ion , C. U. laid down ilia following 
rules for die construction of deeds: 
1. That no wohJian a deed, whkb 
may have an operative meaning 
without injuring die upturn! scusc of 
any* other port of the deetl, shall be 
rejected os nugatory; and 2. Where 
two or uionplocds act upon one and 
the same subject matter, they ought 
to be considered and construed as one 
unil tlie seme iaslninieiit. 

4f>. Uhc doctrine of election has 
been hi gencrij confined to wills, but 
, hi this case it w*s determined that tlie 
.parly should^ in like maiffltt^be pat 
to his election, where he claims under 
a deed. Bigtund v. Ifndd/aton, H. 
1780. 3 Mroi tb. Ga. 285, (*). 

47. Where any deed or instrument 
ts of. doubtful, or unibigiipus cou- 
. struction, one of the' be?t ways of 
exptinung it idby Vefertitig to ibe 
nets of the partk&fc> that deed or in- 



i 4 iurfiA^ r kja* 

1 W vP\.>'xx.* 




vronib iii any ikd «>r in- 

n aicnili- 

caotVd, without 

^l*nd obvious msw 
diced or in- 
_ :ted as nuga- 

.. — retltiidwrti Atkinson v. j 
. iutosrtk, VertfcSc SeKv. 160. . 

40. When two or mbift deed* tit * 
instruments act upon one and > the " 
samp subject matter, (hey ought to * 
be considered as one and the same in- 
strumeut, and each is a to be nude ' 
auxiliary to the other, in order to 
come at the true meaning of both in' 
like manner, as one part of tlu* same 
deed or instrument ought to be made 
uuxiliary to the other,‘in order to 
come at the true ecuee and meaning 
of the whole. S. C, ibid. lGl. 

50. Where the original delivery of 
a deed was not void, but bad an'ef¬ 
fect, die deed is not capable of a new 
delivery, yet -circumstances may bo 
njumifent to any actuaf delivery, 
Sr.xion v. Boyle, *11. 17b8. Vcm. hy 
Seriv. 410*. 428. 457- 

51. A widow, previous to alt in¬ 

tended marriage with G. convened hef 
estate to tnwteus to pay the'rpnts and 
profits, as ahc. whetlicr *o!c orco- 
verl, should appoint. She afterwards 
married B. This deed jsnftd against 
the second husband, wnd tlie second 
husband Imviug obliged Her by durum 
to revokethe'deed, 'fixe revocation 
wus set aside.. Canutes* of Stmt/* 1 ' 
wore*, limes, T. Until 3Bro. Cb» 
Cu.345. # 

52. In cdristruing irii iostmment, 

the whole context imurt bc c border¬ 
ed. Attorney-General v r 2 bwjVffcbfc 
f 7&2. 2 Vcs.jim. 7- ':BML 
r. Utturanb, l P. \T. \ 

53. An absolute conveyance %faft . 
iii this case decreed tobfc oiily a •**< 

»i htteinrfL; 
dbtfOJo 

(Ml th* 

iho deed 

V. Ice, M. 


J curhy* on .parol" 
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171)3.4 Bro. Ch. Ca. 479, 

Imluun t». Childj^Brp.Qupa. 92. 

* 8 - P- .\u-hVw* V 4 *-* 

64. A wrc^*o%Ji ■ danse i m a 
deed, whcfifej^^ .donor, * 

lessor, grantor)' &c. . doth Treserve 
•tune iiw thing tb himself out of that 
ho grouted before. " And in n rate* 
ration four things mutt concur i *V. 
It must be bj apt wards." 2. It must 
be of some- other thiug issuing o*« 
coming out of the thing granted, and 
not as part yf tiie thing itself, nor of 
something issuing' out of * another 
thing. 3. It ipust be of such a thing 
’wliereunto tise grantor may liav? re- 
aort to distrai^ and 4. It must be 
ihade to onb pf die grantors, and not 
ia a stranger to the oecd. * Tnckiunin 
*. Burnell, T/179313 Hidgw. F. C. 

; 111* ' * 

1 • '{g* Where words are construed to 

umodnt to *a % reservation , which ac- 

'..confing to tittir technical meaning do 

^ cfeato "a. legal Tarnation, it is 

tdway* done with a view to advance 

ihn mitral of the parties, but not to 

.\3efeit-^destroy it. Per Yclvertoti, 

• C;JJ. A& C. 420.422. 

. * S6. The construction of covenants 
U tH^safee m equity as at law, but! 
cqui§ wHl relieve. against a stricl 

W . m 4 \ i t • • It. • 


.8 e ™9*#f 0c ? 





■♦r-AToje/yTHi 
•: 50 . Sellltf 


point, and ip defaultof loth .appoint- 
rural, to them, for life, .ami alter 
dececsd of jhe«iivtwi& : to the use of ? 
all dr m M the chfloTog children <H : J 
tben^Sitli sbftrai and proportions, * 
and M ‘*ut4 ettxte and estates, leriu 
or terrni^fld;|*yablq at sueb^ime 
or times, and j*, % ndi manner and , 
form as the husband should by deed 
or will appoint, and ar^mplt thereof, 
to him or his heirs. Held,>4hat the 
e\entupon which the last limitation 
depends, is default of appointment, 
not ofcliild/en. Jenkins v. Qy in¬ 
chant , 5 Ves. 5&i, (n). Vide Duke 
of MarllKirougli r. ljbrd Godolphin, 

£ Ves. til. Lord Chancellor in this 
case said, the rale tint! words most 
relate to tlw next antecedent, hat 
many exceptions and /imitations, for 
they can never 6c so applimlij m» 
proper. Vide ctiain, \\ oodford . t\ 
ThdJiwaon, 4 Vos. !227. ' '. 

60. A person out of possession * 
cannot convey any thiug to a stronger,. 


1 


>on equitable circuin- 
Vilfol default. Eaton 
9B. 3 Ves. 690. JSf 
'ticorairwuir Corjtero- 
». Ql 521, on the 
nidi this disc was dc~ 

C * . •. * 

ital t 6 be Varied 
&eaceoFthe actual 
gpir; y: Otter,- M. 

^ehtHa. fe'be con- 


T. 1804. 2S<i.& l*f. 63. Unuh- 
dm r- Aaoeuey, ibid. 103. Hdt 
Parrrnffcc t. Strange, l’lowd. 88. ■ 
Gl. A eonrejance oCmi chattel in- 
Ivreal, by lea* and release, cannot 
work a forfeiture or dbeeisuv, stcus 
if by feoffment, but in that com the 
jierwu iodtled to lake advantage of 
the forfeiture i* not Ipond to do ao 
until the expiration df’the^eiue. 
HaHiilten v. Amietley,. T. < 1804. 
fi Sch. & Lef. 99. v ., 

&J. A part, relying on a subse¬ 
quent injtrument, ,a» 'cqafinQjng a 


-• 63. 

Men 
bf an 

1.W 

*'A 


• a. . 
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ftuyal, E. 1800.12 \ • 377. fi* 
Hillary v Wallu, ib. 2Jf> 

<i j A ckcd must irtri\e 1 1% coo- 
stnuliou u houi tl& moment of its 
txtuiuou, and not fiom adbaaqntot 
c\cuti. Balfour ▼. Welland, T. 
it30tklCV«. IjQ. 


Siintoder yf a ropy hold Matt, 
ho* construct to cyaMtVi vide Co|n 
hold, iiv f 

Deed to * A^oor 

i <uw( Ituo^enu 


xu. 
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(56. A toluntarj conveyance marie 
to the 1/ruthci of the half blood, wliu li 
Mas void aud dehclnc at law, u is in 
thn case made good m equity a£tin*t 
theheir # fiM v said Loid Keeper r l ri^ht, 
u the coiishIu \Uoii ol blood uoukl 
Kitsc au use at law, ao should tlus luv- 
pn eel conveyance laiu a trust ui 
cquit) l in it spec lol the consaluatiou 
ol blood II att\ v. Bulla*, M 170J 
1 P.W ■ GO. The tiHlkot ty p/ /A/% 
rase o ionttovcilcd by hold iiaid- 
wickc, m Goinu^o. Nath, 1 4ti 
IM), if Ao ui/d, the utiM) nil* of IjouI 
Keepti Wruto ta* too lor^e, and 
pur kiwi* th nun m j ltd ioo fai, 
as to the lonsideialtot . of blood to 
ii»/* a mv, *md U «u*M now to be 
eJablrdnd, that a de/nl in /Ac wiz- 
rcrulei of a copyhold, or thi nuutiun 
of a pouei (uhrthme goiurtid by 
lie hum tula. Chapman *. Cibkou, 
ub. Bill a.) *haIf be supplied only iu 
iuiottr of thru dcvriplioin of per- 
*>**, to. u editor f, tufe, mud thd - 
dien* Goodwyn r. Goodwvn, 1 Vet. 
828. Byab v . B)oa, 8 Va. iGi. 
Tudor v . Anaon, 8 Vofc 588 v/«/ 
so, though the mife or ikrld hath only 
a limited interest (me an flute for 
Irft), w the Subject, wUh remainder 
oier to strangers. Mantou i. Gowao, 
3Bio.Cb.Ca. WO. But U shall 
not bm supplied hs favour of m wife, 
or yowger child, ij the hetr at law 
being a child of the tntmior, Ac. be 
thereby left unprovided for* A Me 
y. TrmM. 1 Salt 187. H*V« 
i.Hides,6Via.39, *90. %» 


he hath tome fnoih 
o. Leigh, 1 Aik. 387. 


Liu t. Leigh, 1 Atk. 387. Jt it not 
material eJ» ihei the hue, in that 
ime, bt Khotty dumhuitid by hit 
fothi r, w that he 
siom. Hawkins 
Chapman o. Gibson, u6. tafia, l'jk. 
». White, T. 1791. 3 Bro Cb Ca. 
286. Ao/ is it material (although 
fuimulu doubted, asiuRowv. Km., 
1 Lq. Ab. 184, uhether the younger 
ihi/Jnn aie otherwise piondedjot 
oi not Kittle v. Tun uioeod, huyra. 
Cartti o. Cuter, Moa. J70. Burton 
1 .1 lend, 6 Vu. 36, pi 20 . Weeka 
i. Coie, 6 Vm. 57, pi.2i. Cool®. 
Ainhim, 1 I'.H. 283. Ca. temp. 
Talb 33. Tudor v. Anion, S Vaa. 
jS2. I’jlo i. White, liana. So 
ui/A u sprit to Ike uije. 

Caitnu^U, Cilb. Rep. 181. 
v. Iblcr, 1 Aik. 366. 2ty tame 
mitt obtain beta it it lO-kmn at law, 
be. betneen han in gaeet-hrtd, as 
htneeu the eldtst ton and younger 
ihildien. Biadlejti Bradley,8 Voiu. 
163. Baker t. Jcnaua, 6 Viu. 34, 
pi 10. Andicwi v. nailer, 0 Vm. 
817, pi. 1 Hut if the hen afjav 
be not a child of thy tedata f, |r. el* 
though wholly nupeonded fba, t fhe 
difot tha/tbe utpphedin faoovrof 

tie tufe. Cbapdun v. Gibbon, attlta 
Roh>, H. 1791.3 Brs.Cb. Ca. 8fQ» 
Many of the raw h which fhetf 
quotum* hate at euned, hornbeam 
leaded, an another pqfrtfvu. Who- 

that the 




UHSUI - 

Ah to which. 
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tide Harris r. lagledew, H. 1730. 
.3 P. W. 98. For Ike earn tckieh 
more particHUtrly reject .atfecdsn 
•' .seditious of poweo, ride ToJleti 
Tolled, 2 R W. 489i. 1 

(>?■ Equity, will not cojipJy * do- 

• feci in * voluntary eonroyanCc.*. Ire 
t. Henley, H. .168l. 1 Vcth. S7, 
unleu uinde to provide for children. 
Thompson v. Attfield, E. 1682.-1 
Veni. 40. Atfd it.ii ducretioaarj ii* 
the conrtdp grut lid where there ia 
no remedy id. lew. Bold e. Corbett, 

M. 1689. Pl». in Ch. 84. .. 

68. Voluntary settlement without 
power of revocation aiiall bind the 
pwlj, and dtalLniot be defeated by a 
Mibuctjuent will. Villen v. Beuu- 
moiil, M, I Veni. 100. 

Houghton v. Bonghton, M. 1739. 1 
-,Atk. 624, though he should devise 
*bn estate for payment of his debts. 
Bale v. Hatton, T. 1687. 1 Vent. 
164. ' .7 

• 69. ’Hie coyrt will not relieve 
“gainst die breach of a condition in 
a voluntary settlement. Unedulr. v. 
Longda/ii. E. 1687.1 Veni. 440. 

70. A purchaser, with notice of a 
voluntary jeau made by tho vendor 
»o bk ovm daughter, took security 
Irom the vendor, that his daughter, 
Mlicn of age, should surrender ibe 
lawmtMt tfae purchaser. Decreed, 
the daughter., shall enjoy the lease 
sgainat the. ; pu*diosc.T. Jtuning, v. 
SeUocbT.yWfc} Vem. 467 


71..A 
yd 
for 

tndcri,tbe 
hlto/. A(/ 

Vm-:#' 

72. llwajr 
.equity can 
uletiL . 
omltM 


in tail, in n 
brought u bill 
deed; but it ap- 
jWtail was discon- 
‘ VWU not relieve 

-H. 1688. 2 

lTulips, E. 




m 0 . 




who paid no fiw, is a purchaser, nml 
shhllavqul a.roliiotunr. conveyance. 
Siam v* SU*HdukJg*l6Qij .2 Veni. 

*:*'■• • •• 

made *\Vohriitaiy scttlc- 
tneip&oir JB. who afterwards agreed 
k> dafoer ^jtewiftaiUteptisidtfation. 
illiil agreement shall bind in equity, 
for a voluntiny settlement may be 
surrendered volunbuSly, WenlwoKtk 

Devergiwy, tL lfi9fl.Pre.inCh. 
OQ. k • * • **•. •'*<*• si' • 

75. Voluntary articles shall never 
be act aside against an ahsoiote pur¬ 
chaser, although, sudt purchaser hgd 
notice by being a party to the articles. 1 
Scd /inert, for there was another 
point in the case which might be die 
foundation of the judgiucut. Porctll 
w. PleytMt, II. 1702. Id Via. Ab. 
118, pi. 5. 1 Bro. P. C- 6. 

76. 1. S. made a voluntary set lie- 
ment to truntecs and dicir lieirs in 
trust, to receive the profits, aud to 
put them out for the increase of die 
fortunes of hi* daughters, A. and JJ. 
and al*o executed a bond to the satae 
trustees to pay them *£1000 on a Ctr- 
Uin duy, but kept both deed and 
bond by him till his death, and re¬ 
ceived the profits, and theu, by will, 
taking notice of tbe bond, be gave 
h.gaciCN to A. and B. m satislacbon 
thereof, and tbe surplus of his per¬ 
sonal estate to liis said two daughters 
aud his four younger children. Yet 
A, and B. electing tohave.thc benefit 
of the setilemeut and the. bond, de¬ 
creed for diem, and an account:.of 
die profits from the date of the set¬ 
tlement, and the .£1000 with into- 
rest, from the time it was made pay¬ 
able by the bond, it was so>decreed. 
JMov w. IIemage> AL 17*0., Fie. 

m Gi. 210 . ... . 

77. A. made V.fcluntey seftle- 
of an estate. subject to 

For ha rni 



of the 
«*ND$his eldest 
.to his firtt 
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fcc. tons ip tail, remainder over, and 
.by hit will he gave a cttoskisrahle 
estate to hit ftrabd*on. • Although it 
•was proved that A. always kept Urn 
firift settlement hi his poaaefciotv and 
never published it, and that after hm 
death it was found aiMfig>nyte pa¬ 
pers, and the last AevdJmp often 
mentioned by him, and he told the 
'tenants that plaintiff was to be their 
landlord after his death, yet the court 
m ould not relieve die eon against the 
first settlement. Clawing v. C/o- 
verikg, R. 1704. € V era. 473. In 
Hie. ib Ch. 235, and 1 Bro. P. G. 
122, S. C. it that dated A. made 
a voluntary settlement on hia eldest 
son and hu heirs, without power of 
.revocation; afterwards lie made a 
‘'settlement On bis second son for life, 
remainder to his first, ami other sons 
in 1 Uil, and died. 'ITic first .deed 
come to the bawls of the eldest sun’s 
heir, and die other to the second son, 
who brought a bill to set aside die 
lint, but both sons having been other¬ 
wise provided fiir, hdd, that tliough 
botlw deeds were voluntary, yet the 
rnniidermtioa of being a younger 
cliild was not sufficient to set aside 

0 

the first. 

78. A voluntary covenant is not to 
be corned iu equity beyond the lct- 

* ter. Ihjae v. Grey, T. 1713.2 Vera. 
693. 

79. A putphflier for a valuable 
couAderatwn, and widi notice of all 
transaction^ shill not afoid a con¬ 
veyance, banable by a tenant in tail 
wall consent of the tenant for life, it 
.being at the time of the conveyance 
■ to him by the remaaider.mii iu fee, 

• a dry Tevcnoou’ e ap ect int upon on 
estate .tad/and of no value in the^nre 

. of the Uw. Buckley v. Arnold, T. 
. 1716. M Vm. A$l*Q, p|. 10.. 

80. A. madt^a voluntary settle- 
MmtetoQ her nephew, without power 
ofser<H^tioo, 


A.burnt 
tied 

Bill _ . 

the copy dT 
dismissed 
copy was 


i * 



deed, and set- 
nephew. 
to esiublislft 
sctdcmnit wan 
aikt the utteslcil 
tt> be ddnerctl 


lip to the second .nephew, because 
it hud been fraudulently obtained. 
‘Saldred v. CilAttm, Mv 1719. .'1 

P.W.377. 

81. Of two voluntary deeds, if 
the first be made absolute again»i 
die intent of die party, the second 

shall pivvuU. 8. 07 

82. Equity will not take away 
any defence the party may have at 
law to a voluntary deed, other *:/*•, 
if a deed for a good consideration 

by a v 



were iiucnavgcd by a voluntary re¬ 
lease. P round v. Turner , M. 1730. 
1‘ila. l(X>. 

83. A pretended tale of lands by 
>V. shortly before his bankruptcy , to 

is brother, t cat *et abide m Inis case, 
the Wat. 1 Juc. 1. c. 13, thereby 
voluntary conveyance* by pcrwni 
who afterward* become ' bankrupt 
are void. 1)e Gofft v. IVard, II. 
1733. 0 Eq.Ab. 119 , pi I. 

84. A. filed his bill to be relieved 
against a long* lease fraudulently 
granted by his ancestor, but jfc:was 
dismissed for want of sufficient proof. 
He afterwards filed a 1 new bill, charg¬ 
ing sufficient proof .of. did fraud, and 
upon die bearing, • the lease was set 
aside. Colter v. Barrymore 9 E. 
1733. VBro. P. C. 80. 

85. If« freeman of London maltha. 

a voliuitary deed iu consideraliop of 
love and affection only, and reserves 
the power over the estate Jo himself, 
the property will continue, nd: is 
Kubject to (he cushhu.. Sutiti;*. 
Fefhxes, T. 174|fc ’ « Atk. 62. 
•377. >**/!' *’ ' 

a Uttnd »« hu plate, 

& £mW*™Ty c&, for where . 


ft m 
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deeds it; 


aninstlnfl assignee*. Tyrrell, Hope, 
Jf. 1743. UA\k.3&L, v t ^- ; .. r 

87. lliuneli aconvcyiaafc made,: 

by a man, who within y month after 
became bankrupt! will betotaside 
in equity as an atobte cdlw ey a a c cy 
yet the court will order it to aland 
as « security, for fro much ns is; really 
due. Burnell v. B.-1746. 

Kidgw. Ca. temp. Hardw. £86. * t 

ail uoq. • ... 

88 . A.fcad a power to charge r 
nim of motu^ on land by deed or 

. Will, and executed it by a voluntary 
. deed. • The court in favour of the 
creditor* of A. will consider it aa 
. personal assets, and lay bold of h 
for their benefit, rack v. Balhunt, 

T. 1716. s Atk.CCy. 

89. If a voluntary conveyance is 
. made by a mao without cotwidera- 
^ lion, (for the benefit of liis own 

finraly), and ho is indebted at the 
time, or sells it afterwards! it is frau- 
• dulcfit by the statutes of Elis, and 
therefore if a person huitled to an 
estate in foe tales a conveyance, so 
as to pnt lhe right in another, it ia 
a fraud. * Vndtncood v. Ilithcox , 
T. 1749. l Vcs.279. * 

DU. 'The determinations on the 
C7 liliz. are, that every voluntary 
conveyancemade, where afterwards 
there u a mbsAjucnt purchaser for 
a valuable coniidorutioo, thougli uo 
fraud » ilk volun tary conveyance, 
vltotIboperaon making it at all indebted, 
j vet aum. jsft re v plun tary conveyance 
ivmCTfliwiflfe subsequent pur- 


chiidhntboot confridcrmtioo.and died 


ih favoqjr 


voluntary convcjrance ia 
man without cotuidera- 


; indebted,, btftdurt ifc^rotdd b? con~ 
>idmd ai prt of’WtiMfcte for.the 
benefit of cnriitwtw$4Q tint fouu- 

\&m. fet; Sint |%prvc<**>d “ 

tW^ntioo of ^oo«r> i^fcyour. 
of. 4 *dfrn.i ;•!FoKMeod 

91. To makli^oU Byohmtary cooS 
veyance k must* tkarly appear 
have been executedfoM^JM^ 

of detrending creditors. Britan v, r 
Cotter, £. 1786. 1 fiidgw.F. C.7 
305. ‘ • *’• '• ! 

92. A. by a voluntary deed, 
signed all die personal estate which V 
he theu was, or roiglit at any time., 
afterwards be possessed of, ur ep-/* 
titled to, upon trust, to pay the in¬ 
terest, &c. to himself for fife, and 
after his decease, to such persons as 
he should appoint by will for their * 


clasc..:xjfc^^ 27 

and 13 is 

a vo!d'nt^ oa^v^^ of rcaj estate, 
by oik .poi'at the time, 
thmi|h > ha becomes in¬ 

debted, if .thsWvoKrdlary. cOnreytuce 
was nwdeTorf i»HWf «d oo pttt^ 
culm- evidi 
deceive an 





i hc should appoint by will for their * 
lives, and subject thereto to pay the* 
principal to his nest of kin, who 
should be living .at bis decease, bis, 
her, or their execute*, kc.. Soon^ 
afterwards (he testator by his wil’. gate - 
some legacies, and gave the rams 
to the persons by name, who were 
his uvxl of kin; at tlie.execution of 
that deed, and at his death, upon 
whose bill claiming under the deed, 
an account of the trust estate re- 
i ceived by the trustees, and of the per- 
| soiml estate, &c. and to let aside the 
1 legacies; it was held that the power 
was not executed by the vilL tut 
one of the pkmtifis being dearly 
affected with notice, and acquietence 
m the plan of ffmnfi the.fcgaoea 
instead of executing the .power, the 
cause was ordered tostundover, with 
liberty to file a bilKtd tstaUkhtha - 
legacies ; the court **• 

•liferSSSSS-Slit'of ■ 



Orjfin 

$4. 
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wid against ^editors,1,1*7 Hated \T***r,Jm*», . obtained by an 
to Other purposes. ' Curd* v.' Frier, Ugent frqffthi. pnncipbWwhcre the 
H; 1*06. ia vk 103. .. gift ap^WfMWW fi *1 vpuiont fraud 

94. A Tolunury ^tUWnl,n*i. wiDWrapw^od.W^dl «h»mw« 
by a widow opon^a clcr3*ri%*nd } the 

h|a family, but.bblaioetT bf'*diie 1 u to stock M JWFbHntod*** 1» he a 
Htflueoce, and abused coo&MMie in | provision upon, or iUHnducemrat td 
the defendant, rtho jm&ttyX: to marriage, but when tho. relation -of 
manage her affaiia-asWr agent, was the parties, and other circurwtauw*' 
stands in ihia.case upon principles I justify an inquiry opcrn principled of 
of public policy, and aa applicable public policy or utility, the dour twill 
to the relation bet wren guardian and I uot decree costa. Ilnrrit ▼. 7 resun- ' 
nurd, foruo interest obtained ihrongh I lucre, E. 1808. 15 Ves. 34.- ... 

llie fraud of another person can be I tKi- Where the verdict in an issua 
maintained. HngoenU a. Baicky, has cstablislicd dist a full conaidera- 
M. 1807. 14 Ves. 27U. Vide Bridg- tion for a. lease has not been paid, 
man t. Green, a Ves. 687. Wilm. I tHc courtwill decree it to bo delivered 
58.64. • . ; [up. S.C. .<**-• 

' ,'95. The court will not set aside | 


DEEDS III. 


Obtained by Fraud, Duma, or Circumvention. 


^ 97. It is a constant rule in equity ] 
-lo avoid a release where there is tap- 
prtttio rtri, or nggnria fabi, and 
therefore a release gained frqm one 
who was made to beliove lie should 
be compelled to pay costs, was set 
aside. Gee r. Spencer, H. 1681. 1 
Vern. 33: , Knight v. Cole, .1 1-ea. 
101.; : Broderick v. Brod«ick, 2 
Eq. Ab. 480. * 

08;- But where a legacy was given 
to ttfem*, An conditiou not to- marry 
B. without cdhtehti which legacy not 


beia| deviaed over, waa only in ter- 
rorem, aod sbe having married the 
said .Bf .-before :ber lather's death, 
and. haring been advised that-the In* 


to her broth* bo payment of £ 000 . 
Afterwards sfejvbugfct her bill to 
net Made the suggesting that 


Inti on got an e*t»te«t an tmder-vaW, 
the court act aside the coutmrr. 
Phitipti.Duke of Pucks, II. 1083. 
lVcm.217. 

100. Oncftbst could read toadu in 

agreement for 21 ycwi. . Thc l*Mor . 
drew the Ira*© for oueyear, and read 
it 21. Equity wouM not rejiqrto the 
lessee. Srd sti iu, iNw had not been 
able lo read. Aitod* H-.1684; ante, 
tit. Agrtmcnt, - • 

101. Equity reHeted agaM the : 
grant of a rent-charge in foe, to com- • 
raeuce on failure ofissue iulhegrwife>r, ; 
□odor circumstances id greet neeea-^. 
sky m the grantor, and grow fraud *- 
in die grantee./ Ardglam 

rhampt & I084i TVdn.-WR? 
For the cases of this c£a*/ i*b 
tit. Frauds i. fletfjM'i % v ...' • 

102. A.'drawhjB.tyoiflDg gent&l 

from D- 





A.b«g 


in eouity, 
purchase 

til , • . •?’ 


- 
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tdoDcy and mtciTit, and not left' 
liable at law tfc answer the table of 
die land upon the covenant Zouch . 
v. Sicuine, K. IWW. 1. Vena. 320. ^ r 

1(171. if a contingent remainder U, 
destroyed by a legal conveyance, and 
that conveyance obtained by. fraud, 
equity will relieve against it. 1 Engle- 
field v. Eitglrjidd, H. 1686.1 Vem. 
445. % . ' . •• 

104. lupiity will relieve against a* 
conveyance hy deed and fine! with¬ 
out consideration, and obtained by 
fraud. WUJ&moUy or Woodktmae v. 
BrtntfieldyM- 3693^ 2 Vem,.007. 

105. A feme covert % heir at law, 
uml her hpsbgiid, being drawn in to 
wiccute. articles for supplying the 
defect of surrender of copyhold 
lajqrf* to .Iho uae of a will, whereby 
they were devised to the plaintiff, 
the court would not allow (lie plain¬ 
tiff to carry these articles into execu¬ 
tion by reason of the frauds which 
appeared in this case. Vrtston v. 
Il'axey, T. 1697. Prc. in Cli. 76. 

106 . A. borrowed £Q00 of B. 
and gave hifn a mortgage of a term 
of do years, to commence in seven 
years, nud defeasanced to lie void 
oil Jl.'s paying A. ^£40 for eight 
years. Equity relieved against this 
mortgage, on payment of the ,£200 
xmd simple interest. James v. Oadei, 
W. 1700. ft Vein. 402. 

J07- : I.iS. who was to have had i 
cyiusidWitiJe^ gdvantkges under a will, 
M‘af t d{|wa into .rir£ke a composition 
forhiJjjghtj ahd to pvt a release. 
Afterwards, by wijL he devised the 
refiduo td ; lii^ vifafto condition, to 
pay his deft*. . Hep, bis right to 
set aside die ntato was deviaeable, 
and ' that . the . words* were proper. 
Drew St*. 1701. 1 JEq. 


yet if nfrftmid >R>n 
t relieve. dVoodt^ 



&8*, and took a covenant from him, 
bv another deed,; that# A. should 
think /fc.Bj; shbuld ^povey to.A. 
so rpiK^of the mortgaged estate a* 

tW^tee&tl* money 
SO -vearThe 
cotui.set;aside this covenant hn- 
cousBo^Lblo-; fqr -a man shall 
have interest money arid si.' 

collateral advantage also. Jenuiag* 
v. IVurd , M. I707j. # '2 Vem. 520.^ 

110. A man, deaf mid dumb, suf¬ 
fered a common recovery of iiuaileii J 
lamls, assisted by Lis unde, and tliea\ 
settled the same to certain., 

. Ihoiigh no undue influence nppefcrec) i 
yet, as the tmde was interested, the? 
court set uaide the settlement Ferres?. 
v. Ferns, T. 1709. 2 Eu. Ab. 695, 
pi. 1. (c). . . 

111. Where a man, under fesr, 
enters iuto an engagement, atul after-1 
wards, whan at liberty, ratifies it. b*£ 
a bond and judgment, equity .will* 
not relieve him. Goodman v. Sciuc, ' 
T. 1709. 2 Eq# Ab. 187), pi. 2. . v 

112. A covenant by the 

before marriage to release the wire’s 
guardian (within two days after mar- 
nag* j of all uccouuts of mesne |»ro- 
fits, wtiH set aside iu equity as beiug 
extortci] from the hoilnuid, nod in 
nature of a marriage brocage con¬ 
tract. Duke of ILumilUm v. J Jird 
Mtdmu, T. 1710. 1 P.W. 12.1. I 
Salk. 158. 1 Bro. P. Q, 54 . • ;. 

113. A devisee under a will defec¬ 
tively executed, represents tfyj will 
as dulv executed, and for a small 
sum gains a release from the heir, 
ltdease set aside. Broderick v, 
Broderick , M. 17f3.1 R W. S3}). 

114- When articles and a qonvey- 
an<* are not obtained . with /. the 
■triclcst fairness, equity ‘will .set 
wide flic conveying ^tordet t&e! 
purchase to stiuid as M^ecuki^.for 
the CDUiideratiAnmnW.' ‘.WIu/w'v. 
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louse worth £-\0 a year for £lOO> 
and sell it again in a few days for 
£p00 9 equity will compel A. to 
account with B-V for the 
Spencer v. Ck^ T. 1723? 9 Mold. 
< 29 . . ’. ’ *'*' % 

llfl. A input, 18 years old.* is 
not disabled by 11 fc 12 Wflf. IU. 
c. 4. to brfng bb bill iri equity, to act 
aside a conveyance fraudulently ob¬ 
tained from lift ancestor. Cur rick 
v. Erriugto n/T. 1723. 9 Mod. 35. 
Mos. 8. 

117. A conveyance in this case 
wU set aside, because obtained from 
n M-cak man, 72 years old, and a 
pauper, for a small consideration. 
Clarkson v. llanxroi y, M. 1723. 2 
F. \V. 20.3. 

118. Where a lease for year*, 
worth .£200. per annum, belonged 
to two co-partners, and one of them, 
upon a false suggestion, that a line 
of £250 was to be paid for the 

; renewal, obtained an assignment of 
the other's moiety for «£2Q. Equity 
set aside this conveyance as fraudu¬ 
lent, aud ordered the assignees to 
account for a moiety of the profits. 
Evans v. HtMn, 11. 1724.!) Moil 
83. 

11Q. Equity will sot aside a deed 
obtained from a weak man, by mw- 
represenUtiod, but not u will, fur 
that is revocable. James ▼. Credits, 
E. 1725* 2 P. W. 270. 

120. Upon die deat h of a second 
brother, his eldest and youngest con¬ 
sulted a schoolmaster," as to which 
of them Lad a right to the lands, 
» who gave his opinion in favour of 
the youngest;, whereupon they agreed 
16 divide', the estate, but tho court 
set aside the con veyanceuof the moiety, 
itemed by mistake. Lems. 

t.- woe Mos; 

• • cV* 

1*1. Kquitj will not rdi**o.n*h 
■gwniit my agreement of deitf 
from him whooiu liquor, tbtfrff&r 
that mufln, for fiiif 
courage drtoiaiijerKi 




the management or contrivance of 
him whor.gmined .the deed, die man 
was draw* in to drink; Johiwp v. 
MedlksUt, T. .1734. 3 P. W. 130, 
(n> '*£***'.. .. 

122. A freeman of London left 
his daughter £\ 0,(0), and recom¬ 
mended her to release her orphanage 
part, which she did. She is not 
bound b> her ignorance of die Jaw, 
but may raako her election and 
avoid the release, of found to her 
advantage, after an account taken of 
her father’s personal estate. J Wy 
v. Ucfbouvric, T. 1734. 3 P. \V B 
. 021 . 

123. A. on his marriage, articled 
to soldo his whole estate upon him* 
self for life, remainder to his first 
and oilier sons in tail; no settlement 
was made pursuant to tliese artic les, 
but B. when his eldest soil attained 
21, prevailed on him by dircau aud 
promises, and under a total igno¬ 
rance of the articles, to join ui a 
settlement, whereby die estate Was 
limited to different uses, and a power 
given to dir: fadicr to make a juhi- 
turc. 'iliis settlement was set aside, 
m against the eldest son, for fraud, 
and the articles were established, 
and the father havhy, on bis second 
marriage, given a bond, conditioned 
for making her a jointure• : that 
bond was also set aside, as against 
die heir, and the wife was put to 
seek satisfaction for the penalty of 
the bond out of die personal asset* 
of A. Jecen vi Jeters, E. 1735* 
4 Bro. P. C. 1!». Scrape v. Offley, 
K. I73G. 4 Bio. P. C. 237. S. P. 

' 124. Where a purchaser hasgiveu 
a full value for an estate, the mfetako 
or ignnranco of soum of. the portfei 
conveying of oieir. claim-uodcr a 
rowriajje *tfdnait,^Ul wit two 
l/> the <far<ahiBoB. o f j Wpfrrchmcr. 
JftfW *: Harm, MiiM. 9 Atfc. 

shall % .Wdeqnato 
iaupL•*' raevte, if the 

of hi. 
'P. W. 7«7. 
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Stevens v. Lonl Bateman, 1 Bio. 
CI1.Ca. e2. •' 

125. Though a min fa attested by 
due process, yet if obliged to exfecete 
a conveyance *. while* und< 
equity will relieve as a case 
J Sirkolk *..XkhoUi 9 ht. 1737.il' 
Atk. 400- * • ••••••.• - 

a l«; K Ki r J. B> ranaioder-man in 
tail, being distressed, conveyed two 
manors of tile yearly value of ,£S00 
expectant on. an estate for life, in 
his nude S; B; for ,£300 to defend 
dant, kia Aetft and anight, after the 
decease of S. B. without issue male. 
Sir L B. brought a bill to be relieved 
against this bargain as unconscionable. 
Lord Ilanlaicke held k a void con- 
vdyance, even in point of law. for 
as the plaintiff had only a remainder 
in tail, he could not dispose of the 
inheritance. Sir J . liarnadiston v. 
Lingood, E. 1740. fl Atk. 133. 
Bam. Ch. Rep. 337- Vide Lawlcy 
v. Hooper, 3 Atk. 278. Willis r. 
J crucian, 2 Atk. 251. 

.127. Two persons, executors and 
trustees under a will, would not 
prove it, nor suffer, tutui que trust 
to take out administration an* lot. 
auucso, till be hod executed a 
deed, by which he was to pay 
•flOO to ooe executor, and £<*00 u> 
the other, within six months after 
they shall have exhibited an inventory. 
’’ j # declared the deed 

obtained, and decreed an 
i&Mna&to plaintiffs, of 
“MOOtertifSOO. Jyiiffe 
i; 1740.2 Atk. 58.' 
%h tiw obtained an 
a rccoveiy 

from fain duster to answer otic par- 

used 


'On*- Cory, I Ves. 19- Kwcbont, 
w. Ainftant, 1 Bro (%:Ca. 369* 
374.;HWte VI WM:3 fcro. Cb. 

V « p ence eaten into » htfrd 

bmain Ml 
wfflfiot relirnbm auleu f 
pain.-. WiOuy, Jtmegtn, It’i74| n * 

8 Aik. m. v.. 

/ 130. It is 00 ground* for a court 
of equity to set iuitt a. 
person put an unguarded 




rdieved, 

Mi 


m (t)- T«drffli.S 


in another. Langley r. Brawn, t .f 
1741. 2 Atk. 202. / •* ^ 

131. A. had an advowson nrtpcji^ 
he intended for his son, bill in bis 
infirmity he was prevailed upon toVif 
•ell it to B. .Equity will not execute > 
this contract, though no fraud was Vj 
imputable to'B. Belli, Hazard,£ 
£. J742. 9 Mod. 309. ' 

132. A solicitor made an absolute^ 
conveyance to himself of .£l000frotn.> • 
the plaintiff's wife, while separated^ 
from her husband, in consideration of ^ 
srnices done and favours the aw.;-;*- 
Lord Jfanhcickc , on all -ircum- fo 
stances, decreed, the deed stfould 
only stand as a security for such sum 
as was justly due to the solicitor. * 
Sir IV. Sanderson v. Glass, T. 1742. ' 
3 Atk. 296. 

133. Plaintiff was heir at law to 
Sir John Lee, and bought* bill to ; 
wi aside a conveyance of an estate by 
Sir John to defendant; finder circum¬ 
stances of very glaring impoaitioffand 
undue influence. Lord Hardwkke 
directed die trusties of the convey¬ 
ance to give plaintiff potsesaiba, and 
convey to him, with a savingclause 
for Sir John's creditors, if aniy. Bear ' 
nef v. Fade, T. 1742. 2 Atk. 324. 

134. E. having obtained from T. 
the gnat of astewaiiWirp-ferhiiimdf 
and bis bdr^ undc" 

it an revocable al phte^ WM or- 
*n>d to oav cost* 

. fc-iw .* r* •• r* . # 1 . 

rnn fi» pant of 





417 


IIL 


T. 174C. iAttm j Mod. 
CW1. * , •• # 

135. Whew in a treaty ana party 
wilfully couceals a nuterklftlptjo 
keeptbe otherparty in %nc*afliqe, fud 


equity . wui .set nine me contract. 
$e?dey.ftM, E.^744 iJBro. 
KC-497. 

. 156. X S^pa^ujNJ/a* ortato of 
hi annt for .£10,000, which waa 
proved to bnwqtlh .£20,000 tad ui>r 
wards, hut is the conrejaneu the 
cuusiderattoo of natural love and af¬ 
fection wai added. Held a grow 
fraud on the aunt, aud the convey¬ 
ance waa accordingly set aside. Fil- 
mer v. Goff, U- 1774- 7 Bio. P.C. 
70. 

137- If • conveyance good at law 
is set aside for fraud in equity, and 
the grantori#. obliged to cotne into 
equity, he must do equity, or bo shall 


v. Ballot College, M. 1744. y Mod. 

4J*/ - . . ‘ 

% 138. A. obtained a conveyance 
from an insane person long before 
any commission of lunacy issued. 
This is n. Grand, and the conveyance 


creditor by degit, whether he could 
recover it law or not.'. 8ed teens if 
the deed )ud been merely voluntary, 
and no fraud. Jknnet v. Hutgrtne, 
M l750- 8 Ves. 51. 

148. A. being poor and weak in bis 
imellecta, #*s prevailed ujwu by 13. 
to sign a paper alledgod to be an ap¬ 
pointment of B. as receiver of a small 
estate then let far £%0 per tinman 
on a lease almost aspired; this paper 
afterwards turned out he an agree¬ 
ment for a lesso of die estate to JB. 
at Xl4 per oakum. Soon after If. 
obtained an actual lease from A. of 
this estate for 41 yearn *X £lt prr 
annum in cousakratioa ;nf 5s. a re¬ 
ceipt for which was sigund and Wit- 
paaacd, but no notice taken of the 
agreement Held, the leaes was void, 
as obtained by fraud and imposition. 
Webb v. St. Idtwrtncc, T. 1751. 5 
Uro. P. C. 30. ? . 

14J. A fiuber, by misrepresenta¬ 
tion, imposed upon a trustee in a set¬ 
tlement to consent to his execution 
of a power. On a bill to set aside 
the appointment, the trustees were 
admitted to prove the : imposition, 
but the father was not to clear hinv- 


ahall be aet aside, tliough Ike coosi- self. Scrvggt v. Seroggt, R. |7$5. fc 
deration mooey was near the value of Amb. 27i. . 

the estate. Evans v. Blood, H. 144. Nocouteytnoe for a ytkable 
174& 4 adl*.,c 557. 1 counideratioucau afterwards beset yp 


139. A6«e»«neut, if reasouablc, | 
and to wdJ^fiu&tly dwpuUa, aul no 
unto ad»»nt*gc, shall not be set 
add. became the )iarty m» drunk, 
«r paten*! auiboritj uwd. Cory ». 
Cory, T. 1747- 1 Vfe*. 19. 

. 140. Where a deed, executed by 
one just after coming of age, to an 
agent, without fraud, Cwuvcying a 
feyen i oB I«ri?t80, whereas a bounty 
or gift ody was intNuiiSd, the court 
‘ *b*oliu4y nssoorti tbe 







144. No coureyv&ce for a *tk»bJo 
cousideratioik cao afterwards be setpp 
as a gift; many conveyances hsK 
been set aside on that ground, the 
prescat was a frctkioui comaderation 
inserted by the desire of the-grantor 
himself, yet it was set aside* $1 equity, 
though maud a gift by ihohuy, avid 
an uccouut war directed. JirLigman • 
v. Green, T. 1755. SVc*. 697, 

145- Where a husband by force 
compels his wife to -watte a deed i- 
of separation, rad thereby to accept' 
a mamtenanoe mbohvinfiwidr 'tQ bw 

relievo 

proper 
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^deration hanafde paid, held a good 
defence, though the consideration 
vts much less than the real value. 
Bullock v. Sadlier , II. 1776. Amb. 
764. . • 

147. Equity will not set aside, a 
deed entered into by partfcs apprised 
of their rights m older tie put at end 
to a suit, although upon inadequate 
ennsiderations. Stephem v.- Lord 
Bateman, M. 1778, Uko.ai.Ct. 
22 . 

148. Equity will not set aside leases 
for Hves. obtained by the aeciUs of a 
deceased man of wok in tell eel 8 upon 
inadequate considerations as fraudu¬ 
lent. • G art tide r. Itkerwood, M. 
1788. 1 Bits Ch. Ca. 558. 

140.. A son, taunt in tail, subject 
to the life estate of liis mother, nude 
t settlement of bis estate for die be¬ 
nefit of hi| family, in pursuance of an 
agreement so to do in hi* mother* 
life-time; though the father bad used 
his paternal authority aud inthienie 
in recommending Ids son to make 
this settlement, equity Would not ou 
dial account set it asiilo upon the ap¬ 
plication of the other cliiMrcn, for 
tho motive was to bcanplaiulcd. Aoi- 
ebant v. Kinchant , E. 1784. 1 Uro. 
Ch.Ca.06y.. • 

150.;R. W. being seised in fee of 
the lands of D. demised die same in 
1600 to T. U.a papist,for three live *, 
rencwivWo for ever at £<& per w/- 
9Hm> abid&tl as a fine upon the iu- 

ocW life; one life 
died ii^ when It. W. executed 
a rencwSlhd .added another life; 
T. H^%A727, ^hcn W. It. his 
eldest son^Oo .* papisd, became 
seised assjpedul.ckafMuiit; iu i74fl> 
he conveyed alL his interest to M.T. 
iu dmsideratiofL of JROO; M. T. 

obtam<d^Lnitic4; W.fcl** 

|fl!75 1 I— ^J T<M?>in/a««f '(l.nalifMr 


751 


iv infant .daughter. 



in 1770,.during tbe minority of A, 
who J>«a^.rf«ge t ht J77«*aod in 
. 1778, the appellants fil^d their bill iu 
the Esxiwqucr, wfilch :they amended 
jo l779/4hargiivg that;W f R. wiisf 
wqak undefettnding, almiost an idiot { 
that he wfes imposed upon jby J. Jv. 
for whom, M.T. was only a trpstet- 
that nd consideration was paid • that 
the consideration pretended,*!! made 
up of false accounts by j. K. who, 
being au attorney, bad alarmed W. 
R. by telling him that his interest 
Was discoverable under tho popery 
Ian s, and that therefore he mast (Con¬ 
vey to some protcitaut to protect it, 
though J. K. kuew that the original 
demise in 1696, was prior to the 
popery acts. Ihal in 1741, J.Kj 
tikd a bill hi tho name of W. u pro- . 
tenant diaco\crcr, against W. R. pmv-v 
iiig to be decreed tho benefits of Uic.' 
demise in lfiJW, ami of the renewals 
ou an allegation that T. R. the father , 
of W. IL had, by his wiU in 1727, * 
dcvUul his interest to papists. J. 
K. proceeded iu the cause, prepared?, 
tho answers of all tin* dcfcd&uits, 
aud m 1742, the court decreed in fa- 
v.'r of VV. the protestnut discoverer, * 
which decree was drawn up by J. 
K. who caused it to be inserted; that 
dojK/silious were read at tlie benrinjr, 
though by the Uegiqgfe minutes Jt 
appeared that none w9e taken iu the 
cause. In 1742 W v assigned the 
ilecrec to M. T. iu trust tor i. K. 
who purchased the inheritance of tlic . 
land*. Appellants, after adducing 
many evidences of fraud, and iuaac- 
quacy of consideration, prayed that • 
the decree in 1742 mightbc set aside 
! f®r fraud, and a renewal /of.the on* 
ginal lease of Uffi. Respondents, 
by ihrir aniwer, insisted on jhe fwsv 
**■ of the transaction, which they 
explained, and insisted on tRa statute 
of limitations as. to matters of to* 
n of time since 
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affirmed by die lord*. ; Mukpby v* 
Kennedy, E. 17 86. 1 Rife*, E C. 
ML 

• 151. A conveyance obtained from 
a person uninformed of hi# right will 
be act aside in equity, though nows 
tall fraud or imposition appears. 
Eroiw v. UtxreUtfH, E. 1787. fi Bro. 
GhlCa. 150.— • - - 
*. *63; A conveyance by m woman 
under any circumstance*, and even 
the moment before m:ininge, is good 

C 'md facie, and bad only if there 
fraud as where mude pending lliffi 
marriage treaty without notice. Lady 
Strathmore v. Boxes, E. 1789.3 Ve*. 
€8. 

153. A deed obtained by fraud or 
duress is no revocation of a will made 
prior thereto. Hatce* v. iVyat, T. 
1790. 3 Bro. Ch.Ca. 156. 

154. Very clear and strong evi¬ 
dence is necessary to imp cadi a lease 
„ at a distance of time, on die ground 
of original fraud practised in obtain¬ 
ing it. CbandoM v. lirotenlow, K 
1791. fi Uidgw. P.C. 397. 

155. A. having an estate in fee of 
£fiOOO per annum, and being tenant 
for life mm waste, of anotlicr estate 
of .£5000 per annum, with the re¬ 
version in tee after an estate tail in 
B. His only sou by ft former mar¬ 
riage' becamsjindcbted hj mortgage, 
annuities and otherwise, to the amount 
of near ^flOtyXX). A. and B. joined 
in conveying both estates to trustees 
tipon trust, % sale or mortgage, sole 
df timber, 1 : or by rents and profits, to 
pay debts, aud apply so much of lire 
rents jmd.pfofita. of shot should re¬ 
main unsold, as should Seem meet to 
diem, 'as a sinking fund, and to pay 
the residue Uf A. and to settle the re¬ 
maining trett estates subject to an an- 
’ nuhy 'of' Xi&X&liO'B; foi ,ihB joint 
lives of laid and nvupdu A. for life 
saa> Wajdc,vrith : power t^ Je«for 
SI years;only, t 
topfr*rve,&c: 
njointureto' A r * 
fot children 
> Vo*. JL- 



pohjlment of. A. arid B.; in default 
thereof, to the appointfuent of 0. sui - 
riving; in default tlu-reof, to.JI. in 
tail male, remainder to the other sons 
of A. in tail malo ; remainder to B. 
hi tail; remainder to the daughters of 
A. in tail^ith cross remainders; re- 
maiiidcr to B. ill fee, with power* of 
felsin^, and frill powers of manage¬ 
ment in the trustees, and a provision 
for the appointment of new trustee* 
us vacancies should happen. Tlio 
trustees raised ,£50,000 by ihortguge 
of Hie settled estate, which tlic> ap¬ 
plied to the debts, and lliey paid 
-£0500 per annum to A. and £*1000 
]icr annum to U. from the dale of the 
settlement. I'pon tho bill of A. to 
set aside die deed (except die trust 
for the debts,) upon a general rliurp* 
of fraud, misapprehension, and mis¬ 
representation, or to controul the 
manogenienl of the trust, and for an 
account against the trustees, tiic court 
held, first, that the deed could not 
be set aside partially for fraud, nor 
inuler this bill totally,' for then tho 
prior estates in the settled estate must 
be rt*-vested clear of incumbrances, 
A. being under covenant to exonerate, 
and die mortgagees, who roust either 
consent to change their securities or 
bn paid, were not |mitieft. fidly, That 
general charges of fraud requited no 
aniwit, and could not support a do¬ 
me; that uprin die evidence diero 
was no fraud or-mistake, und dmt B.’s 
joining to subject the settled'estate* 
was a sufficient consideration. 3d1y, 
r Jbat the court would, hot interfere 
wiili die trustees, there best who mis- 
beliaviour, and that the jtayment of 
the annuity to B. was ffriod. The 
bill thertdorewas ditmiftfed a fth costs; 
and the trustees having bean always 

ready Ip.«r^^b ; d^ co%irt refused 

to rctitn (t ttr 
out 



a • 
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15<L Where the instruments are 
absolutely set aside for fraud, there 
ought not to be a re-conreytnee by 
the party wlio took unde* them. So 
w here there is a conveyance and pos¬ 
sesion is retained, towards aH third 
f non* (lie ownership is not devested ; 
it where deeds are set aside between 
the parties themselves and the heir 
of the party conveying, it must be 
upon actual fraud; and llio retaining 
is onlv evidence, which, with rea¬ 
sonable proof of weak capacity, will 
bo sufficient fio where dwjib air. 
set aside for fraud, bill die estate 
has been conveyed to a third jwis'hi, 
m in instrument not privy u» (V 
fraud; 1 nr where they are vet sm*Ic 
on pajing so much money, u rc-cou- 
vuytmee ought to be decreed. tfatm 
v. Grave*) M. *2 Ye?. jnn. 

U87* Vidt Jkerrii'k t. Urandiy, ;1 
llro. P. C. 358. James r. tii caves, 
2'P. tV. C70. iiiuuut r. \ ;uie, '2 
Aik. 324.- 

157. If a di'rd is absolutely vuid 
at law for covin, (►aid Js»rd Klthw) it 


158. Bill to have deeds of as¬ 
signment of stock delivered up as 
having been obtained .by undu? in¬ 
fluence^' JJefcndant baring lived for. 
tn^ yedr^ Wwjkeeper with plain- 1 
tiflFY father, 'who was vmy old and 
ipfinn, he first executed .'a *ill giv¬ 
ing all the fesidue lo defcm^nt, sub-, 
ject to the contingency of lib daugh¬ 
ter’s death. A fortnight after a dead 
was executed, and in six weeks after 
dial, another deed, Hie father sur¬ 
vived for aonw years. The oulyjevi- 

4b »i»*c of direct influence applied to 

a period four or Jive years silbsc- 
•jurnt to llic execution of the deed. 
An account was also pr.ived of die 
nxripls anrl OijK*udi( ui us of ilcfciulont 
during part of her service, under, 
au ngiccmrnt by which she whs to 
hare mi allowance of 67. in the • 
pound. Defendant wa* a married 
woman, ninl had no property but 
stock; !i> her answ er she denied fraud 
ami inline influence, ond insisted that 
she had duly arcounted, and that the 
greater part of ihe money was laid 
out. J rf.ui Chancellor knew no case 


may, perhaps be. treated as a nullity, 

luit till the case of//move v. Wjw/|, I in which upon fuels ■-o far pi*tenor 
7 Vcs. bis lordship conceived j r«» the deeds, tjie proof Imd beeu put 
there was a great ditfenmee b« tween j opon tin* parly, lie therefore refined 
a deed void at law for covin, and a } to m»:cr die deeds to lie delivered ui» 



«P 

witiuHit mi issue, which plaintiff do¬ 
t-bund to lake. As t^tlic accounts 
it was contended, on the authority 
that at law it wi* n.»t j of Iluhnv v. Tenant. (1 Bro. Ch. 
odmit"- ... •- * ’ 


A«hI which iu etjuity could be. w t 
aside;for fraud, either by caucellii:*; 
it, ok-, by directing a rcconveyuiR e, 


tbne tlie pita of 
but that upou nr- 
LSjtonsWuting a fmmi hi 
; of itbrcduct.il, 
it ahull not pre- 
an act to be done 
other, party. If 
llatm iFtf&tia right, it con Ira- 
dicfyih&Tv. Wore, (Arab. €15.) 
to a verir^'dbnaiilereble4xteu|U Olid 
imuil be iuodAtod- updo U»r prin¬ 



ciple, if : 
induced b 
suleih him us 
"ty 1 it<*Wl V. 
YjWM. 



foot k L (he 


Cl. Hi.) that defendant's separate 
pn.pcrt> should be liable to answer 
uwy balance in her hands, hut Lojd 
Chancellor did not know how lliia 
i-ourl could giw any execution s gainst 
llw |>P)]iertv of a inarrieil woman. 
In Ihil,nr v. Tenant, Lo*d Tkvr* 
h» went no farther than the rent* 
and profits uf (lie wife's estate, not 
against the estate ti 

uot.Hgamstber pahfo.fe-lo4fcii 



dit, 
*WanU, 

Wtmi 18 * 
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tide i Dimdai v, DutewL 1 Vje*. 
juu.196. ** 

Tha^gomt jn. lliU 7 case 
( *m*de a decree upon the vvidjmep of 
pnigla witness amBU/\bf;. positive 
contradiction of the defeocbptVnn-. 

cootaining circtintfUncea giving; 
K gf)a*ter '• credit to the- deposition; 

‘ w defendant/ having. declined 'to 
Uquc. And the court also gave relief 
.qpdn an instrument tliat had been 
*’ delivered up under the iguonuice 
of jjpo party, and wiUi tins know- 

• lcd^e of the other aa to h fact, upon 
. Which the right attached. J'ntl ! 

India Company v. Donald, H. 1804. 

. 9 Vea. 275. 

lfiO. If A., having the fce—iraple 
vof an estate, be induced by fraud 
£ to accept a chattel interest, equity 
,ynU coutroul the setting up of 1I10 
'•lease, butit h doubtful whether the 
icourt will interfere, if the parly ac- 

• cepts the leaser estate through inere 
t ignorance, Saunrkrs v. Anntdry, 

T, 1804. 2 Sell. & L*f. 101. 
x ;101. The court in this case set 
' aside g lease nimle by a mortgagor 
to a mortgagee, the latter inking ad¬ 
vantage of the distresses of the for¬ 
mer, and using his mortgage os an 
instrument to obtain on undue n-k- 
vanUge, and the Icxsor executing the. 
lease ou llie Ijpith of au agreement, 
that lie was to be allowed a cailnin 
•um fur maintenance of himself and 
family out of the property, which 
agreement the lessor did not perform, 
could be .have secured on account 
rightspfcreditors:butitiH(UHit.t- 
ful whether the court would have set 
aside a fair lease on account of the 
mere relation between mortgagor 
and mortgagee. Gubbint v. Crrcd, 
M. 1804. .2 Sell. 8L Lef. 214. 

. »• 182. A.decr&lfQf foreclosure bad, 
op sequestration iit ; l777 r in pursuance 
. of tho IrifA statute of 7 Gao. It a 
ld& against 'an,.' shows *foo*tgagor, 
khowto by the plaintiff;.^ Ws tecta’ 
pefcntfrotp mcptal imbctility'lp 
1 *ict his end 



• * / 


haying been taken in ttfes acromit 
of the jfrtq of* the, d < >od g t U»- pf his 
absence/atod of bk Iwtinff nobody.to 
manage lot defence, and a suJc luiYing 
lieca nad in -1J80 (hi pur*i>oatur of 
such flecree) to the person conduct- 
tug tlse mil 'JThs court 
whole aside as ftandulciu, and di¬ 
rected ,an enquiry into die £irjum-, 
stauces, upon the ground of "Which 
the decree and former proceedings 
were impcachcd/man original bilftiled 
in 1785 by the heir of the mortgagor, 
nnd tlir court Isold thot 0 charge in-’ 
tin* hill, that A. “ wav of a weak and 
u foi ble understanding, approaching-. 
u alnuttt to binary” whs au allegation, 
siithciuitly precise (no demurrer being 
taken) Li put in iasuo that A, was 
41 of insme memory ; beside*, it 
“ being proved that A. was incajnibln 
u of managing himself or bis affairs/' 
he wan held to bn within tlic saving 
of sec. 8 of the above statute, but 
this allegation would not luive Leon ' 
surticicutly precise in a plea, nor in 
11 bill, if demurred to. threat v. 
•fuhnd C7i, il. 1305.-2 Sell, & Lei, 
280. 

Iftl. A. n trader, being iinlebleil 
to Jl. f and having agreed with tho 
comiiii^vioncrh for wide streets, for tho 
purchase of a lot of ground, proposed 
to B. that the coutcyauce should bo 
made to him as a security ,f»>r ilia 
debt, and by a note 4o bis attorney 
rliivrJod the coovovancotq be mode 
to 13. which was nwdt* accordingly, 
and at the same liiuc.a ikrfvussuco 
w.ts ptipareil reciting tiie.bgrocmciit, 

I Hit il was never executed/ .A. then 
directed his attorney iHH io. tMiyer*. 
up die alisolute t»n«tw|rt to J3. 
till tl»* defeasance should be executed, 
uud afterward* A. became bankroll. 
Held that the conveyance to B. war 
au imperfect mott^giy .giyiog him « 
Hj>ccilir lien in prehreiui tbihe other- 
creditors of A., ye^^kcreed tbut B. ’ 
should have 4lm tAovayaiice a* a 
or l& debt; that the prentices 
be ra^ldy and .'after jiaymcht 
a 






D 


4;2 


IlL 


of B’t principal and inter?**, that 
the surplus should go to the uoyun 
of J. ( 'aid s. J<rftiny> E 1805.2 
b< li. K l-ef. 274. 1 tat Hum Rua- 
at II.. IM. 1 Bio Cb. Ci. «6Q. 
J > pci/e Comma, 0 Vet. 1 15. JJi 
prnie Weathrull, 11 Vos. jrj8. E\ 
vrttte H.ugh, #6 402 Moms r. 
UillinsoD, 12 Vcs. 102 . llicin r. 
Alill,12Ves. 114. Butht. Lilimrs, 
2 Austr. 427. Plumb v. Phutt, 
t b 413. 

1G4. A. toted of thr lrsusxro 
in Re of piemiacs, mhich mne let to 
E for m term of sens at X 1 > 8>. 
jcaily let it, agreed bom Jide lo *11 
to B. the rent re«osid by that Itatr 
for the iendue of the teim for a turn, 
the prmupal and nitcieat of mluch 
ant to be mmboised to B m that 
time by the puuptioti of the rent, 
•opposing it punctually paid, and 
at uio same tune A. being induced 
by the accommodation offered him 
by B. in pun basing the reut, made 
a leate for Incs ltncwubl© foi ercr 
to B of the tame pi rouses, and a 
the fame lent mhich E. pud, but 
not to commence or 1»e |usable till 
the i \piratum of E's h jsc , at mhuli 
time the picttuses Mould lx moith 
^20 oi ,£20 pff annum. Held, 
that llu* leate u not imp* * liable 
ai a lease coupled Mith a lain, the 
first tfalumtugi being a fair puiclia* 


of the mil 
though lodiJ 
ditnognUbi 

TtXS 

4or>. 
iris. A 

ugh*, 


id that the ttcond 
by the first, mat not 
from t lease midi 
t a fine. Lain «. 
B05. 2 Sch. fie Ltf 




ignorant of hei 
i upon a 


A and though 


stances oi tbFuroperty, 
she mat of fall age, aa raiem p d m 
the silc, andytc e ited the b ri efest 
of the pmefada' money for h*i\e 
yens, *h< court set the con v eya nce 
aside, iioixithstaudidf jaftaA 
te RKods mftfa, b3k*l 
PmuKe nidi hcimttf j 


asseo f , and die com l said that no 
act mill amount to a coufiimabon 
of an impeachable tiansacuou unless 
the party bat become amt re of the 
fraud, and tt alto amaie that hit act 
will barf the effect of confirming 
*. Murtuy t. Palma, T. 1805. 2 
Sch. & Let. 475 

106. Tbemordt " for dims good 
u rausis and cootideiadont” thromn 
into a pm rinse deed, ate tymptoma 
of fiaud 8. C. lb. 483. 

107 W hue an agent has obtained 
valuable base* and agreements from 
hibpiiuupil, mho imposed (onfidi uce 
in uuu, and the agent mailed him¬ 
self of tlieinctpuicncc, negligence, 
and evtiav again f of die principal, 
the rouit mill set them aside, or 
on In them to stand at a vciunty 
only loi mint has liciu idvanrcd. 
i\ atl v GW, T. 1805 C beh. be 
Ltf. 19.2. 

IfiH An unprached deed cannot 
be supported b\ evidence of consi- 
derationtihliiiintiiomdiose iHidnd 
ra it, ami ehut the iratiunitul is 
sb< \ui to I« I *l«e it lu s on the paity 
1 1 liming In in lit under it to suppoit 
it. S t lOfrf ?Ol. I ulr \ utghan 
t * Jirnl, uud 5 Vrs IS 

10 * Wbcic an insImiMtif is in- 
isml in a matter that dnonnsbatet 
I. u d, the couit in geneial vill set 
it a* ole, but if the me out finals onset 
from pure mistake, from ignorance, 
or from at culeal, die iBftnimenbroaj 
be ii fraud, set mhete it it prepared 
h> the paity himself mho teekt the 
benefit of it, this alone it aufBrteiit 
to i use a stiong suspicion of fraud. 
S. C ib. 501. f tde Plddock v. 
Biomnc, 8 P.W. 288. 

170. W be ic the keeper of a bouse 
foi lunatics obtained a deed by fiaud 
and undue mfloenqp from a peiton 
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of the relation between .gjtardim Horant of their rights, %nd were uuder 
and ward, .though the accounts had the same. influence and crtuUool. 
b«en fettled, and tbo relation between beside* which there wns no confitma- 
wm( had ceased:- so, : u^eperfdent tion. Purcell v. APNtvnaru, T. 
of alt fraud, an attorney** all. not 1806.. 14Vca. 91. 

•lake a gift ftpm hif cj^iitwhilo the 17C. Where there wo* a great i^ 
relation subsists, even though the adequacy of consideration combined 
transaction be the moat moral id with misrepresentation and aujprko 
■A nature. Jfright v. Proud, M. upon parties in extreme durtrew, 
•1806. 13 .yetc 136. . Vide iiidv iguorunt of ■ their interests, amt uot 
Sanderson's .pasc, and Wells v. Mid- properly protected, tho court set 
dleton, cited iii Morse v. Jloyal, 12 aside a conveyance by lease, release, 
.Vea/ 37£, and in Hatch v. Hatch, and line, though the transaction look 
9 Ves. QjJ4,. place Avclvo jears before the bill, 

. 171. Under a consideration of the and a former lull had been dismifsetl, 
hature of the deeds themselves, the on account of die plaintiff not ap* 
circumstance* u\dcr which, and the pcariug, which objectiou was not 
confidential relations of the persons mode cither liy plea or answer, 
by and from whom they were obtained, Pickett v. Loggou, M. 1807. 14 
in this case the court ordered them Ves. 215. 

• to be set aside ss absolute convey- 173. Where parties enter into an 
ancea, and directed thcai to stuud agreement, tbo effect of which nei- 
as a security only for what should iher of them understand, tlio court 
appoar to be due on a general me- will sctitasiile upon tbeground of huiw 
count, though 17 years had elapsed, prists, though no fraud appears, ffillun 
for the parlies throughout were ig- v. IVillan, E. 1809. lu Ves. 72. 


DEEDS IV. 


Deeds hit, concealed, cancelled, suppressed, or destroyed. 


174. The constant distinction now 
is, that where a bill is merely for a 
discovery, no affidavit of the toss is 
necessary, baHf the plaintiff seeks to 


nor, 1 Venn 247. Nicholson r. Pat- 
tuon, 1 Vera. 310. Auou. 1 Vem. 
lBO. Auon. Pre. in Ch. 536 . Anon. 
3 Aik. 17. .Whitchurch r. Golding, 
ft P. W. 541. Dormer v. Perteocue, 
3 Atki 132. Walmthy tv Child, 1 
Ves. 344. Vodh ifja ?. Dafaspn, .3 
Avatr. 8$9. 8. P. vtd an/, ,1. Vent 


which made out plaintiff's title, and 
the bill was brought, to tbo end, that 
after such discovery,^ plaintiff might 
apply to the lords W./dief. On 
demurrer, the defeodahtyras ordered 
to answer, but plattAflT proceed 
no further without leave df tjic court. 
Burbots v. Searle, M, ; l6&& 1 Vera. 

4i6- v-.. 

176. A widow, ^eforatNr second 
marriage, assigned ovsjr^tr&I goods 
to trustees, fur the bspeht of her chil¬ 
dren bt her first busbaafr and d* 

rfn^dded, wbioh'^i^BUds^tut with: 
out hi# privity, and phr- 

sum men- 
and to be the valuo 





IJUMt 


don 



1M f »- 


lOrdered, ilnr* Kb* 

A* deed Aould b6 admitted to be 
read at law. and alto that'the plain 


for- JMftfrp'her jointure, whichB. 
wlm-koeW'^f the intail' engrossed, 
■ndiftw dw *Jtli of A. featertd in 
ejocfniant^iigauist his widow; but the 
cod/%, .rteliered' the Widow, and 



v'tifcb;- if; disclosed, die settlement 
might bav* been made gbod. Saw 
*• PbttM, M.:im- Pre. in Ch. 35. 

"I7&."A.'made * settlement on bia 
marriage; whereby bis son took a life 
lands, subject to b ii own 
lffe'fetate, and plaintiff remainder iu 
fceVefter direr* intermediate remain- 
fieri, ypp ihdsoo's death. A, got at 
the *eWcmeut and destroyed it, but 
the counterpart remained entire in 
hir o\#v) hands. 4 ! which, in his answer, 
hecotifcwed, but insisted that plain¬ 
tiff V remainder bting/rolunlary, lie 
cbold ha ve no aid in equity. Decreed.. 

jt to be brought into 
bi prevent A. 
ito front plaintiff. 
hba*k> 1. 1091. 

of a settlement 


sufficient evi- 


prove the deed, although they now 
claim under it. Lady Holcrojl v. 
Smitk^T. 1702. S Frccm. 239- ' ' 

182. DefendaiU by answer confess¬ 
ed he had iu a passion burnt bia mar¬ 
riage articles, but it being proved that 
be produced them after tne time lie 
said they were burnt, he was commit¬ 
ted, and though he made nath he had 
them not, or could not produce them, 
yet the court would not discharge? 
him till be consented to admit die ar¬ 
ticles to be as set forth ip the bill. 
Sanson ?. Sumuy, TV1706. 2 Vein. 
501. Jit vide Gartaidc f. datcliffc, 
M. 1070. 1 Ch. Ca. 292/S.P;' 

183. In articles, was a covenant to 

covenant iu the settlement that the 
lands were free. This i* not a cove¬ 
nant that the lands are free ; and in 
rndi a awe if any incumbrance is 
discovered lielwccii the executing the 
articles and the settlement, whereof 
the party had no noliae, thatincmn- 
bnuJce shall be discharged before tho 
settlement is seated, far the conceal¬ 
ment is not only a fraud, but it Would 
be needless to enter into a domtfuit 
aJreadv broken; yet agdrist allother 
incumbrances discovered ffteJWards, 
the (wily’s owu covenant Pidy must 
remain. Vake v. Lodfc fitrnerrtL T. 
1706. Gilb."Ea. Ibspr * 










and ju a maH^jniaxWi hot 

not .perfected. .QUker^. Hubs, 1\ 
>718. 1 p. Wtsoi. ■ : 

>85...A l>urdia»er Ofttifeb. ■<- 

fceted by* CoMrtzSSfifem- 

Bullet y„ gvK &f-W&J*. V«• 

* 


1 


/ 



joonvey to 

</*, M„ 1721. 




Jfcnci enjoy* jrnd 
} of ll>e deed, i 
jDaldon y.'.C 
* I P.W.731. 

186. A parol agreement being 
*coiifjewod in UicunsHtT, ahall be ex¬ 
ecuted, especially where die agTC*- 

.fneutyrM. originally iu writing, but 
wa» M, //over v. ftead, H. 1J«4. 
OMud.86. ... 

187. A bond for performance of 
articles, though autcdlqj, was mado 
au exhibit*, and allowed as evidence 
to prove die execution of die articles, 
die limitation be in* inserted and re¬ 
cited iu die condition of diu bond. 
Jiiqk. II., 1724. Gtlb. Ea. Ilcp. 
183.. 

188. A. contracted with It. to tell 
him a house iu MidiUctti , which 
was settled by hi* marriage articles, 
but not perfuming his contract, and 
availing himself of the wont of regis- 
hy of such articles, the court decreed 
him to pay all .costs for the fraud iu 
concealing- the deed. Kadtiflf v; 
SaM, M. 1327. 1 Eq.Ab.357*pi. 

1^ # j| # i • 

J 80. Where a defendant has con¬ 
ed the deeds making out plain¬ 
tiff's title, he dull account for the 
profits Groin the time plaintiff’s title 

accrued- * Beuuei a. nhiUktad, M, 
17SL .3 P-.W-J45, ; 

IflO. Wlrare afijpt ytat gm ee per- 
mits the mortg^pr W Wpi%titl* 
deeds, ind dM mortgagor shewing a 


ireadr.EgtrtoB,!: 

380. 


%•« 


101. It is but.a slight ^pijtj for 
nil hi-ir, to.sa* be wants the, writing*, 
pflds Mccstor, .unU*s Ira claiiuauu* 
d«r scaup deed of iotaO coiwealol. 
from him bjr his ahccstor'jf tfcinii&j 

. Hi*,X 1754. 3 


Tanner v. frits, T. 1754. 3 

dh» 234. •• $, . 

-.i. -- MW, i- Q. 

.one pr his executors, witliouttlra-in¬ 
terference of his co-cxt^ilur, pu»- 
•cssed himself of testator’* papers, 
and puldidy destroyed suck as lie 
thought fit, declining the t^w's 
reau«-»t, that Mime person ooherbe- 
half mi^ii he present at |iie opeiiioc 
of the papers.; JVcsiWm,. although 
each executor lias the wliolo. ottke 

in him, and might do wtui J. C. did, 
yet lie sbould.haye stnid fur bin co- 
executor, who did not seem willing 
to acL J. C. does net seem to Wo 
been interested, and.if he hraiu'W-d 
to conceal aiiy papers, lie wop id nut 
have burnt them puVUdr. bat, clan¬ 
destinely. The court thought. lira 
tide of J. C. subsisting, jtotT as no 
fraud appeared in him, equity must 
follow tl»c law. Cmpptr r. Catcper, 
M. i:s 4.2 P. w; 74G. _ ..G- 

>H3. If p mortgage isWind *u>- 
cclled in the possession orilra i 
gagee, it ia ^ much tCn 

Vj^ J* 


W- 


wmu dead to 
mortgagor. : 
173B. 1 Atk. 

I5H- A*, put 
fendant fl.Y b 
principal aikUr 
them lo th *m 
Held, ihar aiB. 
of the i 




v • * 

inio dc- 

iWireAe 


I * • • 
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inroJIeil, but could not be 
™ 1 ™- A ropy of U taken in 1632 , 
■Hmtcd by five witnesses, was on>! 
duced in court. Held, th*t ibii ropy 

artsy: »s£i 

d Aik. 541. *?**■ 

1 he evidence may be ff ;„ en 

" t '“' v . o{ 0 deed ihatTloTt.TS 

** ho*^- for a prnfert 

’ "** in ado of it. &*/- 

J5J* V- E - *744. 3 Atk. 

^ W and re- 
lewe, the low* was lost, ,„d that was 

objoctod to as a defect Per enrinm, 

JiJ 3 " 0t •« *®*l the s,U 

sunro of the case, for a ccriderstiou 
ben'S proved, the release will 
flmouni to a covenant to stand seised. 
JW« T. J 0Ha , M. 1744. 1 Atk. 

J” 8 : point rolls were burnt Tho 
Pj^uirlpUon therefrom that a sur- 

•nd^idl* 1°** “ * mattCT of *«w, 
•nd neither law nor equity can 

s \ r umpUo11 ° f •***£. 

Si 11 ) 

“ ’ " •tMmtemnlS^S. C(lokes 


w 

by fint (hewing *at it oMe exietmi, 
and cannot be got out of defendantV 
™?,«»d tot, the uae. mwt be 

{"JSS? 1 '?? fc done *7 ""d- 

5 


V. l/e/Hcr:- 

lion or 
» tha, 

Cnoka 

233. 

833. * 
a apotts 

200/*jlt 

?*y 

H one© 
come at. ff 

•troyedor 
W.tU_ 

^‘“ljfcaUtg 
*1750/1,; 


1 Vea. 035. 
^casual destnic 
the evidence 
. *»at law. 
?»740. I Vis. 
ivenng, 0 Vcs. 
'.’Vfcp* there i, 
*,HeOier. 
h»r‘ho proved 
*,«•*■* that 
,*■* «t. 9 umot be 

H. 
-do 



Paw** WHsO.iYte.'xQ. 

to “pply the Ion 
«f . deed charged to be ui defendant*, 

.n&nd», though t strong case for tank- 

«s an immediate decree, yet a trial 

at law must be directed if defendant 

musts on it; but courts of law will 

always adnut the deporition, of tbo 

w Uncase, in equity to be read. da- 

n mg v. Clnering, E. 1751.2Vc«. 
■WJ, 

203. The trust, of a settlement 
made after marriage, were to raise 
proporUon, for daughters on failure 
of owe mak, to whom an estate was 
limited m tail; a daughter not know, 
•ng of die settlement gare a general 
rricare to an only wu of the mmriage, 
who (hod. Decreed, the portion to 
“J raiae .1 notwithstanding die release. 
«W«i v. fiylto*, or Pilton v. 

Jbeme.r 1751. SVes. 303. 

. 11 '“ nj l"« of evidence for 
*>)’porting the content, of a lost deed 
arc, first, to shew that the deed is in 
Um I lands of die opposite party; and 
•mat, a reasonable account must be 
given of the destruction of it, as well 
us of iu contents; in this caw it 
being proved that live deed wa, 
burnt, the court permitted a ropVof 

l l *°** rt «h Saltern t. Mtlhuuh 
M. 1754. Amb. 247. 

T 0,5 ’ W> f*- nude a secret convey- 
* ncp of estates to hi. daueb. 
kr, h, whom lie had given a portion 
on her marriage, and ahe waT alw 

gasss 

*<*pt lha comj»<Ke « aecrat. 

be coniine 4* J. -i-ofthb 



t^ BVoid bctv* 
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was no fraud on die local law, for 
he afterwards paid the fine for not 
serving. Buck v. Blograve , E. 1735, 
Amb. 264. .... * 

2U6. lie wilful concealment or 
destruction of j deedis wfrtod upon 
the parties interested, and therefore 
every thing shall * be presumed in 
their favour again* the pcraon guilty 
of the fraud. Danny v. Teuton , E. 
1758.5 Bro. P.C. 300. 

207- Whert a will recites and re¬ 
fers to a voluntary deed, which cannot 
(after testator’s death), ho found, this 
reference and recital will establish it, 
and it will be considered as incorpo¬ 
rated with, and constituting part of 
the trill- Healey v. C-ophy, E. 1777. 
7 Bro. P. C. 500. 

208. Though a court of law will 
permit a plaintiff to .Acdpn upon a 
lost bond, that does not oust the 
court of Chancery of its concurrent 
jurisdiction. Atkinson v. Leonard , 
11. 1791- 3 Bro. Ch. Cn. 218. 

C0J. A renewal taken by a tenant 
for life, of a lease fur lives, is a trust 
fur the benefit of those in remainder. 


the act 


457 

and a line levied by the heir of such 
tenant for life, keening possession of 
the title deeds, will not bar those in 
remainder, nor will any length of 
time during such a suppression of 
deeds, fur a suppression of deeds ia 
tantamount tu a spoliation in respect' 
to presumption against the party sup- 
pressing. Ilowits v. Steanri, T. J 803. 

1 Sell. & Lef. 209. 

210. A principal is answerable for 
of liw ageut in concealing or 

suppressing deeds, though not do 
with the knowledge of the 
S. C. Mil. 222. 

211. It seems that a suppression 
of deeds is a strong ground for the 
interference of a court of equity to 
prevent tlie operation of a fine even 
in the case of a legal estate, but in tho 
case of n Inwt estate it is daft S. C. 
ibid. 225. 

212. Concealment of a utafcrial 
fact is sufficient to avoid a rclras* 
obtained by the person whose duty it 
was to make the disclosure. 8. C. 
ibid. 209. 


uno 
principal. 


, DEEDS V. 

* * ? 
Deeds delivered tip, or brought into Court for Inspection. 


213. Equity will oblige a tenant 
for life to deliver deeds to the heir, 
ctwjihning the life estate; but if 
there are any numt remainders in 
tail, as long as there is a possibility 
of issue, the court will not order 
them (0 be taken out of the hands of 
the tenant for life.. Joy v. Joy, 2 
Eq. Ab. 284, pi. 4. 

214. If deed* are deposited with 

A. by mortgagor and mortgagee,‘be- 
fore the conditidn broken;. A; u 
trustee for the mortgagor; apd if A 
deliver them to the nxxrtgagtfc^ u ~ 
will not decree them to be dd 
to the mortgagor, Anok* 2 *Eq. 
284, pi. .1. •• * ' 

ills. If *n heir at U* 



for deeds and writing* against the 
widow of his ancestor. be must csts- 
blUb her jointure,'.though. it was 
made after the iriorjiage, and mrt 
pursuant to an; marriage aitidea, bat 
purely voluntary. 'J'otctn f. Duvyi, 
M. 1687. 1 Vferu. 4jfl.. • 

216. if two persons chum under 
the same setUenwiit.- tbecourt will 
order it to be toougbMrftfftuit, that 
bo(b parses may use^t aod uke co- 


bo Ui partesmay use it HQ lake co¬ 
pies. Banbury ?. Bnitoe, H. 1881, 
flCh.Ca. 4S- '' i ;- 4 -V 

p-i- 

fti^oluptarr SCttle- 
jtoa fbr a discovery 
M '^appearing to the 
iatail was discontinued, 
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,tbe court w ould not rtbeire lie pi uu- 
tift Killy ? Beny, II. l 6 Bb 8 
Vein o 

21 b Bill to dsnom uliethei m a 
inotutije made by A to II which 
Lid been aasignc cl lo defendant, there 
v i* nut some tiust tm the bcncht of 

S laintiff Defend tut, by aoswo, 

mud dial thno was any liust ik- 
Uared for liun. Upon lenlu atioo, 
the question was, whetbei aduidml 
Mas obliged to piodute tlie deed 
TLolouii would not compel Inn to 
pic dnee it, using, dut by tins mc- 
tluid all pun base u nu^Iit l*c blown 
up. flail v. Jthusn i, M 17<M 2 
^ up 463. Quk tame** s», the 
lcporUi. 

211). If a conve \anc c is m uk whIi 
a powu Of itsocation. and attu- 
woidWit is nfolcd, Ik to whom lie 
inheritance U tonga mas cninp« I the 
dc id lo be ck livcic d up to him lo U 
camelled, buausi the deed of 11 ro¬ 
tation any be lost, and linn it is un¬ 
reasonable lit otto 1 ckul should U 
st aiding out jIhor L 170 j Cailb 
l£q ltip. I. 

820. 1 X lent man ry on j bad *c- 
cunt>, wlm.li bis law \u idsisi d Inn* 
Mas good, it it piust bid, and lu 
leas nonet that anuthcjpuaiU^itU to 
A, bo iftist dchtti up all tbc wilt 
111 .s, artfi tjie moclgagc died, I jj 
lu tbit Ibtte'may be a tosiuaut 1 
fiymuit of tW'moiH»y uam \ 
Opt* fc CbdolM*, M. 1720 Pa 
m * 

SCI . 4 4 «e*V<ai»h<nf<d bv lie 
ameator* « arnti** to ihe fasonr ot 

Jb* Amuly duds 
maetir, to see 
Ntao be disc mend 
* Uoid Cb*ucelloi 
ifude td^e a own 
.side ike uiate 1 U 7 

. .-M.ftoiotaaMi 

lln m if id. 


iem*nnikr*man bath a right lo the 
aid of equity, to compil persons to 
bung mlQ court the duds and m- 
duitas uhtmg to ibe estate. Rmr$ 
\. Recite IL 172a. 0 Mod. 12d. 
IK.' 

221 On a hill foi a commissimi lo 
ascetuiu llie bounding ot a niauoi, 
an issue was ducted to tijwhit 
lmds wue m defendant** possession. 
But on an appeal, tine dcotc was 
luci cd, nod a commission of inquiry 
. diluted, with a pictiiHis luspuiuin 
| of ill dud* Rot t \ liui Lu, I. 
J72# » Bn PC IS) 

| 221 Bill to oik 10 -hrit acnml 

inotliti, who u up tisiatm s will in 
| bis lisoui, but at ku wlidgid tbc 
dcuU lo U m his bmils lit shill 
pmdttu the dirtls to die plaintiff, 

I though tin % duty* c I tin v ill has not 
>it bull Uud «t 1 1 \ lioi/u \ »Sy- 
diuhtOH, M 172* 9 Mod yo 2Lli. 
Ca «l Stl Ci in Hi 2 

22 1 An onk 1 m uk at the Hulls, 
tlut the dib dull ninthl iiisimU 1 
dud pm id m the cause, id nfir 
ltd In l»v the dipiHiuou, as bong 
put iIkicoI, was du*haigi d hv 1 out 
C linn film, lot that the dtliudiiit 
jbci 1 % healing must not *ti tbc 
sin 11 th of ihi iau*s, o« i'») dud lu 

II kA hobs iu it l*au/s\ Dinas- 


11* 
I I- 


th. co«r.' 

biod^bt 
wbotlMD 
lor liit 
ft ml, U 
l«l H THtl 

n di. bo*jh ft* 



eac AM 

nhttn pitmm 

5 * ‘S. „„ 
tl.iirtrtJw 1 . mudj at 



17C7 - I* W 410 / »rfr IIcmI- 
>u .. LjicI \\ mutton, j P 
I >> 

- 2 G l> rrmLiut'ft .Uxi«s poved . 
Ured, and lctnrnl to it m tu. d^o- 
Mtxrn. PlauiUft cannot compel do- 
hndmt to produce the deed at the 
beajmg, tlie irfcrmte not niaUng a 
p irt of the depostbou. Uotlvut v. 
I'm,I 0 / II ainartoo, H. 17E9 3 
Ml. 14- On*. lamaH w>. the 
editor, lit tuk BcUiaoji v. Pari uig- 
doa.JP \\. XH. 

V37. It» but a dight equity for 
h«T at law to my he «auh uut- 
uhegMk tide aa heir Maodtu 
tnley he dautift under 



DEEDS V. 


*«) 


M Alone, T. 1734. 3 P. W. 286. 
Co. temp. Tnlb. 284. 

228. A. died seised of lands, which 
descended upon B, aditC' iii copar¬ 
cenary. TJ. died Leftf* of 

rent or. partition idtnv 

brought * bill £ W)^dWer as- 
* ' Resting thkt G. bad ail die 

title deeds. that Ath widow 

shall be. relieved hi tfrisCase. Jffbor 
*. Mack, T. 1735; tk. fcmp; Tilb. 
12ri. .*■ ,J i* ; ' * •. • 

220. Pl^itdSff. claimed, by virtne 
4>f a remainder in tail, expectant on 
tenant in tail's dyiug without issue, 
and was the heir mule of the family. 
Defendants wero sisters aud heirs ge¬ 
neral of the tenant iu tail, and by 
their answer allowed that dieir bro¬ 
ther, the tenant in tail, suffered a re¬ 
covery, declaring the use to himself 
in fee, and referred to' the deeds iu 
their custody, llio court ordered 
that. Itfforc the hearing, Ihe defen¬ 
dant ahould leave with dieir clerk in 
rourf*the. deeds, making the tcnaiit 
to tlte pneripe, and leadiug the uses 
of a recovery. Btll'uou V. I'arriug- 
tlon , T. 1735. 3 P. W. 363, 

230. Ihough die court will order 
title deeds to be deposited in the case 
of a reinuiuder-man, whose estate is 
expectant on a mere tenancy for life, 
yet it is never done where the pluin- 
tiff’a interest is more remote, Ivy v. 
Ivy. E. 17». I Atk. 431. tide 
Lord Lampeter v. Pomfret, Amb. 

3 54 South tty V. Stonehouse, 2'Ves. 
612? Jfofd ip- Peering, 1 Veg; inn, 
72.-77.- Sntith 1 ®;* Cooke,# Atk/ 

382. -• s* • 

23 l . A jointress bad her own part 
of tha mirtfegs settlement in her cus¬ 
tody: and became fto as o t i o d of Her 
hu&nA'+U** excctna; on-incK . 
tioH, 4w wu dnbrtd to produfc•'fc'ia;# 

it up, that bMDg 

-'Am-*** -- 

• a». A I*#*#* 

OUglit tO 


if the lands they claim are comprised 
therein. S. O. ^ ‘ • 

25:3. A rcmainder-uian in tail, or 
a reversioner in fee, may go into 
equity “to hive die title deeds secured 
for Ins benefit, though on estate for 
life is standing oat. Smith v. Cook*; 
T. 1746. SiAtk. 3fl2. - 

234. A jointress w not obliged to 

bring her jointure deed into court, 
unless ihe party requiring wiH* con¬ 
firm it, but she mint debtor in a 
acliedule of the deeds site has/ Petri 
v. Petfti K. 1747. 3 Atk. 511. F4 
vide Chainberhuu u. Knapp, .1 Atk. 
52. 1-ord Portsmouth r. l-mly Ef¬ 
fingham, 1 Ves.430. I^acli r.TniU 
lope, 2 Ves. 662. Senlwiihe r. Hurl, 
2 Ves. 450. Ford t». Piering, 1 Ye*, 
juiti 76. ,% PjTicent r. Pynccut, neat 
case. • # ; 

235. But tvliero n son muaindcr- 
ronn in tail, under a sett lenient nmde 
by Ilia grandfather. In which'die fa- 
tlier was tenant for life, without im- 
ficach mail of waste, preferred a bill 
to Imve the title dcMs brought into 
court, Lord Uarthricke refused to 
direct it, observing, that sty/to third 
pemou and a secure place, agreed 
upon by the parties, would be a much 



more 
ter, mid 

prayed wastbefu 
kind. Pyncttit 
3 Atk.671. 

2J6. Wberq 

lltc will b; a*iy nay* 
l* is .1* tb.t U 

not snfficient UjAtftUe him to. the 
inspection of ft# litSfijeedi Mil writ- 
‘ to the eij|teciallj 

taaMstafod. 

/•jT.1749. 

* v #>.• 

U1 




way, 
and 
writings. 
r l\. 1751. 1 



DEEDS V. 


4 » 

• <38. When a defendant, by his 
answer, sets up a title incomistcnt 
with plaintiffs claim, plaintiff canuot 
in equity oblige hiui to discover his 
title deede. Baden v. Dora, T. 1752. 
< Ves. 445, rf . 

<59. A disinherited heir may bring 
a bill for the inspection of deeds and 
writings, but ihere is no pretence 
(bat ho shall pay costs, unless he ap- 
pcars.to have no title, and continues 
to molest the defendant Leman v. 

1753. Amb. IGS. Vide 
Shales V. Barrington, 1 P. W. 481. 

<40* Clpon a. bill by heir at law, 
for diiertferiug and delivering up, or 
depositing title deeds, against persons 
in pofli^nnon *of diem, as executors, 
and in poasessiou of the premises by 
agreoment with a tenant by die cur¬ 
tesy ; plaintiff need not state every 
link ofhis-pedigree. Ford*. Peering, 
M. 178ft l.Vca-jnn. T2. 

241. A plaintiff claiming under a 
deed, not stated particularly by liim, 
and not particularly and explicitly 
admitted by the defendant cannot 
be entitled to a judgment or decree 
founded upon such deed against such 
defendant^ without producing and 


hdeed. Bernru 


plaintiff, Ux tVl 
stated in hi 


deft 

fife 


in fee 

seiseit.ln fwjjM 
to atari ferejr 

24*. A^qrfg 

part of 

loun.Mij'Mnl 
cjd«<t to tBfc p 


ip.fleed, though 
MMuce oj a 
taring; he must 
jfopn. E. 1792. 

mi for life in 
Bpyery and deli- 
P& mortgage 
gftjanfe for life, 
jp bimseJf to be 
atitka Ordered 

JUvkbiuaL.fz, 




<45. Motion that defendant should 
produce deeds, &c. at tbe trial of an 
ijectment refused, for the -court will 
not aid pLrintiff in proceeding at law 
without*'decree. Arton r*.Lord 
Rteuk%mi: 6 Ves. 288. 'Fule 

v. Atrowmith; 4 

Vcs. (IS’. 

246. .Upon a disputed'title to a 
lease granted by a corporation, a 
trust bring set up against the lessee, 
amotion Was made to-compel the 
corporation to produce surrendered 
leases, counterpart* of renewed leases, 
8cc. alter a HHbprtna dttcc* tecum hud 
been ineffodually served. Lord 
Chancellor expressed his siuprise 
that the tnbjkam had not been 
obeyed, and miid that in some way 
the production must he inforccd. H is 
Lordship dirwied the motion to 
stand for judgment, but no order 
was mode. Cock ?. St* Bartholo¬ 
mew* i/tmpilul, Chatham,)!. 1803. 
8 Ves. 138. 

<47. An answer, admitting tbe 
execution of a power of attorney to 
collect debts, and craving leave to 
refer to it when produced, is not a 
ground to move lor the production 
of such power, the answer not hav¬ 
ing also admitted that it was in tbe 
possession oii power of tbe defendant. 
Darwin v. Clarke, H; 1803. 8 Vcs. 
158. . 

<48. Trustees nncbr * will, and 
the tenant for life of testater**oflale, 
petitioned that the title deeds right 
be delivered oat of coart by the mas- 
tor tome trustees, to whom the estate 
had been conveyed to the uses of the 
will, lu support of th* petition, the 
orders in Webb v. Webb. T. 1757. 
(1 Dick. <9^.) and GhwihiU v. 
Small, T. 1769. (flVeii-SM, n.) 
were produced, an A IViet, 

t& UBCfc mentioned* i* Which 

!& • &) Hi: tatafS? de.0., oat of 
Idftv t&m* for life. 

-Ubo* tfci* tutfabrkh* 


DESCENT. 


«enor made Um ardfT. Duacombci. 
Mayer, E. 1803.8 Vca. 320. kkie 
Ford v. Perring, 1 Vea. juu. 70,77. 

. 040. Tonaut ia tail ip poesewiou 
wider a marriage oetrienirfrt, fikd 
hir bill for a dimorerj. Smjl.‘tWivery 
of the title deed*. Defendant plcuriul 
a mortgage by: the tenant for life, 
alledging Ipnuelf to be meed m fee, 
and iu posacsaion of tLo prerawesand 
deeds as apparent owner of tto estate. 
Plea allowed, upon the rule that a 
court of equity , will give no assistance 
against a purchaser for a valuable 
consideration without notice. IV all- 
tcyn ▼. Lee, M. 1803. 9 Vcs. C4. 
See this case more at large, post, til. 
Furchaicr i. 

250. Where lands have been taken 
for'the service of government, under 
die s ta t ute 44 Geo. 111. r. 95, and 
an application is made to the court of 
Exchequer to lay out the purchase- 
money in government securities, to 
tile uses of a certain will, dial will 
must be produced in court, attested 


4T,t 

by one of the subscribing witnesses 
oil aflidavxt, for the court will not 
make an order upon production of 
tlie probate only. In Mr Templar 
in Infant, M. 1894. 2 P. Smith, 
9°. >; 

€51. Upon petition in ibis case 
die court ordered die proceedings 
under a commission of bankrupt 
which had been superseded, to be 
produced at ibe bearing of a cause in 
Chancery in Ireland, not os a matter 
of course, but with a view to extract 
evideucs from the bnnknipti' exami¬ 
nation, and Lord Chancellor said, 
where tlio papers arc of record in 
another court of justice, this court 
says if they would be evidence, they 
fdudl be used at the hearing, saving 
all just exceptions, but in that in¬ 
stance the determination is upon 
the production in this court of papers, 
for which (lie party can apply to tha 
other court di jure. Ex parti Bcr- 
nal,M. 1805. 11 Vcs. 557. 


DEMISE LE ROY.> 


1. By the king’s demine all process 
of contempt not executed is deter¬ 
mined, so thatdhe plaintiff must be¬ 
gin against an attachment; but where 
any piooeas V execu t ed, and a cepi 
corpus returned, the process stands 
good. ^* 0 *. H. 1684.-i Vent. 000 . 

2. An atta chm ent sued out temp. 
Car. II. and executed at Exeter three 
days after hisdemin, before notice of 
hia death, was adjudged to be mH 


executed, and the prooseifibgs thereon 
regular. Bi&h y.\ Gaypowder, E. 
1686. I Veru. 400/. . • v. 

Bid this matt& ts now pufout of 
dispute , by statute 1 Atm, c. 8. s. 5. 
which enacts; (it#. ■? jb "Th** no 
commission or proceeding, issuing 
out of any courts** equity, shall be 
discontinued by tk^tetbof any king 
or quoeu." > X 


>5- -* 


y 


%•;* A I 






J*Y *. 
• iv* V*. 
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to tbefaUu*,htf*'N;l*tlp« 



♦ill net allow 
bebcir, yet 
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thfic is no solid reason for if, for the 
uucYr is not unit utoic 1 emote, but 
lie lias none of tb< modi* A blood (a). 
Auil equitable estati s shall be guidr d 
by die • mie rule a of descant as legal 
ostiti % uIik h iiilcs are now ao plain 
that llicie aic fuj few disputes about 
than Con per t. Cutsper, M. 1734. 


l/i lid UOt» per r. Lmpcr, 31. 1734. 
C P \\ L 1 H,U). fide CoUnig- 


wood a. Pace, 1 Vent 424. 


Puiibaw, as con trwliitnipui shod 
from descent, side Punkas, u 
Amta by d rt cept in the hands of 
an heir, and bow far an bar shall be 
bound by^rUe contracts of bisancea- 
toi. sldo Exfinlor, nr. Heir, i. ii. 
DenaadlMa freehold, nda Zito/f, 


DEVISE. 

I. What shall be established in Equity as a good IT ill to dispose of a 
teal Ei tale under the Requisites of Jg lien VIII. i. 1. and 
2 W Cm. II. a. ). and heurn of t/n Reaub/nation and Ktimation 
of such a HiU oi Deiise, and finthanune of Land* jnuihaud 
after making a II if/ of nal EstaU. 

II JVho ate lovable lo dense, and oj ubat Estate or Intnest in the 
Deuw he may dispose by Will, and huein oj the Devin of o> 
Trust Estate . 

J1I. JFAo are capable to take as Devisers ttndn a !Fi//(a). Of the Con¬ 
struction of the Woids of a Dcoise{ b) And herein of tore! 
Devisesi whether by a Disposition of hhat the Law alnady 
gives (c), or the Pofuy of the Lau mil not admit( d); or wbet/nr 
for uncertainty tn the Dev notion of the Person to take or the 
Estate deiised, and mho shall bt the Fa 'a# ut Cases of an tmpu- 

IV. HhcrtqDbaseis tendued tool by thi Di nth of the Dana, in 
the TJfMme of the Dettsur. 

V. If hat Wtadi At a II ill will pass an P 'fate tn Ice. 

V UM hoi Wards mft pass an Estate Tail 

\\IlMh$itfordssMlpass an Estate /ot li*t. # • 

MOTWHft Worde will mate a Joint Tummy, and what a Tenancy in 

IX. Of DdstsahuAmphi at ton. 


here, q Dtcue is»enduedvoul by thi Duilh of the Desud, in 


and nhat a Tenancy in 


IX. Of D &r e m' byjmplu at ton. 
X. Qf Decim tf Land mCo 
«v/ f apt herein ot the 


Jtind in Condition or Contingency, ti 
1 * 1 * ot the IToids by a.huh an Tistai 
oho the Best and Residue. 


with Remaikdeis 
tote in Revet sum 



their Nature and general Qualities, as dutm- 
Mgmt Remamdus. Of esetutvry Devises « “ 




' “*•« Conlittgnqf, upon mkuh 
W., fktHft Jit Ut* u deu*d 
«r»l4*Wkitf U*ut. 
of wttatton/ Dtrun 

yW Lift, M tk Httwutdfi. 
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XII. Of Devises of' T*und for Payment of Debts and legacies. Of the 
Words by tchich a retd Estate is charged therewith, aml herein of 
Matters contnWfited and durst runs arising Utween the Devisee 
and personal Rente**ntative, and of the Cases where the Devisee 
shall have the Ait <f Me personal Estate to exonerate him. • 

XIIL Of the Devise or an \Estate in Mortgage, and white the Deviser 
shall or shalliaki'ipm onere. 

XIV. Where a Devil* shall o^ shallmot he construed as a Satisfaction of a 
. Thing due. \ ?' *’ • • • . ‘ 

XV. Of Fraudulent Devises. ' 

XVI. Of the Jurisdiction of the Courts, tombing the Validity of Wilts, of 

Landg and in Matters of Devise, and herein of the Admissibility 
of Parol Averment, and Parol Evidence. 

DEVISE I * 


What shall be established in Equity as a pwl Will to dispose of * real 
Estate under the ltet/nisites of M lien. Fill, c- 1. and Cy 'Car. IL 
c. 3. and herein of the llcpdjdicntioa and Iter oca t ion of such #i Will 
or Devise, andJurthennort of Lands purchased after making a Will 
of real Estate . 


1. If A.' articles to purchase lands, 
bat before, tbe conveyance ho devises 
all Ilia land to* .be sold to pay ileb 18 
and logucie*, the land* will * pan 
though he was not seined at tbe 
making of bb will, neither did be 
re-publish it, So, if* A. devises all 
lib lands for payment of bb debts, 
and then purchases land, equity will 
decree a aale of that land, though 
there were no' precedent articles. 
Prideaux v. Gibbon, T. IttM. 2 
Cli. Ca. 144. So if A. buya copy- 
hold lands, an'V dies before admit* 

all fab co- 



or in any case if there a ft articles for 
a pureha^ aad lhe purchaser makre 
hia vviUtiaidv* before touvayance, 
yet the land*, aboil psum ui equity. 
Davie i CL 

Ca. 39-. \ s*Vr ■; ‘*if 

H. Wherelat^wW dofbitdtQ 
and afterwvd^ to B; 
will, fa w^ 
ahali not^foroi^vl^ 

StSttpac. 

1081. 1 Vehk^^V'^- 


3. A will Hi Dutch or^tb Jeitin, 

which concerns land in England, 
roast be so framed ns to pass an estate 
according to the rules of our law. 
Bovru y. Smith, M.-ltiBg. I * Vent. 
83. N.* B. f Lhe Dutch never use tbe 
word heir* % * ’>• 

4. A mortgage was made after a 
voluntary settlement, with'*, power 
of revocation^ aw) f will^ in confir- 
matioo of ivik^i 


Perkins v. 

97. Vint V 
.5. A man 
then lcuse&.tb*. 

.a • « ' • • 

to a thud 
lion only p^ 

I hillock, 8 “ 
Chancellor 

6. J. 

by willr ibif 




themort- 
only. 
1 Veni. 

*- 

year* 

;ftyuca- 
*?&*« v. 
Uni 

devise the 
^for life, 
dhi^beirs 
by 
rn'de- 
ent 
that she 
Dim 
will, made 
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jy S. at Christinas, 1685, attested 
by three witnesses, but not in the 
presence of J. S. so that though it 
might not be a good will to dispose 
of the estate, yet it was insisted to be 
a good revocation of the other, us 
writing sufficient for tbit purpose, 
within tlic (5tli section of the 29 tb 
Car. ILc. 3. of frauds. - The.case of 
Sir George 8kccr*( a) was then men¬ 
tioned, whose will was carried out of 
the chamber where be then was into 
a lobby,' and signed there by tbe wit¬ 
nesses, but one .of them swore that 
there wta a window out of that room 
to his Chamber, through which the 
testator: WyHt see the witnesses as he 
lay m bed, end this was adjudged a 
good afoestatum, within the statute. 
Tlie jurjr found a special verdict, that 
J.S. being seised in fee, did,on 12th 
March, 1682, make her will, and 
devised thehudi ut supra ; that ou 
85th Ded\lG85, she caused another 
writing ty'bemarte, purporting to be 
her will, which was signed, sealed, 
and published by ber in the presence 
of three witnesses, in llie chamber 
where ihf then was, and where she 
con tinned '9 bile the witnesses snb- 
acribed their names in the hall, but 
that. 4ie q&dd mt see them so sub- 
acribiug^-ypfjfi argument, the ques¬ 
tion wsfc.Mbdpm#-construction of 
r# whether this 


81; and^Eg. Ab. 403,^1. 8, and ad- 


rr, 


89 Car 



1 Vlll, was a 
cr or not f It 
t of wit- 
will void 
the lands 
i|t it had its 
r-purposes, 
-pc i 


3 Joe. IT. (1687) 
on a feigned issue. The court 
there mid that the statute required 
attestationJn,the testator's presence 
to. prevent obtruding another will in 
pl*» nfjbsArue one.. It is enough 
if tlietesttlorqggfat. see, it is not ne¬ 
cessary that be aboidd actually see 
them signing, for at that rate if a man 
should but turn bis back or look off, 
it would vitiate the- will. Jlere die 
signing was in rieyr of the tcsUfor, 
he ought have seen it, and that is 
enough; so if tbe testator being sick 
should be iu bed and the curtain 
drawn. 'ILc same point was deter¬ 
mined in Davy and .another v. 
tiffilh, 3 Salk. 3Q5, and iu Casson 
v. Dude , 1 Bro. Ch. Ca. 99, where 
the teslafrii could see her will at¬ 
tested through the windows of her 
carriage, and of an attorney's office. 
But if it appears th*t the testator 
could uot see the witnesses attest, tho 
will is void, though they retire for the 
purpose at bis request. ftc/eBrodericL 
t». Broderick, 1 P.W.830. Mackcll 
v. Temple, 2 Show. 288. Longford 
r.Eyre, i P.W, 740. Carterc.Price, 
Doug. 24J. Hands?.James, Cora. 
Rep. 531, and Onions t>. Tyrcr, I 
P. W. 343, which see, dos/, widi 
special notes, c hie also Ti,\u%v. Smith, 
cor. Hontw. C. (cum assist) in 1754, 
reported in 1 Vt*, 11, where a 
will subscribed bj^three’ withesses, 
before whom teftator declared it to 
be bis will, but did not figu it; such 
declaration was held .equivalent to a 


signing before them, and. such will 
good within the 5th section of the 
stabile of frauds, and. hold, also 4 
good will of revocation within the 6th 
»(b). Dus waf coptended to be 
ble to tbe^tqmKitj^ of tbe 
onper^tfrpea, : for there be- 
. in* tte ataUitc of wills 
(•wbkh directs 
be ;a . revocation, the 

14g » 

lira that it might be by word 
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of moutb f or by the very intention of 
tho testator to alter any tiling in the 
will, for before the statute of frauds 
very few words did amount to a revo¬ 
cation. If Inuda are deviled, and 
afterwards a feoffment is mide of the 
same, but for want of livery and 
fleisin it is defective; yet this is a re¬ 
vocation of a will, though the feoff¬ 
ment is void, Vide Mo. 429.1 Roll. 
Ab. fil4 to Gl6. 

7. A. held a church lease, of which 
nine months remained unexpired. 
He made his will in sickucss, and 
devised all his interest in such lease 
to 11. A. recovering, renewed his 
lease, and republished his will. Re¬ 
solved, the renewed lease passed by 
the reptiblicalion. Anon. H. IfiQO. 
2 Frccui. 110. /' ule Brett r. Rigden, 
Plow’d. 341. Arthur r. ltockenhani, 
Oilb. Dev. I Go. 

8. A. devised lands to trustees to 
pay his debts, and then to pay his 
\vife<£200 per annum for her life. The 
testator's debts taring afterwards in¬ 
creased, (for great part of which his 
trustees wire bound) testator by deed 
and fine, ill which his wife joined, 
conveyed his land to the Maid trustees 
to sell tn pay his debts, and the sur¬ 
plus to be paid to him and his heirs. 
Per cur. this is no revocation, but 
only pro tanto , and the wife shall be 
allowed to come in for her £200 per 
annum (a), and the other legacies and 
charges shall lute place if sufficient, 
and jF not in pR)portion. Fenton, 
widow v. Jones , M. 1691. 2 Vcm. 
241. Pre.ln Ch. 32. 2 Freom. 17. 
Fide Rider r. Wager, 2 P. W. 334. 
Hartop v, Whitmore, 1 P. W. 681. 
Note , (a) Mr. Vernon lias added a 
quart to this decision, but Lord 
Ilardmcke , in Sparrow v. Hard- 
castle , 3 Atk. 805, has settled it by 
affirming the decision to be right. 

9. A roan made a will of fad* 
several years before tbe statute , of 
fraud* tnd perjuries, attested onlr by 
two witnenes. The testator bved 
Some time after the statute, and thta 

Vol. L 


died, witliout altering his will. His 
honor held the will good to pass the 
lands; but, being importuned, lie 
directed an iwue at law. Scrjrant 
?. Puntis , T. lGf)7. Prc. in Ch. 77* 

10. Testator's will iu this case was 

written with his own hand, and pub* 
lidied in die presende of three wit¬ 
nesses, at tlircc several times, and 
they all attested it in his presence, 
but he did not sign it in die presence 
of the second witness, but only 
owned die signing to be his hand, 
and desired him to attest the will a* 
was pruVed by that witness. Lord 
Keeper held m publication of a wilt 
before llirec witucsses, though at three 
several times, good within the 
statute, and thought the writing the 
will with the testator's own hand, a 
sufficient signing within the statute, 
though not subscribed or sealed 
by liun, hut doubted whether o.t/i- 
ing the Miibxrrijttion to be his teas 
snjfuient. Die validity of the will 
however being a question at law, hi* 
lorddiip ordered it to be tried. 
Cooks. Parsons , H. 1701. Pre. iu 
Ch. 184. 2 Vcm. 429. 1 Eq. Ab. 
2RO, pi. 4. S. C. but not this poiut. 
Vide Lenmyne t>. Stanley, 3 Jxv. 1. 
Iloil v. Clark, 3 Mod. 218. l«oug- 
•ford r. Kyrc, 1 P. W. 740. Dormer 
r. Tlnirhaid, 8 P,.W; /X®. Steue- 
house v. Evelyn, Jjp. W. 254.— 
Gryle. v. G/jiUfr 176. Gray¬ 

son v. Atkmson; 2 Vea. 454- Aitra. 

i 10Q. * 

11. I. S. % bachelor, made liifl 
will, and gave £b00 to his brother 
(with other legacies) arid he devised 
his real estate tor^L C. and her heirs, 
afterwards I. .S/intennamed with 

ensient with a mrftj without making 
any alteration iri jiik wjtU. • Quart, 
Whether ihUalteraUCHi in the testa¬ 
tor’s circirinsfaws,' diet of itself 
amount p* a revocation of the will. 
Xofa K?tper was dearly of opinion, 
that, taCalteration of circumstance* 
might qrev Oration of a will of 


H * 


f 


• • 
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executed 


landau well m of penonal estate,not¬ 
withstanding the statute of frauds, 
which extends not to an implied relo¬ 
cation: but no such alteration appears 
liere,for no injury is donn, and those are 
provided for whom the testator wu 
most bound to provide for. Will 
established. Bn mcu v. Thompton, 
T. 1702. 1 Eq. Ab. 41S, pi. 13. 
Vide Cook v. Oakley, 1 P. W. 302, 
auri the cases there referred to by 
Mr. Cores note; it appears that 
Lord Keeper IVrigkt decreed pay¬ 
ment of the legacies. - 

12. A.' hy will in writing duly 
and attested by three wit- 
lecreed a copyhold estate 
to his wife, and on the day of his 
death he directed his nephew to 
obliterate some devises, but said no¬ 
thing as to the copyhold devised to 
his wife, tad then be caused a me¬ 
morandum to be written, that be 
bad examined and approved of the 
will to obliterated and altered by bis 
nephew, hut be did not republish 
it m the pretence of three witneroas, 
though he ordered his nephew to have 
it written out fair. However, be¬ 
fore that waa done be became deli¬ 
rious. IMswas held 
and that 
Burkett 

Vent 408.£..•* 

• I'). A^jk^irflanda to Ids sou B. 

<or moety-uM/Juri^ Jhtgrmiualile 
upoq^ree Ijyea/: grid charged the 
- “ £40 to his 

afterwards, 
these 
pipe year., 
other Uvea, 
*£90, Hdd, 

larevoca. 
the couti- 



:ld a good will, 
passed thereby. 
E. 1703. *1 


with 

for a fii* 
lauds--tq; 
del 

that the 
tiou of the 
mature of 
aiumity; 
arrvudtoi 

lock,Cro.J«£, 
Hodgkiusuu «.. W 
114. Gardner a. 
Hall v. Duudij, >1; 


14. If a man devises lauds, and 
afterwards mortgages the same for 
yean, aod then levies a fiue tut co¬ 
nuance de droit come eeo, 8tc. and 
not a fine gar conctwt, this will be 
a revocation; but if there had been 
a fine tar coaceud , it had revoked 
only, pro ianto. Anon . R. 1707. 
8.Vin. Ab. 136, pL 10. 2 Eq. Ab. 
770, pi. 3. . 

13. A. devised lands by a will, to 
which there were no witnesses, and 
afterwards made a codicil, Ixtculcd 
in the presence of three witnesses. 
The will is void as to the laud, and 
the codicil w ill not support it. At- 
tamtf-Geuerul *. Barnet , M. 1707. 
2 Vera. 598. Pre. iu Ch. 270. 
Fide Jenner r. Ilarpur, Pro. in Ch. 
389. 1 Salk. 163. Adlingtou v. 
Cann, 3 Aik. 141. f ide 9 Geo. II. 
c. 26. Diackst Com. vol. 111. c. 
18, fo. 273. Mr. Finch, the editor 
of Pro. iu Ch. says, this decree was 
reversed in parliament, and he refers 
to 1 Bro. P. C. *54, but it is not 
to be found amongst any of the par¬ 
liamentary cases. 

16. A man cannot devise an? lands 
to pass by his will, but what he had 
at the time of making or publhliiug 
it. Banter v. Cooke , M. 1707. 1 
Bro. P. C. 199, therefore after-pur¬ 
chased lauds cannot pass. Arthur 
v. Bokenham, 11. 1708. 11 Mod. 
148. 

17. A will written on nine sheets 
was sealed by the trotator, who sigued 
the draught of a new will and then 
tore off eight of the seals from the 
first will; vet die fireUwill was held 
a good will to pass the real estate, 
the statute not requiring all the sheets 
to be sealed; aod the second good 
to pass the peraoual. rotate as a eatut 
omimat out of the statuta. Mode v. 
Ujfdt, H. 1706. 3 CL ftep. 133. 

which foocems only 
not | amount 
pubpca.Uon of a will, to as 
lands? purchased after the 
of’the wiU. Strode*. 





DEVISE r. 


4«7 


Lai* Russell, M. 1700. 8 Vcm. 
685 . 

10. A. by will gave lands to J. S., 
and having afterwards purchared other 
lands, be on his death-bed denied B. 
his heir at latr, not to hinder his 
nephew J. S. from enjoyiug the 
new purchased lands, though be had, 
not by any writing, declared the trust 
for J. S. B. suffered J. S. to enjoy 
the Inndi eleven years, and then pre¬ 
tended lie thought the aftcr-purchascd 
lands bad passed by the will: de¬ 
creed that this was out of the statute 
of frauds, and that U. letting J. S. 
enjoy it so long, was au execution 
of die trust, and though uo express 
fraud was proved against B. (as in 
Leister and Foxrroft, Colies* P. C. 
100.) yet the possession for eleven 

C ars, was a strong presumption lliat 
suffered it in eaecutiou of the 
testator’s declaration. Harris v. 
Harwell, M. 1700. Gilb. Kq. Rep. 
11 . 

20. In December 1705, A. made 
his will; and in January following, 
designing to make an alteration, he 
ordered a devise to be interlined, 
whereby he gave certain lands to his 
wife for life, remainder to bis son in 
fee. The will was read iu this state 
to die testator, who approved it, and 
put his seal on the wax in the pre¬ 
sence of the same three witnesses 
who attested bis syll at first, but he 
did uot«iubacribe his name de novo. 
Held a good signing, for the testa¬ 
tor subscribing' is only with a view 
that the witnesses may know the 
will again. Townsend v. Pearce, 
.K 1711.Vfcb Ab. tit. Devise, (R. 4.) 
142, pi. 3. " < 

21.'Devise of lands to A. and 
afterwards the devisor devised the 
same lands to B. who was a papist, 
both devises are Void; fur though/ 
the last is void as 
good as a revocation. JfiwK 
Conttable, T. 1713. 8 VH,"3to 
141. Note to pi. a. a Eq. Ab,77V 
pi. 8. • 


22. A subsequent devise to a per¬ 
son incapable nf taking, is a revoca¬ 
tion of a precedent devise to a per¬ 
son capable. Agreed in this Case 
on all tides to be good law. .Riper 
v. RadcBft , K. 1714. 10 Mod. 
23 J. » Bro. P. C. 450. 

23. One by will, duly executed and 
attested by three witnesses, devised 
lamb to trustees to several uses, 
under wliicli plaintiff duitned. He 
afterwards mode another will of the 
same lands, devising them to other 
trustees, )mt to the same uses (a); and 
in tl»e last will there wns a clause 
revoking til former will!, but hi tike 
last will, though subscribed by the 
testator, ami attested by three wit¬ 
nesses, yet the witnesses did not sn6- 
scribe their namn in the pretence of 
the testator. Testators heir at law 
claimed the landi,and then the qtti sliofi 
was, wliether the last will, which was 
admitted to be void, quoad, tin* lands 
in question should be a good rerocn- 
tion of die former will. Serjeant 
Hooper cited Ece/eston or Eggleston 
v. Speake, in C. B. (3 Mid. 238. 

1 Slkow. 89, Swinb. 533.) ulieru 
a man by w’dl gave lands to A. fur 
life, remainder to B. in fee, and after 
by a second will executed in the pre¬ 
sence of three witneasc*, but not 
sigued by the wit*«se* in testa tor's^ 
presence, he J n ndrttT* 

A. again to V. in 

fee. This was held so reyocaiijfc of 
the remainder tb jp; sotWMistanding 
an express clgits4' of* revoking all 
former wills. ' l L6rd - Chancellor al¬ 
lowed this cited ^ctse, in regard ihpo 
the second sri^devued.*•» !■«■** 

the same person a* the first,anil there- 
fore the second will flid iW intend to’ 


revoke, but to 



rifted, the fornur; 
fbttre. wiir.in lliat 
dUrfisc of.thu 
pericAk, or if 
eifckfedto 
i' and not tt> the 

• v a 


r uilU 
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might have been a good revocation. 
But a second will, devising land* to 
th** same persou u the former, and 
revoking ail former wills, and this 
subsetibcd by three witnesses, but 
not in the trustee's presence, shall 
never revoke the former will, so as to 
let in the heir; nay, if, by the latter 
will, the premises in question had 
been given to a third person, it should 
never have let in the heir; iu regard 
the meaning of the second will was 
to give to the second devisee what it 
had taken from the first, without any 
consult*ration had to the heir; and if 
the second Aevisee took nothing, the 
first could have lost nothms, or if the 
firrt will had boon conceited by die 
trstatoi's direction, up«>n a presump¬ 
tion thu iho second devisee was to 
take die |.rcmi cs by the second will, 
such a cmceliiic* 'hntild not have 
prol'.tr* the heir, • cruise it would 
liave birii a rairchi g proceeding 
from a mistake n is no more than if 
the testrtor, being nick, and Imving 
two vril's under his pillow, should, 
by mistake, give. |.‘jt last will to be 
cancelled, or ordt» one to cauccl his 
first, who, by misr-Ae, cancels his Iasi 
will. So,‘in the principal we, though 
the fital will was ordered by the testa¬ 
tor to be cancelled, and the same was 
CBiiccIled accordingly, yet this Iwing 
^pou ion that the latter 

will warn good, executed, 

it is properly relkvabli* under the 
head of atchlefc ybcreJbiB let the 
heir be enj&ined, and die first devisee 
bold and epjcvr \b). In this case it was 
aaid by Sir ffiotm Pm ms, and not 
denied by. any, (hat if a man, having 
duplicates of his will, cipcelsooe of 
these duplicates with an intention to 
destroy his will/tfus is a good re¬ 
vocation of the whole wiD* and of 
loth the duplicate*, sod that this wu 
Sir Edvard Seymour'* case (c\ 
Onion* v. tyver/H. 17115- 1 P. W. 
343. tt Vein. 741. Pre.mCfa. 45Q. 
S. C. Nnm*eOnyom*/JYyq0, Gilb. 
Kep. 130. S. C. nomine Anyone 


v . Fryer, (a) A mere change of true- 
tecs will not revoke a prior devise of 
tlie t quitablc estate, f) itteU v. SandU 
ford, lkYYs. 178. lSf>. Doer. Pott, 
Doi*g.W4. W attsr. Fuliarton, (cited) 
Doug. 6&1. it seems the witnesses 
•subscribed their mines in the pre¬ 
sence of each .other, and in the same 
house with the testator; for I'ernon 
says, that 44 there being no table in 
44 the room where the testator lay 
“ sick, and subscribed his will, the 
44 three w iuicssei went into a lower 
41 room out of testator's sight, and 
" tliere subscribed tlieir names us 
44 witnesses to the publishing the 
44 latter will, (b) His lordship de- 
41 dared, that if the testator had, by 
44 bis second will, barely revoked tlie 
44 first, w ilhout declaring, by the same 
44 net, his intention to dispose his 
44 lands to the same purposes to w hich 
44 they were devised by the former 
44 will, the second will had been a 
44 good relocation of the former, us 
44 to the lands deviled, but here is a 
44 disposition of the same lauds in 
14 the second will in the same pur- 
44 poses as iu the first will, which 
44 di*ws be did not mean to revoke 
“ Ins first will, as to the devise of these 
11 lamb, unless he might, by the 
4 ‘ second will, (at the same time that 
14 he rc\okcd the former,) set up the 
44 like devise, so ms to lake effect by 
4< virtue of his second will, and that 
44 bis second will never being, so per- 
44 fee ted as to make .the devise of die 
44 lands therein to be good, the same 
44 devise stood unrevoked by die for- 
41 mer will, and that upon the like 
44 reason the courts of law bod de- 
44 termiped with great justice, in like 
manner, iu the cases cited. And 
it is plain the testator did not mean 
44 to revoke his Sonno* will by can- 
44 celling, but by substituting another 
44 perfect will in lieu thereof and not 
V gthcrwisl, and therefore tho can- 
14 celling thereof (if any) was but a 
44 circumstance shewing that he 
« thought he had made a good dis¬ 


ci 
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w position by die second will, and in 
u confidence thereof, it was doue 
44 with nu other intent but that the 
41 second will should therelv most 
“ surely take place. But Ijert being 
“ a contrariety of evidence, his lord- 
u ship is of opinion, die better evi-* 
u deuce is, that the will was not can- 
44 celled liy tearing it in the presence 
" of the testator, but if the testator 
44 did order it to be cancelled, die 
“ effect of suck cancelling depended 
“ on die validity of the second will, 
41 and ought to^be taken as oue act 
44 doue at the same tiuie, so that if 
41 the second will is not valid, as llie 
44 testator thought it was, and without 
44 which he would not have cancelled 
44 die first, Ibe cancelling the first 
41 will depending dicreon, ought to 
44 be looked itpou as null also, aud 
44 therefore die first will, as to the 
44 said lands, is still subsisting and 
“ 4 imrcvoked. And it would be uii- 
14 reasonable, and contrary to natural 
41 justice, that the testator, who, by 
44 his second will, lias shewn his in- 
44 tention to dispooe the same lauds 
44 to the same purposes as in bis for- 
44 vuer, and thereby in effect made 
44 die same devise twice, should by 
44 that means be wholly defeated of 
44 Iinving his meaning take effect by 
44 either of them, and that therefore 
44 if the first will was cancelled as 
44 the law requires, it is one of those 
44 accidents against which this court 
44 ought to relieve. And upon die 
44 whole matter, his lordship declared 
41 die trust of the term in the first 
44 will ought to be executed, &c." 
Reg. Lib. B. 1716- fo. 842. The 
law to be collected from the se¬ 
veral cases upon thp subject senna to 
be this; the title of the heir at law is 
not to be defcatel but by some other 
title, certain and vnqu«tiooahle. 
Glib. Devisee, 115. And the re fore 
where there is proof of the existence 
of a will, the contents of wlifclr do 
not appear, no conjecture shall be | 
admitted ai to the jttDtuts of such 


will in prejudice of the heir. Cowp. 
98. So two inronswteut wills of die 
same diite, neither of which can be 
proved to lie last extcined, (unless 
explained by sou* sub* qu*»it act of 
the testator), are void tor uncertainty, 
and will lei in the heir. P^inpt v. 
The Earl of JHgtw, 5 Bi o. P. C. 
45. On the ud icr band, wlieicver 
an effective devise appears to huve 
born once made ill dumihetisou of 
the heir at law, it shall lie upon llie 
heir to prove thnt such devise has 
been tfl’erlivelu defeated, Jlur- 
tcoofl v. Goodright, Cowp. 87, and 
7 Jlro. P. C. 344. In the present 
case of Onio/ii v. Tyitr, the first 
will was impeached" in both dm 
ways pointed out by the statute of 
frauds, namely, first, on being torn in 
the pretence, and bv the direction of 
die testator (to which point some evi¬ 
dence was adduced, as appears by this 
report of this case iu 2 Vein. 741, 
and also hy the decree asabovcstated 
from the Register's book,) aud, 
secondly, as beiug revoked* by die 
second will. On the first head, the 
act of cancelling was not sufficieudy 
proved, but yet it is determined by 
this case, as well us by Hyde v. Hyde, 

3 Chau. llcp. 155, and Burtekshaw 
v. Gilbert , Cowp. 49; (which fully 
recognises die principles of Gjvumsv. 
Tyrrr,) that thcca^ Hinjj.^ in ilnrtf— 
an equijpctiHfffJ^ml in order to ope¬ 
rate as a revocation, must bp done 
animo revocandi . Oil the second 
bead, with respect tQ revocation by 
subsequent devise, it is uteewury 
that the second will should expressly 
revoke, or be dearly incompatible 
with the first devise, quoad, the par¬ 
ticular subject tnatUr of such duvue, 
for no subtcqoeat .devise will revoke 
a priir oae, unless it apply to tlic 
Sgme subject molten Hancvod v. 
GooJrighl^ It is ako necessary that 
the ieem .will should *bc subsisting 
■nd effective gt the time pf the death 
of the testator. If, therefore, it be 
uof executed according to dm statute 



DEVISE L 


470 


of frauds, !t is not effective, and it is 
ns if no second will had existed, as in 
Jly/lc v. ffyt/r, 3 Chan. Rep. 155. 
Limiter# v. Ala*)N 9 Com. Rep. 451, 
and in the present case of Oniont v 
Tyrcr; and jet a devise of lands,- 
vuid iu respect of the incapacity of 
the device to take, aliaII revoke a 
former devise, llpper v. Ratchffe, 

1 Bro. P. C. 450. So shall n sub¬ 
sequent grant to a person incapable 
of taking. Beard ?. Beard , 3 Atk. 
73- So, if the second will be ef¬ 
fectually cancelled in the life-time of 
the testator, the fint will shall ope¬ 
rate as if no oilier had existed, tor 
it is the ouly will subsisting at llie 
testator s death. Goodrigkt v. Gla¬ 
zier, 4 Burr. 2518. With respect 
to the difference of die penning of 
the two clauses of the statute as to 
wills and revocations, (which is ob¬ 
served in Onion* v. Tyrer,) it does 
not appear that any case has been 
'determined expressly upon ihe sub¬ 
ject, ciibcr iu affirmance of, or con¬ 
tradiction fb, what is said by Lord 
Copper in the decree, as taken fron» 
the ItcgUler 1 ! book, all die questions 
having arisen upon instrument* which 
have not operated merely os revoca¬ 
tions, blit also as. jubilant ire dnisei 
in themselves. See Itpwcver the case 
of Jillii v. Smi th, cur. IJardrricke, 
L.Miistt«Trr^ 
t f J. and Parker, *}. IV^n'T754, 
(which was never jrpqftcd till 1795 
by 1 Vra. jUb.-' T t«) hewbich case 
two quesliop^ ar^ae ijppii die con- 
fllmctiun of ^o^th ^nd Cth sections 
of tl»e statuteu(/rqu<fc,hnit, wbcdicy 
die Ii»latorVd^ofation before three 
witnesses, that'tf , was.'his .w ill, was 
eqtiir. len. to sigbiqgbt before them, 
nnJ cou-citutcd. a "bod wiikwidiii) 
die 5di soclioit, 

tlu re lu 111 , that iud^ tktfanjtiou wan 
rqiiiv.lenl la tbo i^lorVupiijij bit 
.yiill U fonj Uio niniMKi^Vivi.lbat 

*ueh «U1 «» 


section of the statute of frauds, and 
was also a good will of revocation 
within the Gdi section of the statute, 
(c) Sic Jpurtcnahawr. Gilbert, Coup. 
54. But it will depend upon the 
^aoceUing die duplicate bcinp done 
awimoievocandi . Mason*. Limbery, 
4 Burr. 2515. Com. Rep. 451. 
ITie substance of the several authori¬ 
ties appears to be, that the mere act of 
cancelling doth not effect a revoca¬ 
tion, unless done animo rtyocandi . 
An abundance of interesting informa¬ 
tion on this subject if to be found in 
Swinb. 523 to 529- In BwrUtnhan 
v. Gilbert, Cowp. 52, Lord Mauir 
field observed, that the whole ques¬ 
tion in the above cose turned upon 
the act of cancelling, being tinder a 
mistake. His lordship added, there 
was some doubt tipmi the evidence 
whether the lint will was jcancelled 
at all. But Lord Cowper there says, 
supposing the first will had been can* 
celled, llie testator did not menu to 
do so, because the devises in the 
second will are precisely the same os 
those in the first, and to die same 
person; he did it therefore upon a 
supposition that he had executed die 
latter according to die statute of 
frauds, and not with a design to re¬ 
voke the devises as to die reul estate. 
It is clear therefore, that the ground 
iT» ^ cjetemiinatiou in that case was 
its beingS* ^nrelliidh bn mistake, not 
that the first will was revived for 
want of the latter being duly attested. 

24. A. devised a term carved out 
of an inheritance for 99 tears, before 
the statute of 3 and 4\V. and M. 
cap. 14. of fraudulent devises, in 
trust, to pay «£l4 per annum to hia 
j grand-daughter for life, and after tb£ 
j making thfc will. A- mortgaged bis 
for 500 year* (which is arevo- 

the testator, and the re¬ 
in fee deserhded to the tea- 
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tator'a heir at law, per Coteper, C. pointment how it ilionld be made. 
The mortgage is a revocation pio This decree, however, wav reversed, 
tauta of the devise of the annuity, but without prejudice to the heir at 
and the gmirt-duughtcr midg keep law. llarnaraittua v. Verier, '1'. 1717- 
down the interest, or paj a third 0 Vin.Ab. 147, pi. 2.4.4 Eq. Ab. 771, 
part of the redemption; but being a* pi. 11. Safe, lu P. W. 503 to 380, 
devisee, she may redeem the mart- a case of die same name w reported 
gage without paying .off tbes bond, very much at large, but this point is 
San mint v. Hnckim, E. 1710. 8 not in it, though it u»ay probably be 
Vin. Ah. 15G, pi. 8. 8 Eq. Ab. 771, between the same parties, 
pi. 10. 88. 11. sciscil in fee, having had 

fi.». O. B. devised lands in trust to four slaughters, three of w hom were 
permit hi* daughter Siuannak to re- dead, made Iwr will, and thereby de¬ 
ceive the rent* until her marriage or vised UwU to her daughter and her 
death, and in case she married with beiis, uhd aftcrwarib for securing 
the consent of the trustees, then to i*40(l0 to the daughter (in which die 
convey to her ami hef heirs. Hut if stood indebted to her for her own 
she died before marriage, or married ami her three sisters’ legacies under 
without such conseut, then to con- their father's will, and wherewith 
vey to other persons. Sutammk after- and interest thoac lands wen* charge- 
wards married with the consent of able in the mother's hands) the mu- 
her father, w ho settled part of the tlwr ram (gaged these land* to the 
lands on her and her husband, and daughter for 500 yean, with proviso 
died. Decreed, that this settlement to be void on payment of £llt0 per, 
was no revocation of the will as to annum during (lie mother's life, and 
the rest of the lands. Clark* If Ux the .£4000 and interest within three 
v. Berkley, M. 171fl. 2 Vera. 720. months after her death. 'Die ipie* 
<10. Making a codicil, and annea- Hon was, whether this mortgage for 
ing it to the will, docs not amount to 500 year* to the daughter, was an 
a republication of the will, per Lord absolute revocation of the devise 
Covrper. Hutton v. Sim/ton, M. thereof in fee to her by her moUicr’s 
1710. 2 Vcm. 722. Pre. in Ch. 441. will, or only a revocation pro lauto. 
S. C. nomine Syrapson r. Horn*. Decreed an absolute revocation of 
hy. Pule Steed v. Berries, 1 Vent, the devise in fee, Ubgj'irr IBfllk tfl *•- 
341. 3 Mod. 313, and see the several same therefor* ihcou- 

cascs <pro and con referred to by the sistent with the deviu r(b). llurkna* 
editor of Pre. in Ch. 441. v. Built y, El .171®’, V*?' 

27- A, devised lands to his etc- Hilt Venk»t,.iww» Pr®- in Cu. 
culor for payment of his debts, and 33. Perkins v, ..Witter, I Veru. U7. 
recited that a particular schedule of Thome v. Thdme, 1 Vent. 141.182. 
them was annexed to the will, re- Cole c. Bullock,Cro.Car. 4ft. York 
mainder over. Afterwards he mort- v. Stone, 1 Salk. 158. Hajlw- Dunch, 
gaged part of the-some lands, and 1 Veni. 329. Parepos r. r reeimm, 3 
paid moat of the scheduled debts Atk. 748. KMafifc Wafer, S P. »T. 
with the money. . Decreed, that thi* XM,,jSttid*^Rt*,ti dtm. Gibbons, 
mortgage wiu not a revocatipa Bart.- it was held, 

in aJT or in part, 1 ™* 1% th* if a mortgagor dev wa the mort- 

ought tocxleiiJtoatt *a«ftk1bat M fcritniaes, and aftarwwrd* pays 
should be owing at the and U» mortgagee 

Utor’s death, aiid not to the scWuled cnov4y»;llie legal estate ui bust fi.r 
debts only: and that the mortgage M*><**W*. «•*» Uwaler ol the 
was only a security, and not *0 ap-. Ugi, #4^ *01 not operate as a 
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revocation of the will. Note, (a) a 
man could never be intended lo be 
mortgagor aud mortgagee at the same 
lime. Pow. oil Dev. til8. (b) Yerit 
m as agreed, that if the mortgage had 
beat nuulc to a stranger, it bad only 
been a revocation y uoad ihe mortgage. 

80. l.S. made bis will, and (hit. 
al.) devised lands to A . and his heirs 
in trust, to pay the testator's heir at 
taw £1 00, and llicrc we.ro three 
Wilueaev to tbe will, one of which 
was A., the devisee. The heir brought 
bis bill to impeach the will, for want 
of three credible witnesses, in regard 
A. the devisee of the laud wav a 
party interested, 'flic question was, 
whether A. would not be a good 
witness if be shculd alien the land 
without covenant or wairauly. The 
court said nothing ns to this poiut, 
but that tbe heir ought to have con¬ 
tested the will at law; and if it had 
been adjudged against him llicrc 
that the wilfwas good, then he might 
go into equity for the £200. Lord 
^,'liaiicellor retained the bill for a 
year, that the heif might have two 
assizes to try the will, but die heir 
to pay A. the .devisee, bis costs.— 
Jkntgh v. Tlottorcuy, T. 1719. 1 P. 
W. 557. t r ide stat. 45 Geo. II. c. 0. 
Jit vide Windham v. Chclwvnd, I 

_ the princifKil rase 

IS >>tntm »1V I ^ *blC 

Register's book, and the edibility 
of witnes** attesting a will is con¬ 
sidered at large, ’Lord Mansfield 
having cMfjrored' a very elaborate 
judgment, in which he took occasion 
to cuter very folly into a discussion 
of the mcaidng of the word “ cre¬ 
dible” in the statute of frauds, fide 
also H’rodaon v. Kersey, 4 Burn's 
Eccl. Lnwj riflL. - . •. 

;J0. A. devised a term for jean 
to B^for life,, jtmamdwi tb C.-^C 
in die lifo of B. devised hb remain* 
dcr.* This is good, for it aiiiojunt* 
to a dodaration by'C. that his^ba- 
•cutor shall stand possessed of die 
fpim iq trust for the detisee. A de¬ 


vise of a lease differs from a devise 
of a ffc-siniple, for a man cannot 
devise a fee which he has qot at the 
makin^A)f his will; but leases or 
personal estates shall pass if they 
belong to testator at his death, and 
the reason is plain, for after-pur* 
chased lands will descend to the heir, 
but as lo personal estate if ill* ex¬ 
ecutor cannot take it, it is uncertaitj 
who may. Il'ikd v. Jekyl, M. 1719- 
I P. W. 574. Vide Masters e. Mas¬ 
ters, 1 P. W. 441- Jit Bu.'ler «. 
Cook, Salk. 2.37, where the court 
doubled whether a chattel real which 
testator liail not at ibr* making of liis 
will should paw then by. It Ins 
been determined however in Sterling 
v. Lydiard, 3 Aik. 100. Carte v. 
Carte, A mb. 28 , tlvai a lease for 
jears or the trust thereof will pass 
under a will mode prior to the de. 
niise; so i*- ;, *$ic*odr. Turner , S 
P. W. I(» r . floury v. Miller, 4 Aik. 
609, aeJ the ifecnw to be uni¬ 
versally admitted; but in deciding 
upon die coinlru'-liou of such a will, 
a eijvisc of n leasehold estate is held 
lo be adeemed by surrendering and 
rcnowii.g the base, uiikw the con¬ 
trary is cxprtKsed. Abney v. Miller , ( 
Hip. itiublcme c. Andernou,. J-'fcs. 

IJ8. I lone t*. M«jIm4i,'i' llro. Ch. 

I { m.-'iM«. ^ui»jfJn'old lauds purchased 
I after making the will do not pass, 
i Harris v. Cutler , 1 J T. Kep.,436, 
1 (n.) By republication lands will 
pass, for that is making a new will, 
and tbe intent is manifest. Doe v. 
Kelt, 4 T. Rep. 604. Bunter r. 
Cook, post, sec. iii. aud notes. 

31. A. before her marriage with 
l.S. did, wjth his couseut, convey 
her estate to trustees to such uses 
aud for such estates as he should by 
deed or will, or 6y any writing m 
the nature of a wifi, appoint. After 
her marrihge Ac made her will, and 
devind her lands. There were four 
witnesses to die will. Oue was be¬ 
yond sea; two swore they saw the 
execute her will, aud tkaf 
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they subscribed ie io Uer prcscuce; 
wj the other snore thal he sub- 
scrihed tin.* will as a witness in the 
twine room, and al the rciju?*l of the 
testatrix. Lord Cowper rjpirotcd, at 
tile tint hearing, as to the proof of 
tile execution of this will, but would 
not rive any opinion uatil a future ! 
application, when die heir might 
have become of age. Wow per Jjnrd 
Mttccfetfield. The bare subscribing 
the witnesses in the win:e 
dicT* not necessarily imply it 
be in the testator's presence, for it 
might be in a comer of the room (a), 
in a clandestine, fraudulent, way, uud 
then it would uol oc a subscribing 
in the testators pretence, merely be¬ 
cause iu the same room; but it being 
sworn by the witness that lie subscrib¬ 
ed the will at tlic request of tlie testa¬ 
trix, and in the same room, this could 
not be fraudulent, and liierrfore was 
well enough (b). The proper way of 
examining a witness, to prmc a will 
.of huuls, is, that the witness should 
not only prove tlic execution of the 
will by the testator, and bis own 
Subscribing it in the presence of tlic 
testator, but likewise the rest of the 
witnesses subscribing their names iu 
the testator’s presence; aud ibeu one 
witu.sft proves the hill execution of a 
will, since lie proves that tlie testator 
executed it, and likewise that tlie tiirce 
witnesses sub.\eribcd it m his pre¬ 
sence, but this was not dune in the 
principal case, Lontforrl v. Eyre, 
M. 1781. 1 P. W. 7+0. tide (a) Sir 
Geo. Sheers’ case, Salk. C88, where 
the witnesses subscribed tlie will' in 
another room, where there was a 
window, through which the testator 
could see them, resolved to be suffi¬ 
cient. ride (b^ Dormer v. ThurhmdjJ 
2P.W. 609. Stooeliouse c. Evelyn/| 
3 P. W. 254. Ofjb u. Gryle, 2 Aik. 
176. Grayson r. Atkinson, 2 Vet. 
454. Carleton t?. Griffin, 1 Burr. 
549. Right v. Price, Dong. &9. 
Cassou v. Dade, 1 Bro. Ch. Ca. 99/ 


as to the several requisites of die sta¬ 
tute of frauds, with respect lo devises. 

Hr?.. 'Hie si at me ol irauds and uer- 
juric*, ;• Inch requites that a will of 
land should be mihscrilied by three 
wiinerst* in the testator'* presence, 
is not binding in HuiOadoe*. Anon. 

T. I72i. flP.W.75. 

33. V. by will, dated the 17lh of 
January, 1711, after several devises, 
gave the residue of his real and jier- 
Kiiittl estate ti» trustee*, their liein, 
executors, uud administrators, in 
trust, to vcsl the residue of hii per¬ 
sonal estate in land* of inheritance, 
ami that hi* trustees should »uud 
seised aud possessed of hi* real and 
|ieraonal estate lo tlie w«e* therein 
mentioned. Afterwards V. purchased 
several fee-farui icuts, a|iurt reuts, 
and lunds and tenement*, some of 
which rested on agreement only.— 
Hicia V. by a codicil, made two day* 
before bis death, inciting that he had 
made a vi/f, dated (he 1 7th of Ju¬ 
nta/ry, 1711, thereby ratified and 
nn/Jirmed the will, except in tlic al¬ 
terations thereinafter mentioned. He 
then made several alterations iu hit 
legacies and devises, and ipi\c all bis 
lauds by him purchased since his 
will, to his trustees and executors 
iu his will named, lo tlie same uses, 
and subject to the. same trusts to 
which he liaddf^lgcd <U hLiHfhT 
Ills csfcitt* f '~a7!9Fuicn lie revoked his 
will as lo three of the trusters therein, 
and nominated two new ones in tlicir 
stead, nnd devised his estates to them 
accordingly- It was among other 
things objected, tint the codicil Z/eing 
by a srjxtrate and di*linct imlrur 
meat, did not amount to u rr*publi¬ 
cation of the will, but it was decreed, 
per Macc/e*/!eld 9 C. that the testa¬ 
tor’s-sigmog and publishing this co- 
died waa a republicatiou of his will, 
and both together made but one will. 
Daniel y.Uptey, Latch. 39; and 
that thereby the lands contracted to 
bt purchased, and all his real au0 
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il estate did and will pan; 
on appeal the lords, this dr- 
fTtt was affirmed. Arherlty *. V rr- 
9on, M. 178.1.9 Mod. OH. 10 Moil. 
518. Com. Hep. 881. S Bro. P.C. 
107. Vide Putter r. Puller, 1 Vet. 
417. Gihsun r. Mont fort, 1 Vrs. 
489. 403. Pate v. Dmy, Cowp. 
158. I idt Chapman r. 1 aimer, I 
Vcni. 867. Walker v. Proswick, 8 
Vea, 688.. Polfexfen v. Moore, $ 
Aik. 873. Fawell r. Hclis, Amb. 
784. Blackburn r. Orepnn, 1 llro. 
Ch. Ca. 480. Cator v. llie Earl of 
Pembroke, 8 Bro. Ch. Ca. 884. If 
a person article to buy certain lands 
he thereby becomes seised thereof in 
acuity, and they will pass bv a sub- 
toque nt devise of *// hit fond* of io- 
ktriUwce. Vide GrfrnhUi r. Grreo- 
hiU, Pre. m Ch. 380. 8 Vent. 679. 
l Eq. Ab. 174. Greeu r. Smith, 1 
Aik. 5/3; and where o man cove¬ 
nants to lay out moucy in the pur¬ 
chase uf lands, and ilcvi*es Ins real 
estate before be has made such pur¬ 
chase, the money to be laid mil will 
pass lo the devisee. Vide Great v. 
South , 1 Atk. 573. Liimvit v. Sow- 
ray, 1 P. W. • 178. Bcauclear r. 
Mend, 8 Atk. 169. Oldham v. 
Hughes, 8 Atk.- 453* - Pullen r. 
Ready, 3 Atk. 590.' Guidol v. (5ut- 

|i\nd|OK)f 1 *. Uml 

824. 



appointment (a). A copyhold surren¬ 
dered to the me of a will shall patf 
by a wilh attested by two witnesses, 
or by 01 f only (b), because die copy- 
hold passes by the surrender, and 
not by the will; but a trust or 
equity of redemption of acop)hold 
camiol pass 1 if a will unless attested 
by three witnesses (c). Wagtiajf v. 
Hursitiff, M. 1784. 8 P. W. 858. 
/ idt (a; A ttoniey-Gmeral p. Barner, 
2 Vein. 598. J). of Marlbhfough r. 
l.«»rd Godol|ibi«i, 2 Yea. 76. Jones 
r. Clough, 8 Ve*. 366 . Duff r. Dal- 
*cll, I Bro. Ch. Ca. 147; and an 
inslmmeut hi its nature testamentary, 
made iu execution of Midi a power, 
low oil the incidents to n will.— 
Hatcher r. Curtis, 2 Kq. Ab. 671. 
Oke v. Heath, 1 Vet. 135. Duke of 
Marlborough r. tindolpbin, 8 Vcs. 
76. I-uwrence c. Wallis, 2 Bro. 
Ch. Ca. ;il».—(by Tuffiidl r. Page, 
Bom. 9.8 Aik. 37. Altoruev^General 
ri^Andreqs, 1 Yw. 285. fiarg. Co. 
Lit. Ill (b) t notes 1 awl 3; aud in 
Carey r. Askew, 2 Bro. Ch. Ca. 
58, Ketn/on, M. K. determined that 
a men* draft of a will, the signing 
and publication whereof were pre¬ 
vented by the sudden death of the 
testator, yet, being |woyed in the 
nclesiasiical court as a testamentary 


paper, was sufTideutlo pass copyholds 
w hicb tlie testator had before surren- 
Raafaleigh r. Master, 3 Bro.'CttxC*' j di rbdiq the .use of hJJ will, (r), Hat 
$ 9 . Whitaker Whitaker, 4 Bm. | in 'Qpffnell r. Page, Barn. 9. 2 Atk. 
Ch. Ca. Sk; 4ut 5 vllBfa^A. defined 
all his real aiid pWonalatatBte, and 
oftenganUMtlkloi topuiieWe lands, 
aud then 4ed, the. heir at law was 
held to be entitled,lh. : flu* estate, as 
not passing by thfcwitfe.Vide Long¬ 
ford v .Pin, *P.-W/.629. Allen 
v. Alien, M os. 868.^ potion*,•:Cut-: 
ton, 2 Ch. Rrfi.138. 

34. A trust 
to A. his heirs aud 

u be should appoint. A* duviftid J 
theae junds by will Masted^ 

«jRvofwi:nrsKs* Per a&S 
“ 0 U: and shall not 




37, Ixird Hardxicke was of opiuiou 
that the trust, of a copyhold would 
|iass by a will not atterted by the 
statute of frauds, as a copyhold sur¬ 
rendered lo the issue of a will would 
do, for that equity ought to follow 
the law, and make it at least us 
Uasy to convey a trust tt a legal in- 
f tenit.aod decreed accordingly. 
'li/atht Wf-fammei of the ro- 
mkiadtfj&f a term for 500 years, for 
seemngw aura lent oik mortgage by 
tL : \V. to B. advanced a further sum 
tipdn K’s granting a'farther term of 
1000 years iutheprcmiaes to J.W. 





in trait for E.W. Afterwards B. 
conveyed the inheritance of die same 
premises to S. for a valuable con¬ 
sideration, who conveyed the same 
to £. W. ITien £. W« Aide his 
will in hu own hand writing, but 
the will had neither, a date upr the 
name of the devisor subscribed to it, 
nor was it executed in the presence 
of witneasea. It being clear that the 
inheritance could not past by such au 
instrument, the onlv question was, 
whether it was good at law to pastf 
this term of 600 years, which was a 
subsisting term, and not merged in 
the inheritance, by reason of die in¬ 
termediate term, which operated as 
a grant of the reversion of 1000 yean, 
and uot as a grant of a future interest. 
It was decreed per M. R. which de¬ 
cree was afterwards affirmed by (Gil¬ 
bert and Raymond, Lords Commis¬ 
sioners, that the term would not pass, 
for that this was a term which would 
have attended tho inheritance, aiuHn 
equity have gone to the heir and nut 
to the executor, and in that respect 
was to be considered as part of the 
inheritance, and a will, not made pur¬ 
suant to the statute of frauds, would 
not pass any estate, of which the heir, 
as such, would otherwise have had the 
benefit. Whitchurch v. Whitchurch , 
II. 17M. 2 P. W. 2 Mi. Gilb. Uep. 
163. 1 Stra. 619- 9 Mod. 124. For 
the distinction! taken by Raymond , 
C. Sf. in delivering his opinion on this 
case, vide 9 Mod. 127. Vide et etiam 
Villen o. Villers,2 Atk. 72. Willough¬ 
by v. Willoughby 1T. Hep. 763. Aiub. 
282. Goodnght v. Sales, 2 Wila. 329. 
Scott v. Fephonlet, 1 Bro. Cb. Bcp. 
69. Haig. Co. Lit. 293 , (a), part of 
note to 290, (b). 

36. A. devised to hit wife *aix> 
houses in Loudon in bar pf< doji 
and subject to fos la npesj dSg,. 
vised to hia 


moiety of au his real estate to the use 
of himself for life, remainder to hia 
eldest daughter and her husband for 
their lives, remainder to their younger 
children in tail general, remainder to 
himself in fee. lire question wal, 
whether diese articles were a revo¬ 
cation of the will, is to a moiety t 
It was held that they were, for 
though this was but a covenant, and 
therefore at law no revocation of the 
will by which the testator had dis¬ 
posed of his real estate, yet die same 
being *for a valuable comideratiou, 
was ni equity tantamount to a convey¬ 
ance, ana consequently, in equity (a), 
a revocation ns to a moiety of the 
six bouses devised by the testator. 
It appeared in this case, that testator 
made a codicil, whereby he confirmed 
bis former will, subject to the mar - 
riage articles. A question then arose, 
whether the codicil amounted to a 
republics lion, to as to entitle the 
married dunghter to s moiety of tlio 
remaining moiety of the testator v a 
estate. Per curiam , the testutor, by 
the codicil, confirmed his will, subject 
to the articles, which confirmation 


if he 


j written it over again, or 
bad afterwards, for a valuable conri* 
deration, assigned over a moiety of 



by which thjM&sIlty SAflspojied of 
did urfoogcr continue^ part of die 
testator’s estate, so that the tevtator 
afterwards, by;devising a moiety of 
his real estate, niusf be hitctukd to 
have meant the* leouiuing moiety 
only, and Ut ; base divided that moiety 
into inoietica* _ But aa a codicil does 
not, in repubiiifhH^, give any quality 
to. w will tlist 4id vnot belong to it 
prgywMS tp.ib revocation, its opern- 
^ beh^mwtly toset it up again in 
ib^flfMktate and condition in which 
it nhfw ta tl .fiotn its inception, except 
to mating it efficient, ufir 
tyirtte^xpranim used therein will 
rsaaj^M twlimo of republication, a 
d(ms6 )tid properly exec ut ed at its 
inception, wul'DOt be helped by a 
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Codicil, though that be executed 
pursuant to the statute of frauds. 
row. on Dev. 681. In this case 
testator and his wife (after testator’s 
will was made) mortgaged the estate 
by lease and release, and fine, which 
was contended to be an absolute re¬ 
vocation uf the will. But Ixird 
Cliauctllor held it ouly to be a revo¬ 
cation pro lanln (c). Sir II. Rider v. 
Sir C. Roger, H. 1723. 2 P. W. 
331- Fide (a) Cotter v. Layer, C P. 
W. 624. Fide (b) Achcrlcy v. Ver- 
nou, Com. Hep. .*181. 3 llro-P. C. 
107- Potter r. Potter, 1 Ves. 437. 
Gibson v. Lord Montfort, 1 Ves. 
483. (c) Sic York u. Stone, 1 Salk. 
138. Perkins v. Walker, 1 Vcm. 97. 
Hall v . Duncli, 1 Vein. 329. 342. 
Parsons c. Freeman, 3 Atk. 748. 

37. J. S. had a power at any time, 
during tlio joint lives of himself and 
wife, by any writing, purporting to 
be a will, under bis hand and seal, 
attested by three or more credible 
witnesses (if be should die before his 
w ife M. without issue between tlicui, 
tlicn living) to clwrge bis lands with 
any sum not exceeding £‘ 2000 , to be 
paid as be should appoint, with the 
like remainder to M. if she should 
die without is*uc in the life of her 
. husband J. S. There was no issue 
of the marriage, and J. S. by will, in 

attested by 

three witnesses, buFimr&iehtil, re¬ 
citing his power, disposed of the 
£9000 to plaintiff* (his relation*} 
Two of the witnesses to the will 
swore diat the will was signed in the 
iresencc of all the three witnesses, 
ml the third swore, that the testator 
having written and signed the Kill be¬ 
fore, called for the witnesses, mid de¬ 
clare! lhat writing to behs last trill, 
and that all the three witnesses Were 
tlicn present, and subscribed their 
names in his presence. Lord .Chan¬ 
cellor imidp that though he iudined 
to lhink$ho will of the land 
the testator sliould acknowledge 

witnesses at ouldiub- 


c 


if 



scribe in bis presence, yet that point 
should be reserved to the dcfenduut(a); 
but for tlie satisfaction ol all parlies, 
as it was k matter of law, lie referred 
it to lhe^u{}gea in B. H. by whom it 
\v«s determined, that the will was 
void, as a charge for waul of bcnig 
sealed (b). Dormer v. 7 hurl a ad, H. 
1728. C1*. W.506. Fiilr (a) 
ford t*. Eyre, 1 P. \V. 740. Stone- 
bouscr. Kvejyu, 3 P. W.234. (b) In 
Lord Dirliiifftouv Pulleney, Cowp. 
268, 1/ml Mansfield said, he was 
inclined to think with I/ml King on 
the present case, that the iiwli uuicnt 
kshg a good will, the |Miwcr was 
thereby well executed, but on tlie 
oilier point agreed, that where tlicrc 
is no meritorious consideration lor tlio 
execution of such a potter, the form 
must be strictly pursued. Sic Lius* 
v. Ewer, 3 Atk. 136. 

38. A. and B. tenants in common 
of lauds in fee. A. devised bis moiety 
in fee, after which A. and B. made 
partition by deed and tine, declaring 
the uses os to one moiety in sevv rally 
to A. in fee, aud as to tlie other 
moiety in severalty to B. in fee. It 
was certified by the judges iu B. H. 
with whom King , C. concurred, that 
die will of A. was not revoked by 
li e deed and line, levied in pumianco 
lliercof. Luther v. Kidby or rK irby, 
E. 1730. 8 Viu. Ab. 148, pi. 90. « 
Kg. Ab. 774, pi. 19*3 P. W. 169, 
(n). Sic Swift t. Roberts, 3 Burr. 
1490. But if A. devises land, aud 
levies a line, and the caption and 
deed of uses are before die will, but 
the writ of covenant is returnable afr 
forwards, this seems a revocation, be¬ 
cause a fine operates as such from the 
return of the writ of covenant, and 
not from the caption. % Vide Lloyd v . 
Lord Say and Scle, Salk. 341. And 
yet this is a hard case,, since by the 
caption tlio conusor does all his 
pvt] and. the rest is ouly the act 
of. the clerk or his attorney, with? 
oat any particular iustruettons for 
tbapprij. 
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39. A. articled to buy lamb and 
thereby became so seised of them in 
equity as to pa** bv liis will, but where 
one devised oil his real qstates and 
then agreed to purchase Jands and 
died, his heir diall take jheio os au 
after purchase, not passing by the 
will, Ixinzford v. Fill, T. 1751. 

*P.W.«0. 

40. J. S. wised of sn estate for 
lives, devised it to A. in tail, remainder 
to B. this is a good limitation, for it 
is a description only of who shall take 
as special occupants during the life 
of cestui qui tie, and anv uJicnalion 
by A. the tenant in tail, will bar 
the remainder-mail. Lowe. v. liur- 
run, K. 1734, 3 P. W. !KK?. 

41. If a testator, after devising nil 
his Arm/*, hutments, and hrndita - 
Hunts f forecloses an equity of re¬ 
demption oil a mortgage in fee, such 
estate will not pass by these general 
words, because a foreclosure is con¬ 
sidered us u new purchase of the 
land. Cusborncv. Scarfe, If. 1737. 

1 Atk. 003. This rule, as laid down 
by I^ord tlanlwicke, and by the cases 
of Wynne v. little ton, 1 Vein. 3, 
and Litton e. Russell, 2 Vent. 021, 
deserves some, consideration . It is a 
point that frequently occurs in the 
practice oj a conveyancer . The 
question is, whether liiord Hardwicke 
meant that the above general wards 
toil! neither pass the legal nor bene¬ 
ficial estate of mortgages in fee after 
forfeiture, or whether those words 
art only incompetent to pass the be¬ 
neficial interest ? If the latter, the 
rule, generally sneaking, is certainly 
right, because the beoeficial interest 
being in fact nothing but the money 
due on the mortgage, and the lands 
mortgaged being considered in equity 
merely as a qecurity for a personal 
debt, it is very eviiknt that such pefr 
sonal or beneficial interest cannot pan 
by words peculiarly adapted tti trans¬ 
fer real property, unless in some par¬ 
ticular instances, as where the testa¬ 
tor had no other lands them , those 


mortgaged fo him, in which cast' the 
manifest intention uxmid be to hold 
against the general construction, vide 
Clerk r. Abbot, llarn. 457. 401. 
Ilat there terms to he an obvious dis¬ 
tinction between the Ir^nl estate of a 
mortgage in fee after foreclosure, and 
his beneficial interest as to the opera¬ 
tion of a devise. The tatter would 
certainty pass by a irxiduary bequest 
of all his personal estate; yet it is 
clear that the. former would noli 
which, if not vested in some particular 
person by the will, would in such ease 
descant to the heir at law of the. tes¬ 
tator as a trustee, for the*devisee of . 
the personal estate . Fide Attorney- 
General r. Mcyiick, 2 Vcs. 40, and 
the decree in Wynne v. Littleton, I 
Vcm. S. hut us the mortgagee is 
considered as to the legal estate merely 
as a trustee, (vide Amlimt v. Daw- 
lins, 2 Vem. 401.) if he should de¬ 
vise all and every his real estate to A . 
and his heirs, this would, according 
to Marlow u. Smith, 2 P. W. I<)8, 
pass the legal estate; and if he should 
likewise bequeath all his personal es¬ 
tate to U. this would puss the mort¬ 
gage debt , and A . would thereby he¬ 
roine a trustee for It. The reasoning 
in Marlow r. Smith uxn, that the 
legal estate being in Jhe trustee, it 
teas, in the eye of the law, his estate 



them 
between 

the legal and beneficial interest of a 
mortgagee,*and if the words real es¬ 
tate will pais such legal estate, why 
will not the general devise of lands, 
tenements, and hereditaments hate 
that effect, when unconnected with 
circumstances indicative of the tes¬ 
tators intention to exclude such a 
construction f The word heredita¬ 
ment' must certainly be as operative 
as the words real estate, for ike for¬ 
mer it expressive of the latter . In 
Sir Thomo Littleton’s case, 2 Vent. 
351, it is said , that M If a man had 
liiklija fee, and other lands mof- 



Med to bin in-fee, by i dense of 
•U .bit binds the mortgage would 
P“*" The.case n parte Bowes, T. 
1744. 1 Atk. GOS,(n.) seems to cott- 
firm Ihe abort observations in their 
utmost extent. As to Wwne v. Lit. 
tletou, upon comparing the ease with 
the register book, a doubt still re- 
mamt whether the legal estate rested 
i# Wynne aa heir at Uw or aa devi 


ttiobiuhed in their fulleat extent. If 
«b«r, St shews that the legsl estate 

«** “ equity, necetsarihi 
follow the bwfiCTalwtererf, end pal 
ms personal property to the executor 
or administrator, hut 


rod makes that attendant upon h. + 
Hi* loidahip said he did not appro* 
bend that point vu open to diapnle, 
bjit Scottfr. Fenhoulett, (l Bro. Ch. 
Ca. Mi fated as against that 
proporition at least to that eitent, 
when, they are considered separate 




SLfl'M'; 


owner of 


or thought that report in 
•ome respects incorrect, for the rea- 
fooing is by no means clear, and it 
in tome parts at variance with the 
conclusion. Cupel v. Girdler, E. 
1804. 9 Vet. 510. Vide ! I Roll. 
Ab. 6l6, pi. 3. Wattso. Fullarton, 
cited Dong, fig l. Vide etiam Bridges 
r. Chandos, 2 Ves. jun. 489. Wfl. 
liamv r. Owens, ibid. 602. Har¬ 
wood v. Oglander, 6 Ves. 822. 8 
Ves. 127. Vide + Whitchnrch *. 
Whitchurch, 2 P. W. 236. Good- 
n^ht v. Sales, 2 Wib. 329. Et 
etiam, Mr. Butler's note to Co. lit. 
290, (b). Note 1. S. 13. See aim 
post, tit. Trust and Trustee, iv. 

44. Bill by the nephew and die- 
*iaee of the testator, praying a spe- 
croc performance of a contract, en¬ 
tered into by tbe testator for the 
purchase of an estate, and that the 
executors insy be decreed to psy the 
residue of the purchase-nion^y be- 
>°"d the deposit out of die personal 
wets, and if the vendors cannot 
make a good tide, or for any other 
reason, tbe contract cannot be exe¬ 
cuted, then that the uoount of .the 
purchase-money may be unrated in 
the |«rchase of other lands, to be 
conveyed to tbe like uses as are ex¬ 
pressed in tests tor’s will, concerning 
bis real estate. By tbe will, which 
”* previous to testator’s contract 
for the purchase, be gave all his 
freehold, copyhold, and leasehold 
rentes to his nephew^, for 99 years, 
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to lie foil on making o good title, and codicil? Hie*will dented free- 
111 July follow iug testator made a hold estates to uses in which plaintiff 
codicil duly executed to pats n*al j would have partial benefits, vis. a 
estates, teciling tin? contract since | term for i)f) yens, if hr to long lire, 
tlie execution of his will, and ili- with remainders over, and the te*ta- 

L - 1 “ 1 toralWruardadi^wedofdwreaid^ 

of hit personal estate, which be di¬ 
rected to las laid out in land to be 
willed tq other use*; llkvefure, whew 
lie had concluded tlie will, he do-* 
dared that such laud us be actually 
hail, should devolve in a certain 
course, and die land to Ins purchased 
with the residue of liia personal estate 
should "go to other persons, and be 
wai content, tluat if lie should die 
tlie moment afterwards, the different 
branches of hi* property should go 
in those different modes. After¬ 
wards he entered into a contract for 
the purchase of an estate, the pv- 
ticulor containing oue condition, im¬ 
plied ill almost every contract, but 
expressed iu this, that he was to be- 
ccjioc the owner of the estate if a 
good title could be mado, lie was 
placed therefore in circumstances, in 
which froiu that time Mil biadfwlh, 
or until the agreement should break 
off, he was capable of devising the 
••state as being the equitable owner. 
The question was very materially 
argued, as if uuou^iaUly alter ilia 
contract testator .fcact rt fuiblislied Ihb 
will, for an «stata£ 
after a gci*y*]*d*riae wSffpass by a 
repuhWfaUofi .ofctrsiatdya will, and 
must be paid .fit; oui of the perso¬ 
nal estate. * It.wwahio loatcnaifv 
observed, that every devise of laut^ 
whether particular or-gcnaral, is ipe- 
citic, as ibo.devisor must have the 
land at the .data: of the will, and 
continue to We.it until his death. 
The first qudiiiovi : then A, wbetlier 
tbe doctrine of the court and the 


reeling that such contract should lie 
carried into effect, that the purchase- 
money should be paid owl of his 
personal estate, and that-tho estate 
•o purchased should go to the uses 
expressed -in his wiU as to his real 
estates. One of the dcfemluiifts, 
another nephew of testator, claimed 
under a bequest of the residue of the 
personal estate to be laid out in lands, 
and settled to tlie use of himself for 
life, with remaiuder to the heirs of 
his body, sod for default of such 
issue to lih right heirs. This de¬ 
fendant by his answer insisted, that 
if a title could not be made, no part 
of the personal ex tale ought to be 
applied in the purchase of anv other 
estate for the benefit of the plaintiff. 
Upou tlie muter'a report the title 
proved defective, sud the cause came 
on for further directions upon the 
claim of tbe plaintiff to the benefit 
of the routract. Vtr Lord Chan¬ 
cellor, the css* of Whitaker ?. 
Whitaker, (4 llru. Ch. Ca. 01.) 
which was cited in point, is a very 
dear case, though the dicta go a 
great way. Here the questions are, 
1st, Wbetlier tlie judgment of the 
muter against tlie title is decisive as 
between the dAdatcs and legatees, 
there being good title or u6t? If 
the devisees of the real estale^fesn 
say they will have the real estate, 
w hatever may be the title, to be paid 
for by tbe personal representative? 
andGdly, Wbetlier they.can repudiate 
the. contract entered into by tlie tes¬ 
tator, and can liave a right to con¬ 
sider the testa tor % u having cou tree tod, 
to buy some other estate for 
llis lordship toted another 
viz. What am the equities 
parties, regard btsiuu 
the court must dedare to. 
purpose of lbs testator upon 



f hit*k* 9 m\l 

tat 

i tpd tawpgy. acquired an equitable 


in oibcrUwU by contract, makes 
to Whkh he Us ooly an 
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equitable title will pas. As between 
the heir and personal representative, 
Jjicnn v. JUcrtiiu , to Atk. 1.) 
Buckmnxferi. Tlarrap, (7 Vea. 341.) 
ami other coses, establish the gene¬ 
ral principle, that whatever is the 
■tale of liability of die party him- 
self, to take at his death, must be 
the state of the liability, to be con¬ 
sidered upon questions between those 
representing him after his death, and 
if at his death, he couM not be com¬ 
pelled to take, clearly the heir could 
not say to the executor, 11 1 will have 
lf the estate and y« u_ shall yu) for 
u it There Is no principle for tho 
devisees of the real estate to be more 
favored than an express legatee of 
personal estate; there is km much 
intention that the latte* shall tike 
tlie personal estate, ns that the real 
estate shall go to die devisee by die 
act of die devisor. A^ to election, 
the cases do not apply to flic present 
case, for if it is made out lliat the 
testator hid given so much as would 
buy ibis estate, or mime other otate 
for the plaintiff, that is not a case 
of election, for dieu ho much per¬ 
sonal estate as may be necessary to 
buy this ot sonic tidier estate is ex¬ 
pressly taken away; but election is 
where die texts tor gives wliat belongs 
liot to him but to'imolher, to whom 
s some estate upon an implied 
J ttllflf tbc _Qlhe r shall part 
with his own estate or noT^-ke die 
bounty. Lord Chancellor said the 
present case frill turn upon this, 
bow Air die dicta supposed to liave 
fallen from Lord Jlvanlty’m Whita¬ 
ker v. Whitaker, cal*, be supported 
by authority dir principle, it roust 

E -this length, that .where a man 
ving legal estates and equitable 
estates under a contract, devises all 
his messuages,, lands, &c. and dies, 
standing quite iteutet. to tbe equit¬ 
able estates under the confiart until 
b» death, tho court must say those: 
words operate to the same effect as 
giving all his lands, &c. kg*} uni 



equitable, provided the latter were 
conveyed, and if not, then the ioter- 
pretatiou is a wish to give all if they 
can be Lad specifically, mid if not, 
then he Revises the legal estates such 
as be env pass, and such of his 
equitable estates as he or his repre¬ 
sentatives after his death shall bo 
able to procure a title to; and as to 
all the rest it is a direction to tho 
executors, and against those to whom 
the testator has given the personal 
estate to lay out so much as shall lie 
necessary uol to procure a title to 
that estate, but to procure a title to 
any other estate they can find. If it 
did not amount to dint, Lord Chan¬ 
cellor said, he did not see how the. 
care was to be made out, for he 
agreed if lie had directed that out of 
his personal estate, a sum of money 
should he laid out in real estate, 
there wax no doubt it must be laid 
out, or if it was to be laid out in a 
rfirular county, there the court 
as gone upon this, that it is to be 
taken, that dierc is some estate in diat 
counly, uml therefore it may oc pro¬ 
cured. >lut if it is to be in a par¬ 
ticular )iorisli, there are the con¬ 
flicting opinions of Lord Thurlow 
ami Lord ltossli/n. Lord Thurlow 
thought tlie money could not be 
laid out any wlierc else, and Lord 
Ro&Iuh thought it might he laid out, 
elsewhere, if no laud could be pro¬ 
cured iu that parish. Lord Chan¬ 
cellor said, his difficulty in this case 
wasp whether a person devising his 
equitable estate does by that not only 
give tlie equitable estate he supporer 
his, but includes in that, a direction 
to purchase other estates. If he was 
mjstaken in supposing the estate 
contracted for to be bis, whether he 
did not oi dy mean, that bis contract 
should be executed, but also as he 
had said so much, this court is far¬ 
ther to infer, that though tlie title to 
.that estate cannot be made, another 
estite duill be purchased, a question 
which h*« never Jieco so determined. 


c 



I 


'Coventry v. Coventry, 


SfitoTexchange bring the subject, hi 
which, in cnse of eviction. .die ram- 


w 

evicted would 












tage of the devisee » Jhe one cijms, 
or of the heir at law ia jfcc Other. 
Upon that Drinciplc a reference Wife' 
dotted jo die master at to the thfy 
and dips result wet, that the tide ^ lit 
|>adL..v.Upoa that, two further qutxKst 
to£P* arose, ^lst, Whether the de¬ 
visees may.iako die. estate with a. bed • 
title if they think .ht, and .the pee- 
•onal estate *half pay forj.it at ita» 


his death that Mjbitablc title becomes 
cloathed with (he legal estate. It is 
of ne&sfify. that wnere a . man has 
contracted^ to. sell, if the vendee dies 
before the Contract' is > xecuted, a 
question arises between the repre¬ 
sentatives of the vendee, aud to the 
consdqdeacOs of such a contract, die 
vendor must be taken to look at the 
dine of the! contract, and therefore 
he ought not to complain, even if a 
dispute between die heir and execu¬ 
tor brings 'forward an investigation 
of die due, ai .dio- contract being to 
be executed at a fpture period it is out of the, 
incident to ' *.sndi * contract, that said, uqpe of 
questionsttfay arise by the death of any colour 
ridtfr ‘ pd% 1 ;.hfertiecn % iodlridogli (1 Atk. 5 
who hkve/raCftf,' is between ,«Sh consistent 
other, before lt cab bti decided how 
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v. Whitaker , were cited, from both 
which cases, it ia clear, that by a 
contract for a purchase, if the vendor 
ha* a good title in equity, it if the 
n*al estate of the purchaser, and 
will puss by his will or descend, and 
the devisee or heir may call for agt- 
plication out of the personal estate 
in payment. Then are certainly 
many passages in (he report of 
IVhi laker r. Whitaker , going a con¬ 
siderable length to establish.that the. 
ca-c of a devisee r is to be distin- 

S nished from that, of an h^ir, snd 
ist iu the case of a devisee, it is 
to lie understood' that die vendee 
having the estate at the lime of the 
devise in (he sense in which lie has 
it iu oquity, though it fails, because 
ultimately be cannot have it, yet such 
a devise is to be understood as a dt- 
rection not only, that the devisee 
Mb all take, but that if he cannot, the 
executors shall purchase an estate 
for biim . Lord Chancellor said this 
important doctrine was somewhat 
new, but when Lord AhaaUy is 
reprcsented^to have stated it to tliat 
length, it became his lordship* to 
doubt, whether his opiroou to the 
contrary vr^awell founded. If the 
doctrine, jw/as it appears stated, as 
ibis folloWf, that it the testator, in¬ 
stead of % .CodiciH bad republidicd 
Ills- win^w^'Vrould apeak from 
tliat construction of 

this couy^fli&.wuq^of all liis free¬ 
hold, behold estates, 

wouldPC**! 
the 

* of the c< l Qil * Wo 

estate. iu these 

very lauds, V °7 U 

must ««wjy. 

as if he Jurtl siudh^ fW 
hold, copy'* 
meaning 
seised in i _ 
jiacoaceMcd 
ami also if lie 

.t 


be conveyed, meaning, under those 
general words, that liis executors 
should, oat of his personal estate, 
buy somfe.other..esUt$.fbB the bene- 
ifitof daw to ^hom lie.hod. given 
his frcehpl^ eaUte. As to Coventry 
v. Coventry, if dial contained * case 
of election, the dtedcases of Noyt 
f. Mordannt,’(8 Verji, Ml.) and 
Strtatfield v. Streatjield, :{€*. temp. 
Tafb. 176.) yrere correctly applied,}; 
but they prove nothing , more than 
tliis familiar Hbclrine, . that if A. 
gives an esUte.belouging to B, which* 

I A. had no power to^give without his 
Occurrence, and give any estate to 
B. it shall be understood tube given 
apou condition that be shall permit 
A/* will to take effect as to the other, 
but whether the cited cases were 
correctly applied, depends altogether 
upon tliis, whether die testator had 
expressed his intention in. such a 
manner as to raise a case of election, 
for, if be had called upon the* per¬ 
son who was his heir at liis death 
to convey any tiling that belonged to 
diet heir in that character, be could 
call ou him to convey nothing but 
what was the testator's, and there¬ 
fore, if there was any expression in 
that will, affecting property in the 
bauds of the beir, which .was the 
testator’s, it would p*ss by the in¬ 
tention declared, but uot,by election. 
So, if this codicil calls upon the re- 
siduary legatees of the personal estate, 
to give up aometluqg^ that without 
thftr concurrence be cpukl not give 
to the devisees of the freehold estate 
their own property, and they withheld 
it, tliis court would cqjnpcawiie the 
devisees out,of tiuVpcfjjpnal estate 
so given.. ,' Bfet what room was (We 
for the applicatioojjf that/doctrine, 

'* Wl0r ' 
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that fail* 

mm. the 


' of hi* own iptemioa, 
. oer of duporiog' of 


HMftrfowt 


.• V < 
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chase of any other freehold estate' 
the deyisefe sboald choose fo take. If 
in Covtulhf v. Coreafry, it Mi de¬ 
termined loot the intention wia to 
give the manor of T.* to those who 
would here taken the oth«f estate 
the purpose of exchtnge being per¬ 
fectly clear, if upon the whole will, 
attending to th4 circumstance that it 
was a provision/ for children, that 
intention appeared to give the manor 
of T. as a consideration for the pur¬ 
chase of a real estate even named, 
but where nothing was said about 
title, that cise was rightly deckled. 
Yet that was not the case (as here) 
of a person at the moment of devisiug 
having a specific estate to dispose of, 
having by liis will giveu all his real 
estate in one course, and Ilia perso¬ 
nal estate in another, to lie laid out in 
land, and having, between his will 
and codicil, entered into this contract 
for thepurchase bf ah estate, and 
agreed to have it if a good title could 
be made, and the question urising its 
to his, iiUjtitiod by the codicil refer¬ 
ring th‘ the,Contract directing execu¬ 
tion, fcc* K ; gbod title could lie 
made, ahdif h could.not, theft, whe¬ 
ther in ftir event as Well aa the other/ 
the pefrhnalibboutyto the residuary 
legaieeS BhodMste cut da+rn to the 
amlMrW iM ‘pdrchamTmoiiey, if 
got, (e;W'itnbotj4hfe to. abstain d)* : 
claim of **&&&*<&&* 


if QpT.be laid ofituiother 
i particular csiK^oihtod 
only the mode; greeted, for. 
Ac primary iiitentioQ 6r. 
iThe doctrine 

ipF^ v tb& that tosttQir efit 
what fie beuaved capable of* 

‘done m all events YboitgU. pot m the 
preris& mode, end the eoftrt.follows 
that Up, holding that bcW ^ctcd 
to be done it mall he coiuidered as 
done, but Lord Chancellor. it is 

C i different point, whaler* if I 
a sontract for a partieulali es¬ 
tate, and direct if if .beeomafndjie It 
shall go iu a certain' course, if it 
never becomes mine, ye.t money to 
be laid out iu anotlwr estate is tit go 
iu that direction. Supposo l 4 have 
an estate, and wish to . buy a .small 
estate .with an bouse, and Contract 
for that estate for myeldCstsbu, and 
suppose no title can be made f - If 
that object cronot be. obtained, it 
may be distant from my purpose* to 
take away that value f 
children. Upon what 
to be inferred, that if 
cecd in tlmt object,* 1 a 
other estate to be 
which J had on 
but which my heir at lavF 
contrary to my i 
between him and 
Tbc situation of; 
altered,^for 
debtor by 
contract 
only directing? 
trMt, y tbe 
cumstattce* 
withdraw 
cbpld not 
demth.tb m* 
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Hw object might liave been to buy 
that estate u Contiguous, or for other 
reasons which ’ might .* 

Iiis purpose to h*v» that estate' 

Loiti Chancellor added, that tea 
present case was' new, and* did 
full tit with the doctrine fn 'fth& 
v. IVAitaktr , he'.iboukf; 1 ^*’ 
opiiiiott with great deference, '4)fcit'he 
thought it earned tfie doctrine upota 
equities, supposed tcTbc fetmded on 
the intent, father thaii a legitimate 
comtmctiou of this codicil autho¬ 
rs to «j, if this ealate cqunut be 
bdughty lr anibiiiita to a di section to 
pthtf' MiteV* Upon- die 




hia cAiuiotr/ that lf he was right in 
placiug the devisee in'the situation 
of tfaherr he^could not say he would 
take an estate' which the ancestor 
would not be obliged to take, and if 
the objnctipu amounted to no more 
tlian Uut which would enable die 
vendor tb .aay the sendee shall take 
compensation, if it goes further to 
entitle*-' die vendee. to refuse, that 
must decide the condition as to this 
point between his real and personal 
representative* immediately after bis 
death; therefore, if no title can be 
mndo, devisees are not entitled 
to take "this estate without it, or to 
Lave anodter estateboUght for them. 
Tbit cafe* wijr afterwards re-urgutd 
• tkfen- 

' speak 

jord Ctian- 
was of great 
CbuH no) get 



if neon tract 
a^purehueof 
mil 'seal, 
of die. cou- 

bf 


as against die simple contract.. cre¬ 
ditor*, for there wciild be a conifkct 
covenant / under band, and seal, 
wlfaklha* ^teentor would lie 
i JXit.if. the vendor 
‘ ’Ins .money in on 
i^Uf the title was 
toort hoW, diat 
tf ‘ sficH cotjtnci was eulcred into, 
tad ife benefitof it devised, that 

•hall be cnn>dcbraiarfevise not ouly 
of the land lb contracted for, but 
a devise of any lagd that can he 
purchased with that' money,' and if 
so, will the court give such ah effect ta 
.flic contract and the triM, as, will 
prejudice simple contract creditors f 
If that ia not the effect a* to simple 
contract creditors, upon what prin¬ 
ciple can it be aud, that this is die 
doctrine if there are ample con¬ 
tract creditors, and not so if there 
bo no such creditors ? In the cases 
cited, there was no doubt if the title 
had been good, the estate would 
have descended upon tlie heir against 
simple contract creditors, but it was 
held, that if the title tyls irot good, 
the heir could not insist upon auy 
thing, and the consequence is, that 
die title bring- bod, the simple con¬ 
tract creditors might have been paid 
out of die purchuc-moncy, that in 
(lie time of a good,, title would have 
been laid out in land. It is difficult 
to say there is a difference between 
die heir atitf devisee, where the title 
of simple contract Cr editors comet 
in question, and if not; * the .case 
must be pursued totteco ttseqitfoce, 
viz. that this is the dettrufe 6t . the 
court if . there are simple ebbtract 
creditors, and is fibfcthd dbctrme if 
there are 'Wac.' 

E. 1805.% 
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co nw ftii ce of ih? atm, 
t»«o mo«don. Rott \, CvmmS 

Aamel M^TsoS. 

S* '»5 *:*"> 


of'the^.,. 

tj tbe .piaumit *<»,$* certain -day, ._ _^ 

but difeet^d,'thi|f on default of pay- not revoked by ban 
urant^, tbe r.biiV - vbould lie dismisaed t^an v. Ckarmak 
PSjCT* j coptwct not being Vo. 58a 

a <W« tulpiy men t, Am estate was 48. Aconvcyauc 


47, A devise of a. italesUit* is 
t revoked by benluniiHcy- v Char* 
** Charma^' l£ lioftr 14 


Oiatung till, payment; the estate was 48. A conveyance to trustees and 
IieJd not bypass by a previous devise, their heira to secure a jointure* an^L 
but descendible to the heir, Out- subject to a term for that, purpose. 
kcirlbr. Ijoather/r. 1805. lGVcs.* to the devisor and bis..heirs, is a 
lw. . * . # .revocation of. a prior devise of the 

46- A letter written to a solicitor, same estate. Fawkr v^Jeffreiu H* 
widi directions to prepare tbe con- 1810. 10 Vfi. ft Id;... Fuk Cave 


witti directions to prepare tbe con- 1810. 10 Vft. 51d... ride Cave 
voyance of a purchase,, described v. Hoi ford, 3Ve*;6X>. Vi&eetium 
generally as the laud luiught of A., Rider c. Wager, 8 P^W; 328. 


lmt not specifying the terms, is not Colter v. Layer, £ P. W. 0*2. 
sufficientevidence of a contract witbin Knollys v. Alcock,* 5! Vesi :fc8 ; all 
the statute of frauds; therefore, the which cases have cstabljsli^iliataii 
conveyance being subscoueut to the agreement to convey tpvokejra devise 
will of tbe purchasor, and uo previous os well os an actual cdtfvey%Upe v . . 

contract having been made agreeable -- 7 • ' 

to the statute, to give the purchaser Of the revocation of a tvulof lands, 

un equitable hilerest, tlie estate so vide Will, v. • V'-> • 

purchased will not pass by bis will; - * 
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fTAo # ore. capable to (feme, and of tchat EsMe or ft 
4* may ftupost. by WUi 9 and herein of the Devue.t 


foniyr, 

BUale. 


.. v 4Q^AJiuti aeised in flee, limited to liRsaelf nI tint 

.. tl|<^ 4ipod auch truats us he by if bis ip, .the 

d«jeic»r\s»iJl should appoint, and for life-time of he^UUij^ll,; without 
want.if appointment to attend the iaauo male,;,tiepower 
inheritance.: .Aftcrwajjfit,, by a nun- to make . joint wrtS '»iy other* ife, 
cupqtivewil], he gave aU, all to i. ft and for Rip* of hie 

-- ' • bmord, mid died smd^.dfethS^^Ui^*, 


cupqtxve 
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tad,U> tba son; lor, per curiam ^it is. 
lmpoftsilils to Uck tne estate by the 
will to the tirtate for life in the art-; 
tlement, on purpose to support the 
contingent rcmamder, becaueetbo set¬ 
tlement and wfll are two distinct coe-v 
TevsnceM. Moary. Parker, M. .169®/ 
4Mod. 316. J LiL naym.37.SknU5p.; 

51. It was formerly held, that con-; 
tingeut interests inland, idling moral;' 
in possibility, were not dcw^ble by' 
a wiUj made provious tolheirvostiog. 
Bithop. v. Itynitain, T. 1695. -2* 
X* 1 . 427. it M sow oVicneite. 

. Vide Selwyn v. Selwyu, 1 Bis. 222.1 
,Boe v, Griffiths, 1 • II. Dia. 605. 
Moore n. Hawkins, eked 1 H. Bio. 
83. in Hoe o; Jones.. Fide etiam 
Paw> On I)ev. 34,35. Fesrne Coat 
Rem. (4th cd.) 533, 539. 545. 

53. A man contracted for the pur¬ 
chase of loads, but before the con¬ 
veyance-was made he. died, haring 
devised those- lands. Ver curiam, 
the devise is good, for the vendor, 
after the contract, became o trustee 
for the veudee. Barm* cate, H. ] 
i697.3SaU.B5u VideGiXh. Ch.Rep.. 
243..Lord Pembroke r. Bodeu, Ch. 
.R*P- 1J5., Powell on Contracts, 3d 
wL- 83. . i . .... . 

•• 53. Bgunarriagqsettlement, ou few 
jure of issue malc,,aterm waa limited 
fpr railing £#JpQ fordaugbtera’por- 
lions, 18 or marriage. There 

. waa one daiigMersnljjUpoii w^pm the 
,inherit[UMie.pi'theJiiiide descended: 

ffoyned the age 
of unmarried; 

and, ,by wifoevpalite will, gave all 
e|ys qq|»|d da^fcto hgfniofoer, who 
took pdmnil^t^ with foe will an- 
nwced.PrrrKfi'a/njthatriMtoftlietenn 
i» no* e»tjngW*sW in,^quity, but ia 
at 8ubu«&ng > f)i»rpe the »afo, 

aqd uugbl .fo. bft-niis«d -M&ijwd Jo 
flie admitii|»mtri», 

. l(>&7.v.«>en£.*48, yfiik 


■im 

iPre. in CluKW?*! 


» cwnpontiou 
*rid to'ejaa,a; release 



1 Eq. Ab. 175,spl. 7.. . 

55. One seiaed in fee of fire mea- 
auagw, by w ill deriaed two of them 
to hia wife for. life, remainder to hi* 
two daughter* in foe,, and deriaed 
the third to the wife and her heira, 
the fourth he deriaed to the w ife and 
her heira, ahe paring hia lesaciea in 
ciuc liia personal catate feQ abort, 
and if ahe did not prorido for the 
legacies hi her lifo-tiuie, then that 
the legatee, after her death, should 
aell the houae and pay the legaciea 
out of the produce; and then foUowH 
the clause on wInch llac doubt aroac, 
ri«. “ Aud all the orerplua of njy 
earotc to be at my wife’* diapoeal, 
and testator made her executrix. 
Per Trevor, C. J. and Ppaelt aud 
Bfrucoae, J. Thp fifth messuage 
dr.es not paa*. Contra, Nevill, J. 
Winer v. Hull, M. 1701.. 14 Mod. 
.693. Vida Cole it. Kawlinaon, •! 
Salk. <234. Lady Bridgewater d. D. 


au .inheritance pan under; foe words 
“ redded' or “ overplui" of ipy Qtf*te, 
the intent mu*t he very plain; for iffoc 


estate, or majrpe applied toperaonal 
alone, the hqr *hall not be diainlic- 
rtted by foe implication of aqch 
words, or by any, pbut-*. necenary 
implication,.* : v.S •’ v. • 

ftp* 

s 

796 . 
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. 57: A devWctfl 
tkmmt, will pM. tiwcll tho*to, 
iof which the testator *to«sei^ in 
*e f it the time of m^Jri^rid. 
*a those: whict; in ni 

aettlement made o^^ r n*rra^ i 
*h* particular uses of which were 
determined by his * hiring nfr; niile 

lend^-settledr Wfih' • 
power of nwocatibn, will not pen 
hr n'deriarf of lends out of settlement. 
Zorfy Falkland ?. Lytton, - alias 
»w*. H. ltoe. l Bro.P.C. 229 . 
3 Ch. Hep. 169. 2 Vein. (Ml. 8. C. 
nomine-Sir Litton Strode v.' Ltdy 
Russell. 

58. - Upon e settlement, A. is made 
tenant for life, remainder to die heirs 
of Ins bddr by his wife, and in the 
sdmfe’ deta A. covenants not to suffer 
recovery, but that the lands shell be 
enjoven according to their limitations. 
A. does suffer a recovery, and devises 
the lands,, the covenant is good to 
hind the assets, but A. being tenaut 
in taih and as such having power to 
' suffer a recovery, the lands devised 
shall not be affected. Collins v. 
Plummer , H. 1706. 1 P.W. 104. 
S3 Vem. 6f5. Gilb. Ch. Rep. 252. 

59. -A. employed B. to article for 
the purchase of lands, which JB. did 
in April,, but die possession was not 
to U delivered till Michaelmas. A. 
afterpayment of the purchase-money, 
bid .More conveyance executed, do*, 
vised to J. S. and afterwards A. took 

tttoteyance of the lands so articled 
for to him and his heirr, and died*. 
Helct that the land passed by the 
will, and that an equitable estate is as 
well demisable as - a legal * estate. 
GreerduU v. Gteenhitt. hT 1711 . 2 
Vera. 680. pro. m Ch; 880. Gilb. 


atnottot lb % revocation i* 
«3ft‘ *X5. war’^ettjsi 
hav*be»tfod*et<^^ 


afte^fbr, ifi the last case, the testator 
bad no equitable tnterett ha the land, 
and so having no title cotdd devise 
nothing. - Fide I-angford o. Pitt, g 
Eq. Ab/ 297,pf. 9. « P. W. 631. 
Ptufencyr. Lord Darlington, 1 Brt>. 
P. C.W. * Acberley o. Vcrndb, 10 

Mod. 523. •'' • •; - 

60. J. 8. seised in fee, devised* 

houses to bis daughter, (who was Ids 
heir at lavT), when she should gtlsiQ 
the age of 21 years, and in another * 
clause he devised all the rest and re¬ 
sidue of his lnnds to bis wife for pay¬ 
ment of his debts sod legacies. Thor 
daughter died before 21 / Held, thkt 
the rents and’ profits oftbeboliy* 
should go to the wife tiNihe dough- 
ter should have attained theage of Sl 
years. Crockford v. WitutU, 'f. 
1711. 8 Vin. Ab. 200, pi. 7. 2 Eq. 
Ab. 322, pi. 15. • • . ’' - ; 

61. By articles More -frftil ge, 
the husbaud agreed to add .£700 to 
the wife's portion of «f7O0£ l and the 
securities were assigned to trustees, 
and agreed to be invested jn tand^ to 
bo settled on the huabadd for* life, 
remainder to the wife : for ' Hfe, ii-. 
inaindcr to the first, ; fcc. aou in tail- : 
male, remainder to die daughters’*in 


\ a 


male, remainder to the daughters’*in 
tail, remainder to the ri^heiii of 
the husband. • The marriage took 
effect, but then •^rasjjojstee.* The 
husband by will devllOTwbnje lands 
to hiv-rife, the rtf cfofyFreal estate 


mnt lands 
Ukreal estate 

in York and c/sctfAe^qil^r^at Bri¬ 
tain, he deriaed to?3[i®,b Also he 

£ ve all bis person^ 7 3&&fL'aud all - v 
i securities for fo Kit irto, \ 

whom he made W • 

leaving marry oF^iecuritieS re* 
mnining unaltered, tuft some of the.. 
niouey bad bm^put out upon Other.:* 

bcuntiet, and wM mentioned tb-tm* 


mat 

devise these 


> 


Ilf 
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out inland, a*landpurchased Acre-. 
wifli-" Per Lmd hartourt. The 
affic hi hate in equity changed the 
nature of“thismoney, and turnedit 
into land. Am to so ouch, of the;; 
.tt460 v tola iuboitingup^n fibe s* 
curitiea on Which it* wet ongtoqDjk 
placed,^ any other 
no new:triuta hare bin decla^ ji 
ought .tb ho considered>aa replIsatete* 
but as to the money, w bicjr was.celled 
iu by the' testator, and placed out 
ifterwnrcb on aehiritiiteoif d differeut 
truit, that ahaII be take? ah personal. 

. estate, forasmuch as Acrobeuig no. 
'issue of ttte marriage, it was in the 

* power'of 1 tfie husband to alter and 
dispose 6 t il’ agimst die heir at 
Uw^.tbougli 4 ipt sgaiii^t die wife, and 
thisplacing itoqt upon different trusts 
L6rd took to be an alteration 

‘ of Aenature of it, since the testator's 
declaribgAo tiukt to his exaction, 
aeons tantamount tp bis having de¬ 
clared that it should not go to bis 
heir (a).. Ungtn v. Soarray, E. 

• 1715. f I P.W. J72. Pro. in Cb. 400. 
OHb. Eq. Rep. 01* 10 Mod. 30. 
N. •B. Tne statement in P. W. from 
which this case is taken, agrees wkh 
the registers book, (a) It is observ- 

; able Atl the husband might have 
dpvised Ala £ 1400 (subject to his 
wife's life estate), either os real or 
•penonol .cattle,. according as lie 
should^b^v^rddgiiificd.bia, intention. 
Thus, i/he had iu his will deStrihed 

. SiRSaBRSS3ps^LSJ£: 


IfKtuaere v. Lord Cariisl., 3 P. W. 

Vide «wa Gttidot + 
(Smdotjii. AL. 234.^ Piilteoer f. 
DW»|*oi? K a iwo*. Ch. Cfc 

tse stt tSDu si 


mwmm. 



JLforJifc remap** iu 

die Kfe.pf B, dSfjSed bkxexjMJOdor, 
»Tb» is good^ianrfainotiiitf to C/a 
declaring by b^ sfdlAatbis executor 
shall, stand pe ft s fia ed of ; ihe term b 
trust for the. devisee (f). ’ A devise 
of a lease of years differs fropi |ds- 
vise.of a. fee-simple^ .A man can¬ 
not devise foe-bnple land .which he 
has not at the making of his will, but 
leases or personal estete(b) shall pass 
by a testator’s will if Aey be luf it 
the dme of his deaA. .'luerefqre, if 
one devises all his real and persouul 
estate, and afterwards acquires more 
*>f each kind, the real estate acquired 
afterwards shall not pass. Seaa as fo 
die personal estate, and yet the in¬ 
tention of the party must llive be—i 
Ac same as to boA, but Lord Chan¬ 
cellor said, Ac reason, of Ail differ¬ 
ence scerus to be, that with regard ro 
Ac real estate bought after the mak-* 
iog of Ac will,, supposing that not to 
•pass, there is still one in low capable 
of taking it, via. Ae heir, but as to 
tho personal estate, if the executor, 
though appointed before Ae acquisi¬ 
tion of it, does not take it, it is un¬ 
certain who will. S. C. • A <kvi k of 
a chattel interest differs from a grant 
Acreof, in regard that Ae griniee is 



ti. C.(c). ffW v. Jekyh M. 1710/ 
l P t W. 572. (ayVegy & Fmwdl, 
Follexf. 44 . S. P. determined A 16 
Cu.X by C. S. Q>)M**Un c, 
Mwl«P, W ? Std vide 

S§§Ki3&!te 




$ • 


cd, however, 

. 14 a.. 190 . j 

29, that' * lea 
or *e tnlir U 
aviU 

dcmijMjd. TUe 




admit tody' 


\iruvtrtully 


vtfmjC m 

• **• •*•.*• , # y § I / . ' 

itfca becn ifeteraua-' it a pertowil estate, Ldtd Chan- 
iStirlimro. Lydurd, ceBor decreed tb« money j^atjio chil- 
Sfa Amb. dreft.. FvIituM y.Jouet, M.; 1780.' 

!&&&>■£ »• • .v \ 4 m 

BCSSf fsS 

s*k estate .«jGp* hifiUbletsSm^ 

; w|p<W, . rtl, *7 tfepue in innhnerfo/bwing,**- ; 

wto'ti bl Uiiivtrtellj After waicli Legate part to A. aniL.' 
M.fjhddiug upbu the his heirs, aud devised die rest of iis * 
f tuch a ‘♦ill, a devise estate to bis wife in fee./.This waps 
I estate'is held to be a ti ult estate, and testatpr's uevisop . 
ineifcferiug and renew- dull be.a trustee to preserve the cojy. 
unless the contrary is tfogeat remainder*. Marlow r.; 
bppy v. Miller, mbi South, M. 1723. 2 KW. 108. \ 
v, Audertpn, 2 Vea. ' &5.0de seised in fee, and possessed • 

Medcraftj-i Bro. Ch. for 21 Years of 'luud ioD. under a 
yhold lands, purchased church lease, devised all bia lands, 
the will, do not pass, whereof he was seised, possessed, or 
ler, 1 T. Rep. 438,(n). anyways interested in, to .^:fbr life,' 
ation Linds will pass, remainder to B. in tail, repmioder 
iking a new will, and C. for life, with. power to mak^ a 
lanifest. Fide Doov. jointuro,. remainder to trustees to 
p.' 004. Et ride Dun- preserve cootingeut remainders, ro* 
life, same section, aod mainders over. The question was, 
ito. (c) Fide Farring- whether tbo leasehold should pass 
ey, l P. W. 54 k. with the freehold ? Lord Chancellor 
ilhiun agreed to lay out owned Use limitations were improper, 
urcluise of lands, to be but then the words of’ the. will are 
t settlement, remainder very strong, alt the: had* which thq 
fee. His wife died, testator teas seisei.br p<nM#d of, or 
me son by the doctor, in any ways interested ini properly 
narf nf ilm refer to a leasehold estate, -and dis* 


constriiftioh qf such a drill, a devise 
of a leasehold estate' is held to be 
adeemed; by surrendering and rimew- 
ing the .fca*e, unless the contrary is 
express*#.* Abney v. Miller, mbi. 
sup r' 'Rudstoli v. Auderson, 2 Vea. 
4J8. Hbde t>. Medcmft,*i Bro. Ch. 
Ca:26t» Copyhold lands, purchased 
after making the will, do not pass. 
Harris r. Cutler, 1 T. Rep. 438,(n). 
By a republication lands will pass, 
for that is making a new will, and 
the intent ^-manifest. Fide Doo v. 
Kelt; 4 T.' Rep.' (104. Et ride Bun- 
ter v. Cook, ante, same section, aod 
the pot* thereto, (c) Fide Farring¬ 
ton u/Kuightley, 1 P. W. 54k. 

63. Dr. Fulham agreed to lay out 
£40QQ sis a purchase of lands, to be 
settled in strict settlement, remainder 
to Umelf in fee. His wife died, 
leatiue only one son by the doctor. 
The’ doctor borrowed part of die 
money of the trustees, aud by bis will 
^declared, that if his son should die 
before -21, thi ,£4000 and 45tt> 
mors should gti ‘equally among the 
childrturif his three sisters. The son 
. died More 21 ; living, his father, 
and the doctor’s brother and heir 
brought a bill to have hud the .£4000 
hid out in lapd, insisUng that . die 
will,'as mirte quly of a personal 
estate, did not Skr bini/ because the 
tn<maf:bneilf to be ' considered mm 
1#5T Bat- drsdtteds thetsai "As .t&£ 
tor «M btbw abio/ate' fifeuM 




in any ways interested ini properly 
refer to a leasehold estate* and die* 
rhiguiah the pfyseit sfjjjjbUtvm Rose 
v. jlyrilett, Crq. Cur. 202, where 
the words possepted pLorjtiuf mys 
interested lo. are ubfefo^ho.foujifh . 
Aiul as tliis lease for^ fcars was /• 
held of the chunrfi^.t^^lwsys nv •. 
newable, ihu te^ator, who was the : . 
le ssee, might look ;gpoq himself, 
froiu the rigid lie ban to . renew, as v 
[laving a pmictual.estate therein »a ^ 
kind of inhenUajces andib*efg« 
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1 P.W.-fifl. D«vl« 0 . Gibb*, 3 P. W. 
46. Knotsford v. Gudener, 8 Atk. 
450. Piatol v. Kicanxbon, u 0.il 
1784, in which the teatstor, being 
idled of freehold wUtw of cdtM 
denbie annual aaloe, and elao po*. 
aeaaed of two fartSJ, holden by lettc* 
for 1000 yean each, by Will “ jwve, 

* bequeathed, add deriaed, aU hi* 
“ manor*, adeowaon, donatioii, right 

£ 3 .: 

* and hereditaments whatsoever 
€< wheresoever, wAic* Ac ciu 


oA interuttdin, 
the 'MYtril count 



M to his so* far life, with hs 
*•'moot of : mMa and after his de- 
“ MM* to, the heir* of his body," 
with a similar limitation to bis daugh¬ 
ter and the heifi of bar body, re¬ 
mainder to tbe heija of the tetta tor's 
family. . He then, gave hia personal 
estate to his wife and daughter. TTlis 
case was twice argued in B. R. and 
the court reluctantly determined that 
the two leasehold farms did not pass 
by this devise. % Loti Mansfield, m 
delivering the jndameut of tbe court, 
stated the. will at length, and said, be 
did so, in order to shew that there were 
so words m the will, except tbe 
clause of devise itself, which indi¬ 
cated any intention in the testator to 
convey iho leasehold premises, sod 
that although the words of t^c de- 
• were, very comprehensive, ’yet a 
construction had been 
nser rims (especially 
Rose c. -Sortkit, and Davis o. 
Gibbs) which preemded them from 
'considering tfae hitendon of the tes¬ 
tator on the wolds’of die devise, as 
they otherwise might .have dose, and 
bound them in their decision of tbe 
principal cad:—N.S;i it' seems that 
Addis c. dement was uctrtiac*V- 
verted to in Pktot Hkxafdibfe.) 
But this rule of codstroctidn does Hot 
extend to the chap ofa-dsAL »'2>ar^ 
WMiami, \ TU&p. C. *•* * 

- ««. One 




A. and p o mease d of a term for years 
m B. devised alUuslan/ds, tenements, 
and rtaluxtate in A. and B. to J. S* 

; W. ft 


R;- W. for their lives, and after 
tAifr decease to the heirs , &c- this will 
not paa the term, especially if there 
lie another clause hi .the will which 
disposes of die personal estate. Darts 
v. Gibhv, H.V 1730. 3 P. W. 36. 
Moi. 369. • ride Addis v. Clement, 
2P.W.456. 

67. One po s s es sed of s term for 
years, devised it : to’A. for life, re¬ 
mainder to the heirs of A. it seems 


this shall, on A/s death, go to his 
fix ecutor, and not to bis heir. S. C. 

68. A. having lands of inheritance 
in B. and C. and a mortgage in D. 
and lands extended in E. on a statute, 
devised all his credits and mortgages 
to his executors, and afterwards de¬ 
vised all his messuages, lands, Ac. 
and all his real estate whatsoever in 
B. C. D. and E. to. J.S. and 
R. W. for their lives, and after their 
decease to their heirs, and the heirs of 
such lieip for ever, as tenants in 
common. Decreed, per Kn/£,C.tho 
mortgage, and extended lands in D. 
and E. 10 the executors. S. C. as re¬ 
ported in Filxg. I lfi. 

69. An equity of redemption may 

be deviled, granted, or entailed; and 
such entail may be barred by fine and 
by recovery; and the person entitled 
to it is tbe owner ofr the land. Cos** 
dome v. Searfe, H.il7S7. 1 Atk. 
605. • ’ 

70. Upon a bill filed to have an 
assignment of rents and profits of a 
leasehold estate vested in die defen¬ 
dant in trust for die plaintiff, the 
court, under the circumstances, held, 
that a will, in 1735, was sufficient to 
pass the trust of atlesseln being, 
and the subsequent renewals in 1739. 
Carte v. Carte; H. : 1744. Rk%w. 
Ch. tnpp. Hardw. 810. 5 Atk. 174. 



V.-. •• v*l 




. 5 


IhMk i' ibviM of . 
latitude in .1* 
tfc. tciutort 



devise in. 


mtaBt than where there is a-devise of 
a legal estate. Bagsbaw v. Spencer, 
■M. 1748. 1 Ves. 147... w. 

72; Any equitable iuteresrUde- 
viuble. Perry i;PJnlipf,M. 1790.-I 
1 _Vta.uin.2M. itr . ■ ■, y . . j 

! - 73. The legal estate in mortgaged j 
prwjrise» will not pais by a general 
residuary • devise.-by. (hef rooitrtgre. 
Dukco/LetibfMonday, K. 1797. 

3 Vca. 348. ; •• 

7*. A general devise by a trustee 
docs not pass a trait estate. Aitormy- 
(irneral v. Puller, 3 Ves. 330. Vide 
Duka of -Leeds v. Monday, 3 Ves. 
348, -and explained jn 5 Ves. 341. 
Ex parte Sergcson, 4 Ves. 147. 

75. lands originally held under an 
old uiortgacc will pass by a geoeral do- 
vise, though no release of the equity 
of redemptioh appears. Alloruey- 
Creneral v. Boscytr, E. 1800. 5 Ves. 
300. 
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76. Under a general ifesiduaiy dis¬ 
position by will to a natural sou. Us 
bens, executors, adminittratdrs, and 
asrigns. Cor ever, to and for hi* and 
tlwir oWn proper use and behoof, a 
trust estate does not pots. Export* 
Hntteil, M. 1801. 6V«*.577. - <t 
■77. A devisor must have the estate 
devised both at lla date of his tvfll 
and at his death. Attcrmy-Gemerol 
t.Vigon, E. 1803. 8 tea. 283. 
Vide Howe v. Dartmouth, 7 Ves. 
147. Broome v. Monk, 10 V cm. QOS. 

78. JBy a devise in general terms 
a trust estate will pass, unless an iit- 
teniioo to the contrary ran be in. 
ferred from expressions in the will or 
the purposes or objects of die testa- 
tor. Bratfbroke ». Jntkip, U. 1803. 
8 Vea. 437. Ex parte Morgan, T. 
1804. lOVes. 101. Vide Hoe, *r 
dtm. Readr. Bead, 8 T- Rep. 118. 


devise ni. 

• # *a * • • • 

iVho art capable to take at Devisees under a Will (a). Of the Construe*, 
tiou of the Words of a Derrae(b). And herein if void De- 
ewes; whether by a Disposition of what <the Law already 
gives (c), or the Policy of the LanwtUnot admit (d); or whether 
■ for Uncertainty in the Description of the. Penan , to lain or the 
Estate devised, and who shall be the Taker in Cares of an imper- 
“ ■ " Iron (e). . .. 


s * • 


(a) Who are capable to take as De¬ 
visees under a Will. 

TO- Devise in trust for the chil¬ 
dren of 'A.—A. had only ouc child, 
and • several grand • children. He 
child only nhall take, and not die 
grand children, but if there had been 
no child of. As living, the grand chil¬ 
dren might hare taken. Crooke v. 
Brooking, *T. 1689. 2 Vera. 106 . 

.• 80, -A,, devised a term " 
hii; dmi$ht*K a*i her 
ltuvingv&ea three children) 
to suck other children at 
have, and the Mdrtn 
dren; ah©h*datl*r 



m 9 — 

her three children took jointly etch a 
fourtn part, end that the after bom 
children • look nothin* j- these words 
being words ot hmUeaion and not of 
purchase; and it is eunuch for die 
wife’s pert at . though it had been 
given to her and the heirs of her body. 
A/cock v.1M>j»;M. 1G92. fi Vreetn. 
166. Fide Minshull v. Minsbnll, .1 
Atk. 41.9 .•" •• •••»■ 

8!< A- demised an estate to burner 
end W heirs,: open ttrost, that he 
sboold coeraj it tdetkrH.of the rds> 
(ions of the testator' ]4i ^ he should 

ihlo foe 
it* mnt 9 
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®*** th « C8f*te comreyed to him. 1/ 
vai in proof on the defendant'. but, 
•that the tretitor/ before lliemaVing 
of hi* wiH. ; several time. declared 
lhat lhe plalntiff w*i *, ill tuabjitt 

™«*, tkir. Hk i, Jg, 
agamitthe pfainGff xf an/ inbWiiu 
viour .inch thfc teittSw’a deossc, the 
KMntWlll jiidge if too* reputable for 


MM btlw 




;«?r 

B «. Royatpiji l'Salk. '432.Com. 
85. lands were devised ;to three 


WAL. _* v - , o.- t -o M i«uuci iu icu, 

BD i , i C,Ulno1 ^ ! hou « h * wo of the trusted were re- 

^^ e , tnWtee wo “ W **tad to stator, yet the re- 

' SEif^tSe kl r/ *£ T Dinder “ feC •** belong to 

% .. ... berr “ l»w. Hobart v7 Couitht of 

B. S di r JSr d J' J - ? f H. 1709. 2 Vent 6*4? ^ 

agi profit, of certain 8G. A. devised to trustees in bust 

gSttteSlKSS: Mr i®s 
■$£i3!t&S2l££££ IrL-iU?? 

* hou 8b " n ™ J J son, sUaUtake.'he 

JjSftHf . S * ,k A* 88 - b,rth ' •“•da. the will is worded hot 

0^375. mjJeoUco.^, 1 to be excluded (a). T,afford y. 

T - ,7, °- 2 Vcrn. 6G0. 
"■ I ( fi f * Chadwick t. Dolemnaja 

«. SSn-y yS iSfiT-W ! rtat0 1 Veni - 52B - In LordTeyoLam 

- Kr^«S£f P r - ? ebb - 2V «- J98, Lordl£3; 

-f j.. j' wcnt into a minute examination 

- ,ud ° f Chadnick v. XWem^^pon t^ 
« C-STStT^^ authority of «hich,.hia : £rdita) do- 

— r^Ved dttt there 




j>om .condition'of t&e.'cc 

2 *?-in mm: ur*. . 



hand 
dtSs. 
tacit 
of.'fhe 
in tlie 

i' 1 ' 

nan 

Kr 






I 


from the 


1713. IP. W.244. 

89. So though an eldest daughter 
be the first-boni child of dl. flut¬ 
ter ?. Dvncomb, T. 1718. 1 P. W. 

45 J. Every one but the heir is a. 
younger chijd, for the heir runs 
aM'ay wi^ the land. And the cgurt 
tcili irtHkfge : this latitude of con- 
itruction Si cotes of portions, for 
the sake of'providing fir nil the 
branches of' thtfamihf. Chadwick 
Dolenipn, H.\ 1793- 8 Vem. 

5C8*. * : Heoeage v . Hunlock, 2 Atk. 


of the vfil (a); but if a devise *era 
to children and gnhid-cluldrcn living 
at mif death ,* child tn i cnlrt wmtre 
might iii such. case be regarded a* 
living (b). The .court farthest^ 
solved, dis^ the, children and grand¬ 
children must take ^rr Capita,, and 
not per 4*7**,. they d| taking in 
ti^ir right, to* not hy w.jr 
of representation (cl. tyorlbey w. 
stnw. tt. 1716. Jl p: W.m 



*70. 5*. u. nomint_ 
bsge. (a) Pi<Je 
Atk. 121. Ih 


1 Vo. 57 



—*1“^' 
tViyAwire\», 

Aftty, lVc*. 


,83. Bartlett Amb. 

334. I*a»C'-jfc'liaap, Ab'b. 348. 
Boldwyn r, few,: (Jowp. WJ9- 
AltoniojhGeomWjO. CrWMu. 1 Bit* 
Cli. Ref 3®fiob«Uo. Higman, 
l Brp. Cih,'T^.S53 J .(n). Cm»- 

.I * a V A ■■ #ll Ml r 





iV Cfc 




Beale «, 


« 
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* Bcafe, 1 P. W. eifl. Milhr * 
“Timer, 1 Vu. 8$. Beimel *. 
Houevwood, A mb. 706. Cooper 

Forbes, « Bra CL Ca: 03. 
Clarke a Bhka S Bra Ch. Ca 
38a (c) FiUf OlicUr a Webb, 9' 

. P.W.0H9. = 

06. J.- S; oo his marriage with* 
F. entered into articles, whereby' he 
covenanted, in consideration' of the: 
marriage; andof i£ 13,000 portion, 
that us cm he should happen to die 
after the marriage, and before the ■ 
wad F. he would lent her worth 
£\500 immediately upon- kii'decth , 
or if she thoMlkat judge it more 
amxnkht toridke the third part of 
all his atete loth real and personal, 
the shoulShave liberty so to do. Tlie 
Damage took effect, and J. S. died 
without-itme,' having made his Kill, 
Ad thereby gave several parti of his 
real estate to his wife, for fife, and 
snade her sole erearfnx, and resi¬ 
duary legatee . J. S. had but a small 
fbrtnvm-at the time of the marriage, 
bat afterwards acquired an estate in 
Jand of «£1000 per annum, and a 
personal ntate of about £ 1600, after 
debts and legacies paid. Tbe widow 
proved-the will) and then brought a 
bill against .the devisee of her hus¬ 
band's rat.estate, and against the 
heirs at law,, to have tbe benefit of 
her election; to have a third of tbe 
testator's real estate, ami also to have 
•-the benefit of the-: lands devisdd to 
hef byibewiU/andabo tlac residukm 
. .of Uaq pefsonsl estate , Lord Chan- 
^ctJlor decreed js -fluri of the rad 
csUtr 'hr. fee.-^od:/csidue of tbe 

* personal estate to'tb*^plmntiff; por- 
- titioa-Qf-Tm«iifille:'tOyhe.-'nade-bjr 

cotnmisnouen. -'Waller ti/Jir Her, 

If. 171& B>ti* Wti+UriLhO. 


4 Eq. Ab. 30f) . 

W. A.*w fcf*fete 


to his heirs aft law, 'and £\00 to the' 
children of one* of if* executors,' 
but nothing to the executors them- 
selves. Upon a bill brought by die ; 
heirs eg law against • the , eieentors 
for an acccamt of flm fturjdui arising * 
from the safe, the ‘ question her© 
was*..; whether the surphif. should 
go to the trustees .and executors, or * 
to the hens at la*f -iArd Chancellor, 
in cases of this nature, circumstances 
must govern (a).. It’ was objected 
that express kjprcios were bfere given 
to the heirs, bat toohe'to the Execu¬ 
tors. If tl»c devisees were intended - 
to be owners, the testator need not 
have directed them to sell for the 
best price they could get; besides, if 
the personal estate had been suffi¬ 
cient to pay the dehts r there would 
have been no need of a sale, and 
surely the drvisecs should not, in 
rack case, take the estate from 
the heir. It is material gjao, that 
the trustees were fo apply tbe produce 
of the sale in payment of debts, be. 
which implies on application Of *he 
whole money, and shews that nW 
beneficial trust was designed (b). 
Again, the devise and power of sale 
being to the survivor, is an avgu-' 
incut rather of a trust than an 
ownership, and that the trust was in-. 
tended to follow tlie estate. Decreed,* * 
the dcvi'iecs to account tb the heir at ' 
law. tUarkry r. Jhvoks, M. 1717. 

I 1\ W.- 300 . (a) Fide Hobart t K. • 
Lady Suffolk, 6 Vent. (>44. Hill v. • 
Bishop of Loodoo, lAtk.6J&- • 
Cook v. Duckenfietd) £ Atk, 56*. * 
(b) Fide Cnise v. Beaky; S P. W.' 
SO. • - • •* A v *• - 

94. R. B. devised his'estate,. vs s 

case he should leave V jo* at the ' 
time of his deaths to li'S.fc-Aa ter-- i 
tator died/ leaving Wk* wife 4* 
menteasientmhhus od.-ffitt* “ ' 
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4 » 


viaed it to A. and B. and if,either share, as so much of (be testator's 
of' them die, and.leave no issue of estate, undisposed of by the will, 
their respective hodkt i. then to C. shall go according to the .statute of 
Held,, a good limjtatem.tpjC. if Adistribution, because each of the 
or ; JB. ltfi uo* tistDSf at, tide death* legatees had but a fourth devised to 
Foitk v. Ch&ma*, . 1750*. i dim.in common.. Pro. in Cb. 5ti7. 

P. W. 663. Hooper, * Eq. Ab. 550, pi. 20. S. C. stated 

1 P- AV. UMk.v Target^. Gsopt, thus.: A. devises his real and per- 


1 P. W, 432. • Pinbujj.^e »Elkiii f koqal estate to his four daughtera, 
1 P. W. 564* Atldnson c. Hufcfain- sod ihcir heirs, executor*, atid admirti- 
son, 3 P. W. 250. Goodtitle.-r. straton. One died, living the tea- 


T., 

r. Stooehouse* 


Rep. 720. Southby 
0 Vet. 015. Harr 


ris v. Bishop of Lincoln, 2 P. W. 
140. The principal pa* hat been 


strators. One died, living the tes¬ 
tator. Her . share shall go in the 
same manner as a real estate, lo the 
surviving daughters. - 
* 97. A. seued in fee, devised lib 
lamb to his - irrsod-dalighter for 


140. The principal care hat been I 97. A. aeued m fee, devisei 
considered at an authority for the | lamb tahh * grand-daughter 
different construction of the same 
weds at applied to different subjects 
in Sheffield v . Lord Orrery, 3 Aik. 

288.. Earl of Stafford v. Buckley, 

2 Ves.,160. Fide tamen Purler v. 

Bradley, 3 T« Rep. 143. The effect 
of the word issue, is particularly 
considered in Lord Gletiorcby v. 

Boswell, Ca. temp. Talb. 3. Mouse 
v. Meuse, 3 Atk. 265. Goodtitlc 
v. Otway, 2 Wils. 6. lloe v. Col- 

■ J riv IX An. i. J < 1 . J* 


life, remainder to his own right heir, 
male for ever, and died, leaving bia 
grand-daughter hia heir at law, and 
also a deceased brother's son, being 
the next in the male line, which 
nephew brought his bill to perpe- 
tuate the tertiinony of the will, for 
the writings, and to stay waste. De¬ 
ni unur fur want of title on plaintiff's 
own shewing. Against the demurrer. 
Brown v. JiarkJiam, cur. Lord Cor- 


v. Otway, 8 Wiia. O. ttoe v. Vx>i- urowu r. imrwiam, cur. juora uer- 
lis, 4 T. Hep. 394. And the di- per, 2 Van. 79- We. in Cb. 44*. 

461, was eked, where Lord Cuke'* 
notion (in She/hf’i coie.l.Co. 94. 
1 last. 34. (A))**’lint hp who takes u 


ratty between thing* swefs 
net, and chattel* real, in lie 


tonal, and chattel* real, in Uugfaes 
v. Saver, I P. W. 534. Pleydell v. 
Pleydelj, 1 P. W. HO.wJJnt tki* 
diitu/ciion r a* rejected?by Lord 


" heir male by purchase, ntWtbecom- 
“ plot civ heir, as well ms heir male,” 


in Btssuderfc v. Dor- was denied; arid Py&ws y. Miiford, 


mer, 3 Atk. 31* ... • l Vent 373, was *ltcd, • ns also lha 

90. A. devises die residue of his case there quoted by 'Laid Hate. 
peal and personal estate to his four But Lord Chancellor interrupted 
daughters, their, heir*' executors, and plaintiff’s counsel, whom be would 
admHnstratora^ Qne of the dough- not allow to.disrate the.land-mark 
tars dies W-tbe life-time of the tee-- of tlm law; for, though what they 


tatoii .iN, share. bf the midawn 
shall go to the three surviving daugh¬ 
ters, a* undisposed of, : Backwetl 
v- Dr j, T.•■17*1. 8 Vi*.. Ah-416, 

tba.feur,*^^^-. 


contended for might be reasonable, 
if k had then been adjudged; yet, 
whatever the law- wo*, provided it 
wot certain, it wopld be well fer lha 
subject, though Jb parU^sr instances V 
it might seem untatiiwnable; that ini 
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Salk.-536; .'>f. 
^iidar wislhnkfct 
f at Tori;- imd that 
ito baspid ioisll the 
rnJhWer. The words 
must be 


intended licin mole of lie body, 
•ini would nrrcr extern! to au heir 
male of die collateral line, aud it 
no* being said in the will htir w<rfe 
ot.ku My or of hisumut, the grsw£ 
Uaugl'tcr, wbowaa liia bear .at Jw», 


bust, if the eldeit atm of A. tnr* 
protutant, the* to such eldeit aou: 
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w» die beir of the mother'* mother, 
from, whom- they deacended, »o th*i 
theTieif -of the mother'* flthep «r*a 


• • • 


doc to the party that la*t dkd aeiaed; 
hi*. lonh*hip fprthercttxt the 
dear without »n> great #tnm eqnuol 

judge* if a matter of law. if insisted 
upon, which *ol beuig.dooe/'-Lord 
Chancebpr decreed htjuvour of die 
heir otv the ;QQtfaera mother* fide, 
from wlityii the eatatp cmme. Harris • 
V. Bishop ;f lji#ce/tr 9: E. l?Jd3. ‘ ft 
P. W. 13 6,-(m) Fide Strode v. Lady 
RumII, % tVern. (ttL .when the 
house. of Jords. would • not allow 
parol proof;-for-that the tide of the 
device must depend cm the word* 
of the will, (b) ride Lord Cheney's 
case, 5 Co* fid. (c) For cases in 
which parol evidence has bceu. ad¬ 
mitted ..upon the. construction of 
written ipitniioentf, vide fUshfield 
c. Careless, ftP. W. 138. 

100. : A devise of lands to a Romm 
catholic,, who ; is under. 18 years of 
age at the death ; of a testator, and 
conform* witliio am months after at¬ 
taining that age, pursuant to the 11 
& lft.W.lIL fi, adjudged a good" 
devise by Lord jKvtg, contra the de¬ 
cision of Lord Meccfafield in S. C. 
E. HUd:Bilking or Kfla*, 

T. 179ft., ft Mod. 154. 10 Mod* 

4«U«:p^r. a, , r sd;.c* * Ch.v 

93,;.; n, *. V:*. •«. y;. *- 

. 101. Devifce pf lands to Ibe mother 
for life, mnaindera to her children, 
to.. -.She ifedvtbeu^oe childand 
about four .yoihi • jrftarwardsr toat^ 
made aVjcodiciC>at which lima the 
hod tiro : mdiw/cWMiri^ ;ia V 


annum to trustees, for (he residue of 
the term, .in tmrt for K. D. for ao 
many years of the said term as she 
.should Jive, arid sftbrtttrd« for die 
plsintifft,'-for ao minyHears of the 
toid term as they Or the abrtivor of 1, 
them should live. r and after the de¬ 
cease 6f tbeaumw, Lt.tnisf fpr'tbe 
Hsira of their'bodies lawfully to be 
begotten, fbr aU tbe residcic of die 
•aid term; and for' default of such 
nsue, • in trust fir 'the defendant*. 
These annullieswere subscribed into 
the Soulh Sea Company b 1720, and 
the bill was to liavai the South Sea 
Stock and'’annuities 1 apld, and the 
money arisiog by sale thereof to be 
paid to die plaintiffs, who wefc the 
devisees for life, with' remainder to 
the lieira of their bodies;' to. King 
C. said, where a term {a devised to 
a man and hia heirs or' the heirs of 
his body, the whole 4 term vests in 
the devisee, and any remainder over 
is void: and so it was held in Dotu. 
Proc. m Sir John Riu/ipvt'n case. 
Ihe remainder m- the pivpfcitt 'cue 
is void, being after a limitation in tail. 
Decre^l that the slock and annuities 
be sold, and the money Uu^eby raised 
to be paid to the plamiH», u \Dotf 
v. Dickenson , M. 17«7C 8Virt. Ab. 
451, pi. 25. ft Bq. M. 8*8, pi. 14. 
345.pl. 31. 

103. Testator bywH.feave su 
equal allare of hia rptT estate to'bis 
two natural sous L’ltpdCvr Inft 
tooktheirDatitos. though 

bastards are not SOU-/' jfejr may ac¬ 
quire that name by WgiitatiOn. As 
to the mistake oiWffc auy tiling 
• that amouotato dtigfiatfrjxrwia 
is sufficient..' Rit&Tca» .M;. 1737- 
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fried to the death of th 
Northj o. Burbage, Pre. h 
Honlev r. CWooer, 3 


the testator. 
in Ch. 470. 

Horsley r. Cheloner, 8 Ves. 83. 
Isaac v. lnac, Arab. 348. Vjriir o. 
Francis, 8' Bro; Ch. Ca. ‘ 658; 
Hughes r. Hughes, 3 Bro.£h. C*. 
352.434. ;H«U v. Chapmen/& 391 . 
Bet where tuch Jfpm or gUi it to 
one for fife, or where ■dnJntutina it 
postponed to a fidstre iimofthtntfr P, 
iron bare dating the Hfo, or before 
that time, are Jet in,- Harding v. 
Glynn, lAtk. 47(k -Graves v. Boyle, 
ib. 509. • Hsurfjtoo c. PUmsooj 3 
Atk. 329. ElU #. Airy, I Yes. 

111; AttoraejsGeoenl'a. Crispin, 

1 Bro. Ch. Ctu 386. v Congreve v. 
Congreve/ 1 Bro,- Ch. Ca. 530. 
Devhme e. Mello. ii. 537. .Bald, 
win tf. Carver/ Cowp. 309. An*- 
draws «. Partington, 3 Bro. Ch. Ce. 
401. Pulsford o. Hunter, ib. 416. 
It term* that under a devise to chU- 
V/rn living at testator t death, ackild 
en veutre .se aero that/ take. Hell v. 
Hall,' Pre. in Ch. 50. Beale-o. Beale, 

1 P. W. 8W5.. Miller c. Turner, l 
Ves. 85. '• Clarke it. Blake,' 2 Bro. 
Ch.Ca. 320. Sed contra, Pierson e. 
Garnett, 2 Bro.Cb. Ca. 38. Cooper 
v. Forbes, 3 Bro, Ch. Ca. 63. - 
105. A uun may tako si bar-male 
by purchase, though he be nut heir 
general,'- if l^.thsUtor’a intention is 
manifest. heuxoman v. Bethlehem 
Hospital, E..1-741. Ambv 8« Vide 
Pa|iilJoo; o,.v;Yoi«, 3 P. W. 471. 
Lisle, v; Gnjy.tLUv.Y89. ~ ■ 
106/r4)e\;ise wl snB personal 

to the <^d$r djiMren of B.'G.whb 
rems'mdgyfovdr. ^ - fields - the fcitor- 
mediate -.McAto Bjlr-a.- clHld-’-buni 

H t 

children of Us yon jELtob* 

.31. Held 


• . • 



Horsdty v. Ckaloser, M. 1750. t 
Ves.83, .*• ' 

--• 108.- -Devise of land-in trust for 
^tntatar’c daugliter for Bfe-, remainder 
tothehws ofher body, and if'she 
did hUh ikme, - to sell, and divide the 
mantrainotigkt att and ,every tha 
duldMwi«f;Us sistera. The sisters 
had federal tUlditn bora in the life¬ 
time of the testotor.-and one of them 
hid a child bore iter Us detth, but 
in the life-time of his daughter. 
Hold, the aftfcr-bornchikl entitled to 
a share of the money. • Bartlett v. 
Hollister, T. 1757. Atnb. 334. Fide 
Maddiaou a. Andrews, 1 Va- 57. 
Goodwill o. Goodwin, 3 Atk. 370. 
Hodges c. Isaac, Amb. 348. Ellison 
C. Airey, ('Ves. 111. 

109. Devise to the descendants of 
F. I. now living in or about Seven 
Oaks, or hereafter living eny where 
else. Held good, and that testator’« 
grand-children were entitled, but not 
a great grand-child, bora after mak¬ 
ing the will, for he is excluded by the 
words Nov hving. Crossly.y. Clare, 
E. 1761. Amb. 397. Fide Edge v\ 
Salisbury, Amb. 70. 

110. A. devised certain estates to 
raise X 10,000 for all his younger 
children, naming them, and after¬ 
wards (having fonr more) by a codicil, 
takiug notice df tho dense and the 
increase of his family, he charged his 
estate* with a further turn, for such 
new bom children, (that is, with the 
greatest advanced price thatfloujd bt 
made thereof), for their portions to 
be paid at such time, and in such 
manner.as the portions directed, by 
Us wilL The-estate wai sold for. 
only ,£800(1; .Held, tUt Ufc the 
youngtochiklfCB shooldsW«id'' 

l Ueti# 


. ir&U'lrLA . 
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taut, and die children as they are 
respectively bora shall take die ac¬ 
cruing interest and profit# equally. 
Shepherd *. Ingram, T. 1764. Amb. 
448. • v..-*V. 

119. Devise to chjUrtWp-lwUtb 
attend to mnd<biUrau.> 

Bennett, M, 1J68. Arab. 

113. A. devised- Irisestates to his 

ton B. (then living), tad if he should 
die under. 91, and testator's * wife 
should be emierit mthia death, then 
to his posthumous child or children, 
at 91; but if not, then to bis nephews. 
After the will, and in the Kto-tiine 
of the testator, two children were 
bom, then B. died under 9L. Held* 
the two last Children were entitled. 
White *. Barber,* T. 1771; Amb. 
701, . . : 

114. Devise in tn*t to the testa¬ 
tor's son Caleb, for life, remainder 
to the first, (fee. son of his body law¬ 
fully begotten m tail. Caleb had no 
son at the time of .making the will, 
but had one afterwards, who died in 
the testator’s life-time. He had af¬ 
terwards another son, who was held 
to take as first son. Lomax v. Holm- 
den, T. 1740.1 Vos. 290 . 

113. Deirise of real estate in trust 
to sell and pay debts,, and then to A. 
for life K renuinder to trustees to pre¬ 
serve, &c. • A; paid off tbe debts, 
and die trustees under the will con- 
v^ed tbe estate nf other trustees for 
500 years;, in (nut, at'&e request of 
A. by mortgage and skle, to raise the 
money advanced by A. with rtonaia* 
der,«sifr tbn^wilL 4« died without 






the dniN. Wright e. Row,T.\77f). 
1 Bro. Ch. Ct. 61. ' Fide Jackson 
v. Hurlock, Amb. 487- Barrington 
o. Hereford, cited J .Bro. Ch. Ca. 
: 6l.‘\uti to the genual favour cf an 
ktir.l- Dorour v. Mctieox, 1 Vei. 
380. .13 men Or V- Hallam, Amb. 
649. v *. 

--■11?. Devito to tritatces tod their 
bore in trua^ to receive end puy over 
Ibc ifctita and profit, to i Jane 
covert, (at life, for her separate use; 
and after her dtceare; to convey to 
her dauftbtom, a. tenant. in covnmou 
in tail; remainder , over: Held, that 
A. took an equitable mate for. life, 
and may by- lease and release make 
a tenant to the precipe for an eauit- 
able recovery; that each daughter 
took a vested estate when she came 
m ear, subject to be demited as the 
number iaertreed. Tie' conveyance 
in execution of the trust need not 
wait thc 'death of A. FMeohai estate 
not exempted from debts; fee. by -a 
charge upon, the real-ctoas . remain- 
der implied. Burnaby e.Gnfin.M. 
1796.3 Ve*. «68. «'■ * ■ ■ 

>16. Devise to A- atod hcV heirs, 
but if .be diet under • tf 1, and- un¬ 
married, then-to B: md ifer heirs; 
A.'died in tbe life-tune of rbe testa¬ 
tor, under 31, ami without issue, but 
having been married^ <'Hdd» that 
testator’s heir nt-tavriato bythc ba- 
lore ofctbis device iatfe* WtHiamr 
f. CUtfy,%\ (lW. fyet.M5. 

lip- Modify be^dwlt I if to be laid 
oot in Jand; to be’fcttled u)»n tes¬ 
tator’s oephe«r.A. fc*rWe, remain¬ 
der to tbe wife life, with 

remainder iu feil w Tthe eona and 
daughter, of A. bf surt wife; A: 
was , not married till -d»W testator’# 
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t .made hte-aill in there 

, . S. all there 
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tnytynds in B. in die county of S. 
in the pos.ci.ioa of D.’ J. S. h«d 
no Una* in the county of S. bath, 
had land* at B. in tbe county of ttf. 

10. the posacaiaoR: of D. In an fcjact- 
meut by tbo bar .of*JU for Ojeae 
huuh, it.wai rtifalrfwt dkfod»*r 

11. in d» county of, Hj' fai ia eil tyaft 

by dm tfew, *dp«£tr55£w 
fcuitod. Hitt ta tl *- Saafki\\Q7Qi-&' 
Raynjr 748. ; SV. ' 

12 k Q> man' bifaiwq eatate*, 
called m Upper- Home and The 
Lover Hoi&U ieinftntt.-iwl devise 
ell hia mrauugw, ftc-wdaW. Iwo 
party of tbo NfiAer House leuetncnU 
to hia grtnebdrtiri tail, but makea no 
monfioti ofrAo typer Home tene- 
ment»;ytytf»Ul pa«bjthep.rtkle«//, 
and the nd<&*l ahalt ba IhKau to be 
</i/ht(fpeand-n6t restrictive, Bagnell 

vjwtt, T. 1604. ♦ Mod.' Ui. 

ISte. -Deviae to A. B.—Father and 
aon an both namod A. 0. Pur 
Bolt, G. J. trimi facie, A: D. tlic 
father; ahall be intended, but if the 
devjcor did dot know the tythor,- it 
will go to the a<m. Lepiot v. Ihvsm, 
B.I705. lSalk. r.. Holt, 4i. 0 
Mod/199./; * .. ... • 

. . J23. Devise to A. and hia poate- 
rify*' Lord; Keeper thought this 
Would cteatc aa estate tail. onlyv but 
thoMasteroftbe Roll* being ofdpi- 
nioir thaf eocVadcrke would amount 
to-;*#*,; laord -Keeper ordered pro- 

M. 1703. 8 

Frc^8<& * 3? : • v; V . 

“I Amt," or 

u T mjtfiy unhiinLtft in temm 


be might makeit up £40 a quarter. 

• Decreed, the i40 i Quarter to the 
•on. Kjpgtman - ▼.*; A pig®*#*, T. 
17Q^8Yciii>5«ft c 'u- • 
ul^ v Adeir« of ^altfucblaDd®, 
^ Wntoefcta, and . estate whatsoever, 

'^Jvhiu'faposatsad or 

‘^Wttch eheH nbeor. or *©f right doth 
^appertain to 

estate purchated* utttoqueftt .to the 
. making of:the WHJ :\:Arthur vi B<* 
kenhm, U. 1708; 11 ^Od.: 148. 
Fitxg; 834. Holt, 750.-'Aoftf this 
is a branch of Butoter v. Coke, ante. 
.•187. A 4 defised lands to hia 
44 own right heirs*mile for ever*” 
This bIiiII extend only to the beiva- 
male of the body of the testator, and 
not to a collateral heir, for the tes¬ 
tator not busing an heiMnafeof his 
body at the lime of bis death, the 
court held it a roid limitation (a). 
44 Heirs-male, &c." in . a will, are 
always blended 41 of the body,” and 
imply an estate tail(b). Ford v. 
Oamhtok, Mu 1709. llM*f.\189. 
3 Salk. 356. . (a) The prop&ibou 
that a person to take as beirvmale or 
female of the body . by purchase, 
must be actual heir .at law,' was re- 
! coguixed, and this case was cited as 
an authority by .Lord M*jtclc*fitld, in 
Dawes s. Pemrs, 9 P. W» l.* It is 
alsomentioned by Mr. Uurgmtt, in 
a note to Co. Iibi4, (b),< but it wne 
•ruled in Wifea o.P«jmei>$ Burr., 
8615; 8 Black. 68f; ilbat u. beteois 


8615;; 2 Black. 68f, that > peteoh 
ought teke as harmnaln of tbe body 
by purchase, without; 1«ndr bemfe* 
neral, wlierauikmMt^i74rmrrr..io 



» 


M 9 


«| r 
v 1 % 


3 


ettate, which Ju \ 
time of her death 


them.” i Per cur 


her and my 


the money, end of'the pertoni to 
take it, it does not amount to a de¬ 
vise; but it ii only a -recommendation 
to the Mfe • to make such a disposi¬ 
tion: bat ifhehiad desired the would 
have given it to it particular person, 
it would have been a rood devue mid 
a trust. A devise tomo uearett rela¬ 
tion it good, and tarkthall be to ac¬ 
counted at are next by the ttatuie of 
dulribiitions . Anon. 1712. 8 Vin. 
Ab. 78, pi. 23. 8 JEq. Ab. 291, 
pie.-; 1 . •• 

130. J. S. deviled the rttidue of 
hit ettate to hit wife, and Attired her 
to give all her ettate ot her death, to 
his and her rehtunis. Quartv, if 
ikisamotuUt to a devise on a trust in 
the wife for' aU'the estates which the 
husband gate her by hu will. Per 
ifarcoMrt, Q* These words are too 
general to enrnlnt to dttfh.tR over 
of hit estate, the death of kit 

vafei nor can it be taken as a. trust, 
became ibe word* attend utaUlhc 



rndnlh* after hk'deceor, Per Lord 
Chancellor. The word* “Jiving at 
die time of bis d ecea se.” must be re¬ 
strictive words, and can be of no 
odierbwy dm the dense bad been 
.to bis grandchildren. A will aunt 
be expounded according to what is 
cuutuned a it A and the court niurt 
not-vary it'to provide far those not 
provided for by it. -. -Decreed, for 
Use grandchildren living at the tts- 
tutor’s death, in hicIumdu of the fro 
boinafter hudccease. JUmsgrave r. 
Parry, H. 1715. 9 Vent. 7n. Fide. 
Palmer c. Crtcroft, 8 Veru. 378. 

: 138/ One devised all Ilia freehold 
houses hi A. and bad npip bid lease¬ 
hold homes, there the- leasehold shall 
past. Sens in a eranLr' 

Trigg, M. 1715. 1 P.W. 88fl. Vide 
Addis r Clement, 2 P. W. 450. 

133. A. devised lands to bis young¬ 
er sons at 24, and in tbe mein lime 
the rents and profits to bihxiWest son, 
and died; tbe eldest aorf defbedn// 
the renU and profiu'bf'tliapreuiiaea 
to bis younger brother*, tbit not to 
be paid to them tmtil fc*. Held,that 
only the rents and- profits accruing 
from the death of the elder brother, 
should pan. \ Ttmi&f, Tissen, M. 
.1718. >P. Wi500L •/»*;/ 

-T34. Soif oneposaOssedofatenn 
for yeoe, deviser O/Mlhe. profits 
i thereof to J. g. -The profifii^ecniin* 
sfataMie death of the Metalor only 

\ *mp#:r$;C/t.v i;h •• -. 
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torn v. Edgfeu, H. 171Q. 1 P. W. \ 
(}03.' (a) Gullucr v. Point*, S WiU. 
141. Doc v. Martin, 8 Black. 
1148. .. / ' ' .. 

.136. J. S. «jtv»rfthat hW'Murib 
A. aliould continue t5 live at W$ 
bouse, and tffco »i the fcfantse of 

couch-horees^ which die. testa t6f em- 
ployed in plbugfaiig, t£e' grojilid, .and 
spend . the' cqrn arinbg thereof m 
the Hoaie.’-Here the taenjoyed 
with the house ‘'sftall* ^>us/tq the 

coiufln.s.ct; -. ;V y • 

• 137/ J.Settlor adeT&opf several 
jails of his reuj afad pehotial estate 
to several persons, deviaes.tbe inte- 
f»*4 P r t °4oM pf 'the.aurplus of 
Ills rtsal v pnd ’ personal estate to his 
gnuid-childrnj, until fk&r age of 21 . 
This wi^^na t^fi absolute right and 
property of the real and. personal 
estate to' the grand-children, alter 
that age. iV hcJu^dt. Shephard, M. 
1723. 2 V. Vi. 1Q4. 9 Mrid. 57. 
Fide Spal ditig r. Spalding, Cro. Cor. 
WA. Targus o. Puget, 2 Vos. 1Q4. 
ftnif.PbWiJl, Attib. 387. White 
v. Barlicr, Amb. 701; but m Fon- 
Wfean ri Fbtioereau, 3 Atk. 316, 
Xord {lanbtoijie expressed hisdis- 
.tipprohatiofe’of the principal caac. 

138, J.S. seised of a church lease 
for the life A. devised an stmuily 
Qq* ©fit tp; ^. for life, and directed 

vie in'thel^, then the testator's 
erei wfor should pure hdse the leatdiofd 
prmlfyfbr& 6fl! of C. testators 

devised that his 
cxccutpif’tratW the surplus of the 


cannot have this lease, ihc devise tt 
him bkiog on *4 contingency which 
never happened, vix. if the leasehold 
premises could' not be purchased fqr 
tkt lfe of C. whereas such purchase 

**■.7**? ^ .«*». executor. 

DtbrMj ihit C, was entitled to the 
l^Mehold j^r^i^Bs, and his lonlahip 
said, this appears to have been a bor 

ndficiat.Afruie f because ; in the de¬ 
vising clause testator calb C. his 
kinsman, and here slightcr words will 
serve. to give (he leasehold premises 
to C. forasmuch as no other person 
can take than, and it is a dark will. 
But 6th July, 1726, upon a rc-hear- 
iug, his lordship reversed this decree, 
and held, that by this will the plain¬ 
tiff was entitled to the lease. 5/e- 


t&sstissp 


but if 
to pur- 


the prevusa-ceiild not be to pur- 
chated, *ax/U <M*d M idpiu, 

^ n trtred|olh.'rt T ^ L - 

rtrKi**.XL 


tiff was entitled to the lease. 5fo- 
phens v. Stephens, H. 1725. 9 
P. W. 323. 

• 139. J. S. had two sons, A. and 
B. mid ihiee daughters, C. D. and 
K. and devised his lajida to be sold 
to pay his debit, and as to the pro¬ 
duce after debts paid, be gives there¬ 
out ,£200 to his eldest s,n A. at 
tirettfu-one, the residue to B.*C. D. 
and E. equally, at 21 or kuarriagr. 
A. dii^l under 21 and unmarried. 
The question was, what should be¬ 
come of the .£200 given to A. at 
la-enty-one. . It Was admitted that 
the J&iQO never raped in A. it being 
given io him at His, age of toejrty- 
oue, atid n©t payable . at that age, sq 
that the agdpas annexed to' the gift, 
and not (a)' to tbp lime of payment, 
consequently it was not fin mtereft 
nwwiussihlp to the exeditor or ait 
ininiftmtor .of; A. Hb .honor first 
inclined to'*; thmktfort this ' £200 
%ould npt go r to (he younger children, 
because only the .residue of the mo? 
■ey .Mainj^, Ale-> gircti to them. 
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was of the tjIuo of /200, wiw not 
directed to be solely but suftued to 
desccud. Cruse v. Ilarluf,^ 1.1707. 
3 P. W. ca (o) / «/<• Dult of 
Cluiidos 1 . Talbot, a P.W. OlC. 
(b) l be sevaal eases oh this subject 
seem to depend on die question, 
win (her the UaUUu meant to gm 
to dt*- produce of tbr rad estate ibe 
quality ol pcisoaalty to nil intent*, 
oi onJ) so far as it spec led the pa)t*~ 
culm put posts oi die mill, Un units* 
the Ustatin 1u> sufbueudy declaim! 
bis intention not onl> that the malts 
shall be coustrtcd in inrsonilty, fiji 
the purposes ol theatll 9 but fuilhei, 
that the produce ot the iral estate 
aboil be taken as ptr%oaalty 9 whcthei 
such pm poses take eflutt or not, so 
much of the teal estate, oi the pm 
duce thereof, as is uot efhdually 
disposed of b) dir null at die bait oi 
th* test iliH v s dt alh,(w hrthei, fiom the 
sduire oi the nirfhcacy of die will 
Itarlf, or from subsequent lapse) 
will lesult to the heir. Randall t 
iWry, Pit. m Ch. 162. Emhljn 
t\ I iceman, Pip. m Cb 541. Ciuse 
t. JJaiic), (die piiocip.il case), 
btom house i. Kvelyo, 3 K W. 11W. 
Arnold v Chapman, 1 Ves. 108. 
Digb> v Legal d, riled 1 Bio Ch. 
Ca. 601. Akcioyd e. Smithson, 1 
Bio. Ch. Ca. j03. Robinson r. Tny- 
lor, U Bro. Ch. Ca. 589- Spink v. 
Lewis, 3 Bro. Ck Ca. S55. The 
only case which appear» mcooustmt 
with these d eci si on s, is diet ol Ogle 
Cook, cited l Bio. Ch. Ca. 501 
In the cases ol MaQabar v. Malla- 
bai, Ca. temp. Talb. 79, and Da- 
nun t Moiteux, l Ves. 3C0, the 
question was between the beu at law 
and the residua?# legatee of the per- 
•owl date, (apd not th t next 
Jap It and ui those caaei 
. of Opinion, Uitt upon tha 
tion of dw mil. Q* «■! „ , 


which mould haveaiMai if their liad 
been no icwduoiy ibsposttioo, oi if 
such lesidoatv disposition bad been 
confined to what ma« pcisoualty *it 
the testator's death But, notwith¬ 
standing that such interest results to 
the heir. as bemg pelt of the teal es* 
tate undisposed of, it may jet be /X7- 
*oml estate of the hen, and pass as 
such In * residuary bequest. Hewitt 
t. Wi*bt, 1 Bro. Ch. Ca. 90. Ano- 
Uni branch of cases are the** in 
which the question has arisen be¬ 
tween the real and personal lepieicn- 
tnlnes of devisees under wills of the 
luturc abovemint toned. lid* Smi- 
damoir v. Scudauioro, Pie. m Ui. 
o 15. Tlanagan r. Flanigan, cited l 
Bio Ch. IX 51J. Plrtcbcr t>. Ash- 
burner, I Bro. Ch. Ca. 197. 

140. If 1 devise all my lands and 
It Draw nU m Dale,, and have a tuanoi 
in 7)a/r, die manor, as it is an hat- 
ditameot m Dale 9 will past, bnl if 1 
liate the manor in Dale, and also 
Lind there, not paicel of the manor, 
ills a question whether die minor 
will pass lij deviso of all mj lands. 
HaJiuooJ't.Pope/r.l'i'n 3P.W. 
.322. If I base fitch old and topy- 
hold lands m Vale, mid devise all my 
land and hereditaments m Dale to 
paying debts, only my freehold shill 

E ss, 1 1 that be sufficient. Set at, if I 
n Min rude ltd the copyhold to die 
use ot m> wiD. S. if tide Good- 
wjn tfCloodwjii, 1 Ves. CM. Hai- 
iu i. Injlrdew, J P. Vr . 96. 

j 41« A. devised all his estatet to 
B. and bad only leaseholds; held they 
shall pass bo, wheie a man havim; 
land* m fee, and (or years, devised all 
his lands, ihr fec-simpls onh dull 
pass; and where be had a lease for 
years and no ft t a mp l e, the lease lot 
year* shall pays, foi othermim the 
will would lie vpid, end ihecouitd*- 
iicteda trial af law upon this iwue, 
whether tha testator bod both fne- 



s »« 



I 


! 


toon of tie party, 


»*, E.J76J. Ainb.3ft5. . 

% fab'ddeat 
apdtfihodWyithoHt.w sou or i 


iuo; or mdtio time 


f^dwntt 


.racotmnoModlmn 
hubrother. Hold. 


u 

(m. 


•» t-rir. i.ir. . 

VI... i a V* • J .2. . * _ 


. . *-.148.• TetUtor h&Ttng tilhst in fee\ 

9? W renewable, ..dowsed, alt bulinds, 
i* taiemenl^ .ad to the defru, 
®«d. HeJd, Uwl Uw le^old diLes 
my should paa» as well « the freehold. 
. or Urntr v. Ifuller,*. 1780. 1 Bro. 

C* 1 78- .^«W Low User ?. C*- 
Amb. 360. Lane e. Stan¬ 
hope, QT.-Hrp. 313. . 

:. 149. Bequest of leamhotd ground 
reuti does not pas* tire reserved mit 
only, but die reverskuiaiy leasehold 

£*'*•*' JfV 3 La*°»i 17U0. I 
Bro. Cb. C*. 76. ■ ,< . . 

I 5 ®- “'All my estates in law and 
equity” u,. will, will pass penKmaity 

*** '‘“l 011 * “>«nd. -MaAttuv. 
Matltn.T. 1790. 1 Vrs.juu. fit?*. 

- lil. A copyhold will nut piss l*y 
Kcnenu desen(>lion, where there is a 
h oehuld to satisfy the w ords of the de¬ 
vise, even though testator had sup¬ 
posed «to be a freehold) 4uid.tbd first 
for thej-yn^mf-debt,. 

“? «hen pn td q.yowier,child 
otherwise nrovi 


~T 9 ^ ^^BroeCkCt. 188. 
- IMt Tesuior. -gare bin estate to 
'**&'+'****** |M$u;fer the 
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* «i t . Au_ cannot take ihc 
«Ute, Jiouglr found w be legitimate, 
hutitehdlgp to the devi*va over 


• r 


£03 


• 

«nwt a talc, because uw3 as hi* own 
•creant. fountain v. Pellett, T. 1 701. 
1 Vea. juo. 3.17. 

JJ04. L. deviwd hi* estate in A. in 
l«Kt settlement, tod (liver» other es*> 
»^ fo . b® •ofd’ arid converted into 

Mfilrtrwltv' atari »k- J..A_ ■ ■ J*. 





nteubibtvDcei ptkf ® AW rtiougli uiUioat 

*yS55!2MaS: SffjsattSsss» 


SSLrLi •“ nanon - hou “* p«*» 

fitodeu.-toc. pictures, plate,' form. 

tu*. Sct- ferEfo; upon further tru^ 
to Jav out from reuta and profit* ill be 
should think Mccaniy, to keep the 
nnonoo home id repair } then to pay 
Uto da lighter an annuity of .£600 for 
««, for whom he akw charged the 
Mtate with £10,000 and to apply the 
•urplus. in discharging - the uicum- 
Draocca from which be excepted the 
u-iBHooiouto, Ac. lie gave die 
towtee ^800 per annum, above all 
chirgc* and after expeucc* paid, li¬ 
mited ihe estate over, The daughter 
occupied die home till her death, and 
alter word* the trtutee lived in it. 'Ihe 
daughter waa held to have had an equiU 
able iite-estatein tlie hquae, *c, hi ex¬ 
cepted from the geuehd devise to the 
toiatee, who, therefore, uponaCcount, 
Vw hot allowed for rate* and taxes 
■ndexpeate 0 f the garden dc- 
„ »^*y»l~lk,buthe 
w ailovfpd for them afterwards; be^ 
Odder thtt Will, it w« neee* 
Jory Son. hxm-to occupy, either by 
hmual/ or by . mrram, The court 

foruettmary 


in?.'' DeT “V ul 5 cc, l0 “ U-nn of 
1000 yean to A. in strict settkineuL 

remainder to B. in at.ici sottUW.it, 

•nd after Other limitation* in tail, r6 I 

mamdrr upon tmt, to be sold. * Ihe 

tmst (ft die term was to raise X4000 

to be applied tint to debt*, legncicv, 

Kc. the rente,- profits, and emoluments 

V MU *K- 1 grow ing, or rem.od from 

tne re«J arid penonul estates, to be 

applied to debts aiid legwiek, and af- 

terwarda tu be mu aggregate fond, and 

•Mend the inheritance, 'ihe S5S 

of ^4000 to be paid entt of the rapts 

and pmfiu of the estates in the term; 

Ute rents and profits to accumulate 

Ull one of the devisees should attain 

SI. then to be paid to him -, by co- 

dtdli testator reciting the trust to sell, 

of tfcte produce, and 


bequeathed pert _ _ alH1 

paid, and 7kT "ZLTT’ I Rave M tbe ^‘bie of his pensmj 

&MSdShmw %?■£*«*« ,° rb >*•*». 

*?*» legatee.. Held, that the re- 
Wue Of the mortey raised und.r the 
term r «te. of thepenonalenat% shall 
attend die inheritance, and the io- 
trre*t be payable to the tenant lor £ 

Mocuhter w-thiM ** ul I ■ ^ V*® pn'^wl to the lirst Ut- 



eqatiy between rttri and penonelre- 

to have 

vssss^m^ 

-*■ * — irmZ- a •• itlX V .! •••*.>.*. • 

* 9*4# to an the 
• po*t{m- 
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*jnour child w entitled Clark v. 
tJHakc, T. 171)5. 2Vo.jun.673. 2 
: Bw>; Ch. Ca. 320. 

* .157- Testator directed hia ehildrep 

> generally to be maintained during the 
' me of bis wife, but distributed his 
property, after her death, in words 


the former protisioo. Jkftitckwifk.T. 
Cook, H. 1798. A Yea. fag. * *:. 

158. Every devise of land mint .of 
necessity be specific, whether in par¬ 
ticular pr general terns otherwise, 
as to personal: property. Jlaost v. 
parlnunUh, T. 1802. 7 Ves. 147. . 

• 159. Lands orkipilly held under 
; old mortgages will pass by a general 
disposition of testator a estate, though 
no release of the equity of redemp¬ 
tion appear. ‘ /Utorneu-Gtneral v. 
Vigor*, E. jmBVcs. *76. Fide 
.Attorqey-fjeneral o. fuller, 5 Ves. 
339, and references, Ex parte Bret- 
tel, 6 Ves. 571. . Fide eiiam Bray- 
broke v. Inskip, 8 Ves. 417. 

160. A. seised in fee subject to a 
jointure of .£500 per avmtm , to hia 
wife, by will .duly ciecoted to pass 
land, mp to Us wife ^200 per en¬ 
nui during .hernatural life, m.addi¬ 
tion to her jointure, his .debts being 
previously paid,, and to his two 


with their ■ 
for the court of 
having been qi 
sending a case 


particular or geoeral, is specific, for 
die devisor must have tha land at the 
date of the wiU, and centum* to have 
;* W& to death. Broome tjtfoac*, 
B, 1805*; 10 Yes. 605. Vidtetian i 
Ilcwe c. Dartmouth, 7 Ves. 147. 
Attorney-General* t>, Vigor, 8 Yn. 

283». v. • •. • x 

JG2. Where amiffhadarreed to 
lay out money in land generally, and 
demised this real estate before the puN 
xhase., was completed, • the money 
agreed to be laid outvrafheW to pass 
to the. devisee, for dial was a testa¬ 
mentary direction how a real estate 
was to be acquired S. C. fil3. ; Et 
vUr. Green v. Smith, 1 Atk. 572. 
So an eqoitable estate only in land 
acquired after a general devise, will 
pan by a republicstiou of testator's 
will if afterwords in his life-time, or 
after bis death.that equitable title 
shall become cloalhcd with the legal 
estate. S. C. (il U See S . C. stated 
at large ante, tit Devise, L • 

163. J. S. devised, m default of 
issue male, of A. to the first daughter 
Jiving at the death of the testator, 
who should attain 25, for life; re-* 
maindcr to her first and other sops 
iq tail male; remainder over, subject 
to a trust for debts and accumulation 
of the surplus rents and profits until 


to the 


p omem ouof the estates 
or receipt of tbervuls. - After that 
period, such person to take, the sur¬ 
plus rents, and the surplus of die ao- 
cumulation, after payment qfideht%tjo 
be paid to such person or perm* 
who by the limitation should first 
come to the actual pomespion of . the 
estates, or receipt of .the rento sod 
profits. Held, that a.daiighter, liv¬ 
ing at the death of . the testator, and 
havhw attained 25. thall have dos- 


havbg 


bve pot- 
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matema, devised them to his eaece- 
ton for |6 years, to pay his debts,, 
and then to his heir at hf, cx parte 
matetna. This devise to the heir is 
void, for the tenure or quality of the 
estate m in no. wisealtered, and. the 
devisee takes a fee, whetherby The 
will or J>y the descent • tfcdgfri. 
Rowe, H. 1688. 3E*v. mi But 
where another estate is cheated by 
Ae will, than would ddsceodlothe 
heir, or the oadhCf of die estate is 
altered by the devise, there the will 
■ball prevail, though the devisee be 
heir at law Moor, 680. Gudolp. 
461. 1 RoL Ab. 610. Hob. 30. 
As where A. bad a son aud daughter, 
and devised hid land to bis son, a-id 
if lie died without issue of his body, 
remainder over, here the sou took 
an estate tril by the will, under which 
the heir must claim, or the remain¬ 
der will be void. . 1 Rol. Ab. 010. 
Hob. 30. So, where A. had isaue 
three daughters, and devised hit laud 
to them and their heirs; this is good, 
though to testator's heiresses, for by 
the devise they take as joint-tenants, 
though by descent they would take , 
as co-parceners. -VI I*v. 188. * | 

165. The testator being married 
and in ill-health, devised the lands in 
nncalioD, q/>er failure of issue male 
of ku otinbody, (which woe would 
have taken under hi* marriage settle¬ 
ment),}oi the defendant (his heir at 
law) for life, with remainder over. 
Lord Nqrthmfgton declared, that the 
derive being after sf general failure of 
»ue mate, was tod remote and void, 
and that the defendant took as heir 
jit law; hot dial declaration was re¬ 
versed by bard Loughborough'on a 
bill of review. LyUon v. LMou, 
M; 17 W. 


' 166- A. defied 
»nd the hak, of hj» 


»i ■ • '• Ci 




■ ^ r'-c-'Prr:4 ■ 

• • » ft • _ < A.' • 


his estate should cearc, and the lands 
go to a charity. 1 Per ear. the do- 
vise over is void, as touting to create 
a perpetuity. Pewtcrcrs' Company v.. 
Cknst'i Hospital, E. J683. 1 Vera. 
161 .' 

167. 'A. devised all the rest of tils 
personal estate ly leases in tmt^pr.. 
otherwise to his three nephews, auA* 
made them executors, willing diqt >• 
they should give mutual bonds/ (has 
Mi case chlier die without issue of his 
body,, to leave all the aid chattels 
and personal estate to the sOrvivoia. 
Bill to obtain such bonds dismissed, 
as an attempt to rutail a personalty. 
Williams v. William, T. 1703. i 
£q. Ab. 207, pi. 9- Seale v. Sale, 

« kq Ab. 346, id. 7.716,pi. 1. fi 
vide [Jmilatum, over,* * 

168. A. made bis w ill, and devised 
“ all the lands l«e shall hoix at the 
time of his death." 'JJtcr that ha 
purchased lauds, and died without 
rcpvbHeatto*. 11 cld, a Vouf devise, 
for a man cannot devise any Unite 
but what he has tithe time of'mak¬ 
ing his will (ay ’ Affirmed id Dom. 
Proc. Note , the court teemed ex¬ 
ceedingly desirous to establish The 
devise m this case, in regard the 
testator was cap tain of a ship of mu', 
and Powell, J. srid, that a man be¬ 
yond tea, or in; prison, may have 
mode his will /in this rfmmer, and 
may have many thousands a year de¬ 
scend to * him, which he may know 
nothing of at the time of making bis 
will. It te admitted in the principal 
cose,. that by '• vepnbBeeUon the 
after-parchasedtendp would pais, for 
that me intent' was manifest. Pide 
Doe r. Kett, 4 T. Rep. fit*. Bain 
ter v. Cook, Buftker v. Coke, Brttt- 
ker v. Cook. Brwkker y. Gate, St : 
1707. W Mod. ?100.'18i. Fittg. 
395. Se)k.«7- Holt; W$ 843.840. 






DEVISE in. 
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, 10 Co 7* I Jwrontr t. Dod 
well, ] laf Itmu 438. Holt, 24 ) 
Sticdr t. i ilklmd, S Ch. Hep. 99> 
Bi \i\ 4 . l>uke ol Chaudok, 2 Vm. 

juu IC/, iuIcm the Mill lk n pub¬ 
is* J 0#« /v. Jiizdea, Ploml 544. 
*.< laud has ban articled end 


or 


ronti^u J ioi puviuus lo the *i.ak- 
me, of At nil] Pndrmn s. (itUfou, 

3 Ch. Ca 144. Davie t*. Board sham, 
1 Cb. Ca. 00 . Acherlcy v. Vernon, 
9 Mod. 70 lingcn c. Somia%, 1 
P.W. 172. Beaut lerk t. Mead, 0 
P. W. 1G9. Pollen t. 1 leads, 2 
P.W. 590. Whitaker v.WbUkei, 

4 Bio. Ch Ca. 51, though by is- 
pic-s stipulation the ogteemeot ik n jt 
to bo uui«ed mto execution wild a 
fhtiue dav. nbtb U after the in iking 
of the mill. GieenJnth. Gteenhi/I, 
Pie inCh. 320. 2 Vein. 79- Potter 
t. Potteij 1 Ves. 4 c j 7. Irfuds not 
agreed lor until after the making of 
the mill, do not pan fithi 1 jt lam 01 
hi equils. Longford v. Pi//, 2 
P. W. 629 . Giecu v. Smith, 1 Atk 
572 Alhnv Allen, Moe. 2fi2 J alt 
also lbbot V. Com ling, 6 T. Hep. G* f 
that it a copyholder,having an estate 
put autre tie, kurruidor oil his estate 
in pomtMOD, icwaindrr or expec¬ 
tant} to Uic use of his mill, aud al- 
t» im ards lake the fee by desceut, and 
then dispose of the fee by anil, At 
feo mill not pass, for he had not tin 
lee at the time of the kunruder. 

160. Devise of lauds to A. 2 nd 
afterwords devhor denies the kame 
landa to B. mho was a papist Both 
dtvises are void; for though Ac hot 
is sold as a mill, yet it ii good as a 
revocation. Roper v. CouUabfe, T, 
1713 8 Vin. Ah. 141, (a), to pi. 2. 
CEq.Ab. 359.pl. 9- 

170. Wbeio hods are deemed in 
tiust lo be toM, in the lint place, for 
the payment of debts and legacies, 
and then to pay the sorphis to 8 . 
1 st: J.S.ik rendered incapable 
the kui plus, because U is 
not m'ffuMat tn'ettU, b||t a profit* 


I 



mi Am the express maid* of Ae star. 

11 and 12 W • III. c. 4, hut within 
the misthiyf which that italute m is 
intended to prevent. Ropct 1 . Rad- 
thffe, T. 1714. 1 Bro. ft C 450. <> 
Mod. 190. 40 Mod. C37. 2 P.W. 3 

171. Tenant m tail made a nun- 
cuiuUve mill, mhich was aftcimajd* 

1 educed into mrtttng, but not attested 
by tlnce miluesMi, mhetdby he dc • 
SMd n at payable out of Mmd to a 
Uuiils Tins desne mss held sold, 
though Ae mill mss made bcfoic llxr 
statute ot tuuds Jennet v. Harpa, 
T 1711. 1 P.W. 247. Salk. 163 
Cdb. ] q. Hep. 41. Prt. in Ch 5fkf 

173 A. dmsed all bs money in 
the xosciumtnt funds, lo be laid out 
lu the purchase of lind%, to be set- 
tkd ouhik eldest sun H the phiulifl, 
and tb hens male ol bs Hods. u. 
vuamdu to lus s< rood vn C. and the 
heirs male ol his body, Ke. snd be 
InqurjAiJ Ac lest ot hit person il 
estate to B and tb bus male of hie 
bod>, muaimki o\ci, m the sam* 
inaunei. Pi 1 cur. the '•eifconil 
t state cannot be liitsiled. but thu 
whole uste in B. the eldest son 
Set fee Settle, M. 1713. 1 P.W 
Ctii Pie.inCh.421.CKlb.bq.Hep* 

* Jj Ao/e, P. W. take s no notice 
of Ustatoi'k ical estate, mbch hr dc- 
sw l to Ac plaintiff m tail, muh like 
uinamdeu osei, but the oilier repor- 
teis state tbkpait of the will, ride 
Butterfield v. Butterfield, 1 Vea. 139. 
15h Stisltoon.Psyot,3Bro.P,C. 
237. Kail of ChaAam m Tothill, (1 
Bio. P. C. 45a Pelham «. Che- 
goiy, o Bro. P. C. 455. Dnke of 
Montague v. Lord Boauliao, 6 Bro. 
P. C. 25o. 

173. A. demised lands to a corpo¬ 
ration ui trust, to convey the same to 
his gsdaod B» dor hfe, cud then to 
bs bu too for life, and afterwards* 
to the fin* son of that so* Car Me, 


of B. to cos t* them to C. for Ufr, 
8tr. mhh ramtmdcra over to about 
fiO others, foe Arir hni swcttertel}, 
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wd their respective sons, whoa hern, 
for. life, without giving an estate tail 
to any of then, or dupagiug of the 
fee. . Pereur. tJiia ip a vain attempt 
to aute %■ perpetuity,, yet the con¬ 
veyance shall ;be ' audit as mew the in* 
teat of tb* gtot*tor as fee rales oflaw 
will admit, by matWaU.the person, 
■u being teaaotSforitfacnlj* but** 
limitation,to-Aw'apria. utfpon», an»t 
be m 'Udl; .a*&4toread accordingly. 
IluptberetoM i. ■ llimdnrstou,- H. 
17t«- I$.W*4$S. S-Vam. - W. 
Gilb. Eq., Kcp. 128. Pie. in Ch. 
455- S IJtX Mojuue Humenton v. 
HaacntoB,' iuid in Reg. lib. A« 
I7l6...fo-329k it is called Hamber- 
etQue f. Collett. - Vide Godolphin 
e. Godolpbin, .1 Ves. 81.: Hacks «. 
HucK.5) Ves. 563. spencer v. Duke 
of Marlborough, 5 Bro. P.G. .598. 
Chapman. «*-Brown, 3 Burr. 1686. 
ViU v. Jackson, 9 Bro. Ch. Cl 5 t. 

; 174.A. hanug by the will of her 
husband m p6wdr of disposing of 
lands, with, theconacnt of tni.teea, 
devised lands by her will, without the 
concurreuce of the trustees. Lord 
Ctuvper held this devise void. Hutton 
v. 3impscn,JA, 1710. fiVem. 278.- 

.174.'. Where- the intonticai of a 
party would put the estate in abey¬ 
ance,. sucli intention u ovsr-mled by 
tha rales ©flaw. PopiUon*. Poke, 

T. .17?3..:;W.'KeL SI. . 

.176. Trust of , lands limited to A; 
and, his jteii* end; essigBs, or to aach 
«a hebriMy shaflfap (joint, rotor qtu 
fm^datifeslhala^l^nwill, at- 
tested • bbi’ bjT;|W9'.witnesses... The 
will k ia.«did, .grid *31' >w»operate as 
an eppointihwt^BIajtd^^WejS 


**f*t 


. 888 . 


v. Carlo, 2 Eq. Ab. 671, pi. 8. 
Duke of Murlborouahb. Godolphin. 
tup. Oker. Heath, M. 1748. 1 Vcs, 
.185. Lawrence u. Wallis, C Bro.Ch.. 
GH94QT * •••■., . 

177. Devise of lands to A; a_pv» 
testaut, for life, mnsiiider to B. '• 
.papist, lor life,.remainder to C,.-*/ 
-psoteatanti. A. dies, B: being a pa- . 
pist is disabled to.take, and C. shall 
takepmoitlyin tiresamemanner as 
if the remainder had been to a 
monk (a). -Devise of lauds .to A. for 
life, remainder to B. a papist,, for 
life, remainder to trustees for the life 
of B. in trust, to let B. take dw pro¬ 
fits, and to preserve the contingent 
remainders, the trust to let B. the 
papist,' lake the profits, is void, but 
the trust lb preserve the contingent 
remainders is good, and in this use, 
the grantor and his heiri being pco- 
teatanta, shall have the*profits during 
the life of the'papist, after whose 
death they shall go to his soo; being 
a protaatanf (b)i ' lie statute of 
11 fe 18 W.Hl: c.4.'whithdiaables 

a pepiatfrobf purchasing Inula, dia. 

. ables hundreds taking by purchase, 
and cooaMoently ftooi taking by de¬ 
vise (c). If a-papttr was 1 above the 
age of 18 and six months, when the 
s t atute of- 11 8c li W. 111. against 
P*pht» was made, ho da out of the 
former (danse of thU? statute id). 
Carrick e. finingt6n,*r: \ 7 <tG..Q 
P. V- 36®. 9 Mod. S&Moa. 8. 3 
Bm. P. C. 418. (a) Fide Tboruby 
o. Fleetwood, LStrS. 318. (b> Hop¬ 
kins tv Hopkins, Ca. temp. '1 alb. 
44, and anetber branch of S C. 1 
Aik. 6&. (e).rtdt H $per w. Rati 
cliffe, 9 Mod: 167.181. 10 M 



o plaintiff',' 
or suffered 
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.a recovery. Thia if a fee mounted 
. upon a fee, and a void derme both 
at law and in equity, Tilbury y 
Bar butt, E. 1747. . S Atk. &W. 
Sic 3 Leon. Ill. Attorney-General 
w. Gill, 8 P. W, 36tf .But where 
the limitation oyer iitoaten 
u collateral hew to tie fint dtoitee, 
then the deem ertatet an estate fail. 
Webb v. Herring, Cro,. Jac. 415 , 
Nottingham v. Jenmogv I P.JV. 
03. Tyta is Wilfia, Cm temp, Talb, 
1. Allen v. Spendlova, 8 Eq. Ab. 
305, pi. 2 .;. (roodrifcht«. Dunham, 
Dpugl. 854. Morgan v. Griffith^ 

; Cowp. 934. Pkkenug v. Tonen, 
.. Amb. 363. lToe v, legg, 3 T. 
Pep. 488, (tu) .Doe ®- Perriag, 
3 T. Rep. 491. . 

179. Where tmUtor deviaed Lia 
- Imda charged with aoperatitioaa lo- 
••• gacie*, which were void by the act 

of mortmain, they shall aink into the 
land far tbo benefit of the devisee, 
Jack imv. liar lock, M. 1764. Amb. 
487. '' 

(a) Of Dtvieet void for Uncertainly 
■ in the Dnciwptian of the Perm* to 
take, or the. Eiiatc demand, and 
r i«Ao dull be Uu Taker in cote of an 

imperfect Dacription. 

180. If « man being aeiaed of 
bnda (wulyu a borough, where , by 

f the custom they are deviseable by 
parol) deviata in theae words, “ I 
“ give aU. to mj mother," the bmla 
pass oot^fur the words are too un- 
certain tt> ifaiaherit to heir, Botch 
t. MiQunk, E. 1664. 1 Lev. 
130. . ‘ \ ... • 

181. A fivmor of 1000 jean 1 am 
mute, devised the same to dcfcodaat, 

- and if W died witbout -inuathea to 
. plaintiff.. Plaintiff bad obtained an 
imunctkm to suy wvte md «ma. 

. Per curiam,: a demo after dying 
\ vvitboot issue |etmUy'i4*oid.i POld- 

* — * tfoiuvJsv, hi*'oym-yhailktf 

wnotiUfc' Game allowed? 

fci,*.* •fmt.-j la s^'rtw' . •< 


162. A. hath ifeae B. and C.,—G» 
deviaed to B. £ 1000, and after to 
the poderkjf aft A. for their, educa¬ 
tion, at which time B. was aiity years 
of age, and A. dead, the quoftioo was, 

. who ahouIB have the * 1000 after 
B.Y death? And by Lord Keeper. 

' the lineal heir, if there be any, Anil 
take it under the word posterity. But 
B. dying without issue, and there 
being do tinea Ihmof A. the collateral 
heir tkall take it, but those of the 
half blood shall not, as to the raw 
of distribution. Anon. H.. 1707. 2 
Eq. Ab.e9LpL7. a- 

183. If a devise is to one of the 
eons of 1. S. who hath several sons, 
the devise is void, and shall not be 
supplied by any parol’proof. • Strode 
v. Lady Mittrcfl, 31. 1708. 8 Vert. 
0C4. Fide Cheney’s caso, 5 Rep. 
68 . 

184. A. having settled all hit real 

estate on his wife for life for her 
jointure, wade lua will, and gave 
several pecuniary legacies, and then 
said, all iho rest aiul residue of 
M my cats Ip,” u chattels real and per* 
“•oosl," J give and devise to my wife, 
who I make sole executrix. Per 
curiam, the reversion of the jointure 
will not puts to the wife by this devise, 
because the precedent and subsequent 
words, explain testators intent to 
carry only the personal estate; for* 
tutator not having Devised any red-, 
estate hi the firet, pint ofjria will/ 
there could be no residue tq dispose 
or except of, the peveonalty. • Aar * 
tout, fa Twieden, Hi 1718. XEq* 
Ab.2U.pLM. -.v •> ./; 

185. A. deviflijl- lands to’B. end 
his brothers s ne c tm vt, butboftb bn* 
entered upon by any of them, until- 
after marriage.-. Tbejuiy found B, 
to hatha eldest brother Vend then is 



Void % the 
tab*:;Pir;i 
for jtbeipfi 
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cUat aon ihcrnM, after lias mnmagc, 
•njoy it for life, theu the sccoud, ami 
Iben the third. Had 'the dwise 
lieeu to C. D. and E. to take too- 
tutroe, it would hare been void for 
the uncertasjty.. 0n%/$ Pud, 
Utlgly*. PeaU, M. 1718. 10 Mod. 
109, pi. 8. 8 LA. Rayu. 1S13-. Com. 
Rep. 197. • . 

- -186. It has been and,, that if an 
estate haa been giveu to * man dud 
kit ieeue , it is void, for the uncer¬ 
tainty, became k does not appear 
whether' male of' female; but that 
baa been held and- determined tinea 
not to be.law, and that k is mil 
enough iu a devise, a ShatJ v. Weigh, 
E. 1715. <3Ub,E(|. Hep. «8s Vide 
Taylor r. Sayer. vCro. Elia. 749, 
whore a nuui hating iasue two tout, 
and two daughters, devised his land 
to his wife, for life, remainder to 
his issue.'. Held, a void devise as to 
the remainder, for tho uncertainty 
what issue was intended; but this 
case was cited and denied in Raym. 
83. Centra, S Lev. 433. . 

. 107. Testator bequeathed his per¬ 
sonal estate to his wife; and added, 
I do not doubt, but my wife will be 
kind to aij children. The court 
thought that these words gave a right 
to no child in particular,, or a right 
to any particular part of die estate, 
but' that this clause, was void for 
uncertainty. - Bttggme v. Kales, H. 
1795. fiLMod.' l8k. Fide Cunliffc 
r,CuaIine, Ajhd. 686. Harlaiid v. 
Trim, .1 JBro*. Ch. Ca. 149. Wynne 
v. Hawku&j X Bro. Cb. Ci. 18 a 
JfowUne^Neligmi, 1. Bro, Ch. Ca. 
48a TfUn^Qonify* Bro. Ch. 
Ca. 36 : . 966 *: Mhlim w. Keighley, 
9,Ves. juiu.353. ; V ir- 

las. 

it bo *: intended 


and denied hi 2 Raym. S3. Contra , 

3 JLev. 433. Clecrc's case, 6 Co. 17- 
.109. R. L. devised to R. M. 
eldest son of his nephew R. M. and 
the tint bdn tnale of hia body; in 
default of such issue, to the second 
sou of the said R> M. and lieirs mate 
of his body, and their issue, remain¬ 
der over,- 8tc. These words, Ike 
ttcond eon of ike laid U. M. do not 
menu the second son of the devisee, 
but John, the secood son of the tes¬ 
tator’s nephew, R. M. The court 
peter eanstrues a devise void, unless 
it is sbsdlatdy so dark that they can¬ 
not find out testator’s meaning. The 
word fret, in this case, means only 
that the sons should tyke it succes¬ 
sion, according to priority of birth, 
and therefore no stress ought to be 
laid upon it* Mtnthall v. Minshull, 
H. 1737.: I Alt 410. . 

19Q. Devise of real and personal 
estate in trust for a dangbter, in fee; 
but if she die before 21 or marriage, 
then to his nearest relations, of the 
name of Pyot . . lie -daughter died 
before 21 or marriage. Held, diet 
die devise over is void for uncer¬ 
tainty, nor shall the estate go to the 
heir, nor be confined to si single 
person, but it shall go to the stock 
of the Pyot a who were nearest; and 
such of the Pi/oti as may have 
changed their names, take with the 
rest. Pyot v. Pyot, M. 1749. 1 
Ves. Y \In Leigh *. Leigh, 15 Vet. 
99, Lawrence, J. said, that acr 
cording to a M. S. note of thiacaae, 
which he had, the devise over was 
to my nearest relations of the name 
not of. Pyof*' hut ** of the Pyotef 
mid that qrcumstance appeared to? 
wiiirTi mnrh with Lonl Hardndoke y 
and TboKpeom, RloS, C. ibid, 
that the same bppesrs from tha rb- 4 


191- L devised to his ; 


i ) 



Is 


law 

SSSS 






devise fir: 


M* 


cfcr tp his sister D. (tlien married) far 
life;' remainder to. her first and other 
sdrt• in tail; remainder to tiie first 


under the king Y licence, previous id 
the determination of ther preceding' 
estates :/# the effect of the kingY 


sons in uui; rpmaiooer u> uie nm estates: JOT me encci or cue sing's 
amt nearest of his kindred, being licerted ja; drfjr a permission to use a 
male, ami of his name! aWocd, name, aimi* dots not impose \t So, 
who should be living- at the deter- a pen** ftking e tdanoe by act of 
liiniation of the estates before^d* parliament, -dees not ioto bis original 
vi>ed, and to- the. bein. of his 'body, ftanfifyfdthe; might take a : legacy 
Held, that a peraqn elaimuKr natder traded it >1*** I**. 


cUim 


Held, thatA peoqs elaupuig toider MW it>lwjiv M(VE l«06. 
tlm last ljre>t*uon,;mu*tbeAof the. Is Ve*. (N} : . 1 y'ft/refinm BftrfowVl 
testa tor’s pampas well a* bi* blood; Bateman, 3 P.'W/tfS.. VBrb. P. C- 
and Ilie qualification as loathe name, 194. • Pyot tvTyot/UVcs. 333:’ 
b not aatfpfied v .by taking. the name . /V- fm ' 
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Where ajjevite u rendered void by the Death of the Detitee, in \ 

: lift-time of the.Devisor. ' %M< '/ 


.188. A. Wting two daughters B. 
m«d : C. devised some tithes aud 
moi^y to B., and gave legacies to. 
her chddreis but declared, .that as 
•lie liwried .against bis will, she 
should have no port oT his real estate, 
and fie devised hit roil estate to C. 
in tail,, remainder to B. for life,'and 
to li^r fqjjt, &c. sons in toil, re¬ 
mainder to her daughters in toil. C. 
married ui the life-time Of the testa¬ 
tor; -and, died, leaving issue a son; 
though A. afterwards made a codicil 
to his wiDy<,«nd nve some particular 
legacies Out,of his personal estate; 
•ytt % ptr Chancellor, that does 
not antqunl to g^repubfication or his 
will, hgve the lands 

imfoedia felthe deith-of the 
testator, to his io- 

tontiop..' In^ia>t^, l 0 fd Chan¬ 
cellor made^lbtowmgl **solu- 
turns, 1st* ThitC. djinfiatesutor’s. 
lifertirucx the;- devise■ b«ime 'Void; 
and, kerl^p could not;toke^as, beir 


of lier sister, without bnie, tvho bah 
ivue living, yet the devise to'C. and\ 


diateiy by virtue of tlxs devise, thnngl/ 
against the testator* intent,*ago&at. 
the rspress words of<hts find 
ogoiusl the masirn that on heir is : 
not to he disinherited without ex-" 
press words, for the authorities are * 
so (a). 3d. Hie tesuiorih this case, 
having given the residue of his estate * 
to hi* wife, wjth pow*r to dispose 
thereof, - with At approbation of bit*' 
trustees, :> she made a'CiiHt'shd deriiod 
to plaiutitf, thebusbefthtif Qk\ .tbrd* 
Chsncellor declared iM$evnffVtfd; ; 
also tbe ccmcun^c^ bf the thiitees 
not having been obtsxoc&hYrod there- 
fore testator die&intdaat^ri *o the 
tosidtie. . ^ 

l7l6.'CVen>i R^p. 

U5* : 

**■*5 


ft .«*■* 
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this cue; M., seised iu fee, de¬ 
vised lands to A. and his issue, re¬ 
mainder to B. and his issue* remain¬ 
der to the heirs of A.—A. died with-* 
out issue, in testator’s life-time. B. 
died in. testator’s life-time/ leaving 
issiie, die defendant, who was also 
heir of A- and the-plaintiff m eject-, 
went wu lieir of the testator, The 
question was, whether ip regard the 
devisees A. mud B. died hi testator’s 
lifo-tidie,' the issue of B. (who vu 
born after the making of the will, 
and so could not tabs jointly with 
the devisees) could take as heir of 
the body of B. or *s right lierr of 
A.? The opinion of die court was 
thus delivered by Parker, C. J. this 
l case is exactly within the reasou of 
yBretl v. Rigdcq, Plowd. 340. 1 st. 
Because u well in this case the 
word /wee, ax in that the word heirs, 
is clearly used u a word of limita¬ 
tion, to measure out die quautity of 
estate the devisee is to take, and not 
as a word of purchase, die devisee 
only being in the consideration of 
(lie testator, and there is no diversity 
between a devisee in fee, and a de¬ 
visee in tail; the statute of West¬ 
minster 2. makes non* for that only 
provides for the issue, where an es¬ 
tate tail is actually veated, the mica 
of law concerning the. creation of 
estates tail are exactly the same, 
u to the mteq > the devisor, or 
os to the vesting the estate u those 
relating to Mates in fee-simple; tbs 
statute ife donis was made for die 
benefit of the issue m tail, which 
* supposes an estate tpii ip the ances¬ 
tor, ail in this cue. CUfly. Because 
the heir .in tail ii absolutely in the 
power of the ancestor, .to be. barred 
by him (siucc the statute of .4 U,y|L 

'Of fiae^andthpiVj^^ 
which estaWi<ibu/.*o*^^ 


coses, the devisor gives the devisee 
such an estate as enables him to bar 
his heir. 3dly. The heir cannot 
take, when the devisee dies in the 
life-time of the devisor, because he 
cannot take by descent, for nothing 
was ever in die ancestor, and if bw. 
should take u n purchaser, then the 
estate would be descendible, con¬ 
trary to the testator’s intent, for if 
die ancestor had taken the estate and 
it had descended to tkeheir, the 
rules of descent had been quite dif¬ 
ferent from what they would have 
been, if the heir had taken os a pur- 
disser. Then, as to the remaiuder 
in fee, limited to the liens of A. it 
is also the opinionof the court, that 
the heir general cannot take it f for 
the interposition of the estate tail to 
B. betwixt the estate tail limited to A., 

a the remainder in fee to his right 
i makes no difference; because, 
notwithstanding the mean remainder, 
the word heirs is a word of limitation 
of estate, sod the fee-simple rests in 
the ancestor; and if A. had sur¬ 
vived die testator, die remainder in 
fee would have tested in him, 
therefore it is within the rtason 
of Itrett v. Rigden, and |he rule 
laid down in yheltefe cose, yix. 
whether the limitation to the right 
heirs be mediate or immediate; yet, 
where the ancestor has before an 
estate for life, the heirs shall take 
by destent, arid not by purchase; 
thus bu the law been long and 
clearly settled as to this point, ever 
since JireU v; Ridden. Bat Lord 
Parker said, be had enlarged in de¬ 
livering judgment, because of some 
late endeavours to invalidate this 
rule. With respect to the remain¬ 
der in fee limited to the faeks of A, ' 
it was urged, that though the rale' 
of law be certain, that whenever an 
ancestor takes , a life ' estate, and 
afterwards a limitation is to bis heirs. 
In sneb cue. Us betn cannot taka 
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time, A himself never took, but - 194. A. dented " all tint bit 

the devise to him was void, and “ messuage or tenement in E. to F. 
therefore bis right heir may take by u and hit heirs, and all the rest of 
purchase, like the cate where a " hit meatuages, lands, 8tc. in E. 
feoffment was made to die uto of A. “ and elsewhere, to J. L in foe.” 
fur life, remainder to B. in tail, re- F. the devisee, died in the lifo-timo 
niainder to the right heirs of A. and of the testator, so that this became 
A. is dead at tlio lime of the feoff- a lapsed devise by hit death. In 
ment, the right heirs of A. shall, ejectment the sole question wat, 
notwithstanding, take the remainder whether this latter danse of the will 
in fee, and Co. Lit. Sec. 678, was would carryover the lapsed deviso 
cited to prove, that a particular e*- to J. L. the residuary devisee, or 
tate aud a remainder may coutiiine whether it should descend to the 
distinct in the same person* To this testator’s heir at law. Per curiam, 
Lord Parker answered, that the that the devise of all the rent and 
construction, of a will must be ac- residue of my messuages, lands, fitc. 
cording to the import of die words did not convey what wta eipretslj/ 
at the time of making it, which, devised before, for the testator\ in¬ 
here, was plaiuly to devise a fee-urn- tem appears to be, to give his whole 
pie to the ancestor, and it would be estate to F. and his heirs, in that 
wrong to interpret it according to messuage, and that at the time of 
any accident ex port facto , as the the will made, ho had no rest and 
dying of the devisee before the de- residue in that house, and die devUo 
visor, and as to the feoffment the to F. being void, the house will go 
remainder in fee would be void, bo- to the heir at law . Wright v. Hull, 
cause there was no such person in H. 1726. Fortesc. 182. 
rerum natura as A., and it is die 196. Lands were devised to A. 
same as if the limitation had been and the heirs of bis body, A. died 
to A. and his heirs, and diere had in tho life-time of the testator, 
been no such person as A. mesa*. Held, that the devise thereby be~ 
So, here the devise to A. and then caipe void, in nature of a lapsed 
(by way of remainder after a mediate legacy, and that the only son and 
estate) tutbe heirs of A. seems the heir of A. could derive no title under 
same os if it had been to A. and it. Wynn v. ffyw/?, £. 1726. 3 
his heirs by one limitation, aud that Bro. I*. C. 101. - 

A. had been then dead. Judgment 190* A desired lands to B. and 
for plaintiff against the wilL w Good- his heirs for ever, upon condition 
rights-Wright, 11.1717. 1 P.W. to pay all bis debts, legacies, and 

• 397. 1 Stra.^25. 10 Mod. -3ftl. funerals, and if he did not pay them, 
nomine Woodright c. Wright. Ptde then be devised the premises to C. 

' Hutton Vm Simpson, 2 Vem. 722, (the defendant) and -her heirs for 
and S. C. nomine • Sympsou v. ever; and as to all the rest and re- 
11 omsby, Pre* in Ch. 439- KUiott sidue of bis real and personal estate, 
r. Davenport; 1 P. W. 84. llodg- not before bequeathed, be gave to 
son r; Ambrose, Dong. 323. \\ Iiite the said C. ana her heirs. B- died 
v. White; 1 - Bro. Ch. Cb. 219 , (u). before the devisor, so it Was a lapsed 

• and the opinion of Lord Thurlon, legacy., The. court held, that (3. 
in Jones r. Morgan, 1 Bro. Ch. could not take the lands devised to 
Cs. 200.. Doa n. Kett, 4T. Be* B..(by the words , u AU the re# and 

• 001. And that the rule is the umf* residue of is real and personal 
•. in copyholds * vide Busby v. Green- estate, not droned or unbenueathed’) 

time, Stra. 446, and the caace then? for it mpst iS; expounded; the rest 
' c^ted. .»> * i and residue of the lands undevised 
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• nt tho time of making die will, and tern ft, bring die side from whence 

not at his death. Roc v. Ftndd, E. the landmine. Hntc/ieevH v. 1/a wi- 
17*!). Fortcsc. 184. * ’ iHWil, T. 17!H). 3 Bn.. Cli. Ca. 

1?J7. If a man devises his real 128. title Mujbauk r. Brooks, 1 
estate to I. S. and his heirs, signify- Bro. Cb. Ca. 64. 
ing his intention, that tf I. S. die 11 ) 9 , Testator ordered a real es- 
befiore him, it should not lapse, the Me lo be amid, and the residue to hn 
heir is not excluded unless the testa- laid out in the fundi, there to re- 
tor nominates another devisee. 3/6- main for 10 years, and at the cad 
frjf t. Cook , Mi 1747. 3 i\tk. 575- thereof he gave the same to his jie.it 
1&8. Testatrix ordered lands to of' kin. The vest of tin nt the 
be sold, and the money to l>c laid time of the death would lie milled 
out m the ‘ feu ids to certain uses, to take, and die testator having hut 
among which .£1000 was to be one bru'Uer who was such neat of 
paid to A. Iicr executors, ml mini- kin, and who died within tlie 10 
stnitors, ami assigns. A. died he- years, it was held lapsed, but the 
furc testatrix. Held, that the gift personalty Umll go to flic icpn sen- 
lapsed, and should go as land to die tarives of the brothers. Spink v. 
heir of the testatrix ex parte mu- | Lew's,T. 1791. 3 Bro.Ch. Ca.Jto. 

DEVISE V. 

mat Words in u Witt trill you an Estate iu Fee. 

COO. A. being seised of lands of " All the rest residue and remainder 
flO /ter annum in possession, and u of Win estate to his wife and diildreu 
XJ4 per annum in reversion, gave “ equally to be divided among then i,* 
certain legacies to be paid at certain the word estate signifies the interest 
different times, and then deviseu all lie hail iu Uie. land, and passes a fee . 
his funds to his youngest son R. who Carter v. llomer, T. Ibyw. 4 Mod* 
did noi nay the legacies within the | By, 90. 1 Show. 848. Fide Hogan 
time. Held, that & lee passed to R. t'. Jackson, Cowp. 2<)<). Loveocrcs v. 
because it appeared that the sums Blight, Cowp. 352. Demi v, Gaskin, 
to lie paid were more than the pro- Cowp. 660. Right c. Sidebotham, 
fit of the lands tit possession would Doug. 763. Cow per v. Martin, 1 T. 

• amount to in that. Reake v. Ley, Rep. 4l !• Burkett v. Chapman, II. 

T. 1679- 1 I‘Yeem. 479. BI. .Rep. 223. Dally v. Kiug, II. Bl. 

SOI. A devise of land to A. pay- Rep. 3. Fletcher v. Smiton, 2 T. 

. ing out of die rents, or out of the Hep. 656. 

. laud in geoenil,.ia not a devise iu fee, • 203. Devise to A .for life , and 
buta devise, paying a certain sum at after to his heir. Thu is an estate 
the end of two yearn, or any other in fee; but if it be, and to the kein 
certain lime, where the .profits are xf such heir, for such there is • cou- 
not sufficient, will pass a.fee-simple; . tingent remainder. .Arum. M. 1694. 
and.so a devise, of lands, paying a. Skin. Item 559. The word heir is 
certain sum, without more, is a tee- uomen colleetivum f and in a wiO cou- 
simpie. Hatcher v. HuckJund , T. : tains heirs and hein of the heir, and 
1689. 5 Vtrm. 106. Vide Wylde>' (gives, a fee. 

a. 6 Qo. 16. 204- A.nthmA of landa.in fire, had* 

f COG. If a testator, seised of free- issue two tuna JB A .end C. By will 
hold- and . copvbold lands, devbe ] he devised several land* tP B. andthut 

t lg 4 • : 
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B. should renounce all his right in 
Blackacrt, (of which A. wu then 
seised) to C. Objected, that -tins 
was no devise of the load to C. and 
that if /i. should release Ida right, 
tliia was intended to be old; qn estate 
for life; but because the voids vert. 
(all his right,) it was apparent that' 
Jf. intended that C. should have a 
fee; and Hob, C. J.and Trefa, C. 
J. certified their, opinions to Lord 
Chancellor accordingly. Ilodgkinson 
▼. Star, E. 1697. ft Eq. Ab. 299 , 
pi. 6. • 

a 805. I devise to B. all my right, 
title, and interest of ^ those terms of 
years, which I have in such a place, 
and also my house, called the Bell 
Tavern, in which house the testator 
had a remainder in fee. Held, that 
a. fee passed in the Bell Tavern . 
Holt, ‘.C. J. contra. Moor v. 
Rawlaon, T. 1099. 8 Vin. Ab. 503, 
pi. 4. 9Eq.Ab.299, pL 8. Fide 
Colee. Rawliosou,pos/, which seems 
to be S. Cr J 

900. The Bell Tavern was settled 1 
tipou A-for life, remainder to B. in I 
tail, remainder to A.in fee. A. de¬ 
vised all the house called tho Bell 
Tavern to 13.. without saying what 
estate. .The fee passes, otherwise 
B. could take nothing. Cole v. Hair* 
finson, 1705. 8 Via.Ab. 90D,pL89. 
9 Eq. Ab. 300, pi. IS. 

907* A., having issue a sou and 
two daqghterf, devised the estate in 
Hueshoatqhusqn and his heirs. Pro¬ 
vided that if tha/on should fir before 
he come jo 21 , or aithoyt issue of'his 
both/, the* it. should go to the tes¬ 
tators two daughters. As died,, tod 
Jibe son Jived to»the age of 21, and 
made his will r end dswae^: the estate 

■ftesrs&gisal 


seems to be plain, that if the son had. 
issue, that issue should have it j if 
not, it should; go to the daughters. 
Helip v* Jennings, M. 1699- 1 
Freem. .509- .1 l.*ord Raym. 503, 
S> C. nontine Helliard v. Jennings, 
Com. 91- 1 Freem. 510. 12 Mod. 
276. Carth.514. 

. 908. Testator being aeieed of cer* 
.'tain Jee farm rads of Jeuids and of 
mines, devised Ha lands to:A. for 
-life, with remainder in tail, and all 
liis mines, and ,£5000 to his soo-in- 
law B. " All which Igive and devise 
" to B. liia executors and assigns 
" together with all my plate and 
" jewels and all other my estate real 
“ and personal not . otherwise dis- 
" posed of to be given by him to his. 
" children os lie shall think con? 
" venient I solely trusliug to his honor 
"and discretion that he will give 
" them such provision at will be ne¬ 
cessary for thorn and whereas 1 
41 have contracted for the sale of my 
" fee farm rents roy will is that if 
44 my debts ahall not be Mti|iitu out 
11 of my other estate my executors 
"(h hereof B. was one) shall and 
" may sell some part or all of them 
" for payment of them notwithstandt 
l( ing the rents are not devued bj this 
" my lost wili.” The question was, 
whethcrB.fvas entitled to (befee farm 
rents in fee'f .H«ld,^that the rants 
passed by the worui "all my real and 
personal estate,’ 1 for the word estate 
is gemu generalissimum, and mcluHaa 
all things real andimrsonp).. (V- of 


1703. 6 Mod. 106. Mo}t, 28i. X 
Salk. 236. . The word estqt e, in ita 
natural import* will .cany a fee- 
shnple, poles* mmlbe, odir word* 
to restrain or coqtroul At, Fide 

mr«. Wi*., J P.tf C«.twap^ 
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Ol temp. Ttlb. 157. Macree v. 
Tall, Amb. 181. Stilei r. Walfoid, 

* Black. Hep. 938. DoiTr. (W 
mao, 1 Hen. Bla. m In seven] 
of the above cases the wyrd estate 
jns coupled with circumstances of 
local distinction which ft is clearly 
settled does not make any difference, 
llxe word estate has the same opera¬ 
tion. Fletcher v. Smiton, 2 T. Hep. 
656. In Qoodwin v. Goodwjn, 1 
Ves. 226, the court was doubtful 
with respect to a devise of estates in 
Ac occupation of particular tenants. 
In Froginorton c. Wright, 3 Wils. 
414. 2 Bl. 889. Right «. Sidebo- 
Asm, Doug, 759. Denn v. Gaskin, 
Cou p. 657, introductory words of an 
intention to devise ill a person’s es¬ 
tate, &c. followed fay a devise merely 
descriptive of particular property, 
were held only to cany an estate for 
life, but inch • introductory expres¬ 
sions were allowed to be of consider¬ 
able weight in favour of the clear in¬ 
tention of the testator. In Chester 
v. Painter, 2 P. W. 335, a person 
devised One third part of all his estate 
whatever to his wife, and to his son 
and his heirs two thirds, and it'was 
held, that the wife took only au 
estate for life, the testator bariug 
used the words of inheritance in the de¬ 
vise to the son.. In Ibbetsoo v. Beck¬ 
with. Ca, temp. Tdb. 157, Lord 
Talbdt held, that where the devise 
was of ".all the testator’s estate to A. 
" forlife, and toT.D. after her death, 
11 be taking the testator’s liame. and 
" if he refused, to M. B. and her 

* for ever? 9 TVD. bad a fee, 
but the testator's intention to pus a 
fee appetite! - manifest from other 
clauses in tbetrilL Ft&Cbwp. 306. 
1 Bro. Ch. Ca. 437< ‘As to the oue- 


I Bid. Cfa.jGi.437. Alto 


ope- 


though he can have no heir but Lis 
issue. Idle v. Cook , £. 1705- 1 
P. W. 78. 

2ia A; having several mortgage* 
one mortgage in fee of lands ui D. 
00 which he had entered, devised 
those lands to his two daughters, and 
their lieiri, and the other mortgages 
to them, their executors, &c. One 
of the daughters died. Decreed that 
her share of the lands in D. shall go 
to her heir, midnot to her admini¬ 
strator, it being the intent of the tes¬ 
tator, that those lands should pass as 
real estate, though as between him 
and the mortgagor, they were but a 
mortgage. NoysaudUii.MortlaHnt, 
H. 1706 . 2 Vera. 582. Pro. in Ch. 
265. Gilb. Eq. Rep. 2, but most ac¬ 
curately by Vernon. • * 

211. A devise of ftro ferns to 
testatorY father and mother for their 
lives, remainder to trustees and their 
heirs, till A. and B. # testator's ne¬ 
phew’s, should respectively come of 

r f and then to convey one farm to 
and the other to B.—A. died un¬ 
der 21 , be being to have bad an es¬ 
tate in fee conveyed to him. Decreed 
Aat the conveyance be made to his 
heir. Hook v. 'Taylor , T. 1706. ft 
Vem. 561 . Fide Borsston’s case, 
3 Co. 19 . 

212. A. devised £50 to his heir, 
and all the rest and residue of his real 
and personal estate whatsoever to his 
wife, whom be made sole executrix. 
Held, these words pass a fee to (be 
wife. Murray r. Wise. M. J706. 
2 Vera. 5fl4. Pre. in Ch. 264. For 
instances in which a fee will pass by 
deed or grant without the word heirs § 
vide 10 Via. Ab. tit. lUtafe (K. 2. 
L. L.) As to the passing an es¬ 
tate of inheritance in wills without 
dm word Arm, tide 8 Tin. Ab. tit 
Devise (Zs) 242, fed Gilb; Law of 
Dcrisra, 19,- •• • * V-‘ ’ 

• 213. A derise of M ay lands, 
« tenements, fedherte^ents to 
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among llie poor of the parlA /or 1 Gould , J. would not speak as to the 
ever, posses an estate m fee, by rea- I force of t^e word hereditament. It is 
son (a) of the perpetual charge (b). I now settled dial die word hcredita- 
aml not by operation or the word I meat will not pan a fee. Hopewell 
hereditaments. Smith v. Tindall, T. I r. Acklaijd, Salk. 2’9. Canning i’. 
1707. II Mod.90. 109. 2 Salk. Canning, Mos. 240. Palmer v. Mi- 
635. Holt, 235. (a) Only Piixys I clurdi, 3T.ltcp.d3U. Moore. Md- 
aod Gould, J. went upon rhia v^ujou. I lor, 5 T. Hep. 358. 

Ilolt, C.J. and Powell, J. thought 214. A. seised in fee, derised 
that the charge might te applied out thus: " I give to my daughter 11. for 
of the pasonul estate, (b', Fide I I u life, remainder to C. and Ilia heirs, 
Inst 9. 8 Vin. 222. Lee v. Jones, 2 | “ and for default of such heirs, re- 
Sho. 49- 2 Jo. 1C7. BJddelejrr. Lep-1 " mainder over." Adjudged on es- 
pingwell, j Burr. 1533. Frogmor- 1 late in fee. Grumble v. Jones, H. 
ton v . Halliday, 3 Burr. 1618. Doc 170M. 11 Mod. 207. I Salk. 238. 
t. Richards, 3 T. Rep. 356. Good- S. C. nomine Anmble r. Joins, 
right v . Storker, 5 T. Hep. 13. I No/e. This controversy was between 
Moor v. Mdlor. 5 T. Hep. 558. I the heir of the devisor, and the heir 
Goodright v. Allen, 2 Bl. 1041. I of the devisee, no way related to 
Bible*. Thomas, 2 Bl. 1043. Au- the devisee, 
drew u. Southouse, 5 T. Rep. 272. 215. Devise to A. paying u sum 

Note. A distinction was here takeu be- I of money to B. within two yearn, 
tween tlie words 11 inheritance* and I Per curiam, A. lias a fee in this 
A ‘ hereditament." Powys, J.said, the case, for it js not like the cases 
first denotes an interest, the latter de- I where the sum devised is to arise 
scribes somewhat that is not n trne- | out of die profits, &c. It “eves v. 
incut. Powell, J. said, that hercdita- Gower, H. 1709. IT Mod. 208 . 
incut describes the thing of which on I f ide Colliers’ ca. 8 Co. 18. Green s 
inheritance may be, and curries that I ca. Hob. 65. Reed r. Hatton, 2 
which lands or tenements do not, as I Mori. 25. l<ec r. Stephens, 2 Show, 
common, &c. but he said he did not I 4f). Bsddelcy v. lapping* ell, 3 
go upon the word 44 hereditament" I Burr. 1533. Frogmorion v. Halli- 
but upon the word 11 interest.” I day, 3 Burr. 1618. Doc v. Richards, 
Holt C. J. arid, the word heredita- I 3 T. Rep. 356. Doc v. Wood- 
pteni signifies tlio land in which I I house, 4 T. Rep. 92. Goodright 
"have an estate of inheritance, y\d that I r. Storker, 5 T. Rcp. 13. 
lie went upon the word hereditament 216. A. devised to his brother D. 
to make s fee ; the words lands and I all his lands and hereditaments, and 
tenements carry only an estate for I all his personal estate, desiring him 
life, but : hereditament carries a fee, I to pay his debts and legacies. Per 
for if the testator had not a fee he I cun ant, a fee passes by this devise 
had uo hereditament, and when be I Acktand y. Ackland , H. 1713. 2 
gives his hereditament, be gives a de- Vera. 687. 

sceudible csUtc, otheiwiso it is no I 217. A devise of all the rest of 
hereditament. These words, his 1 an estate, subject to debts, paws an 
lordship old, cannot be satisfied, un- inheritance (a). So a devise of all 
less, tiii* word carry the inheritance; I the rest of an estate'in a will, that 
hut PfctH, J* ckffied that m devise I mentioned fee-aidiple lands before, 
. of » all lands, teiielnents, and be- j will peas an inheritance. 1 Ctiffe v. 
u rcififlidikents,’*would carry.a fee, for 1 Gibbon*, M.* 1714. 8 Raytn. 1324. 
the wirti hereditament [ does pot sig- I (a) Fide Reeves v. Wumiugton, 3 
^pify the estate, : it inheritance, doth. | Mod. 45; A. devises all his estate 
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to I. S. A fee panes. 1 RoL Ab. 
834. Jolinson r. Kerman, Sly. 
193-281. Wilson v. lfSbinson, 3 
Keb. 245. Ilyley v, Ilyley, 3 Mod. 
228. 

218. A. seised in fee Af a plan¬ 
tation, and several lands in Jamaica, 
by will directed that hi i debt* and 
funeral, &c. should be paid, and 
gave his wife poser to sell his lands, 
goods , Arc. for payment thereof; 
and then to pay sack legacies as 
mere given hy the trill, and gave his 
wife £ 1000, to be by her actainctl 
out of the first money that could be 
raised bu the profits or sale of his 
estate after payment of his debts, 
and the residue, after debts and lega¬ 
cies paid, he gave to his wife, whom 
he made sole executrix. Cooper, C. 
was clear of opinion that a fee 
passed by the devise if all the rest 
of his estate to his tnfe; subject to 
payment of his debts , tic. But 
held, that where a man devises all 
his estate, goods 9 and chattels, and 
vio mention is made before in the 
will of lands of which the testator 
was seised in fee, a fee-simple will 
not pass; but where a real estate is 
mentioned before in the will, and 
then such words follow, a fee pastes. 
Glifliv. Gibbon, M. 1713. 2 uayui. 
1394. . 

• 21Q. A. devised thus, “ [ make 
a my niece executrix of all my goods 
u lands and chattels " The testator 
had a real and .personal estate, but 
no leases or interests for years in any 
hods whatsoever; and the question 
was, wliether any, and what estate 
passed in the lands hv this devise. 
Lord Chancellor Was clearly of opi¬ 
nion that the real estate did not pass 
by these words, and that the, word 
lands was not (aa objected) useless, 
and to be reject*!* for, in all pro¬ 
bability, there might lie rent in arrej r 
of those lands, whkU would oaqa to, 
the niece by her being made one*-, 
trie. .Piggptt i*Pamee, & 17*7. 

**«>:*» Cfc. *71, , GiU> fc ii*P- 


137. Com. Rep. 250. Vid: Ridout 
v. Pahi, 3 Aik. 486. 1 Vw. 10, 
when* testator, at the end of his will,, 
devised all the rest, residue, and re¬ 
mainder of Itis goods, chattels , and 
personal estate, t(»geihrr with his rcu- 
estatc not before dev Led to his wife, 
whom he appointed sole extent Hr. 
Held, that the words u together with 
"my real estate" jawed u fee, not¬ 
withstanding they were accompanied 
with the woiil ■< go>nh t chattels, and 
personal estate. El ride blumy v. 
Wise, Pre. in Cli. 26'., whm tes¬ 
tator devised all; the rest anti ii sidtio 
of his real and personal estate to his 
wife, and made her executrix. Held, 
that a fee passed by ibesc words. 
ride ctinm Jackson v. Hogan, 7 
Bro. P.C. 4fi7, where A. pee and 
bequeathed to his mother all the re¬ 
mainder and residue of all the effects, 
both real and peraonnl, which lie 
should die possessed of. 1 Icld, that 
tho word effects, as used in tills will, 
was auflicuiil to carry the inheritance 
of the testator’s real estate. 

220. A. by liis will, ordered oil his 
personal estate to be sold, for the 
payment of his debts and legacies, 
and, in case it should prove insdfli- 
dent, he devised hh» ren! estate to 



time as his debts and legacies should 
be jhrid by the rents amt profits 
thereof, to K. for life, and in case 
E. should have ituy issue nude, then 
to such wsuc inalir. aud Ji’is heirs, lor 
ever; and, after the decease of E. 
in case he left no issue male, then, 
after such time as the testators debts ‘ 
and legacies were fully paid, be de¬ 
vised part .of his said real estate to 
J. S. ui fee, and the rt^jdue to J. N. 
in fee. K, ^entered mtp. possession, 
and kept down the lubr^t of the 
debtsbat nficrwants. suffered * 
coocbmh recoveit of ftm^bolo es¬ 
tate, and, declared 

hipiKU , .MI ; “fcp'- tfeiil, tLjf w 
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attatewas rested in E. at the time 
of the recovery, notwithstanding, the 
debts were not paid, and that he 
could make a good tenant to the 
pnreipe. Held alio, that, the re¬ 
mainders limited to J. S. and J. N. 
wore contingent remainders, and well 
barred by this recovery. Barnar • 
diston v. Carter, T. 1717- * Bro. 
P.C. I. IP.W.'MS. 

221. I. S. devised his freehold es¬ 
tate to trustees and their heirs, in 
trust, to convey them, to his son, for 
life; remainder to his fint, tyc. sou, 
in tail male sncccsAively; remainder 
to liii four daughters, to each ooe- 
fourth in foe; and, in case any of Ilia 
four daughters should die without is¬ 
sue, then the trustees to convey such 1 
fourth part in fee to the respective 
heirs or the daughter so dying. Oue 
of the daughters died without issue, 
her fourth in equity belong* to her 
brother as her heir, for she having a 
devise of die fourth part to her in 
fee, the words directing a convey¬ 
ance to her heir, in case of her death, 
are no moire than what would have 
been otherwise implied, ltlackborn 
v. lidgfey, H.1719. 1P.W.G06. 

Gilb7tfi.nep.2p. . 

222. In ejectment die jury found 
that J.S. was seised in fee of the 
lauds in question, being copyhold, 
and that lie bad surrendered to the 
use of bis willi and that by his will 
he dtviaed in these words :-*-Js 
touching the worldly estate it hath 
pleased God to bestow upon me 9 / 
me the sain* in manner following: 
item, I gibe to my cousin T. Sw all 
that my parcel Sf laud lying in 
Waltham Abbey (being die lands in 


whatsoever c 
herein before 
and Urn the 
sole ex 


and wheresoever,, 
'rgtpt*. and bequea 
Said T* S. iikmak 



i’t 


NO/ 

iktd, 

ttU 


■Mm 


'm 


lessor of the plaintiff and hs tubs, 
and the question was, if T. S. 9 by 
this devise,' J iiad an estate for life or 
in fee . The court held, that when 
J.S. gave all his estate whatsoever, 
that comprehended all that ho bad, 

, real or personal; and when he had 
surrendered to the uses declared by 
bis will, the will shall have the same 
construction as if it had pasted the 
land itself. Adjourned; but after- 
wurd.v the plaintiff was admitted to 
take judgment Scott v. Jlbtrry , 
T. 1717. Com. Rep. 937.940. Yule 
1 Barr. 43. 3 Burr. 163 L- Vin.Ab. 
tit Devise, (T. a) pk 14. Ridout c. 

I Pain, 3 Atk. 494. • Beachcroft v. 
Ueachcroft, CVcm.691. Rowdier 
v. Smith, Prv. in Ch. 264. Tanner 
r. Morse, or Wise, Ca. temp. Talb. 
284. 3 P. W. 295. 

233. Devise to A. in fee, with 
directions to settle the estate devised 
on tbc descendants of bis mother for 
their several liv#. fcc. A. may limit 
an inheritance. Godolphin v. GodoU 
I pAi*,T. 1747. 1 Vea.3t. Humber- 
J stou v . Hambcrston, 1 P. W. 332. 

I Shaw r. Weigh, I Eq. Ab. J85. 

I 224. A devise to* B. and her heirs , 

I and if she and D.. die without issue, 

I te dafeor gives several ammiiies, charg- 
I ed upon the premises, to charitable 
I uses; resolved that B. had an estate 
in fee. Scrape v. Rhodes, E. 1723. 

I Com. Rep. 549. • ^ 

325. A. gave specific legacies to 
his daughters* and other legacies to 
I others; then be gave dU the residue 
I of his estate to n. jR. Re. in trust, 
to increase hit daughters portions - 
Lord Chancellor decreed thst'dria 
gave the daughters a fee, for no.other 
estate could be esteemed in aag- 
j- mentation of their portions (aV'Car- 
penierv. Chapmen , £.1724. ft Mod. 
93. (a). Viue.'Yf right -e. Pfearton, 

Amb. 363. Villen *. Vilkrt, ftAtk. 
73* Gibsob e.MoontfbrVl.Vcs.. 

1 491. Amb. 93- W.WC.S 
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• 826. I.S. by will devised atf her 
lands and estate in C. to 0. without 
•ayiug for what «lale^'He ques- 
tiou waij whether B. took au estate 
for life ody, or im fee, under this 
will. Adjudged that by these Words 
a fee poised to B. carrying not only 
the land, but also the testator’s in¬ 
terest therein (a), and that this point 
had been so aottled ever lioce the 
case of lady Bridgewater r. Duke 
of Bolton. Marry r. FAgxarth, IS. 
1728. * P- W. 523. (a) As to the 
operation of the word estate in a 
devise, tide Bridgewater r. Duke of 
Bolton, Salk. 236. Qieiter v. Pain¬ 
ter, 2 P. W. 335. Ibhetson t*. Beck¬ 
with, Ca. temp. Talb. 157. Tanner 
v. Wise, Ca. temp. Talb. 284. 3 
P. W. 295. TuffneU 9. Page, Barn. 
9. 2 Atk. 37- Bid out 9. Pain, 3 
Atk. 486. Goodwyn 9. Goodwyn, 

I Ves. 228. Boilii v . Gale, 2 Ves 
48. Frogmorton 9. Wright, 3 Wils 
414. Stiles 9. Wriford, 2 Black 
Kep. 038. Macree 9. Tall, A mb 
181. Hogan9. Jackson, Cowp.306 
Lovacres 9. Blight, Cowp. 352. 
Denu r. Gaskin, Cowp. 657 
9. Side both nu, Doug. 734. 
fast 9. Martin, 1 T. Rep. 411. Flet¬ 
cher 9. S mi Lon, 2T. Hep. 850. Doe 
v.Chaptnan, 1 T* Rep. C. B. 223. 

'227. Devise to A. and his heirs, 
and if he died without heirs, remain¬ 
der to his half brother: the devise 
was held to be a foe, and the re¬ 
mainder void. Ttlbttrgh v. Barbut , 
E. 1747. 1 Vea. HO. Vide Trie t. 
Willis, Ca. tnsp. Talb. 1. Heath 9. 
Heath, 1 Bro. Ch. Ca. 147. Idle «>. 
Cook; 1 P.W.70. Morgan 9. Grif¬ 
fith, Cowp.' 234. Denn 0. Shenton, 
Cowp. 410. Nottingham9. Jconihg*, 
1 P.W.23. XSoodnght 9. Dunham, 
Dong.S54.:»« . *• ? •'^ 

228. Devise of* ell Iamvortk," 

will pam a real estate. Hdxtep v. 
Broanan , H. I7b5. 1 Bro. CL Cli 
437** • dv't *•**»>• 

229. An rotate given to inch oa* 
u A. shall appoint, pates •‘fee. 


Rizht 

Hold- 


Tjangkam v. Natny, T. 1797. S Vcs. 

470. 

230. Testator devired Lis real e*. 
tabs to A. bi tail male, remainder 
ovit, and gave a sum of money m 
Crest to he laid out in land, mid set¬ 
tled to the amine uses; then by co¬ 
dicil, !u? devised the same real estate, 
UiD. and his heirs, and gave every 
thing lie had given by bis will to A. 
in as ample a manner to H.—B. is 
tenant in fee of the real estate, and 
be is entitled to have tho money paid 
to bun- YoHNge v. ( 'oat be, T. l7|W. 

4 Vc*. 10!. 

2:11. Testator, by hi* will duly ex¬ 
ecuted to pass real estates, disponed 
aa follows: “'Principally to secure 
44 what he might die poseevied of 9 
44 to tlie use, advantage, and com- 
44 fort of those fot whom he entnr- 
44 tained a regard, or had been an 
44 instrument of introducing to the 
44 wants of this world, esteeming the 
14 law of nature paramount to all 
44 others.* Testator then gave souio 
(Erections as to Ilia funeral, fee. and 
proceeded thua: 44 Unto liis illcgiti- 
44 mate children, Thomas aud Arn- 
44 be/la, then at Benrooltn 9 but or- 
44 dered home, the whole residue of 
44 his rstofc, to share and share, alike, 
44 be to be settled with by the execu¬ 
tors on 12 September, 1806, aiul 
she on 13 September, 1808, mi 
44 which days they would reciprocally 
Ci bi 21 tears of age. They were 
44 declared heirt of each other in cnao 
44 of death before that films, and in 
44 that case R. N/a legacy to be 
44 augmented to ,£1000, and should 
44 both die under ago,' then H. N, to, 
44 have £5000, aud the remainder of. 
44 his estate to bn equally divided bo- 
* tween brother Lancelot *!*ind sister 
- Esther's families^ Jict**»lng bro- 
“ riier Robert 1 . MiBuity to £90." 
TaUtor <M leaving 'hi. brother 
LoncHet; fail heir atSurVv Either 
died id fan lifetime, aAl'lfce two im- 
mnl ebildreo died underage and uiv 
married. ‘ Tier children of Esther 


it 

a 
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filed this bill to establish testators The doctrine of modem cases is, that 

* ill. Defendant Lancelot bj Ids where thercis nothing to qualify die 
answer insisted the testator’s real ee- word “ estate?' it will carry the real 
tale did not pass by his will, but do- as well os personal estate, und the 
BCrmlcd to luin as heir at law, and contrary intention ought to appear, 
that the residue of the personal estate to induce the court to put upon that 
was devisable per stirpes. Per M. R. word a less extensive signification 
Hie real estate passes by this will, than it naturally bean. In Tilley v. 
By the lint clause in which tlie tea- Simpaou , (I T. Rep. 659, w.) Lord 
tutor seems to have natural children Hanhcickt said, where the court has 
in contemplation, the intention ap- restrained the word m estate” to carry 
pears to dispose of the whole of his pereouxl estate only, it has been where 
property, and the words were suffi- it appeared to be the intention of the 
cieut to carry that intention into ex- testator that it should be so under- 
ecution. The words u what I may sttxxK In Hoqan v. Jaction, (Cowp. 
“ die possessed of," were sufficient 299.) Lord Jf anftcld said it was 
to describe all property of whatever clearly settled that die words u all my 
description. In lluxtcr v. Brooman, “ estate," would pass everything a 
(l Bro. Cta. Ca. 437-) the words “ all man had, but if die word “ air was 
11 I«m worth,* 1 were held sufficient coupled with the word 11 personal," 
to pass real estate. And Lord Holt, or a local description, there the gift 
in Bridgewater v. Bolton, (l Salk, would pass personalty only, or the 
£30.) said the word “ estate," was specific estate particularly described. 
genua generalimmwn , and iucludea 
ull things real and personal. His 
honour admitted that had been so 
qualified by the context as to bear a 
narrower signification, as in Hoe v. 

Buckner, 0 T. Rep. 610, where the 
words were lidd insufficient to carry 
real, not as being of themselves in¬ 
sufficient to pass lands, but upon the 
context of the will, personal estate 
only beiue in contamdalion of the 
testator. In Shaw v. Bull , (12 Mod. 

£9*2-) Trevor, C. J. add, generally die 
words “ my estate, the residue of iny 
%i estate," or w the overplus of my 
“ estate," may pass an inheritance 
where the intent is apparent, but 
dien it must be very apparent both 
from the will and the circumstances, 
for die heir at law caunot be disinlie- 
tited but by a necessary implication. 
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* £32. In Legate ViScpelJ, E. 1706, | rose to thewdgesinC.B»for their 
1 P.W. 87, Lord Jteepjtf J OU this J opijdon,nr.yf3esx to W jL.for life, 


In the present will, his honour said 
there was nothing to qualify die word 
“ estatetaken in its large** sense 
it mcous all the property. Testator 
disposed of part, ruid then gave the 
whole residue not disposed of to his 
illegitimate children. Sonic stress 
was laid on his declaring diem heirs 
of each other . It is possible that 
word was not used in a determinate 
seuse, but there was uo expression 
in die whole will to shew he used the 
word * estate" in a less extensive 
signification than that it naturally 
beam. The children therefore were 
held enlided to the whole real estate, 
Bamese.Patch,T.ISOS. 8 Ves.G04. 
Woollam v. Kenxcorthy , M. 1803. 
9 Ves. 137. See another brunch of 
Barnes v . Patch, post, tit. Legacy, v 
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" and after bis decease, to tlic heirs J the principal antes are, Isf, zrl-nethey 
u male of the body of VV. L. awl the hnvegii\u afuitoli/v estate* »V . •**•»»#/- 

* heirs male of the4w.ly uf every I ance^ as in Sued apple r. Bir.Jon. 3 
€l such heir inale severally and wic- Vem.53(i. Legale i\ Sen ell, 1 1' VV. 
u cesdvtJy as they shall in priority 8?. Shaw r. Weigh, 3 liiu. P. C. 
“of birth, &c. remainder over." 467. Garth tv Baidu in, *! Vvs. (toft. 
W hether this be a tenancy in tailfo** lVri*ht v. Pierson, Amb. 358. 
life only? Three judges certified thut Austen r. Taybu, Auth. 3J(L Jouej 
W.L. took air citato lail; contra, v. Morgan, \ Bru. Cli. Cn. !2<>c3. 
V'/Yfiyy, J.wlio lliouglil he took ouly Dodrron r. Hay,. 3 Bro. Ch. C’j. 
an e^inlc for life. Bor,l K.tptT, net 404. 'Idly, where an equitable n- 
mtiyfied with the certificate uf the tale for life only. Jxoinml v. Sus- 
thiYf jmfcct, directed ait tjethunif to sex, 2 Vim. .V2(i. liurl Slumlord 
be btought in U. H. but the parties r. Sir J. Unhurt, 1 Bro. P.C. *2S8. 
compromised. The principal mw, Attonicv-( jentiil r. Si.ttou, 
tn>\cner t in which second words nf #Cif>. Pao'.lion r. Voice, '2 P. W. 
(imitation ate superudded on thfjirst, 471. Giinorchy t. Uo&villc, C'a. 
arc, Archer's ca. 1 Kcp. iki. lidoi. letnp.Tuib. 3. Roberts v. Dixwcll, 
Gr»\r 2Lev.223. Backhouse v W tils, J JVtlt. o(i7* Meurc r. Moure, *2 
1 liq.Ab. 184. Luddtugton i. Kune, AtL l!fin. Bagshuw c. Spencer, 
1 J^ord Kay in. 203. law r.Davi*, 2 •- Atk. 670. 577, and l Via. 142. 
Ixird ltayin. I. r »0l. Goudnghtr. Pul- S. C. Ashton r. AAton, (cited) 
lyi .,0 Lord Raym.4437. ‘iSlni. 7i?l, I Vos. 14th While •</. Carter, Amb. 
Minshull v. Minahull, I Aik. 411. d70. llaslard v. Proby, 2 P. VV. 
Allgood e. Withes, cited *2 Burr. 478, (n.) As to the didim lion taken 
1107. Wriglrtt;.Pearson,Auib. 358. between trusts executed and n ecu- 
King v. Burchcll, Amb. 379; and lory, \ido princijtally GJenorthy v. 
4 T. Kcp. 290, (//.) Hoe v. Grew, Jhwville, Hubert* v. Dixwcll, \V 

0 VVils. 322. Doc v. Laming. 2 Burr. t/. Pearson, Austen v. Taylor, While 
1100 . Doc r. Collis, 4 T. lirp. 2<J4. v. Carter, ante, awl llugtliaw v. 
Sice further as to the application of Spencer, I Vew. 164. 3r//y, where 
the rule in Shelly's case in the fol- n legal estate of inheritance. King 
lotting cast: v. Moiling, 1 Vent. 2*25. Legate 

€33. llalei. Coleman, E. 1711. v. Sowell, ante. Broughton v. 
1 P. \V. 142, which Ms this, 44 one I-auglcy, 2 1-ord Knyui. 873, owl 
44 devised bis lands for payincul of 2 Salk. 671). Attorney-General 
44 his debts, and then to A. for life, v. Sutton, I P. W. 754. Miller v. 

* with power to make leases, &c. ro- Seagrave, Rub. GavdL.f)f>. Good- 
94 mainder to the heirs male of the right v. Pullyn, 2 Lord Itayni. 1437. 
41 body of A. Though this be but Papilloii v. Voice, 2 P. VV. 471. 
44 the devise of a trust, and ex ecu- Morris v. Lc Gay, (riled) 2 Burr. 
" lory, and expressed to be to A. J102. Dublwr v. 1'rollc'p, Amb. 
44 for life, yet U is an estate tail in 453. MindiuU v. Mm&liuli, 1 Aik. 
44 A. barrable by a due and recovery. 4|1. Cobon v. Coloou, 2 Atk. 
44 Seats, t in case of marriage articles 24fi. Hoe v. Grew, .i VVils. J'2‘2, 
44 to settle an estate on A. for life, Sayer v. Mastenuah, An>b. 344. 
44 remainder to tbe hein male of his King v. Biircliell, Amb.‘379, and 
44 body, this being an agreement to 4Ttrw Hep. 406, University 
41 do a future act, and in which, the of Oxford v. Cluufo Amb. 585. 
u issue are parbcuiarly considered, llodgsou v. Ambrua^rJJoug. 32.*). 

and looked upon as pnrchwrs.” ^ 4th(y, tehcr*.* legal kslatt for lift 
234. Qn UmiMioM of thu nature f only. . AxcbePs case. Lftiddinglon 
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.*/■' Kune, ante. Lule e. Gray, 
278. Law *. Davies, 2 
Lord Raym. 1561. Doe r. La- 
xniog, 2 Burr. 1100. Perrin r. 
Blake, 4 Burr. 2579. Dong. 329, 
(n. 3.) Doe r. Collis, 4 Term Rep. 
294. Et vide poet, tit. Estate, ai. 
for the distinction between legal and 
equitable estates. ffitA respect to 
the operation of the nvrd " issue” 
vide particularly Backhouse v. 
Wells, l Ed. Ah. 184, pi. 27- Lud- 
dinglon v . Kimo, Menre v. Meure, 
Ashton v. Ashton, ante . Goedtitle 
V. Otway, 2 Wila. 0. Doc o. Collis, 
ante. For the result of then cases , 
vide Fearne's Cent Rem. 290. Harg. 
Law Tracts, 551. Harg. and But¬ 
ler’s Co. litt 376, (h) note 1. 

235. A. devised land to B. his 
son, and if C. his daughter suivived 

B. and his heirs, then she should 
have the land. Adjudged, that B. 
had but an estate tad :4fo r the word 
heir* most be hi tended of his body; 
since he could not die without col¬ 
lateral heirs while his sister was alive. 
But if the will had said that I. S. a 
atrangcr, should have the laud if he 
survived —B; would hpve taken 
an estate in fee: for the contingency 
on which it is to vest is loo remote. 
•Webb v. Herring, H. 1616. Cro. 
Jac. 415. 

236. So where A. devised to B. 
for life, and to his heirs, and''for 
want of heirs, to C. in like manner, 
and for want of heirs of him, to D. 
and his heirs for ever. B. mid C. 
wfere brothers, * and D. was their 
cousin and heir. ‘ Held, that B. and 

C. took but an estate tail, and that the 
remainder over to D. was good. Par - 
her v. Thacker, T. 1682. 3 Lev. 70. 

237- A. devised bis land to his 
wife if she did not marry, *nd if she 
did, then his eldeit ton shtiild cflfter 
presently, and hold the land idbm 
and die heirs male of bit J>ody,'re-; 
mainder to his otbetilMdi' in tail 
male. The wife did \ .yet 


% 

decreed, that the son took an estate 
tail by the will, though he should 
not enter tUfthc marriage or decease 
of the wife. LuxJ'ord v. Check, 
M. 1682. 3 Lev. 125. 

238. A. devised to B. for life, re¬ 
mainder to the issue of his body by 
n second wife, remainder to 1. S. 
.and his heirs for ever, provided that 
B. make a jointure bn his second 
wife. 4piis is 4o estate tail iu B. 
for the word “ issue’* is nomen col¬ 
lective*. King v. Melting , II. 
1671. 1 Vent. 225. 2 Lev. 58. So 
a devise to 1. S. in perpetuum and 
after his decease, remainder to his 
heir male in the singular is an estate 
tail: for 44 heir” is nomcn roller- 
tirum. 1 Bulst. 219. Fide Wild’s 
ca. 6 Co. 17. Shelly’s ch. 1 Co. 
99- Note. In Mandcrville t». Car- 
rick, T. 1795. 3 Ridgw. P. C. 365, 
Yefoerton , Ch. Bar. said, that King 
v. Melting, was the first case in 
which 14 issue” was token and con¬ 
sidered as a word of limitation. 

239- If a man seised in fee of 
lands, covenants upon the marriage 
of his .ton to levy a fine to the use of 
lus son in tail, and three years after¬ 
wards makes a will, by which he 
ratifies and makes good 14 All those 
44 my estates granted in marriage to 
41 my son according to the writing 
4f made by n^e in trust.” The son 
dial! take an estate tail in die lands 
hy the will , although no fine was 
levied pursuant to the intended deed 
of settlement. Smith v. Milford, 
T. 1692. 4 Mod. 131. 1 Salk. 225* 
1 Show. 350. Comb. 105. ..A de¬ 
vise of several rents expr ease tf in 
several writings is a good devise of 
the rents. Fide Mofioeu* v. Mo- 
lineuz, Cib. Jac. 145.* " ' * fc"; 

240. An estate, together with the 
furniture of the house,/ was devised 
to a womalij and KOch heir of her 
body as should be .'living at * her 
\lea{n, andort default qf such, re- 
W W. l : Tri--'Arit/ru, . the 
Wftufaasiat^ 

*. • . • a • ■ f 
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*nd an abaolnto property in the fur¬ 
niture, for no remainder of goods 
after an estate tail is jgood. Hie 
•words heir if the kodyc auuot in the 
same clause be construed words ef 
limitation as to the lanc^ and as to 
the goods, words of designation of 
lhe person. Devise of land,to * 
man for life, remainder to the heir 
of hia body (in tlie singular number) 
.or to the issue of his body, is ah 
estate tail. Richards v. Lord Bcr- 
gaveuny, M. 1605- 2 Vcni. 325. 

241. Devise in trust for K. for life, 

in. case she should, within three years, 
marry O. remainder to her sons by G. 
in tail male, and for want of such is¬ 
sue, or in cose the marriage should 
not take effect within the said three 
years, then ip trust for F. for life, 
and for his apns successively in taih 
pule. r lli is will give but an estate 
for life to E. and an inheritance iu 
tail male to F. and no estate whatever 
to O. Bertie ami Ur v. ford t'an/k- 
land, E. 1697. Cones’ P.C. 10. 2 
Vera. 3.13. Sajk.231. 3Ch.Ca.12y. 
236. . ^ * 

242. I. S. having issue two sons, 
A. and B. by his will devised thus: / 
devise to A. my eldest son, all that 
my farm called D. to him and his 
heirs male for ever, but if a female , 
my next heir shall allow and pay to 
her ,£200 in money , or £ IB a year f 
out of the rents and profits of D. t and 
thatt have all the rest to himself, I 
mean my next heir, to him and his 
hars male for ever. The devisor died, 
and. A. the ion, entered anjl died, 
fearing issue but one daughter; and 
tbeoB. foe younger son, altered. Per 
CHridm^.ihe younger son. is entitled 
to the land in question, first, because 
it wps manifest that .the devise to A. 
was an estate tail %dlu t That it was 

not Ban the lend*, and this mtepris 
the mote ijitmfert « 
rent to the fi«n*le bur, 



which it issued, and the apparent in¬ 
tent of llie testator ought to be pur* 
sued, if it did not contradict tlic 
rules of law. Then the devkor said, 

1 mean my next heir to him;" 
him is of tlie masculnr gender and is 
tantamount to tlie word nude. Ad- 
jodgfd that the deviv. to A. and his 
hein mate for ever teas an istate tail 9 
aud judgment for li. the defendant, 
was given accordingly, linker*. Wall, 

K 1097- I Lord Knytn. ltf|i. 185. 

243. A. haring issue a sou and 
two daughters, devised his estate to 
his son and his heirs, provided, that 
if his sou should die before 21, or 
without issue of his hotly, then it 
should go to his two daughters. A* 
died, and tlio son being of age de¬ 
vised the estate to plaintiff, and died 
without issue. : Per curiam , the lat¬ 
ter words show die testator's inten¬ 
tion plaiuly to be, that the son should 
only June an estate tail, and tliat the 
daughters shall take the land if he 
had no issue, and decreed accord¬ 
ingly. licKer , or HeUiard v. Jen¬ 
nings, M. IG99. 2 Frcem. 509. 1 
Lord Raym. 505. 

244. A. devised lands to trustees 
in trust, to divide the profits equally 
between his wife and daughter during 
the wife’s life, arid after her death lie 
devised the saute to the U9e of hia 
daughter in tail, with remainder over. 
The daughter died during her mother a 

1 life) without issue, and intestate. 
Per curiam , the daughter had no es¬ 
tate tail, but the mother and daughter 
were tenants in counuuu. The 
daughter had au estate pur autre vie, 
which, upon the statute of frauds, *• 
ought, to go tu her administratis, via. 
her mother. Philips e K Philips , E. 
1701. 1 P. W. 34. Pro.jeGli. 167. 

2 Vcrn. 430. 2 247. 

245. A devise by to his 

second ton, and bis r heirs Jkr ever, 
and for. want of sucb jhritiL then to 
the right heirs of the testator, cretin 
a% estate tail; hut hgd the devise 
over. tt i itrmger, the second. 
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■on. wonld have taken a fee-simple, she intermarry with and have issue 
and the devise over would have been by one snmanu d Senile, and in de¬ 
void. Nutting fault v. Jennings, T. fault of hotlj conditions, be demised 
1700- ) P. \V. 2:;. Salk. 253. Lord over to B. in*the same manner, and 
Haym. 568. Com. Itcp. 82. Vide itk default thereof, he devised to C. 
Wrbb r. Herring, Cro. Jac. 41 A. for 60 year?, if lie should so long 
Sic Allen v. Spendlove, 2 Kq. Ab. live, remainder to die heirs of the 
pi. C. Tvte r. Willis, Ca. body of C. and their issue male for 
letup. Talk I. Tiljuirghr. Unrbtif, ever. This is a good estate tail. 

I Ves. 8!). Coodripbt r. Dunham, Tlie words of the condition amount 

Dougl. 254. Pickering t;. Towttj to a limitation, and the estate of A. 
Amb. 3lb). Ives r. lxggc, 3 i. or B. docs not cease, though she 
Hep. 488, (n.) Doc r. Ferryu, 3 marriea one of anotlier name: for 
T. Rep. 91. the remainder is in default of both 

246. Where a trust w linlited to conditioas, and abc may survive her 
a man and the heirs of his bodj, husband, and then marry it Stark. 
with remainder over, • the court will Vagi 1 , v. Ilaj/srard , T. 1704. 2 
not decree ihc trustees to convey to Salk. 570. 3 Salk, ftfh 

him an estate in fee, but an estate 24!). Derive to ti viator’* daughter 
tail only. ^ Sounder* v. Seville, H. and her children, nnd if she dies 
1701. 2 Vent. 428. •without issue, to go ovrr. 'Ibis 

247. A. by deed, on Ins marriage, crtaUaauc9lak‘tail initiatorsdaugli- 
settled his estate upon the issue of ter. Srcectaj^L v. Ilindon, H. 1705.2 
the marriage, remainder to his own Verm, j Ai. 

right heirs, and it he aliould die with- * 2.10. Surrender of a copyhold to 
out issue-male, ami leave one (laugh- the use of baron ami feme, for 
ter, then the lands to be ch arged will* llieir lives, nnd lltcrvd. and at igna/. 
JESOOU for her at 21, ><i.d <£'150 of the baron and feme, and for dc- 
yenrly nmmfcnuncc in the mean time. fault of Midi issue, lo the right heirs 
A. having then no issue, by his will of the surrenderor. Ibis is an estate 
devised in litre verba, %< and where.is, iu fee, and not an intail in the baron 
“ by the settlement niude on my mid feme 5 but otherwise had it been 
H wife, 1 have reserved the inherit- . the ouo of a will. Idle v. Cuoft, 
u unce of my lands iu myself, after E. 1705. 1 P. W. 70.- Vide Mor- 
u tlie estate tail theioin is spent, gan r. Griffith, Cowp. 234. Denu 
u Now in cose 1 die without issue, or v. Slienton, Cowp.AlO. 

" (hat such issue shall die without 251. A devise to 1. S. and his 
4t issue of bis, her, or their body, or children; if be has children, they 

II that the estate tail limited bv that take with llieir father, but if he baa 
“ settlement shall determine, 1 give none it is un estate tail. Coofcv. 
u all niy said manors to my kinsman Cook, K. 1700. 2 Vera. 545. 

44 B. aitd to his first and other sons 2J2. 44 Heirs male, &c.”'in a 
u in tail-male; remainder to C. in will, are always intended 44 of tlie 
“ fee." A. bail afterwards a dsugh- body,'* and imply an estate tail, 
ter. Held, that this daughter was Ford v. Ossnlton, Mr 1709- 11 Mod. 
entitled, under the will, to ilie whole 189- 3 Salk. 336. Vide Counden 
estate :j tenant in tail, and that B. v. Qerk, Hob. 51. • Southcot v. 
was not entitled to any thing. Corn - Stowell, 1 Mod. 220. 237. Frceni. 
traiY v. Williams, E. 1701.-Guiles' 2ld. 2 Mod.-207. Starling r. 
P. C. 117. • ' t EUerkk, Pit. in CIk 54.. Brown v. 

248. Devise to A. and the heirs Barkham, l Stra/35. Gwyuue v. 
male oi her body, 00 condition that Hook, 8 Yin. 317, pi. 19. 
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953. One devised land* for pay- 
tnent of debts, and then to A. tor 
life, with power to make leases, &r. 
remainder to the heir/male of die 
body of A,; though ftiis be but the 
devise of a trust and executory, and 
expressed to be to A. for life, yet 
it is an estate tail in A., barrable by 
a fmc and recovery (a). AVew, in 
ease of marriage articles, to settle 
lands ou A. for life, remainder to 
the heirs mole of his body, fur that 
is an agreement to do a future act, 
iu which the issue uro particularly 
considered and looked upon an pur¬ 
chasers (b). JWe v. Coleman, K. 
1711. 1 P.W. 142. 2 Vcm. (i70. 
lit 2 Eq. Ab. .309, pi. 14, this case 
is stated at large, und in llagahat? 
v. Sfttncer , 1 Vcs. 151, Lord Haiti - 
winkt has stated it from the Registers 
book, and examined it folly. So 
iilso Air. Core has fidly stated lxrnl 
J fur court's decree ou the rehearing, 
in a note to Panillou v. / oitr 9 '2 P. 
W. 474. (a) Tho following are tlie 
prinei|wl cases on limitations of this 
nature. 1st. Where they liave given 
equitable estates of inheritance, vide 
Swcctapple r. Riiidon, 2 Vern. 536. 
legate i». Sewell, 1 P. W. 87. 1 
Eti Ah. 304, pi. 7. Sliaw r. Weigh, 
1 Eq. Ab. 184, pi. 28 . 3 Bro. P. 
C. 4fi7- Garth v. Baldwyn, 2 Vcs. 
046. Wright t?. Pearson, Fcamo 
.Cont. Rem. 4th ed. 187. A mb. 358. 
Austin v. Taylor, Amb. 376. Jones 
v.. Morgan, 1 Bro. Cb. Cu. 206. 
Dodson r. Hay, 3 Bro. Cli. Ca. 
404. Qdly. Where an equitable es¬ 
tate for life only, vide Leonard r. 
Earl of Sussex, 2 Vern. 526. Earl 
of Stamford v. Sir John Hobart, l 
Bro. P. C. 288. Attorney- General 
r. Sutton, r P. W. 766. Papillon 
r. Voice, 2 P. W. 471. Lord Gle- 
norchy v. BotvSle,. Ca. temp. Talb. 
3.- Roberts r. Dixwell, 1 Atk. 607. 
Meure «?. Meure, 2 Atk. 205. 
Bagshaw r. Spencer, 2 Atk. 570. 
577. 1 Ves. 142.. Ashtonu.Ashttm, 
filed 1 Vg*. M0. Whit* v. Carter, 


Amb. 670. BasUird if. Proliy, 2 P. 
W. 478. Note , as to the distinction 
between trusts executedanA executory, 
vide principally Ixml Glenorchv 
Busvillc, Huberts r. Dirndl, tt right 
r. Pearson, Aintin v. Taylor, White 
r. Carter, uhi. sup. and Bagshaw r. 
Spencer, 1 Vcs. 152. Silly. Where 
a legal estate of inherilanee, title 
King u. Melliug, 1 Vent. 225. 
Legate r. Sewell, I P. W. 87. 
Broughton v. Langley, 2 Ld. Uaym. 
873. 2 Salk. 079. Attorney-Gene¬ 
ral r. Sutton, 1 IMV. 754. Miller 
r. Se.ikr.sr. Rob. Gncclk 4 ) 6 . Good- 
righl r. Pullen, 2 l.d. R.iyni. 1137- 
Papillou v. Voice, 2 P. W. 471- 
Morris r. Lp Gay, cited 2 Burr. 

1102. Dublicr r. Trollope, Amb. 
453. Miasliull r. Min Juill, 1 Atk. 
411. Colson v. Colson, 2 Atk. 
246.* ltoe r. Grew, 2 Wils. 322. 
Sayer v. Maslerman, Fcame C-out. 
Rein. 4th cd. 450. Amb. 344. King 
t’. Burchcll, Amb. 379. 4 T. Ki p. 
496, (w.) Univ. of Oxon r. Clilton, 
Amb. 385. Hodgson v. Ambnisc,. 
Dougl. 323. 4thly Where a legal 
estate for life only, vide Archers 
case, 1 Rep. fit}. Luddiuglou r. 
Kimc, 1 Ld. Rayiti. 203. lisle v. 
Gray, 1 Ld. Haym. 278. Low r. 
Davies, 2 Ld. Kayra. 1561. Doc 
r. laming 2 Burr. 1100. Petrin r. 
Blake, 4 Burr. 2379- Dougl. 329. 
(h. 3.) and llarg. Law Tracts, 489 . 
R^e v. Collis, 4T. Rep. 294. With 
respect to the operation of the word 
issue , vide particularly. Backhou*o r. 
Wells, 1 Eq. Ab. 181, pi. 27. Lnd- 
dbiglon v . Kiuio, Meure v . Minre, 
Ashton v. Ashton, Rue v. Collis, 
ubi sup. Goodtille r.Otway, 2 \\ ils. 
0.—for tho result of these am-s, 
tide iVamc, Cout. Rem.290. llarg- 
law Tracts, 551. Harg. and Butler s 
Co. Lit. 376. (b. n. l.)1 (b) I'Me 
Honor v. Honor, 1 P.W. 12&.-/Seuic 
v. Seale, 1 P. W, 291. Trevor r. 
Trevor, l P. W. 622. West t. Eriscy 
2P.W. 340. 

254. lu ejectment upou the demit* 
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of E. Mthe 'a *o was this; A. seised that the toils were executed in them, 
in fee of the lands in question, do- because estates for life being limited 
vised tlie same in his wife during her to them. Heirs in this cast is a 
iridouhood , and after her decease e vrd of Halation, and tliat the 
nr roaninge, unto li. M. rod It. S. words (after their deceases) were to be 
during ihtir natural lives, equally taken ttsperlivrh), fix. that after 
to he divided between tltem; and after the death of & M., his moiety should 
their ilecct.se, then to the next heirs go to the keif smale of his body, and 
malt of their bodies, lawfully to be after the decease of 11. 8. his moiety 
begotten, equally to be divided should go to the heirs male of ha 
between them; hut in east either body; and that die proviso was no 

r them the said E. M- and R. poof, that the testator intended E. 

died without such issue , then he M. end R. S. estates for their lire* 
devised the same estate to the other only, because the testator intended 
of them for * Hfei and after his that proviso to be extended to all his 
decease to the heirs malt of his devisees, and if E. M. aod R. S. 
l*ody, lawfully, See. with divers re- took only estates for life, yet their 
mamders over. Proviso , that if heirs male would be devisees in tail, 
his said wife, or any of his devisees, and his own' right heirs, to whom lie 
should cut down or sell any timber gave the fee, were devisees. Jtidg- 
growing upon the said lands other meat, pro quart. Thrust out v. Peak, 
thou for repairs, and firewood for 1717. 8 Vin. Ab. tit Devise, pi. 1J. 
themselves and family, and lheir 3 liq. Ab. 3J2, pi. 18 .. \o/e, Sca- 
tenants 1 use, to be spent on the premises, grave v. Miller, post, is S. P. and 
that then they should forjeit their seems to be S. C. 
several and respective estates . E. %55. His honor in this case, gaie 
M. and R. S. aid by their deed, for judgment, that the word mildrcn, 
thtmsekes and their heirs male of when unborn, had, in the case of a 
their bodies, make partition of the will, been construed to be lynooimous 
said lands, and that they and the with issue, and therefore in a will 
heirs male of their bodies, skuu/d have would create an estate tail (a). Hughes 
and hold the lands in severalty, but v. Sauer, H. 1718. I P- W. 5J4. 
for no other estate thaii they might (a) fide Wild's case, 6 Co. 17- 
take by the will. .R. S.'levied a 256. Lord Parker in this case 
fine , and suftred a recovery of the observed, that there is a great diver- 
tands allotted to him, and died with- sity betwixt a devisu of a freehold 
out issue. Defendants entered as estate to A. for life, and if A. dies 
his heirs. : Upon the first argument without issue, then to B., and a de- 
JPurker , C. Eyre and Pratt, J. vise of a term far years, in the same 
(Powis absent) clearly resolved that words, for, n> the former case, this 
E. M. and -R. S. had by the will might give A. an estate tail, because 
estates tail 'in common, executed the words, if J. die without tsjue, in 
?n them , because the words equally case of an inheritance, are inserted 
to be divided between them, ere in favour of the fcsye-Xa) and to let 
sufficient, in a will, to make a te- in the issue after the death fet'the 
nancy in (vrnmon, though they are father, bat in case 6f a term, ' these 
not eo in a deed; and that those Words cannot Mte srtch effect, for 
w ord§J>eing applied «• wdh to the the .father takes the whole, which on 
estates given to their*heirs male, at Hfedeeib.MlI not go to his issue, but 
to the estates given**) them, rrmdt » his executors. Tdfgeit v. Gaunt 
the eartoiqi fail, esfafag^od^,'sod osGranl, E. \ft&: 1 P. W, 4J2. 
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G3b. Eq. Rep. 149. 10 Mod. 40<2. 
(■) Fide Forth v. Chapman, 1 P. 

w. mi. i 

257. In a devise of llnd to A. for 
life, and if A. die without jssue, then 
to B., there is an express estate for 
life to A., yet die subsequent words 
will turn it into an estate tail; but 
viliero lauds are devised to A. for 
life, remainder to trustees, fee. re¬ 
mainder to bis first, 8cc. son in tail 
male, &.c. ami if A. die without issue, 
then, &c. this will not giro an estate 
tail to A., but the words without 
rmemtut be construed without such 
isHiic (a). lUurkbortt ?. Kdgley, 

11.1719. l P-W.riQ5.Gab.ai.Rep. 
44. (a) Fide ItiunbereUm v. Hum¬ 
bert Ion, l P. W.SSi 

238. A limitation to one to take 
aud enjoy thu profits of an estate 
during his life, and after hit decease, to 
the heirs male of his body, would make 
an estate tail, where nothing appears 
flint explains the testator’s intention 
to the coutrary, otherwise rot. 'White 
v. Collins, M. 1719- Com. Rep. 
289. Fide Vin- Ab. tiL Devise , 
(B. b.) pi. 19. Com. Dig. tit. Devise, 
(N. 5.) Rob. Qavelk. 96. Harg. 
L. Tracts, 505. Fearne Coot. Reui. 
4th ed. 234. Dubbcr, ex dem. 'JYoL 
lope v. Trollope, Bart. A mb. 453. 

259. " It is my will, that if W. my 
" son 
11 no 

9< gotten,. that then in that case, and 
u not otherwise, after the death of 
" the mid W. my sou>.I give ; and 
u bequeath all niy iqndr.of inherit-. 
“ ante ife* L* v uuto K. my »po, ; to 
u have u£l to hold the -wane after* 
" the death of ilm. sakJ:W v to buft 
" and hb.heiri.- 

opinioo, that W. ippk.ao «tAte t%U 
by bis will; -ft*. Hid ** 
he co.»ttjw4 to 

of e*ecuiory iwue, bwtwnVf; 
devisee cannot. take«ay piker. 
but here W-.-took by fpt l 

is a necemary hnphcatifti, 
shall have it to him apd __ . _ . 

Vol. L if-r '.jiSfe 


shall, happp»to die, % and leave 
issue of bis body lawfully be* 

Uiat case. 



his body, for the heir shall take by 
the will, though he is not expressly 
named, or there be no devise to iiiiu 
by express words. It was adjudged 
W. took an estate tail. Matter 7 ^ 
Drew, T. 1723. Com. Rep. 373. 
375. . 

2ft>. An estate was deviat'd to tiro 
eiders and their heirs* and that if 
they (who were the testator's daugh¬ 
ters) should die without heir*, then 
the testator gave his estate to his 
brother Thomas. Upon a special 
verdict "the question was, whilhei- 
this was ail estate in fee or in tail to 
the daughters f For, if it was in fee, 
it was a joint estate , but if in tail, 
the issue must take by moieties, 
(Co. Lit. 182.). Ver tot. curium. 
Adjudged an estatf tail in the Ujo 
daughters , and this difference was 
taken, that where, in such a devise, 
the resssainder over is limited to a 
relation of the devisor , it shall be 
*construed an estate tuil in the first 
devisee; but if the remainder over 
be limited to a stranger, it shall be 
construed an estate in fee, and the 
remainder over void. Aston . M. 
1725. 2 Eq. Ab. 315, pi. 27. 

£6). 1. S. devised lands to B. for 
bis hfc, and after hts decease, to the 
heirs male of the body of said B. 
lawfully to be begotten, and his heirs 
for ever; but if B. should die with¬ 
out sue/s heir male, then he devisrd 
them over.' • Defendant claimed as 
Ittir in .fee to I. S.; and the ainglo 
question was; whether B. took an 
estate toil, or for'life only. Hay* 
mond f C. J. It will be • difficult- 
thing, to mako this an estate for life, 
fte cose of King v. Melting f (2 
Lev.- 59.) answers fc afl objections. ■ 
'{he yfosd issueJs a proper word Of 
, ioit fatt is alwaysa veofd 

iii the won! JWm 

he words afoer his. 
fotee. The word 
wmhsa collect. 
t*e heirs of the 

sense hwasiht 
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word tuitf which confined it to one 
particular person, for without that 
word, it would have been a limitation, 
and not a purchase. , His. is the 
' word, which makes the difficulty i9; 
this case, but it may be refined to 
B. himself. Suppose B. had. had 
vertil sous, if the eldest had been made. 
* purchaser by this *iH,. die'others/ 
could uot hav$ takenth^re mist be* 
stronger words, to controurthe Words 
heirs mule ,.'end make thtihVdrds^f 
purchase.; Lord I^wogdthooglitB. 
Wo(aui estate ttit/ • Forp^scui,^ con¬ 
curred.' He.said, k&ri was a Word 
of limitation, uuteM o{ber words 
confined It to k particular person, as 
neit M 0 j 4 &,Sx:tL K < (b) without which 
it cab never be a^ord of purchase, 
butft^his beeh bold, (list issue mnv * 
be eoustrued either jray./Tlie word 
heir refers to B. anil siCch tnc.uis 
such heir mnleiii succession. JjU y- 
f folds and Vrobyn, J. concurred (c). 
Judgment for defendant. ' Per tot.'' 
curiam-. '.Goodright, or Goodtitle v. 
IV/wi, Mn7«0. SStrt.729. C 
Ld. Rartru 1437. 1 Bard. B. R. tf. 
(a) Vide Gpridright ;.tr, Wright,; J 
Stra. Sh^Bot ftie words heirs of 


Feame Coot. Rem. 4th edit. £47. 
Minshull v. Minshull, 1 Aik. 411. 
Wrighto. Pi arson, A mb. 358. Fearne 
ContRem.* w 87* Kiogo.Burchell, 4 
T.Rep.2CKJv Apib,379. Rner.tirew, 
.2 Win;- 3&2. Denh v. Pucker, 5 
T^-Rjp. 989. 1 Ei vide Doe , ex 
dm. Blaodfoitlr. AppIm, 4T.Rcp. 
M.; : . jia lo tho cases. 3 b which they 


they 


the bodu t ' • have J)«en. considered as 
Words of Jpurehase, 0 whctc the intent 
required n in a covenant, .to /stand 
seised to . uses. -. *’ IMA V. Gray, 
£ I tf.'.m-': T. Rajm. 278, as 
ntsp in *[ deed of t?iut.. JLlbqod v. 
WMe/i,'citod.2 Bujt. i\6t^Vtvi3i 

ibo opinion'pf l£ar*hp. C.‘in Bug- 
thaw gAte^&O-'l Ves. 

347. V .($T W Ard^ csie, 1 Co. 
6 fl, tli wiicul^ pefapnwibWatrt 
out xxtffihTi 


fife. Ai devisedto B. and C. 
during their tmtural lives, cr/ual/u 
to be divided between them, and After 
their decease, to the next heirs male 
of their Ipcdics, but in case either of 
them die without t\ich issue, then he 
devihed the same to the other of them, 
mid ofhr his decease, io the heirs 
male of his body f and for want of 
such issue of boih of them, then lie 
devised over to others, with a proviso, 
that if' mnj of the devisees cut dozen 
timber, unless foi' necessary bootes, 
they shall forfeit their hMcs. This 
was held to be an cstale tsdl in B, 
and C. 9 notwiilistanding the estate 
was limited to the next licirs male. 
Seagnttey. Miller, 1726. Fortcac. 
84. Note Thnutout t». Peake, ante, 
is S. P. and seems to be S. C. 

. 263i T. R. being seised in fee of 
lmda in V., devisee! the. some to D. 
his wife for life: ribd be farther cave 


mumper trees, or;bvsate of any part 
*VofAljelimda, or'^miilj, Stc. 
u 4nd rile bfcoklritartbaWeinise*, 
.** 'orwpa^elec- 

"tori <jf h* rtediloifc W'that if 

’-fir^ortWsoo 
fc" DMre. her 


" uon:PI P 
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* selling timber! kc. sbtll ceaie." 
And after the decease of hw wife, be 
devised the raid lauds to F. B.> C. 
K., and l£. P., and ts tj tlic survivor 
“ and survivors of foefc (a) (subject , 
M to the raising the jEbOO} upon trust 
“ for his said sitters, eoually between, 
"them during their lives, .wifoput 
“ committing \ waste ; / and, if 
u happep to, die leaving issue of theu- 
u bodies, then ip., trust that the 
u mother's shure shall be for sudi 
u issue, or else in trust for the survivor 
u or survivors,, and (b) tb$if respec- 
“ tree issue, and that if both 4tis said 
u listers should die without issue, or 
v< having issue, such issue should dio 
“ without issue, then the trustees 
u shall stand,. and be entrusted for 
u I. S. oiid the heirs male of his body, 
“ and for want of such issue, then iu 
“ trust for E. G, and thje heirs male 
" of his. body/’ with .foventi rcroaiu- 
ders over. The jury, at tlic grand 
session for Wafa, found that T.,R. 
died seised without issue, that D. his 
widow survived, entered, and died 
seised; that after for death L. and£. 
entered, and were seised, lliat L. died, 
never having had.issue; that E. sur¬ 
vived, and tliat after the death of L. 
she entered .on the whole, and was 
thereof seifled and levied a fine, and 
declared the lines to T. W. and his 
heirs, until a common recovery diould 
be hod, kc. and tl&t a common Iren* 
vcry\vassufimd, And declared * 

to E*.. her feeing addLassigbf for 
ever. -vAadfurfo^, foot £.WfB heir 

I. S. ^ 

continued uatiffiiQ 
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defendant. The chief question in 
this case was, whether the testator s 
sisters, who survived hi* wife, look 
an estate tail, or ; au estate for life 
only,...In (he great sessions for 
Font (hi 1785) Jt wa« ad judged- an 
estate tail, . but that.'judgment wsh 
reversed upop a writ of error in I). 
U. (ia ML f72fl.) Hfter several urfeu- 
taents, die judges there holding inijf 
the sisters^took only up estate for life, 
widi. remainders in tad to their issue. 
However,' on 28tli. April, 17C9. 
die loads gave judgment on a writ 
.of error, that tho sisters fook an 
atale tail, agreeable to tins opinion 
of Eyre, Q* J • ttkgdlg;. C. 15, and 
Fortescue , J. Coktra, foe ofocr nine 
judges, who hald. it ap e?tatfcTcfr life 
only.'. 8 h*w v.' tfay ov^ Weigh, E. 
1729. 8 Moi M3.Fitsg.7. 
a Htra. 708.; 1 Baifu fi. R. 54. 

(a) Without aaymg to ihtir Aftrs- 

(b) Before the lords gave judgment,Dr. 
non, Bishop of Chkl*nter t said, that 
the question seemed 'to depend upon 
foe grammatical construction of the 
words of die will, and be perceived 
(hat'the three judges, who differed 
from, tlio rest, argued upon foe grain* 
mar of it. / His lordship raid, tliat. 
according to.foo dramatical cou- 
ftructiou, lie shotua tlunW" survivor 
or wirvivoni n .aiOst properly referred 
to the sisters, rafodrtlian ro the issue, 

c ' 864. A devise to one, with a limi- 
tatiotf over to smother, if tho first 
devised diet without issue, creates, in 
construction of U*r, an estate tail in 
foe first devisee, li well as if foe 
devise had beeo to him and foe heirs 
of fais.hody. Sparrom, et at. v. Sham, 
Lessee, E-1789. S» tiro. P. C. 467- 
%i&3. dmm mw feuds 40 .A . 
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and a limi Inti on made to the 
issue of ’ such kfir, the word fctr 
is considered as a word of purchase 
and a dcxriptio persona; but when¬ 
ever the won! (heirs) is in tlie plural 
number, and a limitation made to 
the issue of stub heirs, the word hors 
is considered as a^ord of descent, 
aud not of purchase. Burnet v. 
Coby. T. 1730. I Bsm. 367. r 
*ib6. A. devised money in trust, to 
be laid out in land and settled on 
B. for life, sans waste, remainder 
to trustees and tbeir heirs dicing the 
life of B. to support, &c... remain¬ 
der to the heirs of the body of, B; 
remainder oyer, with power for J8* 
to make a settlement. And by ferae 
will, A* devised lgods to B. Jor life, 
sons' waste, remainder to trustees, 
duritig the life of B. to support, &c. 
remainder to the heirs of the body 
of B. remainder over. Held, dial 
the last remainder to the heirs of the 
body of it. was within the general 
rule, and must operate as words, of 
limiUfttiofti,. aud 
a rested estate tail, in 
v. Voice, T. 1731. -.2 P 
2 Kel. in Ch. 27. 34. Vide Smith 
t>. Clay, Arab. 64$. 6 Bro. P. C. * 
393. : /av&Bgabw r...Spencer, Z J 
Atk. 581, 1 \etti5$, .Lord Hard- a 
wicke raid' that the opinion given * 
ly UrdK^Jptluabove com, 

judicial opinion. 
land, to hw wife 
his sop H. for .life, 
011 G. and hi» heir* 
for ever, and if be die without issue, 
*-heu to his Pwo daughteri IL and L. 
This is an»t*te tail in. G. Tute ». 
WiUU. hl. 1733. Ca, temp. Tib. 1* 

. «68-; A.' iy wiy,. doviaed to hi) 
eldest mm B.« tea} .estate for lifis^ 
rmi under to, hi*. *ow (/ ip M 

male, rcn&aitidertD 

wSr 

IV, to, tluwt ttwteto^JoRg. 


annuities of £100 each, in trust, a* 
to one, for the plaintiff's father for 
life, and then to plaintiff for life, 
remajndcr f> the issue . male of 
lisa, body, ‘Vemainder over; and 
as to the other^in trust for testator's 
•on. R. for life, and in default of 
issue ma)c, remainder to C. for life, 
reminder to his issue male, remain¬ 
der to G. for life, remamdef to plain¬ 
tiffs for life, with divers remainders 
over, and appointed C. his executor, 
who possessed himself of the title- 
deeds of the real estates and tallies 
belonging to the annuities. B. died 
without issue ; R. died without issue 
; and the. son of C* bom after 
deadly is since dead, 1 
hi* faihcrWminiwtcrod to him. . 

M720, C. ju&MfcLP- *»n the sal* 


the annuity devi 
tl»e pu " 





ise-money was pai 


3 




km a nti of, 
867,,; * J 
for life, 
and 


G.—Plaintiff, the sou of G. brought 
i bill to have die title-deeds be- 
ouging to the real estate deposited 
i court, and as to the anunity de¬ 
vised to C. aud to plaintiff in re¬ 
mainder, to have security for paj-rV 
incut of it, when his interest thcrtfi 
ll *yuld lake effect in possessionraw*' 
to the other annuity,’ to havc^is- 
againat C. for the brea of 
in concurring m die 
tiff's, prejudice* and 
mt upon the death. 

G. Per aarians, as hr 
devised to R. and 
for lift, thaw being 

annexed, such as wo/4 
i.estate tail, in jhe pise cf 
a rad estateupon, the .birth, of a sob 
of G. ibevdiokintei^ 
der vestjKl^ra soqh soo r ; afcd C. as 

Wftwaon, is absolutely 
tt.-.r *j 

; to ftp: wuStyiM. b$ Cjj 

5 ewptC.»wl Gvrecwed 
n-»•'. cpart'Would not 
ulhitn price the.umuitv 
l&fkctqd that G. and C. 
•bould «t their oww 
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charge, purchase ao exchequer an¬ 
nuity of «£100 for 99 years, and 
assign same to trustees upon tlie 
trusu limited by the w4l. foie v. | 
Ivie , E. 1738. 1 Atk;H30. fide 
Seale v. Seale, 1 P. W. 290. Bod 
v. Dickinson, 8 Viu. 451, pl. 25. 
Butterfield r. Butterfield, -.1 Vd 
133. 154. Daw r.-Pit, Ferine, 
347. Saltern to. Saltern, 2' Atk. 
376. Stratton r. Paine, 3 Bro. P.' 
C. 257. Earlof Chatham r. To thill, 
6 Bro. P.- C. 450. : Hodgson r. 
Bussey, 3 Atk. 89. * . 

269. R. W. by his will devised 
to liis wife E. all his laOds, uot set¬ 
tled in. jointure, and then says, “ if 
11 il sliaU happen that she sliuti litre, 
"no ion 6r daughter by me, for 
u want of tuck m we, the said prw- 
" miscs to return to my brolher fthe 
11 plaintiff), if lie shall (lien be living, 
“ uud his heirs for ever, imying to 
“A. and B. ,£150 within a year 
* after E.’a death.* Decreed to he 
an estate tail in .E. because, where 
the preceding words are proper to 
create an estate tail, the legal-ope¬ 
ration of thenr cannot be controuled 
by subsequent provisions; and the 
words, if K.‘A as no ton or daughter, 
must be understood having no issue, 
atul the words, for want of sack issue, 
amount to the mic as if the testator 
had said forwent of issue generally. 
IVyld V. Lewis, D. 1738. 1 Aik. 
432. Vide Sotfa/i case, 9 Co. 
127.- Bimfidd *. Pophtrti, 1 . P.‘ 
\V. 56. Blackburn w. Eriglry, J 
P. W. 60 L • fivans v. Astley, 3 
Burr. ’ i$70; Vidf-' afto 1 *ftohupott 
v. Rbtribdbn; ’5 Adfrlfid; V* • 


370/ n dekiae to^t for life, : 1 ! 
to the ten of 

tffMSSSSmm 

MafBI 


271. A. devised to B. ami his 
heirs, and snnl afterwards, xf he shall 
die without hart of his lody: /hia 
conuonls the ilevue to su instate 
tail. Lempley v. Blower, M. 174&. • 
3 Atk. 398. f ide Lee v. Piieauxj 
3 Bro. Ch. Co. flBl; wlu»re this cose 

• is stated from the register book. 

273. Devise of the profits of lands 
t: to A. for life, and afterwards of the 

• land itself> to Die heirs of his body. 
This is ait estate tail in possession. 
Butterfield*. Butterfield, M. 1748. 

1 Ves. W4. • 

273. Devise to trustees in fee, hut 
if M. attained 21, or had issue, tl»cn 
to B. ami the heirs of his body, and 
if Bi died before 21, cud without is¬ 
sue, then over. B. attained Cl, and 
died without issue. Held, • that on 
estate tail vested in B. at Cl, or on 
having issue, and that die lioiitation 
over was a remainder, to lake place 
on the failure of issue of B.» Bron-n - 
sword*. Edwards, E. 1751; 3 Ves. 
243. 

• 274. G. I?, devised to A. for life 9 
and no longer, and after his decease 
to such son, as be droll have lawfully 
to be begotten, taking die name of tt. 
and for default of such iuue, then to 
•B. and hi* heirs for ever- Held, that 
A. must, by uecewary implication, to 
effectuate the manifest intention of 
die testator, be construed to take an 
estate in tail male, notwithstanding 
the express, devise to A. fof his life, 
.and no longer. ,:Robwstw v. ltobin- 
9on, T. 4731.-3 Atk. 736. 1 Burr. 
38. 2 Ves. 225; * Vide Bamfield v. 
Pephatu, 1 P.W.54. ' Alli nsmn r. • 

• Clitherow, i Ves.24* WyUlv.ix'wis, 

J ; Atfc 4S3l Lcibieuilier r. Tracey, 
3 Atk. 784. Vaughan v. Farrer, 9 
Ves. IBS- BtttU v. Astlcy, 3 tfunV 
i,W70; Lord Co^aih^T. 
p Rep. W Applin, 4X 

between** 

W-' Rdft W at 



4 ^ 
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. remainder to bit el Jett ton, and if but 
one ton, for k't Iff, a.id ihat the re¬ 
mainder would go over to \V. K. tes¬ 
tator* Jicir fit law. J iobhuun y. Eo- 
bnttn, 3 Alt. 73d. ! ' • 

27o. Where the intent o| ■ teata- 
tor in creeling an eetate tail ia not 
b “ t ,«7 doobt/5l, the court' 
H*U W hold of any circumstance r>- 
VUT (lion put it in* th* nnuw a/ '<• 


man pUK.n Ml* tUfJ ppwer of> 
pewon on a ijraota coyidwgeney,- to 
Jor aH mbiMuedt mam& t J*. 
tkuu/lury. Trad*, E. 1754. S Atk 

797- .. . . • 

band » aUthe taSSd of 


band » aft d« te^tj^d. ,^*ue of 
l Wfc, 

mm 


fl dren^ mjrl 
“•eiddtea 


Fh ? 


wefa. fLo 


m*ldp2 


2/9. A. having aeveral children, 
deriacd hu lands to one and Ji» 
heire, and for want of each, to the 
hewi of h» »>lher children. Held, 

*■*** dev2 » e H>»k »n eetate tail. 
*y**rt*f<"- L ord Stamford, T. 
J Sfe Amb. 363. fridf T>te v. 
■Wattj, Ci tetap.Talb.X' 

«0 . Deyirt , to C. and the issue 
of hi* body living pt hh death, and 
for want of siich issue, to the uni- 
mwt/ of .Oxford. Held, C, took 
“.J** «4- Oxford Unhtnitu 
’• M. .i739. ^mb. 385. 

2 S 1 . Dow to C. H. for 09 year., 
u he ao long live, and after the de» 
termination of that term to the heir** 
of the body oF C. H. with r£ : 
mamfer. over. Held, die heir of 
the body of C. H. took *n ertate 
tod, naan exemiiorrdeviaf.. Har,. 
***■ B*™*, E.,17/>tr; Atub. 666. 

282. Wherever the issue cannot 
ta*e hot through the fadier. Acre 
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~8& Devise and bequeath to A. I confined to the* time of the drath, 
end the heira of his body vritli liini- j and not after au indefinite failure of 
tationa over if he has no such hciis, 
held an estate tail in the feel, end 
au absolute interest, in (lie persoiiQl 
estate, the limitation Over peuig void, 
hut thus expressed ", if he kn uo 
u auc h heirs/’, it would J>e good 


issue, according to the distinction 
in Forth v. Chap jich, (I P. W. 
689;) Crookc v. Dr Vaxcfc*, M. 1803* 

: 203. Vide Ran Jins jfe 
Goldfr^-5 Vta.4-.10,. anti rvfcreucii 
iu 44^ note 


^ • 




!; ■. d^ise vn.. 




frhfit ffonh itili pau an Etfilefor Life. 


••ft 


S8G. One deviled lauda to his 
wife for life, and at to ihc said lands 
he gave the reversion to A% andR. 
In be equally divkled belweeu them. 
Decreet! tliey were tenants in common 
for life pn(y, FtiloR ‘y,\ Bank i, 
M. 1082. 1 Vero. fi&. 

‘ 287. Devise of a term of lOOO 

ycara to A- for life, remainder to 
Jl. ami the heirs, male of liii body. 
Held, that the remainder' id B. is 
only contingent ..(if there con he .a 
remainder of a.term).for the.law 
supposes an estate for life, to be gif 
greater; coutjiiuaBoe thaii any estate 
for years, and therefore the whole 
term it in A. for life, and the re* 
moinder to flic soil is but a .possi¬ 
bility. Douse v.i JS arlf h .TV 1089. 
3 Lev. 264. 2. Vent. 126. 

288. Devise to A. for Jifc without 
impeach m ent of vast?, and io ease 
ho .hay* any. issue , main, ttycu to such 

“I 8 # wMs -mi 

and if -(ho- dje ^lboUt .iMne. male, 

S’lnSd • 

that an 

and the sta” 



Rcni. 4lh cd. 347 to 355, where the • 
learned author has examined this 
case, am). conqwred it with /those 
* decided pri Uu? same principle, (u) In 
: Draw r. Puckoj, kep:., tffKI, 
Lord Kenyan said duit iliis position is 
to be. collected from all the cases 
cited, taking them together, viz. that 
iu. a Will, HAiti is h word cither of . 
imrcliaStf r or. Ihgitgtinni as wifi best' 
answer .Uic intention of the devisor, 

; though in tbo case f>f a deed it is 
universally taken na g word of pur- ” 
chase.; ^o/r,.Thn.pa^oof Carter 
v,^ Barmrrdidoii, (I IV \Y. 504.) 
pbif,-. in .M/ *718, is a continuation 
of the same dispute* The decision 
(ai stated above in the principal cose) 
•was confirmed by toe. court on an 
appeal concerning die aaiho devise 
in. Carter, v, Banierduton t 2 Bro. 

P. C. l.s.Xn 3Vim# v. Gaunt , 1 

J-ord Furfur miQ this case was iiua- 
foknulyJrepo/tedby jSerieant Levin z, 
thoughhcCWasofcuuiiseliuilhiniiu If; 
,btit as .to :> the point in Target v. 
flaiait, rt waa riibe^ and,!. strong 
tmUipritY irr supjxirt of that case. . 

I to AV/et lile, re main- • 
9 K*$&. bqdy'Xttr^ 
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generally, without limiting for what 
estatej he takes bat an retain for 
life, unlets it plainly appears that 
tjie testator intended him a greater 
estate, or that lie is likely to be a 
loscror bis person chargeable. Fair¬ 
fax v. Heron, H. 1690. Pre. in Ch. 
60. aEq. Ab. 306, pi. 7... 

'291. Devise that trustees sb%ll 
stand seised to die use of A* /or life, 
remainder to A-’s first and other 9011 s 
in tail mala, is but ft tenancy for life 
in A. Womerv. PopJum i, H. lG97. 
Colies' P C: 1. 'tlili is lbe cue' 1 
of Bamjidd r. Popkam, reposed 
by Vernon and Peeve'Williams. • 

£9£. Devise in' trust for E. for 
life, in disc die within throe years 
•honld ma^ G;, remaimfef to hex 
sons by G. in tail male ;and for want' 
of such ime, Or in case th p mar¬ 
riage should not take effect within 
. maid three years, then in trust for F. 

4 for life, avid for Ids sons successively 
in tail male. This will give but an 
estate for life tq, £., and an inherit¬ 
ance in tail male geueral to P., and 
no estate whatever to G. Bertie v. 

• fjnri FanOtland, E. 1697. CoDcs* 
V. c: 10 . S Veni. 3S3. Salk. £31. 
3 Ch. Cs. 129-136: 

£93. A. devised lands to trustees 
to pay bis debts and legacies, and then 
to settle the remainder oil. his hod B. 
and the heirs of Ins body, with remain¬ 
ders over, and directed that special 
^care taken' in the. rettlertient, tint 


it should uettr be in the power of 
his son to dock fbe iata3. • Decreed 
the son ihould be, ooljr tenant far 
• life, rdthout impeaehMm of [wade 1 
and that he shdMild'npt have an estate* 
tail conveyed to KpV ril v. Earl 

of Sussex, M. 1705, 2 Vm.,340. 
PV* Pamlloo p: 33. 

all the 7 children 


devise is to the issue begotten, that 
makes do difference. The words 
begotten, and to be begotten, are 
the same as well in the construction 
of wills as psetllcmenb, and lake 
in all the issue after begutttn; and 
although, upon the death of a lea- 
tktor, thprf wgs puly 9 daughter born, 
yet, upon the birth of another child, 
jtbe estate shall 'open, and take in 
the .after-born son., A devise to dm 
issue of A., and for want of sucb 
issue to B.—A. hid a sou and a 
daughter; they shall^take only as 
persons described, and have only 
an estate far life, although the sub¬ 
sequent words,/or want of tuck tune, 
seem to imply.an relate tail; but 
then there must be a double use 
madp of die word itsne. lit. It is a 
word ofimpbeation, who were tbe per¬ 
sons to take. Cdljr. As words of 
limitation, to make ap intail, which 
is not to be admitted. .A devise to 
two, and die heirs of* their bodies. 
It is a joint estate for life, and several 
inheritances, and so it is if d^re is 
a devim over; hut if diere is a 
devise over, and ope of dim dies 
without iaauet a moiety shall go over 
to llic remainder-mao. Cook v. Cook, 
E. 1706. £ Vcni. 643, 54fi 
295. A devise to A. for life, be 
paying £200 a-pi^ce to his two sit¬ 
ters, and after bis decease to die 
heirs male of his l#dy, and the heirs 
male of the body of every,such heir 
male, scverally and successively, as 
they shall be. in priority of lurth, 
. aud seniority of ag*S reajnnder over. 
A- by Ihe better opinion, seems to 
• be tenant for life 4 only. • Lfgatt v. 
SevH(, E. 1706. .6 Vem.iWl. 1 

, :p. yr. S7*mxiu* 



33. 8 .y«^,657;.v^ qares m 



»W K*>fc i 

». $iLw. m. :DwkbooM 
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Goodriglit v. Vullcti, £ Ld. Ravin. 
1437. 2 Stra. 729. Minshull v. 
Mimlmll, 1 Atk. 411. Allgood 
v. Withers, cited 2 iBurr. 1107. 
Wright r. Pearson, tAmb. 358., 
King c. Burchell, Arab* 37i), K 4 
T. Rep. CDfij’f*.) ‘lloc v. Grew, 

2 Wils. 322. Doe r. Laming,f'2- 
Burr. 1100. Doe t5oUw, %; 4 T.! 
Bcpb 294. See further is to. the 
application of the nde m Shdty’s 
case, in Bole e. Coleuiad, I P. W. 
142. Attomey-Gt'Wfrai i. button, 

1 P. Wi 760. Pifli'U h. Voice, 

2 1*. W-. 471. Uomsun & CotiUon,. 
fl Atk. 246, 247 250. Bagshuw 
f. Spencer, ) Va. 142. Garth o. ; 
Bo Imviif, 2 Vet. 64fl. llodgione. 
Ambrose, Doa£. 323. Joncii c. 
Morgan, 1 Brp. Ch. Co. COfi. 

296. A. devined hie estate to tnia- 
tecs, in trust fur H. and K. his wife, 
for their lives, and tho life of the 
longer liver of them; rehiuiudcr to 
tlie first son of E. for 99 years, if 
lie should so long live, remainder 
to the heirs male of the body of 
such first son; remainder to all and 
every the sons of the said E. for 99 
years, if every son respectively ahoidd 
so long live i remainder to the heirs 
male of every of them,. to take not 
joiody, but successively, one after 
thcolher, according to die biitlia of' 
each of them; the sons to lake the 
terra- of 99 years,• with immediate 
remainder to hitsaid heih male.' 
On a-bill brought for a conveyance 
of this estate/ jriccbrdhig to Uie tes¬ 
tator's will,it decreed, ‘that in 

soda conveyance, where any part of 
the esta te was limited' in use to Hie* 
/plaintiff for 99 years,'if bcahddld*) 
long live, there sAoafd’ot srRwila- 
tian owr fo trusteesand that Aq/W 
dun^kutifc 

tinge* uX t and 

to tho first and cgm 

Bn. p,e.m"' 


fo my eJJest sp». Item. I give to 
mif scrawl sou C. all (a* my lands in 
I).; also, to tuy daughter A. U. f I 
give £500, to be paid as soon us 
indy be out of the aforesaid estate 
and premises, and within three years, 
if it be possible. . Per his lionor, 
the ecccuul son has but an estate 
Jqt Ji/e, .charged do with the £500 
portion.' RidonU y.Jtiduuht, .H. 
1713. 8 Via. Ab.,M7» pi. 8. 3 Eq. 
Ah. 311, pi. 15. (a) in the original 
tliis word 11 written, and instead of 
all; * 

• a . • • • • 

298. A man seised iu fee devised 
to J._ H. for life only, sans reaste, 
remainder to the issue male of his 
body lawfully begotten,, remainder 
to llie heirs nude of the bodies of 
such issue, rcmiundrr to J. B. and 
the heirs male o( bis body, remain* 
tiers over.v Adjudged, that. J. B. 
took only au'cstaic for life, and that 
the liroitibon over,- described the 
person who was to take die estate 
tail (a). Backhouse Wells, M. 
1713. . 10 Mod. INI. .Glib. Eq. 
Rep. CO. 129- Fortcsc. 133. Per 
tlimlvickt, iu 2 Ves. 229, fn.) tho 
strength of this adjudication rested on 
Hie word only, (a) Tire word issue 
in* a will, is goncndly and properly 
a word of limitation. Per Lord 
Hardtcithe , in Dagshaw v. Spencer, 
.1 Vcj. 151.’ per Gould, J. in Roc 
0 . Grew; 9 Wils. 324. • G^qdtitlo 
*. Otway r 2 Wils.. 6. Bulbil is 
taken either as a word o’’ purchase 
or of limitation, as will bc4 cfli-clu^te 
die intent , of the. testator. Upon 
this ground it has been held to ope¬ 
rate as a word of limitation, in 
Jibe r. Grew, 2 Wile. 322.. King 
V. Burdull, A<nb. 379- 4 T. Urp. 
; M6i (ji) Dqe v 9 Collis, ,4 T- Rep... 
29f DiSftu v, Ptickey, S T. Rep. 
290. .' IlAii been liken as ■ word 
■of^ufcJ^. ijot oulji in LuHdinglon 
SLlSi*;' 3 Lev 434; *md ‘ 

mbStsun. 

m. 
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Ashton r. Ashton, 1 Vcs. 149, which 
arc case* of executory trusts created 
by will, and olao Doc v. Kcason, 3 
Wila. 242. Vide Fearne CouL 
Item. 106. el rrq. ib. 233, So, dif* 
ferent constructions nay beputnpoo 
the same words in a devise, where 
they arc applicable' to different'Sub¬ 
jects. Forth r. Chapman,. V 
607.' Harris tr. Ifahop lot London, 
2 P. W. 60$ Sheffield: *;Lord 
Orrery, 3 Atk.S8& . Uarl cif Stafc. 
ford r. Buckley, 2 Vs* A ;180#' See 
also Shaw r.' Weigh, j'jkm. 799, 
wills the several cates thete cited add 
referred to. \ ’ .. .• *• * <;• •* 

999* B. having several freehold 
and copyhold lands, devicd all 
kU good*, find: chattels, * to 

his throe ions, }’ equally to be dh- 
tided •• betkein' them, and ’ devised 
over tntd abtrie jElOO tothis eldest, 
provided he gave a lawful and ge¬ 
neral feleast to his two younger bro¬ 
thers, and by his codicil he appointed, 
that if oueyf his younger sous should' 
die, .or marry in his minority with* 
out consent of hi* executors, then his 
portion should go to the other younger 
son. Per Ifarfourl, C< There being no 
words of limitation of estate in. the 
devise to the two yoangdr sops,they can 
take onfy an estate for Hfe in. the 
lands; and as to the* general release 
directed by the will to be given.-ft 
they onagersons,*tbnt is satisfied fay 
releasing bis r^ittelfae pwvoiRd j 
estate, 'without, a£tctm£ the real es- | 
tate; so the cferisc pWrto'ft^youuger 
spii, in case of :thc death of one Ouster 

M ** i»- 


&c. remainder to hia first, ftc. aorr, 
in tail male, &c. and if A. die ritA- 
out issue, then. Beer this will not giro 
an estate tail to A., but the words 
(without isstf) must be intended to 
• be without^ loch . issue (a). Pluck- 
[fan 7- 11.1719. 1 P. W. 

•605. (a) ride (rumberston v. Huiu- 
berstou, l P.;W* 332-'*.. * 

' 301. A;.devised a third, of all his 
estate whatsoever, to his wife, and 
two tbirdsof all fafa/eal and personal 
estate taiis son .1, 8- and his heirs . 
Held, the wife hid but an estate for 
life in the third part of the real^^ 
tate (■), tho word estate being iryjtflffiu 
to describe the thing onlt£j|Ki uot 
the interest in life when 

tlie festator intend* UKp.nss a fee, 
be adds the wofd .Jbeirs to the word 
estate (b). • Chwtpr v. Painter, II. 
1725. 2 33J. (a). Fide 

Barry r. .E<£woitli, % IV VV. «V23. 
(b) Sid vide ibbekoii r. Beckwith, 

. Ca. temp. Talk 157, where the de- 
•viprwo* of all my white to A. for 
fife, ond to T, 15. after her death, 
he taiftig the testator's-name, and 
if he refused, .to M. B. and Act* 
heirs for ever,. ,|1. R. belliT. D. 
took only an estate for. life, but Lord 
.Talbot thought that X.. D. bad a 
fee, and varied his honor's decree. 

302. .Lands were devised to trus- 
(ees.aihJ. their heirs, ..in trust tq pay 
several legacies and.atmiuties,. and 
(Heu tO »y .the surplus of the li^nta 
and profit* to A . dfanngbfirJilq, for 
her separate use, far tts she should 
direct, and afte* Her death, the trus- 
tact am to tW^wiaei to thfa use. 


M.lfjSv eVtasAka*, 



Om this**: art 






MKfcbf, the 


*•*?>*; 
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being only a trust estate Is the an- tiff. I*oire r. Daviet, 11. 172$)- 2 
cestor, pnd a use executed iu the \j\. Karin. 1561. 1 Bora. B. It* 
heirs of flcr body, ihehO diffcivut 238. 2 Sera. 849. Fitzg* 11S. (a)'Hie 
interests could not uoko, so os to word htirt, accompanied with oltey 
create an estate tall byioperation of.. ' words of limitation, lias 
law hi the ancestor. ; M*i;S<ry atid held to operate as a word of 
Sc/e v. Luilu Jotms. JL l?2y. fi chase, in Jrtkers cost, 1 Co. fid 
llro. P. C. 458. \ ' /.•*•' 2 UolL 

3CI*). J. S. devised port of hi* tends At* 41 J. (G.) pi. -t. So, tlie words 
iu A . to Ids vfiffe. 4br life, incfAfter' issue, or usuto male, vide l^udding- 
hor decease, to bis sou B.snd bis ton t\ Kline, T« Hayin. 303. I 
heirs lawfully begotten, viz. the first, Salk. 294* • jWkbotoe t». Wells, 1 
&c. and evey Other top - and sons Eq- Ab.184, pi. 07. Do *\txdem. 
successively,- iflwfhHy to be begotten Baruarjl v. 3 Wils. 244. 

of tlie body of myspid stm B* *nd Doe v. Colira, 4 'IV Bep, 994. So 
the heirs of tlie body of sucti first, likewise, as ill the present case, the 
fee. son and sons successively, to- words Acirs, oy krjrs of the hodjf, ffr. 
cording to s^uiorit y of ago, ii:d in have been restrained by subsequent 
default of Such issue,' then to testa- words, to signify a particular heir, in 


to/s right heirt (or ever- 'Thesingle Doe c. Juunug, 3 Burr. 1100. 1 
question was, whether .B. by this Black. Rep:-145. Ihlo^WOrwy, 
will was tenant iu tail, or only tenant 3 Lee. 1KL 1 LL Knym. 278. 
for life? “ curiam, though/the Allgood * Ur Williers, ia Ch. citod 2 
first words, if you stop at'the Buit.-UW; 1 Vfli. 150.* Fwmo 
videlicit, would carry gn estaio tail Cont Rem. ’177. lit. vide the 
to B., yet according to Hob. 171# opinion of Kenyon* C. J. in Dt*m 
what conics after ibo uiJr/irk mail ivPuckey# 3 T* Hep. 300. -Vide 
be taken in to exptein the runner efiess, Goodrigbt 0 . Pullyn, Stm. 


be token in to expteiu _ 

words, mjd by tbe last it appears be 729, and note, (b) l ide Chaldork 
intended bis sdn should not have it r. Cowtev, Cro.Juc. 695. Morgan 
in bis power to prevent tho estates,, c. Oriftiihs, Cowp,-934.' ■•Dona r. 
being enjoyed by his children, or if bhenton, Cowp. 410.* Idler. Cooke, 
lie had none from reverting to the- l-P. W. ?1.* Porter r. B/adley, I 
right heirs of tlie devisor (■) sod if is IV Rep. ‘143. • (c). VO# Webb t. 
no now filing‘in the construction of Herring, Cw.w.4M. Parker t*. 
wills, to let subsequent words entirely TTtocker, *3 Lev.- 70* Tyle illis,' 
destroy the fond J *.; Ca. temp.T-dlb. b « Allen* r. Spend- 


as -fc ditrCftttMite' wo of i.diffae lova^ 1 fredfi; Bickering f. 
fo A* eod r hk firiiri, 'hpd if he dies Towei, A»k. 3&J. fves i». l-egcp, 
without .Mr.f the 3 T> ftp; *8# <*w) ■ Due a. Perno, 

first, jf alode#-wpld#>MiflW> WW Soolaowbfw the remain- 

n is limited to the heirs hf the tea-. 

fji mui.’''■nit liiiil'U iT^'in talof himwlfi if theyiMM alnt be 

£HbV Sa, deyUel _ Nonfat 


tail (b). Se, Jf. 




It i. 
heir 
thor 


!-v-504i- A* dem«l hi» fe.t wtWtf t*. 
iU.jdfriS.auTiug hi»life,rem.inder, 
if&tku S&m*, « Mejt top,- 

sU-iw*, 
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declared the me to himself in 
fee. Hi Id, lliat F. took only an 
estate for life, and that the recovery 
was bad. For, where a particular 
estate is expressly given, it shall uot 
be altered by any implication from 
subsequent words, especially where 
such implication, if admitted; defeats 
the general intent of., the will. 
Foard v. Foonl , H. 1730. 3 Bro. 
P. C. 528. Fide Smith r. Clever, 
2 Vcrn. GO. 

305. Devise of money to be laid 
out in Iand^ to be settled as counsel 
should advise, in trust for plaintiff, 
and the heiia male of his .body, to 
take in succession and priority of 
birth, with remainders over. Held, 
that A. should not take au estate 
tail, Ixtt .for life ouly. White ?. 
Garter} %' 1768. Arab. 670. 

. 306. 'A.-devised bis real and per¬ 
sonal estate to his wife for life, re¬ 
mainder to his son B. and hit issue, 
lawfully begotten, to be divided at 
he that1 think Jit, and if he should 
die without issue, remainder .over. 
Held, an estate for life only in 1). 
with a power of division, and the re¬ 
mainder over, good. . Hockley v. 
Matrhey, E. 1790. 9 Bro. Ch. Ca. 
82. 1 Yea. juo. 149. For the cases 
shewing what sort of intention it 
required to prevent the operation 
of the rule in Shell/s case, 1 Co. 
94; and how far it can prevailfor 
that purpose , vide.Mr. Coxe’s notes 
to Bale e. Coleman, 1 P. W. 142. 

907. Devise pf all the rest, residue, 
and mpainder of testator's estate, 
both real and persona), to A., to be 
placed out at interest/ until her 


estate for life in A. Jacobs*. Jmyat, 
E. 1794. 4 Bro. Ch. Ca. 542. Fide 
J-ong v .. Laming, 2 Burr. 1100. 
.Wiliou v. Vjmaitlart, Amb. 50*2. 
Doe v. Applim, 4 T. Bep. 82. 

308. A. "five toll, all hie lands, 


tenements, >nd messuages whatso¬ 
ever, after rebts, legacies, and fune¬ 
rals paid.- , !1W debts being charged 
only contingently oil flic real, if the 
personal estate should be deficient . 
Ifdd, that plaintiff took ouly a life 
estate. Merton v. Jilackmorc , T. 
1742. 2 Atk. nil. Fide Ridout 
v. Payne, 9 Atk. 466, and notes; 
but where a grots sum it to be paid'* 
out of the lands , it gica a fee-simple 
to the devisee of thou lauds, ride 
Doc u. Richards, 3 TV Hep. 356. 
Goodright v. Stocker, 5 T. Hep. 13. 

# 309. Devise to E. JM. during bis 
life only, and after the dete rmination 
of that estate to tbc said K. M/a 
lawful issue male, and the lawful 
issue male of such heira, die eldest 
always of such sons of die said E. 
M. to be preferred before tlie youngest, 
according to the seniority iu-age, and 
priority m birth, and for want of 
such nutte in E.'M., remainder over. 
Tliis gin* E. M. an estate for life 
buly, and not an estate tail. • Man- • 
deville v. Carrick,. T-. 1795. *3 
Itidgw. P. C. 332. 

3*0. Wherever tho issue cannot 
take without taking through tho 
lather, there though the.fether has 
ouly an estate for. life, ^vew him by 
express words, yet be : must, by ne- 
ceiary Implication tp effectuale the 
intention of. Ibedemar, take ao et- 
fete toil to^ ponvey tint estate* to hit 
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* at JL to him and his licirs and 
** assigns, for ever; and 1 also rive 
" to B. my farm, and manor of Ji. " 
B. only takes an estate for life in tlie 


latter, under this dnvise. Pi lice. v. 
<'anterhnnj A irk bishop, T. I St >7. 
l4Vca» :X4. 
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IFJust Words will create a John Tenancy, and what a Tenancy m 
. • Vmuu on. 


318. A. by his will directed jt’5000 
to be laid out in land'for the' benefit 
of his wife Air life, ami then to A. 
and B. his executors, to be equally 
divided between them. Tlte wife 
and one of tjbc ex editors died before 
the money was laid out. Decreed, that 
this money should uot sunrise. Thick - 
ness V. } ernon, H. lfifll. 1 Veni. 32. 

314. A. devised a term to his two 
* daughters, - paying £25 per annum 
out of the rents to B. during his life, 
vie. ^12.10#. per annum to bo paid 
by each of them: JVr ci/r. this is 
clearly a tenancy in common. Kea 
v. House, M. I Gd5> 1 Verb. 333. 

313.* Money waS devised to be 
laid nut in land, and settled on the 
children of L 8. ' Land was pur¬ 
chased, and settled on them and their 
Mrs, and then one of them died. 
Decreed, the bind should uot survive. 
Saunders ?. Browne. JS.:l688. 2 
Vem.46.' # Xr- *- 

316. I. S. d w arf - t in several 
thirty-sixth shares 1 iitthc.lf rtrlUvef 
water,, to bis (f 

two- several ventres hr fief 
that if any* at. dakiA; 
age, or mmaTried*’ 
share ofr him oUbef 
♦ divided^ among thtf, 
and sfaaviesdikeL 
died. Adjudged, 7 
were tenants i 
for life qnly^for 
not denote thetefetoty 
tity. Middleton * 

Combi 201. 2 Ski 
mine Middleton 
stated. L 9. being 



tlurly-fivc shares in the Now River 
water, and having a soil by the lir*i 
ventre, 'yhd five rhildren by tlie se¬ 
cond ventre, devised to these lire 
children, five shares of the said thirty 
share*, viz. to J. and his heirs, one. 
slune to Ji. and her heirs, another 
share, £r. provided, that if any of 
his rtfcid younger cliildreu should die ' 
before tliey should have attained lib 
or her age of 21,'or he married, that 
tlien tlie share of sudi child so dying 
should go to tlic rest of tbo said 
younger children, share anil share 
alike. A. died unmarried, before 
21; and after B. died unmoiried (a) 
Upon a special vndict, if was ad¬ 
judged, that iIms part of A!s share, 
which was in ft should go to the 
heir, via. B.'s brother of the same 
vtufge and whole bluod, and not to 
the'lion and heir of I. S. by the 
first Vtntre; for, per curiam, by ibis 
devise, the children were tenants in 
edntmou by the words share and 
sharcutlike, the which is tantamount, 
W equally to be divided betrccai 
them here, skasr. is to express the 
thing which the testator devised, and 
not die quantity of the estate; and 
jflrbugh the testator s intent might be. 
;riwtt die children should have it to, 
i^thezn abd their heirs, yet the court 
Id uot collect such intent out of ., 
words of the trill; and therefore,. 
Yiept words, they would 
potQiilphtfil the heir, who, without 
quest fbu^^M the eldest sou. by the 
ieeond tfart.' (a) It is married in 
jjtHemfeia*: .a ; “ . • 

ir>:3l7TWrM fo'A. and B/and 

•• i'.n- ■*. * .. 
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'■foci t. heirs, and the longer liver of 
fhem, to be equally to be divided 
between them after my wife'* death. 
. Held a tenancy in common. BGaet 
v. Grauictll, ft. aL E. 1694, 3 Let. 
373. I Salk. • 2456. .. Vide l LtJ. 
Kaym. 721. \ Aik. 493. Pre.in 
Cb. 491. Cowp. 6$7» l.Ver.165. 
3 Burr. 1831." 8 Bra. Clu Cc. 2*3. 
tP.W.980. ?Bro.pTc,*67. 

318. A devise to two, "equity to 
le dividedi betwixt fata ,*d„ the 
whole survivor, waf,.in llisCMe re¬ 
solved to be a. joint estate, rad not 
a tenancy in cominpa, for although 
the words equally to U divided St- 
foist them, sometimes itf a will may 
make a tenancy in comaron, only by 
way of construction; am) that it was 
the intent.of the testator, that there 
mouldy** »-dinsionV yet, if after¬ 
wards it is declared in the will that it 
should go to the survivor, that would 
oust such construction, and it would 
be a joint estate. Clerk v. Clerk 
end mother, M. 1694. 2 Veni. 
323... 

319. One devised several parcels 
of land tahis serersl children in tail, 
and if auy.of them should die before 
SI. or unmarried, such .child’s part to 
go to the survivor*. One Of them 
died uumanriedr but above 31. Per 
(uriam, im share shall go to the sur- 
vivonfor their live* only, and if gmr 
of .the other children afterwards die 
under age or unmarried, the 'aline 
that went,.over before, Ain. pot jo 
over a second time... ffoodward'r. 
G/ai/brookt M, 170Q,,.B Vera. 388; 

320. A- bf.wilJ./drvteed lmd* 


J’i’X 

W .«nn W. 
the use of b% 
remainders-over 
during- her, 

^ 61 ti.e .i . 
ro. marriage, *d, 



that the daughter had on estate ptr 
autreru, which, upon the statute of 
frauds, (that takes away occupancy) 
ought to gif to her administratrix, 
yitlfcrmotefef. Resolved, also tliat 
dangfatf-. bad not as estate tail 
for that mergers arc 
", and never allowed 

Phi/iiu 

. , .... X^Ul P.W. 34. 

Pte. m Ch. 167- * Vera. 43a 2 
Freqm. 1 J, 12 .247. - . l r ?. • 

. ..’321;'' A devise to ftps,and the 
heirs of their bodies. ..It is a joint 
estate lorlife, gnd several inheritances, 
and so it ts if, there is * devise 
over. But if there is a devise over, 
snd one of them dies without issue, 
a moiety shall go oyer to the re¬ 
mainder-man. A devise to 1. S. aud 
his children; if He has children they 
take with their father; if not, it is uu ’ 
estate toil. Cook v. Cook, JJ. 1706. 

2 Veru. 54$. 

322. A devise of u all my estate 
* to my two nieces, to he eomdly 
“ divided between them during their 
" lives, and from and after ihsni- 
“ decease, to the right heirs of ono 
“ of them,” creates a joiut tenancy 
by reasoo of..the contingent remain¬ 
der, whkh, otheiW*e L m»gli t be lost. 
Tucket mm, v. Jeflvie*, E. 1708. 

11 Mod^JCttc: Holt, 370. 1 Veut. 
188. J. jjw^fe'Hajnbledon p. Ham- 
bledooi .Gitik-EJ t*! .164.4$1. Bar- 
kerp. GjJeS, 9 t ftjpd.,i3?. Rose p. 
£ l in K Am._ l ,; rut Co. 

«leas* for yean, 

tfe® dejpsed all 

Jfftgr.debtt paid, 
to bo* 

jaugb- 
nuretiMtd the 



^tenancy 

Kfot . >*-' - • 

dhitUd 
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IrlKxen them, make a tennncv in 
common ui a will, but not hi a deed. 
Tkrusloui v. Peake, 1717- 8 Via. 
Ab. tit- Devise, pi. 11. 

325. A. devised jffCbO to be laid 
out »u land‘in fee, to beifettled upon 
B. C. and D. and theirhljn, equally 
to be divided, 1J.-cjicd/* leaving*an 
infant heir. C. ai id D; togedrtr 
with the intent, -filed- a bflp fof*. the« 
money. Per Lord • Chancellor, tfc 
word equally, make* them all tenann 
hi cdhnnom C. and.D..may elect 
to have the money, but the infant's 
share must he brought Wore the 
master, to be put out for his benefit, 
for he is incompetent to elect, and If 


545 

* a certain rule in die exposition 
of wills, especially, that etery word 
shall Iwve its effect, aiacl hot he re¬ 
jected, if qiy construction can pos¬ 
sibly he. pu{ upon it, and here there 
may; .the first perl of the devise 
being to . t rro, and the survivor of 
them ui?kcs them' plainly joint tenants 
tot life, Hid tberefpro they shall be 
so takep, and then, as to the next 
wor m,pnd to their heir»,equally to 
he daided' between them , ware and 
ikon olikt, these are plainly words 
imp6rtfug a' tenancy in. common (a) 
and shall operate accordingly, so as 
to make them temiuts lit common of 
the inheritance, by which construction 
of the will,* every word takes effect; 
wherefore the two nephews would 
bavc' beeu joint tebants for life with 
several inheritances to theut in com¬ 
mon, but one of tbeni dying ih the 
life of |lie • testator, by; that 
means the sumvinflftneobew becomes 


in titled to the whole for life (b), and 
the inheritance being devisedin com¬ 
mon, the ope moiety whereof having 
lapsed by the death of ofie of ibo 
devisees in the life of the testator. 
For this reason, though the surviving 
nephew shall bare the Whole for his 


expectant u 




alike;.- A^ ffed is. 
andtheoWa 
heir : at* fcfc. 
beqboiO qf ;£tV 1 
a hoolcNf iftsfcwftTt 



- ^ ani 
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testators »ijr*W 

• • r: • ax ♦ r • 
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DEVISE vni. 


su 

v. Owcu, I Atk. 494 . Heath r. 
Heath, 2 Atk. 122. Goodtiile v. 
Stokes, I Wils. 341. Gaskin v. Gas¬ 
kin, Cotvp. 600. Stratton v. Best, 2 
Bro. Cli. Ca. 233. Joliffe v. East, 3 
Bro. Ch. Ca. 23. Campbell r. Camp¬ 
bell, 4 Bro. Ch. Ca. 15 . (b) Priug 


Humphries 
Dowset v. 


Sweet, Amb. 173. Frewin r.'Rolfe, 
2 Bro. Cli. Ca. 220. Baldwin r. 


Johnson, 3 Bro. Ch.Ca.435. (c) Vide 
Bindou v. Lord Suffolk, 1 P. W- 96. 
Huwesu. Hawes, 3 Aik. 324i 1 Vea. 
14. Stringer v. Phillips, 1 Eq. Ab. 
S 9 ‘ 2 . Trod v. Downes, 3 Atk. 304. 
Bose v. Hill, 3 Burr. 1881.. Stones 
c. Heurtley, 1 Ves. 165. Wilson ®. 
Bayly, 5 Bro. P. C. 388. Perkins v. 
Boynton, 1 Bro. Ch.Ca.118. Arm¬ 
strong v, lildridge, .3 Bro. Ch. Co. 
215. • 

528. Devise to trustees and their 
teira, hi trust forjA. for life; remain- 
der to her childrenpy her then husband, 
u> trust, that they shall receive the pro¬ 
fits thereof when thev come of sge. 
A. hod then one child; and four 
years afterwards the .testator made a 
codicil, by which he changed one of 
the trustees in the will, and confirmed 
all the devises therein; and then A., 
had two children more, who died. 
Held, the children had au estate iu 
lee, as tenants in common. Bate¬ 
man v. Roach, 1725. I) Mod. lflfc 
329. It lias been held, that in/casc 
of a devise to A. at tlw beginning, 
and to B; at the end of a will, th^r 
snail take as joint-tenants. Ulrich v. 
Litchfield; T. 1743 . 2 Atk. 373. 
Vide Bonnet’s case, Cro. EJix. 9. 
Coke v. Bullock, Cro. Jac. 49. . 3 


Atk. 122. Hawes t>. Hawes, T. 1747. 
3 Atk. 625. Stones v. Heurtley, M. 
1748. 1 Ves. 165. Joliffe v. East, 
3 Bro. Ch. Ca. 35. Campbell a 
C ampbell, 4^Bro. Cb. Ca. 15. Seely 
o. Jago, f/P. W. 389. Warner v. 
Hbne, Prop in Ch. 491. Gilb. Eq. 
•Bep. 146 . 3 Ch. Hep. 214. <So m 
deeds which receive their operation 
from the statute of met. Vide Rig- 
den v. Vallier, E. 1751. 9 Ves. 252, 
and 3 Atk. 371. Goodtiile r. Stoke, 
1 Wils, 341. Seeus, in common law 
conveyances. Stonesv. Qcuilley, Rig- 
den r. Vallier, when Lord Hard wickc 


Parbr 
Ufl (b 


says, that though deeds to uses must 
be construed like common, tow convey¬ 
ances, as to words of limitation, art 
he taw no harm in construing them 
otherwise as to wards of regulation 
or modification of the estate, at the 
words 11 equally to be divided,” are. 
hide Stratton r. Best, T. 1787. a, 
Bro. Ch. Ca. 233 . Fisher r. WtoT 
H. 1700. 1 P. W. 14, was th& Je 
ofa surrender of a copyhold uSui. use 
of A. B. and C. and Mbr heirs, 
equally to be divided Between them 
and their heirs respectively, and^cld, 
a teuaucy iu common, by reason of 
the apparent.intent of a surrender or 
(by two judges, contra, Holt, C. J. 
who thought it a joint tenancy.) 
fhat case, Fabcro. Wigg, a vas de¬ 
termined in B. R.'Ou the princijde, 
that a surrender of a copyhold it not 
to be construed witlfthe tame strict¬ 
ness as a common lap conveyance, 
(£*' '***4 by Istrd Hardwire, in 
itigdeu r. Vallier) which contradicts 
the groped of dcario*, in .Idle r. 
Cook, 1 P. W. - 70, unless the* two 
caps can be reconaUd upon Lord 
HardwicleV distinction between 

l^ 



G__ 

Hardricke 
r towiniction ctf the- 
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words in L B.i will os A/i listense- I daughter?, Awe mid shaic alike, 
\eialhj die , is that die ustirs tbnuld subject to debts, Ac. Tl»e tcstalw 
fake as teuwita ui comuiun, and not died, busing hte wife siusismg 
as jouit-teniuU. Sheppard v. f* it» I Held, a jouit-tmanc) foi Iik% u ilh 
lum, M. 1752. Q Att. 441. Vide I sevmal leoiawdeu, the woids of 
Heathe r. Healhe, 2 Adi I severance bemg confined to the sub- 

SJ1. Desire of ptofiti Vf land in J sequent limitations, foikei v. net* 
bust for tcstntoi’s siv yougger dill- I tetn, E. 1804. 9 Ve« 45(1. 
dren, to be riisUibated amongst them I .134 A residue Mas bequeathed to 
in font and equal propitious, held, I two, they talc a joint inteiest, bat 
a tenancy m common. Jilituh: t. | on sgieunent foa a seveiance may 
JitUukt, M 1767. Amb. 656. be urfciird from theu dividing tho 
3JC. Testator devised, that in proputy as nceiNcd. Ciook t. 
rase of failure of i»Ur descending 1 Ikvti/Hif*, T. Id03. 11 Vcs. 
fiom himself and his wife, a tnuUe I / tdt Ja^ltMMi t. Jailson, 7 Ve^. 
and his heirs should stand seised of I j 3 J. 9 Vet 391 
freehold lands for the use and benefit 3>7. Douse to the devisor s wife 
ol 11. W. and Ini dubbeu, Aaioond I foi life, and afoa Ini drteaw uuto 
shaie alike, at his disposal. B W. I end amoug all ami cseiy ihi'u thil- 
died in tcslaU»\ bfe-Uinc. Held, dien in such manner and propitious 
tliat the cluldieo of B. W. took the as she should in hn 1th* < i by lur 
4 miie interest in those lands as I will appoint, empoweiing Iki to ull 
iriunK ui common. Huyt* v. Ward* I and n trite the iutucsl foi lift, and 
l\ 1788. C ltidgw. P. C. 83 I appoumng alter Ikt donnse both 
JJ J. M. W. by will, devised cer- pnncipJ and inteast, to and among 
tain e-tates in bust, to pay .£0000 their children, in such mopoitimi* 
In-tween lus two daughters, or to die I as aforesaid. All tho childim lout 
mu vivo, of them, and to be stewed in the Ufo-timc of their inoilici, who 
to them foi life, then to Ihtii first never made an appointment. Held, 
and oilier sons m tail, then lo their Ibal they vreie eutrtlcd as tinauts m 
irsprcUvr daughter, in tail; with I common to Mtforal estates of inhont- 
no 69 iiinaindus ll dine should be ance. Casteiton v. tiiilkaland, U 
no issue, then to his two sisters, ot 1804. 9 Vrv. 446. kideRc *de v. 
the sumvor for life, and their sous I ttcade, 6 \ es. 744. Smith f. Ca- 
and daughter* in till, with lemaindei 1 utrlfoid, C Ves. J 101 -* 
over; and he gave *11 the rest of his I Chamberlain, 4 Vev. 031 
toitunc, mal and personal, to his J 1 # 


DEVISE IX. 

Of Dotnsa bp Implication* 


■ 

338. A. a eopjhoUer, dewed W» 
land* to 1. 8. « KrtMw) tor 80 

ftCBSWjSS 

Omm ia mmk to tha bdr,**» »a 
ittate (hall «ru® to ft. wrfl b, 
plication, bat «l«l iiWui # 
■ abaofor (a) »ia tile A** • 

VouL »* 


Ae mean time it shall taceflil to 
tbe heir. PrmHtt»er v. Ftnclktntr, 

M. 1681. lVem. C9. iaiAetui*. 

E h bat AM comm*rrkt ci*oad 
profit* of that partCf tho red 
ettatr wbiih are dmniod from him. 
OBb. Ch. 470. *. 

' S3T. AimUtbbjtapliraiwncan. 
■ot be egaioit tho puda iattMof the 



5 46 


PEVIhE IX. 


pwtj expressed in h>s mil. South 
» Clrvt,, E 1088. 4 Vein. fin. 
Motthi» Winning'' case, 8 Co 01. 
f jJ> fooid v. Focrd, 3 Bio. P. C. 

J38. * I devise to my wife £900, 
- to be paid to W. io fall, fer fee 
“ pmch.se of Wi already aettW 


“pmrh.se of fendi M aettM alto ha (Meath. Arno*. T 
“ ou my wife, far lib, fpr her join- 4 Tieeoi. 47 0 . (•} It hi 

“ tore. The loud# were not aeUied, settled by m-nj autbontica 


and . question arper, whether * fife 1 
estate ahnutd pas. to die wBb. Held, 
Per curiam, the* thia it bo devise ofi 
the land*, far thy testator.lu* ds- , 
rl u id, that he has aimed* tabled die 
Undk on hie Wife (winch * • mistake) 

*“> c r *»*> 

vno to tuc . wo 'by implicttion. 
Ifrlgk v. T. 1580. 3 Lev. 
SJ07 4 Vent. 56. 

330. No utate nieed .by inplica- 
tion la ■ witf can destroy an express 
ciute, oa where*a devise was to A. 
for life, letneSudo to hie first son. 
and eo to qrtrj other eon in tail, 
male, and for aamt of imtt malt of 
A. ronaiuoer over; this cave no 
estate tail in A. byf un n licati o a (a). 
Ram field i. Popham, H. lfOS. I ' 
J\ W. 54- Sell. aj8. 4 Vem. 427. 
440. In AlUnsou v. Clilhaow, I 
\ei.c6, it is said this cstt is wiusp 
lrported liy Silkold. (p)Tho • i.-s 
on this subject aio collected ru 
Robinson a. Robinson, 1 Bui. U. 
i ide AiWrou *. Cl] there*, 1 ,Ve*. 
*4. Lethiutllfer D. Twc#f/<Aft. 
784. .fivedae. Attlees B«r. 15ft. 
Don c. Ariplyb, 4 T. Hep. 82. Hay 
«. Lord Covectxj, 3 T- Hep- $3, 
from «B which'dMoe'U aeons' no 
gtnnal fufe is kid down in the con* 
.unction of words’** this k*d, hut 
that ^jthuta b^^^^a^i^nhy 

ul the tc-tatuc, ^ FUIe 


by in plication, it mu*t be a nactv* 
b«iy implication (a), as in case of ■ 
drviM to the heir after the death ot 
the wife, die wife shall take an a> 
tate for life Ip implication, became 
4 la plain, fae testator's intent was. 
that fee bAr *ould not have it till 
after ha (Meath. A mom. T. 1703. 
4 neem. 470. (a) it ha. been 

settled by m«nj authorities in tbo 
boob, sk. 19 Hep. VII. 7. T. Joora’p 
Rep.98.4 Lev, 407. 1 Vent 903. 
Vaugh. Rep. 459- (Oartliuer and 
Shetdeu) feat nothing leas than a 
Decenary i m pl ica t ion could entitle 
the wife to an estate for life, and 
the known diversity it, whrie “ I do- 
“ via* lands to nn lwtr after the 
“ death of my wife," thia is a deviao 
by imnEcadoo to ha for life; but if 
w I devise land* to m> srtoud or 


_to ai) sot_ 

" thiid son after tha death of my 
" wife,*' Ibis v do devil? by implira- 
lion to her, but the lands during hn 
life aha 11 doaceud to the eldest son oa 
hear. Dut. arguendo in HV/ir and 

hftat, T. 1718. 1 P. W. m. 

ill A devise of landa to tin 
lirfr kfUr the death of the mie, 
by a urceaaaiy implication, gnus au 
cvtaie fir life to fee wife, othcnusc 
sthue fee devise is to a stronger. 
('iff <f London v. Gertay, [|. 
170B. A Von. 671. 

344. A devised a CoHeae lease to 
his wife, for l|f j, remainder, to hu 

feed io her - 


: This del he is 


Crucial r. SuttAf/l P. W.'W 

7W. W luTS, 


s ClVmA 
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at all, of hix taking by inend, ter e. Did*, T. 1723 Com. Hq\ 
in outer to support the intention of 372 

llie testxtoi tliit die heir should take, 346. A. bj will devised ihux. u If 
the law creates by implication m “ my daughter depart this hi* witb- 
Mtdte tail in die aueextot to mt it *' out latne of her body lnio" at tier 
m the issue by dascent. Wrrsff v. * decrase.* These wool* do not 
('•tuott ot Giant, E. 171H 1 r. W. givt the daughter an estate tail by 
4.12. Citlb, JK^. Uep. 140- *0 Mod. implication, but to tlio issue living 
402. ot her decease an citato tail by 

”W. I. S. had thiee apai and a ptuUuxe Itihinlhe) ». 'linui/, 
dan^htot, A B. C*. tan D. apd b»lug l- 1754. 1 itk 7*U. Amb. CO 4 . 
•fist 1 in 1« e of landa, devised it by 2CO. Hdt Uobiuxon t Itobiu*on, 
will to C. fab. >o<to|S*S» for hfe, 3 Atk. 7-30. 7*», ond nolo, 
be or his bain mymg £)0 per 317.lb* courtimpMa gltl t > A. 
iiMMUtH each, to A. B. and 0. and andt^i issue, -*feb o.inliiut lulimiU- 
atlu tins death of C. and Ar vfte, tiou ovm. Mm t. linker, 1 . 
thin K was to go to tbo mnh a.rl 17tfB Amb 6'>1 
duightm ot C.eunallytubedivK«d "43. A.devised to B for life an 
between than C. died, lmnj Li* ntale. whiihhe tuppowd he bid a 
wife, who entered, com etsjuif it a do- power to riisposo of, bul ui f u t bad 
rue by unpbcitwa to ha foi h« life; not, die likewise gate a lift' mined 
the heu, supposing the land not At- id other eatatee to B , U 11 aimed 
posed of by dio will, dilimg the hi- the fiiat estate undn an old entail, 
ter*tiling lime b* tween (be death of liJd, not aki implied roodition. 
C. and the death of Ilia wife, brought Cult V. //ay, T. 1773- Amb. 727. 
his rjecinwut at law.—Lord Chun- 940. W baa the iwne caunol Uko 

rtlloi waa of opinion, that the wife hot through the fathei, thcie, thongb 
ought to hasc an eatake for hfe by the father naa only an (state foi life, 
implication, the ben at law bang given hnn by txprem winds, j§t hr 
excluded by the annuities, bat he di- must, by nrceasuy implication, to 
reeled no issue at law ax tbo will wax eflectuate the mteution of tbo devs- 
ill-petmed. IFtf/ti v Lunry,T. 1712 aor, tako an estate tail to convfcy dial 
1 P. \V 472. 10 Mod. 410. ornate to hixHsne. Mandeulfe v. Car- 

345. A. devised, that if W. tie rick, T. 179-1. 9 Ahtow. P. C. 305. 
tided nn of the ltd at or dwuld hap- 390, Dcvne after toe death of do¬ 
ne* lo He without lung, that then, viw^fenfo: if the devisor ixbur, tho 
and not ot her mwe , qfUr W.’* death, wife taiee a hfe estate by implica¬ 
te deviled U over to fill mm M. and bon, otha wise not. Upton v. hint 
hit hart. Held, that tV. took an Ctnen, E. 1801. 9 Vex Mk tide 
estate tail by (mpliaancm. ffW- Qarduer n. bbeldon> Vaugh, 810. 


Of Devitet <f U* 
’'and 
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TbeeMi si iou died without issue; lie 
UHrrii.il before the d*) ok lejmuir, 
and iLi S4 ci nd eon i efure<l lu pey ihr 
Jt'l.i(X) De<rml that the hen, and 
not (lie euculoi ol the titto, should 
liu\e the bcucht of the danse over. 
Win Af/va y. Hwinnrth, 1686. 
1 Vera. 402. bote, Lord LIiid- 
celloi said, that to leliesa in such 
cases would be to de troy tjie known 
and coDimoo difference between a 
limitation and couditiou. 

358. lestator demised lauda to 
tnntees and their heirs m tgut to ie» 
can* the retita till £e testator's sod 
attained twenty-one, and to pay one 
thud to hm write, and out of tlie 
other two thirds to mat portions tor 
his daughters, and be then denstd 
the Unde to his son when twenty-one 
in tail, aith rentaioder over. 'llie 
son died before twenty-ore without 
issue, end the mother, who stnvmd 
bun, died before such tune as the 
eon would have attained twent)-oiw 
The remamder over is paid, though 
the son died before twenty one. Lnel 
T. Needham, E. 1690.2 Vein. 138. 

356. Laud was devised to A. for 
life ;Venuuudef to B. m frt, paying 
acseml legacies within a limited tunc, 
•od it be failed with like reotamdei 
otcr to C. lie paying the legacies. 
Lpon a bill by JB. 5»e couit gave 
lease to cut down Umber to pay the 
legacies, though opposed by the te¬ 
nant for lde, and 0. die last,devisee 
hi renuunder. B making nuislactinn 
to A* for breaking the gruuud, i 

V. CfaltOMj 


Sto. OaxtoM 


T. 


fl Vent. 152. Ae. in Cb. 15. 
354. On a devise of glands made 
M to my daughter A. aid Iter fobs, 

* upon coodnan that she, ooprbe- 

* fora berageofiwen^oiir, dopon- 
M sent to matrv B. Provided that jo 

* eaee she shall refiua to majvpB. af 

* or before her aga of tweoiw<»e, 
rf or m thaimeag time Uni! nmfryn 
“ any other person,' the said bequest 
“ dull be void.- tfoldL tbniffl. 
die withmt rrqubing A/in 


she shall have the eatate, althotigk 
4m. afUiwoids mairy beioie she is of 
the aae bf twenty-one, noiwithslaud- 
tug the tcvtatoi, by a wilwquint 
clause m bn will had declared,“ that 

11 A. abajlpot luve die estate if she 
“ do uoUmany II." for the LitUi 
clause rwramg to the same inattii, 
aid being m a will, shall not he 
taken in a larger seme than the pro¬ 
mo itself. Thomm v. i/oai/4 T 
IfitJI. 4 Mod. 67 Holt, 225. I 
Salk. 170. Skm. 301. 319. 2 Eq. 
Ab. 361. 

355 If a devise be mntle of land 
tu A. the eldest sou ol die testator, 
for Jffiy yews, if should mi long 
foe, tp commence aitci the diatli oi 
the testatoi, with lunantfiri totkehur* 
mole of the body oi the vud t\ ami 
foi want ofsuehl vue,witliiunauulir 
osar. 1 he lemamdcr to A. is void, 
foi it is contingent, and has onls au 
estate for yeais to suppoit it (»ood+ 
nghtw. toihibh, II. 1691 4 Mod 
Stjb. I Salk. 220 1 land ltaym. 3. 
Holt. 227. Comb. 2*4. Skin. 408. 

12 Mod. 62- 

356. A dews* of lands was made, 
to the eldest dough tea, pa) mg ,£*100 
to the second dan^htei, and JL'100 to 
the dud daughtei, tec. ami if die 
eldest chiwgbtei did not |>a> the A 100 
to tu< second cLughtoi by such a day, 
than l»e devised the lands to tm 4 
second daughter, she paying her 
enters poiUons bj such a day; and 
it the did not pay, then he devised 
the lauds to the third daughter, flu. 
ftesofod, that this was not in the 
nature of a mortgage to be redeem¬ 
able after the time of payment waa 
over, but that foe eldest daughter, 
not naaor it the time appointed, 
the wm Javgbio ah»uld IE™. die 
Mad, tod the eldttt h«d no nlwf. 
Sir, ISm ifoM'fcmy M. 1095, 


igjd « Freem. Refl. 20Q. 2 Kq. Ab. 

wn pc—tod of • trim, 
dniwl it to CM in fast, t* vtnhe m 
fcpuld be and; but if. 


» 


I 
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i>«ng » ion, he should die duriqg compensation tan be given for the 
his minority, then testator devised it breach of a condition. 
to Iiis grandson; testator then died, 360. A devised his land to 1; S.if 
leaving his wife executrix, .and after- ttttator’asoh-ahMild die vritlioat issue, 
Wards the diQil was bomiondproved and before 21 .: 'Jhe son died under 
adanghUr. Adjudgedilmoni'tpe- 21,bk(lrfli*tue.—I.S. shall have- , 
cial verdict, wjthout antoWrit, that the l*nd. Jenmiga,Hilfirt, cited , 
the necutruu and not flieV«nd»on, .id Uuhop of (Jxon. v.V Leighton, T, 1 ; 
should hawthetenn, beeauM^the l70O. a Vem. 377.'- i Vide Saul wt: 
grandson ’ was' not : to have’it' : hut' Gerard, SCio.ftii. »i > '• ' • 


upon a pre«det>t coniiogency, 36l>A. made a lease to B..(his 

the birth of a- Son, and hj tdviog'fo’Uwife'* nephew^ for 21 ytajrs f -for par* 
his infancy, Wlu& condition matt fie; r mcnt of his debts and legacies; and 
■first performed, and it appears plainly: at die sadv* thne t by viill, taking uo- - 
that the iaieiit of dm testator was, *tice of the lease, be devised liis 
that lit should.not,hate it otherwise, lands.after tfiefapiranmiof th. lease, 
Qrascot v.' Warren,' T.: jks97.1‘ 152 to C his nephew, and heir, snd made 
Mod. 128. v ;’. v .'' v . ‘' • . B. hi» executor. •A.'^liied t2 years 


• W >.• 


One diprland fo hia son by rafter, and paid ill hirdebt* himself 


hi* second wife, mr uil male, remain* and the personal estate being «if- 
:der to bii eldest son byhis.tvst* wife, ficienf U> pay tile Itecik C. brought 
provided that if-the land should his bill to htfvo the la*** delivered 
come to his eldest sou, then be or his up; the trusts being? perfoitfc«t 1>ut 
heirs should pi; £1000 to the. tea* it waa dismissed, the reversion of the 
tatorV daughter. wiBiifa four months term ooly : ' being devised to., him. 
after the estate'ibpdld dome ter him, ButhntH yjfl b ha i MV tTOS^iVe. 
•or them, indfti tkfenlt of psy g i em, inCh.218. Viit C*>nVptmuvN<jrih r 
the trustees .to enter and rase the I -Ch.Ca. 190, and i Vtol Ch. Ca. 
money, Tbe. soil by ibe. first wife 89trted.- - Vf , v; ' '• 7;'-'* 

shed, idsving a*son. The soo by tbe • S6C. A. seised m 
second \»w i died without, isMe; . Bbk&dcre Uts A .for- tfe* gafcfdt- 
Though the esUte never came to the >|sMi to Bfhfhtii iaxdi • ibrCr/hro 

■ I . * a * .« •. » T jl«i_ _» ..H _ill -1_ '* 


eldest aoo by lbs first’wifi* be, dying devised, tp-1 
h» the Kfe orhM half broihLr, yet by be djvjdad-x 
the proviso tttrtUifc dtketJOH,orku dren. 
hurt should, lii d^figirntomh* sfter wvfosiorrti 
the ititute came to him or them, pay, dent* of. •), 


devised.*' .pl/jrtf Keeper referred this 




folia 


ina ttM wages err- 
’• hndruon ''yf» -well 
Keeper was clear in 
in,'- amt decreed ac- 
«v.fio6Aftll. 1700. 

^Ffoio^e.iywt, 
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~ ■£.* V, 


1kli\^tr&si<'$}pgpik 
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..^ided for; but here the wife comes 
.in for her thirds, and that is a suffi¬ 
cient provision for her in the eve 
of the law. Decreed accordingly. 
Mansfield ?. Mansfield, H. 1713. 
8 Vin. Ab. 291. pi. 13. Gilb.Eq. 
Hep. 36. J I'q. Ah. 195, pi. 4. 
S. C. nomine Mansfield r. Oligarch 
S77. A. dcriaed Tiis personal estate 
for the payment of debts and legacies, 
and tlic overplus to be disposed of. n* 
he should by codicil direct; part of hi* 
veal estate al*o wa« devised for the 
payment of partirular debts, and the 
residue to go as lie should by codicil 
direct. A. by codicil directed that 
the overplus of such real estate 
should go to his executor for per- 
; fornmnee of his will, and then added, 
u T hope I havo made a sufficient 
u provision for performance of my 
44 will, und if there be any overplus 
fl of my personal estate, after full 
performance. I give h to J. S.” 
Meld, that J. S. was entitled to the 
surplus of the real estate, and that 
llierp. was no resulting trust for the 
fcnbfif of the heir. l\nvhitt v. 
TroUman, T. 1714. 1 tiro. P. C. 
478. 

SJ8. J. S. had three sons aud a 
daughter, A.'B. C. and D., and being 
seised in fee of land, devised it by 
will to C., his youngest son, for life, 
he or his heirs jwying ,£10 per an¬ 
num each to A. B. and D.; and after 
the death of C. and his wife then it 
was to go to the sous and daughters 
of C., equally to be divided between 
them; C. died, living bis wife, who 
cntcicd, conceiving she had an estate 
for life by implication, and the heir 
brought bis ejectment, supposing the 
1 not disposed of by the will 
X the intervening space befiften 
•A of C. and tm fieaik of his 
orrl Parker, held,’ that these 
tot to «iok ftprti the death 
d during the life 
ho had ancsti 
iV they 1 ' 

for 



their lives, and plainly intended as a 
provision for them during their lives; 
so that it was a* if ll|c annuities were 
given by the will in the first place, 
aud then the land devised subject to 
the payment of litem, from whence it 
•ccnis the testator intendrd that who¬ 
soever h Jl the land should pay the 
annuities, and diat C.’s wife should 
he liable to the tuumilie*, which she 
regularly paid after her husbands 
death. Ilillis v. Lucas, T. 17IB. 
1 P. W. 47*2. 10 Mod. 416. 

J.S. seised in fee of some 
lands hi possession, and of others in 
racnivn, after the death of A., and 
having j sou and daughter, devised 
the lands in possession to hi* wife for 
life, and after her ilcath and the 
death of the lessee fur life, id tlu* 
other lands, lie devised lh#*e mpw» 
tivc premises to his soil aud his heirs; 
upon c ondition, that the son should, 
mthin a year after the death o/'B.. 
foftvr whose life, it was said, hut not 
proved) that tho testator had other 
lands in rcvcr>iou, pay £\CXrO to *hc 
daughter of J. S. zeith a proviso, 
that upon non-payment the aauchtcr 
might cut>'r. Jl. dice!, and a veer 
aft'ir her death, the danghUr, marry¬ 
ing. brought v bill for sale of this 
n*vrr«:«m, in order to raise the .£ 1000 
iK>rtion, und the* h-terest from the 
cud ol the *ear of Jl r s ck-atli. Mas¬ 
ter of tlu- Roll* decreed the portion 
to be tawed by sale-, unless the son 
should pray, it might be dune by 
mortgage, which decree was confirm¬ 
ed by Ijoid Parker. Ilacon v. Clerk, 
-M. 1718. IP. \Y. 478. Pie. in 
Ch. 5<H». Vide Strduifoi tit v. Staini- 
fbiih,. £ Vent. 4<*». Corbett-r. 
Ma;dwell, C Venn 64*).. (i57. But¬ 
lert>. Duucuinbe, £. Vera. 7fl0. 1 
P. W. 448. 10 Mod. 433. Reresby 
*. Newltfd,.« P-W. 93.'* S Bro. 
P: C. 487. Broome f. Berkeley, 3 
P. ' Evelyn v. BfdyB,.$ P. 

AV; 539.' u WebbleA^iite Cart- 
“bt 3Jt:: Okedeq 
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Garter, 2 Atk. 351. Lyon r. Cban- 
dos, 3 Atk. 41fi. 

.*180. Wlierc tho remainder w de¬ 
vised on contingency, the reversion 
in fee is not ill nlwyancc, hut desecuds 
to tlio heir. Carter r. Bornarxliitoh, 
M. 1718. 1 P.W. 51tf. 

381. A. possessed of a *prui devis¬ 
ed it to B. and C. and if either of them 
died, leaving no issue of their respec¬ 
tive bodies, then to J). This was held 
n t'ood limiturioci to J). if U. or C. 
If-ft no 1SK1IC at their death. Forth 
v. Chapman, M. 17-0. 1 P. W. 063. 
Sate, the effect of the vnrd 44 ismie/* 
is particularly considered in Lord 
Gleuordiv v. Boavillo; Ca. teniji. 
Tnlb. 3. JVlcurci). Meure, 2 Atk. 2f*5. 
Goodtillc v . Otway, 2 Wils. 6. Roe 
r. Colli.*, 4 T. Rep. 294’; and there 
ts likncisc a diversity bettoeen things 
• merely personal and chattels real . 
Vide Atkinson v . Hutchinson, 3 P. 
V/. 238. Goodtitle v. Pcgdcu, 2 T. 
Rep. 720. Lord Chancellor also, 
ffpOH the appeal in the principal cate, 
r. Chapman,* aid, it might be 


Forth 

reasonable.ntvugh to take the sttme 
ft oi dip ns to the different estates in 
different senses, as if repeated by sece¬ 
rn/ clans#, via. u 1 devise to A. tot 
u free hold laud, and if A. die without 
rr leaving issue, then to B.: and I 
v dev iso my leasehold to A., and if 
“ A. die without leaving issue, then 
** to B. in which caac the different 
44 clauses would have the different 
44 constructions, to make both devises 
41 good, and it would be reasonable 
4i it should be so , ut res magis talent 
41 ijuatn pc rent” !'The case of Forth 
Chapman, has been considered as 
a n authority for a different construc¬ 
tion of the same words ttflfapHed to 
different subjects. Vide Sheffield vt i 
Lord Orrery, 3 Atk. 288. '; Ij, of 
Stafford & IWdkley, *;Ve*. 180/ 
Fife iamen Pwterv. Brod%,'f T. 

' Jk&'MS. •• *.»; ' 

' 3\W. Ifetub of huuU’fo trntfee. 


This is a good devise as not being to 
a papist Carteret v. Carteret, E. 
1723. 2 P.W. J35. 

383. It. ft. devised his freehold 
estate, ?» case he should lease no sots 
at the time of lus death, to J. S. and 
his heirs. Hie testator died, leaving 
his wife nrmmbft cns : eni with a son. 
Lord Chancellor referred this cose • 
to the judges in B. It. who were una¬ 
nimous, that the dcVN* to J. S. was . 
uot an absolute devise, but subject to 
die contingency of the tesla i or’* 
leaving, no son ut his death, which 
contingency not happening, die devisr 
cannot take place, besides die tesla* 
lor expressed no intention of disinhe- 
* riling his son. 1-ord Chancellor do- 
crccd for the posthumous child, mid 
ordered on account of the rents and 
profits to bo taken, mid possession de¬ 
livered up (a). Jinrdct v. Hcptguod, 
M. 1718. 1 P. W. 486. (a) rule 
ftcalc n. Beale, 1 P. W. 246. Nor- 
they v. Strange, 1 P. W. 342. MU- 
)ur v. Turner, ] Ve*. 85. Rennet a 
Houcywood, Arab. 70S. Cooper 
r. Forbes, 2 Bro: Ch. Ca. 6.9. Clarke 
r. Blake, 2 Bro. Ch. Ca. .320. 

•184. J. S. devised a house, ands 
directed by will, that an annuity of 
| .£1200 per an man be paid to liiv 
j cousin, and that sho should maintain 
her sou dicre; die sou chose to go 
from her, still die cousin shall Imre 
the £]QfK) per annum in the same 
raanperasii tbc son had died. Black- 
' bUm v. Edgley, H. 1719- 1 P. W. 
604. 

• 385. Testator devised lands to hi* 
wife for life remainder to his second • 
son, Daniel, in fee ; provided, that 
if his third non, Nathaniel, should, 
within three months after the dcuth 
.of the wife,;pay £500 to Daniel, 
‘his executory or adminis trators, then 
•be devised It to Nathaniel and his 
heiri: \Nathtfniel efied iqthelifettmo . 
■ «CA.^ift; Vtemanb' dm wife died, 
.'V* ; ft » ixreed 

- .till 
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Std seats, if Ac devise (o A. had 
been made a fund to pay debts or 

• portions, which could not be raised 
tin til B. shall attain the age of 40; 
in which case the word “ •hall*’ must 
be taken foe fl should" Ijomax v.: 
Jlobneden, 11. 1732. 3 P. W. 1?6. 

■ 393. A testator am, * as.to the 
rest arid residue of ill my lands, 
“ tenements, and hereditaments, rav 
H will is;, that the annual profits sbail 
“ be equally divided between R. Sod 
" S” buthe said nothing about die 
personal estate. By all the! rule* of 
grammar as well aa law, the words 
rest and residue most relate to some¬ 
thing that went before, aud where the 
'testator calls it by. the name of real 
estate, it can never be said to affect 
fail pcradbal. Beaurlerk v. Meadl 
E. 1741.2 Atk. 168. 

394. A. being possened of a per¬ 
sonal, and seised of a real estate, coi*- 
aisling of several parcels, on part of 
which his wife had a jointure, and re¬ 
citing the same not tn be a sufficient 
provision fer her living hospitably, 
devised other lamia to her for life, 
remainder to his brother and heir at 
law, to whom alao he devised odicr 

• Hods in tail, remainder to liis right 
heirs, and then devised to his said 
wife, whom .lie made executrix, all 
the rest and remainder of his goods, 
chattels, and personal estate, to¬ 
gether with his* real estate not before 
deviaed. Held, that the reversion of 
two parcels of land not taken uoiicc 
of in die will passed by the residuary 
clause, the words,'" real estate?' car¬ 
rying laud, and also the inheritance of 

' that land, though accompanied with 
other words, as goods and'chattels (a): 
held also, that the reversion of ‘ 
other parcels ckvised to .the wifi 
life, were included .ioT the 
clause; for the'rrret&a c 

lar estates will pas^ by ti__ „_ 

;r hud*, messuages* tenements, and fa 
" nditaments (bjr Ridout v. PSyna, 
:E-1747. 

' IVtfclen, lEq.Ab.211. (fc)Wbeclet 


e^Walsond, Alleys 



28. ChhaterV. 

, 3 P. W. 56. rr 

395. An executory trust by will tq 
three persona for their respective lives 
M Wnanti in common, and not as 
joint-tenants; but if any die without 
issue living, at their death that part 
to go aurmvore, witli contingent re¬ 
mainders to the first. See. son of their 
respective bodies; and in default of 
such issue, then over. Two of them 
died in the life-tune of Hie testator, 
and the third left a sou. Held, that 
the son should havo only his father's 
share, oqd that the other two should 
go over. Spurting v. Toll , M. 1747. 

1 Ves. 70. • 

396. *A. devised his estate to trus¬ 
tees, to be conveyed by diem to his 
three daughters, and the heirs of their 
bodies as joint-tenants, so won as., 
they should attain their respective 
ages of 21. Held, not a joiot eblntc 
to be construed like n joint-tenancy, 
for the conveyance should be at 21, 
respectively with cross remauu.cn. 
Murryatv. Townley, T. 1748.1 Vex. 
102. Crow remainders have been 
admitted btlirem three . Cowp. 75)7. 

397* A. devised lands to his two 
daughters and their bars; but if either 
married without consent, she should 
have only an estate for life; and if 
either died unmarried, then Robert, 
his sou, or Ids heirs, should tike it 
to him and his belts, paying £500 to 
die oilier daughter. Robert , in the 
life-time of bit two sisters, conveyed 
all right and claim in the lands to his 
younger sou, in contidemtion qf love 
and iflccliop,afid for his advancement, 
arid died: oue cafter died qnmarriod, 
and die other married with consent. 
.Held, that the heir at laW of Robert 
qould riot claim die land op payment 
of JEsib » coidrifictioii to the coq. 

trrH&lu&nw. 

i yea. 409 ." ;’ ’§? , A . .. 

••. 398. Wwre‘ estate ig mentioned 
;gtntT*\k ini.'ai^siduiry: clause, ac- 

things, it 
but 
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■ever where rpd estate It mentioned. 

Bailie v. Gale,; M.' 17AO.fiVo.51. 

.199* A. devised bis house, with 
the appurtenance*, to hi* wife, dur¬ 
ing her widowhood, but so that hie 
eldest son, wl»e|i 21, or married, on 
notice, might have it r $he widow 
married while tlie eon was under age. H her death, and to be laid out it| 
Held, that the son would*be intitled a land; theu if my soil M. shall be 
on attaining 21, but that the' inter- '"fmiug,' and any lawful issue of his 
▼eniog interest was undisposed of, “body, and if my soil G- shall be 
nnd should fall into the residuum. “ living, and any lawful issue of bis 
Duke of.lirulgKater v* £gerfo*,'H. “ body, to llieiu for life, as tenants 
1751.2 Vca. lfil. u in common; then to tlwir issue, in* 

400. A. devised his land to his “ moieties; if only issue of one, to 
wife, during her widow hood, with * that i fi sue; it* but one, to that one;" 
remainder over.. The remainder over with 9 power of settlement: “my 
shall take effect bv way of limitation “ wife to receive Httcli provision as 
over on her death, or second mar-' “ aforesaid, neat anil dear, and the 
rinf'e.' JordaAy. Holkham , M. 1753. * residue only to be subject to tl* 
Amb. 209. M devise over, to take place after her 

• 401. Devise to testator's eldest “ death; and if both my raid sons 

ton, his heirs and assigns; but in “ shall be dead without issue,' 1 then 
case lie die under 31, without cone, to testator's daughter for life; after 
tlieu over: the son attained 21, and her death, 16 her son, hi* heirs, fee. 
died. Held, he took by devise, and and if she should have any other issue, 
not by descent. Scott V. Scott, M. to them, their heirs, &c. on failure 
1759. Atub. 383. ’ of issue 6f testator’s sons and grand- 

402. A proviso in a will, that ra sons. Held, that the devise over 
case the devisee shall come into pos- was attached to the single event of 
session of the family estate,, devised both sons being dead, without issue, 
by testator, the trustees shall stand at the 'death of the testator’s wife, or 
possessed of such estate to the use of .five years after, at most; and one 
the neat person in remainder, is valid, son being alive at that time, though 


the death of my wife, the estates 
“ not sold, and die personal not ap- 
* plied, to be subject a*'after-men- 
u tioued: the rents and produce to 
,l be carried on in accumulation of 
u three per cents, as aforesaid, during 


and the eldest sofe.of tbc tenant in 
possession was hdd.to be; the .next 
person, '•hi .remainder. 'Nichols v. 

4P3: Te^oif. lihylog V debt Se¬ 
cured tipotf tahd>.gaVe ih^nv^age- 
money to the nmrtgagjfc ?*hd desired 
Ihil he would jj^rtJtoiiooyWo- 
ter4 «. ^ 


«ort!W.„ 



without issue, it np+cr took effect; 
but held, that the son ctpild not be 
intkled' to the estate absolutely, on 
acctAint of the contingent interest in 
his issue. Graves v. Bainbridge, T. 
1792. 1 Vcs. ji»n. 502. 

' 405. A devise of lands not in set* 
demerit, upon the testator’s wife, will 
W the reversion qf the settled lands 
to tiir daughters as devisees. * Glover 

-V- J). :-• Ill ..wno • D.. “# 1 L 




' r A. demised tia e**ihi to & in 

5 of the fcqwithed; hr peraoMl 


•' of the ittaniofw :m 
. *n£dkle life estate* 

-WmASSSi 

> * 404, Detmiprk 




nr 



'eftalQ \6 him i aud io. due .of hit 
• tyiOb 'ndcr/rfrwkhout .WiHB,' then 
td (Z'-gfi&ttiob'bj codicil; affirmed 
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■1 of SI and asfwthooi iwue he^ w-ndim ££ ™ le 1 ™* 1 *£* 
. that he bad no title. ScoUr^Ckm^ '. n ‘f 11 .' re"»mdef fo 

• berlniw, T. 1797 . svITto .^ U £J ru * e< *’ tbw *•««, &c. Ibe 

407. Lord Chancellor sod M R o ^ t^ l^ WOT diiettcd.to be 
thought that the fegai nbto ttf mji' ,n ^ tfeecendnit* of 

PKeTuSm it.i i n tbenme 

A.: **piht Herrim i E?2#*pir bro-, 

We. held b, ** 

JW/r/, E. lnna V l"J on “ **°d •eoed.upoo die failure 

408; PtS^Rd ef 111 *' I an^ 0 ?* ‘ Jn ^. deacendtatrof A. B. 

anal >due nf •S >u&; 751 **£ " *fprwajd, nf>on trust to 

other directed to^' Z? ^ 

■.-£ fisfeasrsi 


■POOtrosC, during 

i- pfiS, a 


iVKfiT ' ^ v 00 ** 1te ««““• of the testator oulv 
a? Of idTwin r r L™' Ji! ,h, “* of A “ A Ppon solcmu 

•ttSttsr SBtsrj. ..•■ a** ?nwS v^tr 

■ B». snd G, ' may have, rinSd-i'l L^ I,fc ’ 

i". tffuckpm ms/hare, „ £« !*%£■£.*“?f *£*? 

W lirinc at 1 m d^T ,5 2* 'I«*f ffWtanai to her in 


be bring at b« deceit « T .7??' n « “»"««« to her m 

doe tim. afterTaST^d ,h F : * * *® ^ die unmarried, 

lifeoftho iwvbw torSwf ,K e S en *? ^ * Wr B -*" **; A.and 
«n» iJiSFk Sr 1 .** ^ « B- joined h, . 


retits nd profiu. arid fmnTUZ. Z 7 *" u , " B nn,0 « na <* J*. joined ra a 
time CbHfcwaalaid 

of dM^samivor of tbe 'eoirl srJ^nl !£!? °* to tbe applies- 

aafeireiiagS 

ulo Itoeph d£>d^d ^E2S^ I .!^S#^!Vj»dt^*Wfli 
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cbesedand settled to the Mine uses, I u A . family,” on accumulation of the 
. subsequent to bis death, not being an . rcuU to be laid out in a purchase, 
interest vested iu him, did not 41 until the minor should arnyd' at 

and though, upon the.. acjlkment, * “die fall age of S3 years/?, 4nd then 
powarof appointment was implied,. '* thetaftr tQ tabl foil (xAseSsien of 
the wOLparUciiWl/i^ ^.thif estate" A. beiaff jMktofcnr 

potyers, did not amount tojuifau* legatee, wo* .held, absolutely ert tilled, 
ciitiou pf Out implied power,.' ‘to •thfL- accaamlatioo. ' BingUy f* 

I Brqrtdfcwd, XV;J 803. 8 Vde. 415. - 
E. 1803. 8Ve». 456. f iW«;(3ie^ter i.-. 418. )Vbcre « power of disposal 
ti. Chater, S Pv W. . .... ha boo*: waited contrary, to the 

4VK D.vine tp infant, for., iuientofita creaUoo. tlwestate sltall 

life, and; hia first rod pa* upder a general residuary de- 

atrict tottloH»cw, wflhi/enwmdcto far, »i#0 » ’purchaser. Reed r. 

similar samite*. ; The will jfufthsfdi- ■SherqolS, If.. 1805. lO Vea. 370 j 
reeled, " during the qtnmty.iaif.dbp; 

L(**••?')£«*• :•• • l '•••'. x' K ' • '*'• 

• •• ./ ;.' •!.'• >■ '■ A**; • -tK* ■ ' 

Oferetutwy Deviw^ tfcir^Hai lire and general Qunlkitt, at iHetinguuhed 
• fiv» Contingent Aawfcfei - Of,cr**fioy , Dmser rtf hand, of 
JtJttntO»ct,afiert:tke. JRq>{mt/n#of the iTutetoff mL>i Hee-nmpte 
ii. qualified by-utmt Contingency, ■ upon • «r#ci. the JLttatt JevrMtf it 
lunitetl [.Where, a future Relate it dented to ante at a Time find.upon 
<i Contingency certain, without tMting any immediate freehold, and 
henna, af-eucu^ lkneet-. rf Tcrme for Vwtn to the Daiee* fie 
Life, wHK.fiefiuwden ofifit-n •• . • v ■: ‘ v • 


413 

fined. 




, “ An exeentory dnyise is de- •' 414..<f i< 
fined, .by. Mr/ Vpm» r to be ■ deyise anest i* jtrictlynuciv a limitation of a 
of a future interest io l*ada, jwt. tp futon estate or fotej#'’-in lands or 
take effect a) testator's depth, but li- chattels, v as the law admits » tU 
anted to arise aniyest-.iu some future care of a will,, thdugfi contrary tethe 
conuajrency: thii;' is (be definition' rola of itniitatiou in convey*none at 

W.i :« compi»tan(b uldocd mn fclWd to jrmariV laat wfll anitgs* 


n.luad 

■i'maAS- 


can 


thewiQ Mold be Void* fee wherever a 
foturt m\km£* to jiuuted by devise, 
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such preceding e«tato determines; 
but these am distinctions bi the sub¬ 
jects or inodes of such interests, 
rather I ban in the consequential na¬ 
ture or qualities of the estates when 
created. The great and essential 
difference between a contingent re¬ 
mainder and an executory devise, is, 
that the first may be barred and de¬ 
stroyed, or prevented taking effect by 
several means; whereby it is a rule, 
that the latter cannot be prevented 
or destroyed by any alteration in the 
estate out of which, dr after Which, 
it is limited, frame's Ex<£. Dev. 
30. 

416. \yiidte a man devised lands 
to his son T. and his heirt ik prrpc- 
tuum, paying to H. ,£20 at his age 
of 21 years; and if *Tshould die 
without issue, Hving W. his brother, 
then W. should have tlic lauds to him 
and his heirs : T. entered uncf suffer¬ 
ed a recovery, and it wss adjudged 
that T. took a fee, it being devised 
to him and his heirs in perpetum, 
and also paying £20 to It. both 
which clauses shewed die intention 
of a fee to him j and the clause, if 
he died without issue, war Ml abso¬ 
lute or indefinite, whensoever he died 
without issuir, 'but with a contin¬ 
gency, hisdying without issue, living 
w. und that the limitation to W. whs 
a good executory devise to hike effect 
on the contingency of T.'s dying 
without issue in die lifetime of \V.; 
Ibr it was agreed that it could hot be 
a remainder, because one fee cannot 
be in remdiuder after another, and 
they adjudged that thd recovery ofT. 
did not bar iliiv executory interest to 
W. becaUs^hc who suflered:die re¬ 
covery hmm. fee, and * no 

estate^H^big on tbeesbitc of T. 
but ^MTefil and ineco possibility 
!#■ not be toocbcdjty a 
__ [ll/it issaid intlrat case, 
if dieflKn to wluj&jho executory 

' iritri/^tome- in as ;•* 
r m a coromofi recovery, "that 
is ’thereby given up. 


Pells v. Brown, M. l6CO.Cro.Jac, 
590. Palm. 131. Gilb. 393. 

417. A. possessed of a term, do¬ 
it to his wife fur life, remainder 

to his fin* son for life, and if he die 
without issue, to his second mm, &c. 
The remainder to the hcconcl son,was 
held void, for the remainder of a 
term cantfot depend ou a possibility 
so remote as dying without issue, 
though objected in this case, that 
the devise was not to the first son ami 
his issue, but given to him for life 
only, with an executory devise to the 
second son, unan the contingency of 
the first not bating issue at the time 
of his dcsih. ldrce v. Windham , 
1668. 1 Lev. Cf to. C Cli. Ucp. 14. 

418. An executory devise to arise 
widiin the compass of a reasonable 
lime, U good; CO, nay, JO yearn 
have bceu thought a reasonable time., 
so as to be within the OAipasx of u 
life, or lives; for, let the lives be 
never so many, there must be a sur¬ 
vivor, sml it is but a length of that 

! surviving life; the court declined to 
j go one sli p farther, for Mich limi¬ 
tations moko an estate unalienable, 
every executory devise being u jxrpc- 
tvityasfor os it goes, viz. an estate 
unalienable, though all mankind join. 
• in the. conveyance. Seattcnruod v. 
i Edge, T. 1(*>7. Salk «29- Sate, 
\ Ttrisdejij J. used to say, “ all the 
* 4 cundles were, lighted at once at 
this day it is clearly agreed, thoueh 
formerly in nniny cases held to die 
contrary,, tliat a devise to an infant, 
en ventre sa mere, . is good, though 
he be bom after die testator's death, 
and he shall take byway of executory 
devise.^ 'Tdytor Bydall, H. 1677. 

Fraepi.fi44. og8, . : «r\. 

• ’ 4l9. A. haying issue;several sons, 
the eldest non compos, created a term 
for years, andr by; another deed de¬ 
clared thetrust wsroof. to bis second 
ion;•• and tko heirs male of his body, 
remainder U/his caber sons,; provided 
that if hissldcsticmdie without issue 

i ffswfc* auiemt w* 
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child, living the second son, so that 

the earldom of-desceuded on 

tlie second sou, then Ac said tcunto 
remain to the tlurd son, ami the lieirs 
male of his body, with like limita¬ 
tions to the other sons; the eldest 
sou died without issue, livitig the se¬ 
cond, and this limitation to the third 
sou was held good. So defreed, by 
• Lord Nottingham, contra the opi¬ 
nion Of the three chief justices who 
assisted him. Duke of borfo/k’t 
cate, E. 1683. JCh.Ca. I. This 
decree was reversed by North, C. S. 
Vide I Vera. 16.1; but upon appeal 
to die lords, Lord Noilh'* decree 
was reversed, and Lord Nottingham* 
established. Note, Executory de¬ 
vises and limitations of the trust of a 
term are governed alike. Vide Mas- 
acuburgh r. Ash, l Vcm. 235. 

• 420. A will sliall never operate by 
way ofTmutory devise, if it inay 
take effect by way of remainder, L e. 
if dicrc is a particular estate to sup- 

S t it. Reeve v. Long, T. 16R9. 

rtli. 310. Vide Goodright v. 
Cornish, 4 Mod. 258. An exe¬ 
cutory devise is strictly such a limita¬ 
tion of a future estate or interest in 
lands as die law admits in tlie case of 
a will, though contrary to the rules 
of limitation in conveyances at law. 
It is only an indulgence allowed to a 
• man’s last will and testament, where 
otherwise the word^of the will would 
lie void, for wherever, a future inte¬ 
rest is so limited ty devise as to fall 
witliin the rules laid down for the li¬ 
mitation of contingent remainders, 
such an interest is not an executory 
devise, but a contingent remainder. 
Fearnc on Exec.*Dev, 3*edit. 299, 
S99. An executory devise (admitted 
only in wills) inspects persona/ 
estates as well as rear; it nnjumw.no 
preceding estate to support it, and if 
Acre be any preceding estate, it is 
not necessary that the executory de¬ 
vise should vest when such preceding 
estate determines; but these are dis¬ 
tinctions in Ac subjects or modes of 
VOL.1. 


such interests, rathcr than in the con¬ 
sequential nature or qualities of the 
estates when created. Tlie great and 
essential difference between a con¬ 
tingent remainder and an cuxutory 
devise is, that the first may be barred 
and destroyed, or prevented taking 
effect, by several means; whereas it 
is a rule that the latter cannot be 
prevented or destroyed by any altera¬ 
tion in the estate out of which, or af¬ 
ter which, it is limited. Ecurne, Exec. 
Dev. 306. 

421. A man devised a term for 
years to* L S. his heirs, executors, 
and assigns for ever, but if he died 
liefore 21, leaving no issue, then to 
1. D. Tlie devisee died before 21 
w illiout i wue, and ibe remoiiuh r was 
held to be good. Martin v. Long, 
T. 1690. 2 Vcm. 151. Prc. i.i Ch. 
15. Vide Stephens v. Stephens, Cn. 
temp. Talb. 228. 

422. In case of executory devises, 
there cau be iio limitation over. 
Good right v. Cornish, H. lOy J. 4 
Mod. 250. 

423. If a trim is devised to A. and 
Ac heirs of his body, and if A. die 
without issue living B. then to B. 
Per curiam, this is a good limitation 
to B. tlie contingency being to arise 
withiu the compass of a life in bc- 
iug. Jaomb v. Archer, M. 1604. 
1 Salk. 225. Comb. 20ft. Skin. 340. 
In this case, Cliild v. Bay ley. Cro. 
Jac. 459. 1 Rol. Ab. 613, is said 
to be # shaken by Ae Duke of Nor¬ 
folk'* case, 3 Ch. Ca. I, and denied 
to be law. 

424. A. seised in fee had three 
broAert, B. C. aud D.— A. A-vised 
Ae lands to B. fur life, remainder to 
B.’s first son in uni mule, and so to 
Ae second and third sous; and, fur 
delimit of such issue, to C. for life, 
aiul to his first, second son. See. in 
like manner, Tin: devisor died; 
then B. married, and died wiAout 
issue bom, but the wife was privemtnt 
entiejit with a son, who was bom 
after,- The judgment in C.B. that 

v o 
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die posthumous son had no title, was 
affirmed in P. R. ou a writ of error; 
awl it was there held that the ro- 
icair.iler to the first son of B. was a 
contingent remainder, and so must 
take effect according to the nile in 
Archer* case; Jmt at the time of the 
•Icaih of 1). there was a default of 
issue male, on which the estate vested 
in lltc possession of C. and ought 
not to lie removed agaiu by die birth 
of a son after. Held also tint this i* no 
executory devise/ upon die rule laid 
clown in Pureloy r. Rogers, 2 Sound, 
380 ; dial where a contingent estate 
is limited to depeud ou u freehold 
capable to support the remahider, it 
shall never be construed an execu¬ 
tory devise. But this judguieiil was 
reversed in Doin. Proc. in Michael¬ 
mas Terra following, llecttn. Jj>ug, 
E. 12 Mod. 53. 4 Mod.282. 
3 Lev. 408. 1 Salk. 227. Skin. 430. 
Comb. 452. Carth. 359. Holt, 228. 
hole,:) J-ev.408. 4 Mod. 282.1 Salk. 
227. S. C. all accord. Carth. 309, 
siy», it ivas held in B. 11. that the 
contingency not happening till after 
the particular estate was determined, 
the romsiuder was destroyed as in 
Archer* case. * Skin. 430, says, that 
the judgment in C. B. was affirmed 
per t olain curiam , in B. R. upon 
the first argument, without any difli- 
cidty; and afterwards it was reversed 
in the House of Peers. And in S 
Lev. -408, and 1 Salk. 227, it ap¬ 
pears that all tho judges weft very 
much dissatisfied with the opinion of 
the lords, and did not change their 
own opinions/, but blamed Baron 
Tttrlon very much foe permitting 
a special verdict to be found,; .where 
the law was so clear and certain. 
Comb. 252, says, the judgment was 
reversed in Dom. Proc.. the lords 
haring more regard to the equity of 
ihe case tbau to dm settled rules of 
law and the ophuofi^bf th*. judges. 
Mr.- Evan *», hi wiugb jo the 6th.-edit, 
of SaLksld's Itrpoift, soys, " I do 
* not mi that there has been aiiy 


u absolute decision whether the stat 
“ 108c i 1 W. Ilf. c. Ifi,is applicable 
M to wills, but iu Jvoi* v. <lunrtlry f 
lt 1 T. Rep. 034, die court seems to 
“ take it for granted dial it is. Mr. 

“ Butler, in a nolo to Co. lit. QQB, 
u *uy*, * dfcrc in a tradition, diat, as 
“ the case of Hear v. long arose 
u upon &4rill, the lords considered 
" the lau to lie settled by dicir deter- 
u mination in that case, ami were 
u unwilling to mule any exprta 
" mention of limitations or devise* 

* made in teilb, lest it should appear 
“ to rail in question the uudionty or 
" propriety of their determination; 
n beside* (Mr. Butirr observes), the 
*•' word* of the act may be court mod, 
"without much violence, to com- 
“ iwisc settlements of estates marie 
“ by will, as well tw settlement* by 
u deed.' In Bull. N. K JU5, it if. 
u also said tlicre is uo for 

“ the diilmction/’ 

425. One devised ail his lands, 
after die death of hi-* executor, to A. 
Ids executor's ami, tmd his heirs lor 
cvi.T; but if A. died letnuig no son, 
Uieu to dial son of his executor dial 
be should ihiuk tit to give diem by 
his will, aud for want of a ton of 
his executor, dicu to B. This 
w.?a belli a good executory devise 
1%/ B. as confined to die period 
of a life in being, and therefore, no 
danger of a pcrpUuity. Fairfax v. 
.//ero*,‘IL 1696. Pro. in Cli. 67.. 
PrVfellopkius v. Hopkins, Ca. temp. 
Talb. 44. Chapman c. Blissett, A. 
145. Peele r. Brown, l En. Ab. 
187, pi. 4. Brett v. Rigdcn, Plowd. 
Com. 345, 1 Eq. Ab. 215, pi. 1. 

426. An executory devise, to arise 
within die compass pf . a reasonable 
time, is good; twenty, pay, Uiirty 
years, have been .thought p reasonable 
time, so as it be tt&tliin the compass 
of a life urlivcf, for Jet the lives be 
never so maun there must be a sur¬ 
vivor, and it is bat a. length of that 
mrviriug lifc(s); but the court de- 

jd&p^lo go ooe step farther, for siicb 
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/imitations make an estate unalienable, 
every exeatlory derise being a jxr- 
petuity a* far ttx it goes, \k tin 
estate unalienable, though all man¬ 
kind join iu the conveyance. Scat- 
tenrood v. Edge, T. 1fiJ)7. Salk. 
229. At this davit is clearly agreed 
(though formerly hi many cases held 
Co die contrary) that a detisc to an 
infant, en venire sa Mire, is good, 
though lie be bom after the testator's 
death, and ho shall lake by way of 
executory devise*. / ide Feanie, Cunt. 
Kciii.42<J. Frccm.fctt.293. (a) Ttei* 
dm, J. used to suy, the candles vrere 
at/ lighted at once. 

4C7. F. being possessed of a term 
for years, devised it to bis w ife for 
life, anil after her death to R. fur 
life, mid after- her death to T. and 
his children, and then devised os fol¬ 
lows : aucl if it shall happen the said 
T. do^ie^clore the expiratiou of 
the said term, not having Hour of his 
body (hen living, then to go over to 
niutiffs for the residue of the term. 
)efcndanl*s title was by assignment 
of It. uud T. of all tbeir esutc, rigfit. 
title, mid interest R. was do ad, and 
T. died witliont issue, and plaintiff 
brought his bill to have an assign¬ 
ment of the term pursuant to tbo 
will. Decreed, that the remainders 
to plaintiff's were good by wuy of exe¬ 
cutory devise, uud that the won:* 
then living mnst rehte to the time of 
his death, for utherxriso there would 
be no difference between tliis and the 
common limitations of a term in 
one, and the heirs or issue of .bis 
body, and if he die without issue, re¬ 
mainder to another, which is void, 
for there it must l>e likewise intended, 
if he die without issue before the ex¬ 
pire liou of the term, or during: the 
term, since after the expiration; of 
the term he can limit no remainder* 
over, because nothing remain* then 
to be limited; but here it being li¬ 
mited over upon this contingjney, if 
he die without issue then living, v in: 
at the tiifte of his death, it b godd* 


V! 


because the contingency must Imp pen 
within one life, or not at all; for 
upon his death it will certainly he 
known whether he h-aves issue or 
uot; if hr does, the contingency can¬ 
not lake place; if he docs not, then 
it may; and this being to happen 
within the compass rf a life, is gooff 
as an cxccutoiy devise, mid differs 
iu nothing from the Duke of Yor- 
/oil?s case. Ffctchei 'i ease, ')\ 17Off. 

‘ I Eq. Ab. UKk ph 10. 

428. One devised the surplus of 
his personal estate to the children of 
A. and A. neilbci of whom had any 
children, either nt die making of the 
will or die death of the testator. Per 
curiam, tin? devise is executory, ond 
shall extend to such children ns A. and 
13. should have ut any time after, 
and the children to take per capita , 
and not pee stirpes, they claiming in 
their own right, and not as represent¬ 
ing their parents. H eld v. Hradhurtf, 
M. 1713. fiVcm. 705. Fhk EIB- 
sou r. Ainy, 1 Vcs. 111 . Coleman 
r. Seymour, l Ves. 211. Imuic v . 
isanc, 9 Doc- Bnrtlct r. Hol¬ 
lister, Amb. 334. Hodges v . Isaac, 
Amb. 348. 

4Cff. A. possessed of n term for 

r -s, devised it by will to bis sou 
for life , and no longer, and after 
his decease to such, ofthu Mine <>f the 
said 11. as 11. by his trill should ap¬ 
point (u), and in case; II. should die 
will ion! issue, then testator devised 
tho saifie to his brother JI. for the re- 
maiuder of die term, and died. II. 
died without issue living at Ins death, 
whereupon a question arose/ whither 
this was an estate tail in H. or not ? 
.for if it was, or iu the muuv of an 
estate tail, I be remainder loll, would 
•be void? or (as P. W. puts ihe ques¬ 
tion) wbetinT the term should go td 
• the executor of the first testator, or 
to the exocutop of H. or to 1M 
• Lord P«i H. tlrb will takes only a 
life estate, withrptyicr to dispose 
of.it to which of bis issue be thinks 
'fit; the words *o longer plainly shew 
• oofi • .• / 
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diis to lia\o \wd tlic intention of tin*, i 4.*;i (c), which liis lonUiip said was 
tChtator. Win-re an entail is created in points mistakenly reported by Scr- 
by implication, it is ever in favour of jeant fxiinz, though he M as of couiw 
llic lirir at law, to whom no estate k ?1 m il, but as to this poiut it was 
being given by tlic will, so as to eii- right, and was stronger Uiun the 
able Jiiin to lake by pure I who, and principal ease. Target v. Gannl or 
there iKiing a neceiwitv, if he lakes at Grant , Kf 1718- 1 P. W. 432. Gilk 
all, of his taking by ilescent, in or- Eq. Rep. 149. 10 Mod. 402.. 

der to support the intention of the (a) The&mwonl* in italics an; omitted 
testator tluit the heir should take, the in the register book, but are inserted 
low creates by implication nu estate in ill the coteuiporary reports of this 
tail in the ancestor, to vest it in the eanr. (b) t itle Xichols v. Hooper,, 
issue tyderfCcM* but here this rat- 1 P.W. 199. Piubuiy v. Klkiu, 1 . 
«oii entirely ceases, for here is a pro- 1*. W. .51)4. Forth r. Chapman, i 
vhh.ii how it shall goto the iww;, P. W. (Wi. (c) 'lliis subject, as ap- 
vi z . by the devise ot the |wrty until plied to terms for yram, is more 
when nothing vests in the issue. jmrUcularlv considered in Atkinson 
LordP. further sold,the wouls tiffing r. Hutchinson, li P. )V. 2.58, which 
nithuut isive Iwve two senses ^h]); 1 st, | sec 7 ^, with Mr. Cm\ reference* 
a vulgar sense, r. e . dying without | to the syuooimous cases, (d) Vide 
leaving issue at tlic lime cf liis death; Forth r. Chapman, I P. W. tfflf. 
^dly, a legal sense, 1 . e. wlieiu vcr I (e) Lmldmglon r. Kime or Chime 
there is n' fuilure of issue. If this u also reported hi 1 Sattr3u4, and 
will be tnkcu in a vulgar sen*', thru I l«d. Raym. 203.208. t ide ante, 
tlie devise over to Jl. is good, and tit. Dni* t seek 7 . 
this seems to bo tlie meaning of the 4:H). A. devised to C. for life, and 
testator, for it must bo inl-nried, in case V. should huve issue male, 
.vrrA /mhc as he should or might np- j then to smJi issue male uud his hein* 
yoint the trim to, which must mean j for ever, and alter the death of C. 
%Mut then thing, and this construe- j in cavo he should have no issue innlc, 
lion shall be die more favoured, in . ihen to D. in fee. After tlie testa- 
regard it support* die will, whereas ; lots defense, C. before lie liud uny 
the otto* destroys it(c> Held, \ i*»«io, suffered a common recovery; 
therefore, that tlte devise over of tli * j it was held cli-arly, that there re¬ 
term to B. wav good; ami Lord l 1 j inaiudcm, after the death of C. were 
observed, that there was a great di- J contingent, and /rousrquiiitly burred 
verwly betwixt a douse of a freehold by the recovery of C. before they 
esUte to A. for lift?, mid if A. riira vested, and then the question arose 
without issue, then to Ji. and a dc- whether tlie remainder m fee was in 
Vise of 11 icj ni, in* dm same wonla, abeyance, or did descend to tlie tes- 
for Jii tlic 'former case this might lator’s heir at law. {The Master of 
give A. h&Mestate tail, because the die Rolls considered the fee as an 
words if A. *rHe vilhoul 'issue, m abeyance, but LonI Chancellor; on 
case of nu mherittmeo, nr* inserted appeal, reprobated that notipu, and 
m. favour of the issue (d), and to let hdd, that nothing but necessity 
m tlie wbuc after the death of (lie could support Hie ndmiMiovr of it; 
l’ a «£ r i ® case of a term, these that there could be uo reasonable 
c^nuot ia^ wich effect, for pretence for ft but to preserve the 
the father Whole, which 011 remainder, which, construing the 

his death witttliot go tolUM .iitfue, but fee to bo an abeyance, would tend to 
i tiy{ u» rii-cuturtf. - L*d I\ cited die destroy;.and^hiV lordship said it was 
scare of Loddington tkChitiie, 3 Let* boby that, where the remainder was 



DEVISE XL 


devised in contingency, the reversion 
in fee descended lo the heir at law in 
the mean time, and that whatsoever 
caUile was not disposed of by the 
testator descended to the heir, and 
he said lie should abide by that opi¬ 
nion, in which lie was very dear. 
His lordship added, it woku strange 
•construction to take pains, by a strain 
ill law, to place a remainder m /in- 
bibus, ou purpose tlial the testator's 
intention should be frustrated, and 
that the tenant for life might Ite un¬ 
der the temptation to disappoint the 
will, by destroying the contingent re¬ 
mainder by recovery or feoffment, 
which in such cases must be admit¬ 
ted to be tortious conveyances, nny, 
what is more extraordinary, that the 
lenaut for life nuut be rewarded for 
this wrung, and that he, who Indore 
lind +*- -vjjta for life only, >houid 
gain an absolute and indefeasible fee- 
simple by doing a wrongful act, 
whic h would be taking advantage of 
his own wrong against both law aud 
reason; and held further, that upon 
the recovery suffered by C. he bciug 
but tenant for life, tho co-heirs of 
the testator having the reversion in 
fee t/csi ended tc them, they had a rigid 
of entry, commencing upon such 
forfeituit- of C. So tin* court of C. 
B. upon the same case referred to 
them out of Cliaucery (a), were clear 
as lo the destruction of the contin¬ 
gent remainders by the recovery suf¬ 
fered by C. and that he thereby gain¬ 
ed a tortious fee, good against all 
persons but the right heirs of the 
testator. Carter v. Barnardhton , 
M. I? 18 . 1 P. W. 505. 3 Bro. 
P. C. 1. (a) ride Luddington r. 
Kime, 1 Salk. 224. 1 Isl. Haym. 
299, in M. 1603, of which case the 
presntit is a continuation. F'ide ante, 
lit. Devise, sect. 7. 

431. Testator devised lands to hif 
wife for life; remainder to C. hia se¬ 
cond soo in fee, providrd if D. his 
third son, should within three mouths 
after his wife's death, pay £500 ip 


his executors, &c. then he oeviiud 
the same lauds to D. and his heirs: 
it was adjudged a good executory de¬ 
vise to 9. Marti v. Marks, M. 
174). H) Moil. 419. Pro. in (Jii. 
480. 1 Stra. 129. . 

4.12. A. tenant for life, remainder 
to his wife for life, remainder to his (a) 
o&n right heirs, devised thus: *•’ My 
44 lands in W. my wife is to have for 
44 her life; after her tlcceu.se of right 
" it goetli lo my daughter E. for ever, 

“ if she Imve heirs; if my daughter 
44 die v. iriiout heir* iu the life of iny 
44 wife, and my wife docs not marry 
"again, and have children, I give, 

44 &c.” The question was, if dc- 
fniilnut, tho devisee under the will, 
could take, and how or when ? I Vr 
curiam, the brut clause is no devise; 
the words, u the wife is to have, &c.” 
is only a decloration of dm testator 
how his estate wus lo descend; und 
this being so, K. taken these lauds us 
heir at'law (b); and then it must be 
an executory devise, on the contin¬ 
gencies mentioned ill the will. The 
words are, 44 if tho daughter din in 
i he Jife of the mother, or without 
heirs." This beiug a remote cou- 
liugciMtv, which may never happen (c), 
it can never take place as an execu¬ 
tory devise, ami as a contingent re¬ 
mainder it cannot, dicrc being no por- 
ticnlar estate; therefore die lieira of 
the devisor have a good title. / Yright 
v. n&iunwd, K. 1721- 11 Mod. 
345. Stra. 427. In WeW* v. Her¬ 
ring, 2 Cro. 415. 1 Saund. 144.152, 
ir is settled, that a devise over to a 
stranger shall be no alteration of a 
prior devise to the heirs of die de¬ 
visor. Floyd or IJoyd r. Carry, 
Com. Rep. 20. Pre. in Gh. 73.Show. 
P. C. J.S7, was a devise ir a man had 
no heirs male of liis body, and ad¬ 
judged au executory device, (a) In 
11 Mod. it is. " remainder to her 


right hdrs," which onjat be an error. 
(b> Fide Wright;C. Wright, 2 Vent. 
57. Bsunficld v. PopUam, l P. W. 
59 . (c) Gore c. Gor^j 2 Stra. 933. 
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433. J. S. being seised in fee of 
lamb in W\ by indenture settled the 
filin’, to the use o/J. hilt .to//, for 
Hfj remainder to* Ai. his iri/e, for 
lt;r, ic-nmindcr to the right heirs of 
j. middled; A. by his will devised 
in these v. 01 ilt, vis. u Mi/ land* in 
u IV. Mijuift is to cnjny for hrr/ife , 
44 owl after her death, of tight it 
“ Xl?H i h tut/ dunghter K. for ever, 
u pwi.iiled she has heirs; if :ny mu! 
" daughter shajl. die before her mo- 
• u liter, or icithdwt heirs, and my said 
t( titfe M, fhoutd marry again, and 
u hare an heir male , I bequeath him 
“all my right to the estate, not 
“ thinking lean suflicimtfy ream'd 
“ her lore. Jf my said Kijt marries 
“ again , and fails of heir male, ajler 
" her du east, and aty daughter, she 
u failing of heirs , / bequeath £50 
u per annum of that estate to my 
i: biolher J. and to his heirs for 
44 ci erf mid he dim distributed die 
rest to other, persons, The devisor 
died, nnd the wife warned again, nnd 
had issue the defendant, and died; 
thru JE. die daughter diet* without 
issue. Upon her death, llu* lessors 
of the pliuiilifi' claimed ns right Lein 
of the devisor,- and the defendant 
claimed under the devise to the hciis 
wulcof the; deriWs wife by a e- 
cond husband. A case was scut to 
-B* H. aud Vratt , C. J. delivered the 
opinion of die court, viz. thui die 
fiixi jmit of die will was noKloiie, 
tlie. tesiator only taking notice bow 
ths estate; wiu}, ^eftled hcforc, that if 
he m;ide s ^ii6 bip wife would have 
it f.,r bci Itf^and .after her decease 
<n right it would go to Ins daughter 
E. for eve/(u). The devise, therefore, 
fo the defendant qould be only cou- 
sidertd as a coitiogent,remainder, or 
an executory devise,. .As.an.execu¬ 
tory devwe 4 U.yoijW uot be good, fur 
tlw conUugeticj Ttt^too wyotcXb), 
, ffcncly, upou ^Tdyiq^ithout 
. heirs. 4? a coDtiggeitl. remainder, 
-it tvoflW dot dii for want of ■ parti- 

takihg $*t' fiyst poll of 


die will to be only n declaration how 
llic estate was .settled, and not ns a 
devise to die daughter. Besides* it 
appeared die contingency never bap- 
|x*tjed, for the daughter did not die 
before the* mother, consequently the 
lessors of the plaintiff, who were 
heirs i>clh to the daughter and the 
devisor, must enter, .and the plaiulitV 
must have judgment. Right v. Jlam- 
jnoitd, M. 17-1. Sira. 4*27. Com. 
Hep. *2.10. (a) Vide Wright v. Wy- 

vel, 1 Veut. 57 . 3 Le\. “VJ. Bum- 
field v. Pophuiu, i P. \V. b*j 
lb) Vide Gore v. Gore, Stra. fldS, 

(ii). 

434. lu this case, I .uni M. took 
a difference lietwecn a limitation of u 
trust ot a tern of jutrs, in such mau- 
ner iw that ul! power of alienation 
might be its trained, and consequent!* 
n perpetuity iutroduced^^-ii .imita¬ 
tion of a trust of u sum ul* momy 
which may be subject to molts remote 
contingencies, lu Ibc lutter ri»o,his 
lorlship thought that a boi.it to puy 
money oil the death of A. without is¬ 
sue of Ilia body, would lie good (a), 
and so for the same reason would bo 
die (nut of money so limited. P/cif- 
M v. fhydef, M. 17C1. 1 P. W. 

(a) Vide Piubury v. Elkin, 1 

l\ W. 5(>fl. 

435. Whore a term for yours was 
settled in trust for dm husband for 
life, then to the wife for life, dim to 
die first son of llic; marriage, and the 
heirs male of his body: and in dm 
same manner to all tfae other sons 
siu 
then 

jrifcdicd without haying nan any sou, 
biu leaving a daughter ;*nd the qutfr- 
lion was, whether she could take un¬ 
der this limitation, it .b^ng after a 
limitation in tail to tbe*sbns. Lord 
Chancellor Conner held* that if the 
.lmiiutiop to the sons mid taken ef¬ 
fect, that to'die daughters must have 
but as there was no sou, 
limitation was good; for 
.^^constnictjdu past bje, if a soq, 


imu manner to ait me outer sons 
icccssivciy; ami faf.uuiit of sons, 
icn to daughters. The husband and 
ife died without having had any sou. 




DEVISE XI. 


507 


then to him; and if no son, then to a 
daughter, Gore v. Cure, T. 17*22. 
15 P. W. 28. 2 Kid. 251. 9 Mod. 1. 
10 Mod. 501. C Sira. 958- But in 
Salk. 15G, it is saw!, that upon 
reading the sellloment, it,appcara to 
he, and in dr fault of iuue nut/e of 
the !y\dy oj't'tc hatband, then In /fir. 
daughters; ,aucl no the biwhand tool 
ail utlatc tail, and therefore the buIk 
sequent liuiitaliou Hi the daughter 
v.isc void. However, J cliff I, M. It. 
afterwards, io S'mi/ri/ v. Is.iglt, 2 P. 
W. tilH, said tin* w.'.&h mistake; and 
indeed it i* oliacrr.dilo, tluit although 
an indefinite failure' of isfcuo mule of 
tho body of the hitthar.d would have 
been too remote, yel u * be look an 
express estate for life before, and ibis 
was not the rase of au inheritance, it 
by uo mcaiu fellows that lie look any 
*estaif V^wonla of implication; and 
tlic words . % *in default of issue n:ulr, 
might well refer to such default of 
such issue male as was before ex¬ 
pressed. Sat Mr. Cox/s note, in 

1 P. \V. 98, tchei'e the several cates 
u/nl distinctions on this subject are 

. collected, and xchere it is wifi, not- 
t dthslunding that the authority of 
Higgins r. Dowlcr has been some¬ 
times questioned, (as iu Clarcta. Clare, 
Ca. temp. Talb. Co. Wyth v. Black¬ 
man, 1 Vcs. 2DIM yd it hOK teems 
fuUif established bq Stanley i. Leigh, 

2 1\ W. GS(i. Brooks r. Taylor, 
Mbs. 188. .Stephens r.. Stephens, 
Ca. temp. Talb. 228. Gower v. 
Groavruor, B*m. .54. Sheffield t?. 
Lord Ori'erj^jj Atk. 207. Pelham v. 
Gregory, 5 Bro. P. C. 435. Doe v. 
Ponnercau, Doug. 470., Warek r. 
Marsh, 1 Bro. Ch.Ca. Q93..Km§ht 
v. Enin, 2 Bro. Cb. Co. 570. Hock¬ 
ley v. Mawbey, 3 Bro.. Ch. Ca. 82. 
The result , of .&hich cash (according 
to Mr. Frame) is, * that whatever 
utimber of limitation* there may be,' 
after the first executory ,d*ylte of the 
wliolc iutcreit, any-one of, them 
which is ao limited that)! 

effect (if ntatt) within 21 y^rt after 


| die period of a life tlitu .in Wmg. 
may be good in evert, if no c-nc of 
the preceding executory limitations, 
winch would carry llr: whole interest, 
happens to vest. But when once 
any preceding executory limitation, 
which carries Uio whole iuterest Imp* 
|m?os to »ako plnc** : that instant all 
die subsequent limitations become 
void, nnd the whole interest is then 
become vested." 

43G. T*.*laf.or devised liia term to 
his wife for life, remainder to hin son 
and daughter, anil died; the ilaugli- 
ler rndlicr Ua'baiid, in the lifc-lima 
j of \h«' wife, aligned their moiety, 
nnd after llit death of the brother, 
living the mother, they assigned the 
oilier moiety, This alignment wni 
held good, boll) in equity and ulset 
by th/s lords. Theobalds v. Duf- 
M. 1725. 2 P. W. G08. U 




Mod. 101. 

437- L S. possessed of a term for. 
yean/devised it to A. ftir life, re¬ 
mainder tu Uio heirs of A. This, it 
seems, slutll, on A/i death, go lo 
Iijs executor, and not to his heir. 
Davis v. Gibbs, H. 1729. 3 P. 
W. 20. ’ 

438. A. devised lands lo B. land 
liis heirs for ever, upon condition lo 
pay all tl»c testator’s debts, legacies, 
and funerals, and if he did not pay 
them, then he devised the rircinises 
lo the defendant and her heirs for 
ever, and gave die rcshloe of his 
estate, real nud personal to defendant 
and her heirs. B. died before the 
devisor, so it was a lapsed legacy as 
lo him. One question. wj»s, u hetlu-r 
this was an executory devise over of 
these lands to defendunt ? Per tot . 
’curiam, this cannot be an executory 
devise to defendant, unless it were an . 
original devise. Here is no first de¬ 
visee, for lie is dead, and that devise 
is void. Roc, f. Fludd, E. 1729. 
ForteicMWi.^*" :*> 

4$ 9 : A. seised io fee, and having 
three sons, G. B*and .R., devised 
lilacftucrt to: G^.hia itticst son, and 
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liu licirs, and lYbteacre to E. t his remainder over is always good. Tho 
second «*i, und Ins beira, and a n nl- court was of opinion, ibat Uiis could 
cha.p: of 450 per annum, issuing not be an executory device, because 
out of nhileucre, to H. and Ins heirs; the testatrix was a feme rovert. Jhi°- 
pituwo, that if either of his sous gin t. Yatet, H. 1785. 9 Mo3. 
alioiild die without issue, the other 103. 

two living, so as his estate in laud 441. W'We testator bequeathed 
slnndd come to die other two sons, the residue of his personal ejtalc to 
then die rent should cease. G. died, his niece * A. for life, and after her 
leaving issuo the oefendant, and it death the interest to be applied for 
died soar issue; so that this contin- the maintenance of such children ns 
gency could never happen, because she should have, until the sons at- 
G. had issue, and ho being dead, and tained 31 und the daughter IK, nud 
R. also without issue, tlieir estate in at such ages to l.c |>aid llicir ports.i* 
lands could never come to two, and jor hunt of inch aw, then to the 
where L. alone wu surviving ; ergo children of S. 'Die niece dial with- 
Ihc rent-charge must dcaccud to dc- out issue, and it was contended dint 
fcndiuit os heir at law, being the sou the bequest over to the children of 
of G., the eldest son of tlie testator ; S. was too remote, for .1 the words 
for tins is an executory devise to two, for vant ufsu.A iuue, should signify 
on tire contingency of ono d^ing in for want of such children of A. an 
the life-time of Iho other two, which slioidd attain the said iwen. >rf it 
contingency must ariio within Use would exceed die rule \\Tiidi had 
, .coupuM of one life, otherwise it is confined these sorts of bequest* 
void; for it is plain that the testator (r*i.eci»lly of mere personal estates) 
intruded this benefit of survivorship to lives in being. But IxiH King 
dunng his sons Jives only 'Die court bold it to be a good executory devise, 
being of that opiuion, jiul .meat u as Mudor v. Mai net, T. 1737. 2 P. IF. 

? ren for defendant. Parsuut v. 431, and the decree wu* affirmed by . 

eacock.ll. 1725.8Mod.347 .1 idc tk loida, S Bro. P. C.3rt.'l. l u/c 
Sn wo v. Cutler, l l-ev. lS(j. Maswnburgh r. Ash, 1 Veni. 234, 
Badger c. lJoyd, I Salk. 8.33. 2.»7. .".04. S. P. 

440. M. B. testator's widow, up- 412. A. having the reversion in 
on hei marriage with Y. reserved a fee of lands (which outlie, mairiagc 
power to dispose of her estate as she of his ion B. lie had settled on 
should think lit, nolw iihstanding ire« himself for life; remainder to B. for 
coverture, and after her marriage die 9!) years, if he should so long live ■ 
devised it to her husband Y. foi litc, remainder to trustees und llicir heirs 
remainder hi jiarccls to her three suns during the life of B.j remainder to 
and their hr.rs, “ provided Uiat if tlio first and other sons of B. sue 
" any or e ; lhcr of her sons died un- ccssively iu uil male; remainder to 
“der 21 y earn'without issue, the the heirs male of the bodv of B.re- 
“ share of 'him or hem so dying veriion to A. in ft*), devised all the 
“ sbouid go to tlic sinvivor or sum. lands mentioned or contained in that 
" vers." J. B one of her sooj, died seuftmiui, ohJ aUnre of, issue of the 
under C-1 years, mid willioul issue, ji> body of and for rOtmt of heir* 
that U.c lands which were devisee to male of hit own hodr, to hil daugli- 
liim trust de ceod to the plaintiff and ter F. and the heirs of Iter body; nd- 
dcfcmuiii equally ; fur this 'bring a judgeu in Dam. Pror. that this will 
£ouii>- *n contingency, and having did pot give an estate by implicg- 
h»PT nml».wh«ahor it is by limitatiou tmu to B, • and therefore tlie' devise 
of a use, or by exfccutor) dense, the I to F. was executory and void, as 

A • ' • 
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toeing on too remote a contingency. 
Jsidif Lanesborough v. fax, 1 ; <. 

1 733. Ca. temp. Talb. 262. hide 
Lytton o. Lytton, 4 Bru. Ch. Ca. 
452, wlvcre tin* case is much com¬ 
mented upon. J 

443. A. devised till hw real and 
personal esute not before devised to 
trustees in trust, to pay his 4m B. an 
anuuity: mid if B. should have, any 
children the residue nf the rents 
to he applied towards their main¬ 
tenance during H.V life; ami after 
his decease, a umiclv nf such trust 
•'state to such child or chi!dieti as It. 
should leave their heirs, tfcc. and the 
other moiety to the children of tes¬ 
tator's grandson C-, and every mher 
child or childrcu of his daughter D., 
their heirs, ike. and if B. die with¬ 
out issue, the first moiety to C., 
^uuL/^htT child or children of D. 
mid their it.-irs, &c. and directed an 
rinnuul payment to such wife as II. 
should marry. A. died: ]i. married 
and hud issue, a son and a daugh¬ 
ter, and died; afterwords C. married 
and hail issue, a son and a daugh¬ 
ter, and tiled. Held, tliat the limi¬ 
tation to the daughter of C. was 
well supported by the estate in the 
trustees, or if not, is good as an 
executory devise, and the profits 
ahull go the children of II. Chap¬ 
man v. Blisxet, M. 1735. Ca. temp. 
Tails. 145. • 

444. Au executory devise of a 
freehold In a grandson unborn , a then 
he shall attain the age of *1 1 , is good. 
Stephen* v. Stephens , M. 173G- Ca. 
temp. Talb. 228. 

445. A. gave .£500 to his daugh¬ 
ters, and devised liis lands for*99 
years in trust, lliut if his wife should 
within four yean pay off the .£500, 
then he gave the lands to his wife 
foi life, and after her death to her 
M>u H. and Lis issue male and fe¬ 
male, and for wont of such issue, 
pj him and his heirs for ever, and 
the same term to wait on tho in¬ 
heritance. r flie wife did not puy 


the money, and the estate was sold 
under a decree. u|>oki a bill filed 
against II.; alterwnnls a bill was 
tiled agu -M the device of the pur¬ 
chaser by tlic son of 11. as heir in 
tail for the reversion cviiectunt on 
the terra of 99 years: lucre having 
bt*en no fine levied to the purchaser 
by the son to bar the estate tail, and 
llie purchaser having notice of the 
title., Lord Hnrthcirke held, that iliU 
was a conditional limitation in die 
wife for life, taking place rm an exe¬ 
cutory devise, (Jor Unit it could not 
be a contingent remainder, for want 
of a freehold to- support it,) and that 
11. took an estate tail, with remainder 
to him in foe; and though in this case 
tius iT.talc for life in the wife was a 
preceding executory limitation, which 
never took effect, because she did not 
|>ay the money, ;uul perform the con¬ 
dition on winch it was to arise; yet 
the estate tail to (I. was well limited, 
aud took effect expectant on the term 
of f)9 year* (a); and that this being 
an executory devise, the freehold de¬ 
scended to H. us heir at low to the 
testator, till five four years were elajw- 
ixJ. or the wife hod performed die 
condition (b). And his loiddiip ac¬ 
cordingly decreed in favour of the 
plaiulifTs title to tho inheritance. 
Iluipcard v. Stil/mgjlcet, M. 1737- 
I Aik. 422. (a) The principle that 
a remainder aver shall take rfTevt, 
notwithstanding the condition an nr r- 
ed iS the preceding estate, and on 
xrhieh the remainder is limitedshould 
never arise or be performed, is recog¬ 
nized by many cases. Vide Scatter- 
good v. Edge, I Salk. 22p. Jones 
u.Westcooibe, 1 Kq.Ab.246. Hop¬ 
kins r. Hopkins, Ca. temp. Talb. 24. 
Andrews c. Jiilbam, 2 Stra. 1092. 
1 Vcs. 421. I Wils. 107- 3 Burr. 
JC24. Gulliver v. Wickett, 1 VVila. 
105. 2 Stra. 1003. 1 Ves. 421. 
Wig*. Wig, 1 Atk. S82. l'onnnreaa 
%'• Fonnereau, 3 Atk. 315. Avelyn 
r. Ward, I Ves. 420. . Bradford r. 
Filey, Doug. 03. Statluun v. Bell, 
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vZMt X" ,0n ?i "i hil “^i T - I «s!ft 10 the Haunter for life, wi* 
liep. Doii r. J)sul>anl, 5 Kro. I conliuge 


C h.-Ca, .OfjS. (l>)/ ///,• r'.'flw Pay's 
ca. C ro. i Jis. 878. Got o t'. Gore. 

* ^ • -8. Hopkins f.'H opkins. 
G*. leinp. TnH>. 44. Wig r . Wig, 
I Aik. 36 m. Trevuninu r. Vivian, 

• V •'?. 4.10. Pollock v. Stones, 2 
Vos. JlM. Smith v. Newport, S'Aik. 
344. 4?(i. 


coiilmgeut remainder to such heir of 
her body as should bo living at the 
time of her death. Rrad v . Slo t/. 
T. 1743. -2, Aik. 640. 

44U. A, limited £ 10.000 in faiforc 
of the i«mie of the body of IiusIkumI 
and wife, lo B. in li#il; the rentniu- 
ilrr is vnttl is an executory devise 


aaH \ -1 -• ji j • a. | being too remote; otherwise, whir© 
44t». A. devised lands in trust for I the fimitauons arc for lift;, Umt turn- 


B. for life, ivnisdrtdc/ in tru.Nl for his 
son* successively, remainder in Duet 
for the future sons of C. remainder 
o'er, and llic testator provided for 
the disposition of the rents and ; r.>- 
iita «binug the minorities of those n ho 
vcie tn take in future. B. died in 
tOKtutors life-tiiue, and it was de¬ 
creed, the contingent limitation 
^Jiould enure as-executory devises, 
and dial the. profits from the dentil 
of tlm testator flJl the bulb of a Mini 
of B. should go tu Ihc heir at law; 
and uflrruani*, a .son being horn lo 
B., upon the death of that soil it v\as 
decreed, that the rents and pn.lits 
would belong to tljr. heir, until sonic 
should become i.nlitled under 
the limitations in the will. Ilopluu 


filling it to a failure of utxuc, during 
die live.- hi being; and in llie. ease of 
executory devises, it b in hoen hehf to 
lie a reasonable coimtiuctinu if it 
ialls wiiliin the compass of ever so 
many lives in being at tlio same time. 
lratfordy. fiixhw, E. I74fi. :5 -Aik. 
44^. P id* Hodgson p, Biimcv, C 
Atk. 8 [). Bcaucltrk r. Dormer, JJ 
Aik. ;J 09 . 

4j0. Testator dcviacdj'j-. -rear 
anil peisonal estate to tfustecs, and 
willed that the tirst .son of A. when 
he should attain 131, should luwc it, 
and his heirs male, and that he 
NJiould bo well educated. A. hod 
no son at testator's death. Held, • 
a rrooii executory devise of tlio real 
ami dial the into mediate mils 


r/rT- > fiqwuw amt thalthc into mediate n uts 

/ft Vi* 7 ;?' ‘t M • s, “ ,,:Ia btlo,, B 10 llic l.ui. of to*. 

iw .V' U,n ’’ but "** «•« *o«M 


I'oile, a rorrcctfd ro/>y of liiii ru-. 
Kflj by Laril Loughborough 
Vi Halxrghtun t. Vincent, 4 Pr,.-. 
Cli, (. a. .‘3}K>. / i/e llievi r, 1/,^/ 
Carth.310. 4 Mod. 48‘2. NgalmV 
f. Bosvillc, flop. temp. Jiardw. 2J8, 

1 ST l« 1 *^ t ■ 


Walter r. 


Kcw.'S/C. 13 


Vcv6lG. Hocc.Morga . 

7G:3, 7(5o. v r - / .i 

447. 'restates devised to A* and 
•Jnh heirs, and if lie should die before 
.(3i, then to B. f rhi« is a good exe¬ 
cutory . rlegtf c to B. being limited to 
take eittBiii an eyent which must 
b «PP«mW'M> ,1^'cajnpMt of n life 

^«6tcnA«iK*l hi. esttte to 



vmsu upon the birth of a t*ou of 
A. the.renin being applicable lo the 
education of that »on. Bullock r. 
Sto/m, T. 1754 . -2 Vcfc 521. f «fe 
Pophaio o..L*dy Aylcabniy, Auib. 

Uo. 

451. Devise to E. II. for ever, 
if lie have a son who shall attain Cl 
but if he die without a son to ij^ 
h*?nt, then the son of W. JHL. aJmll 
!*** ,rhifl “ «« ^ite in fee " 

? b I 1 : *?* an rf 


leatk 

. . . Ca. 

ft* the let tutors bro 
,. .fny TDvtrictioo as to 

«wth, such psrt 


•i 
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of his inheritance as tlieir conduct | it mm/, and Mr. F. (in his4lii oil. 
niay deserve; but if at the death of A4j,j Min'd to hare chained his 
itis brother there should Ik; no chil- upininn, #/;.*,7 nrqnicm'fd ny/er the 
ilrtm, then to A. This is an esc- nu*lnadirbiuitnid Sr! wviir^icl w vn, 
culury devise, which, if il took place, 2 Barr. 11:11. 2 HI.’ Rep. 251. 
would defeat the intcicat of the ami Roe v.II. BJh. Rep. 
brother's childrcu. Lieut mid v. .70; and Moore v\ Hawkins, cor . 
' sigu*stz, T. 1789. C Bro. Ch. Ca. Nur/hiugtou, C. cited. 

• IdA. ^ 4.W. Executory devise are not 

4;#.*). Devise of personal estate, to be g-nerm-d liv the inlet of law, 

rmd of the renin and profits uf real; as to common lawconvryimec*; but 
the interest to accumulate uml l>«- j the question is whether they am to 
laid out in land, to be conveyed with | happen within a reasonable li.no or 
the real, to the y-uu«je*t or only nor. 'pm rale as to eucut-ry dc- 
aou of die trustee at 21. Hi Id. vires all.iwin^ any number of lire* 

a vested interest h> executory dm i»n in In-in*;, affords a rcasoua-.h lime 


ni aif only surviving son. und to 
wait till the death of the father, 
but liable to be devested by llie biiih 
of another sou. Jlw twdee sur¬ 
vived his son, and received liie rent* 
;iT 1 d m V s till his death, but iur. . r 
laid them out in land: liio.«cacciucd 
after tlw son made liiv vril!, were 
held to be ail equitable interest in 
land, and therefore to puv* under 
it. Pern/ v. Philips, M. 179-'>. I 
Veil. jtm.251. 

4.>4. In cases of contracts for 
•loud made before, but executed after 
* making a will, the subsequent e.\c w 
culioiris not a revocation; the legal 
interest coming in we afterward*, 
would not pass by the will at law, 
but in equity is bound by the prior 
devise of the c.quflahie interest. An 
executory devise is in its nature 
equitable, and becomes legal estate 
only, by upplicatiou of the sfatutc 
of uses, which executes every species 
of interest that a court'of equity 
would before, mid that had been 
extended to Cases not in the contem¬ 
plation Of the statute. An eqiutable 
lien ift : .ap;‘ equitable obligation* to 
do according to conscience, and a 
devise of it; i* good io equity, as 
well as of every othet equitable in¬ 
terest 8. C. •' Feafne 

took it to he the cleared bf all cases, 
that a springing Mar rottf not be 

devised; but it n nom deddfd that 

* . ■ ■ * 


lor gestation, und 21 yi-.trs is now 
the clear law. Estates may be mi- 
tdici^ble for lives in Iming, ami 21 
years, imerely bntttitso a Ijio may 
be an iufaut, or eu v Mitre su mere; 
lJ)t refore, the words born in due 
time u/ienoard* csimiot be held to 
menu in.no tiiaii children m the 
womb at testators death. M(Ht 
executory devises arc wiihoul any 
freehold to support them, mid iho 
number of contingencies Is lint ma¬ 
terial if they are to Inppcti withi.i 
the. limits allowed by law. In u 
limitation to the- heir male of A. 
if he shall have one who shall attain 
llie age of Cl, there are three con¬ 
tingencies. It is good, though the 
heir should not be horn under t-*n 
inmilli.i after die death of A. If 
Iho # law allows tliat, upon what 
ground shill not a day In lore the 
birth be allowed? and if lliut is al¬ 
lowed, ten month* roust be allowed, 
for it is too short a lime to create 
inconvenience. Pxnoelf, J. gives the 
same reason for allowing it before 
the estate vested. Twenty-one years 
arc allowed because the law considers 
that time reasonable. I f a limitation 
after a life of" 10 . mouths and 21 ' 
years k good, il is ibcbuiprchcmuble 
to ^ay, that a devise to an infant en 
venire mi mere die day . before he is 
horn can be /{^y execuloiy 
doqsa ta ^^^ tUaft^oes not tend 
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to a perpetuity, by making an estate 
unalienable beyond llie period al¬ 
lowed by law as to legal estates. 
Though the judges, since the revo¬ 
lution, have disapproved of extend¬ 
ing executory devises, there is no 
instance of a limitation of die num^ 
l>f r of lives, neither is the purpose 
of accumulation any objection to an 
executory devise. ihcHutson v. 
Woodford, E. 1799- 4 Ves. 317. 
31$), 320. 327, 3*28. 331, 332. 337, 
338. Affirmed in Dow. Proc. T. 
1805. 11 Ves. 112. Vide Duke 
of Norfolk’s esse, 3 Ch. Ca. 29- 
Love v. Windham, 1 Mod. 50. 
Scattcrgood t. Edge, 1 Salk. 229. 
Robinson v. Hardcastle, 2 Bni. 
Cli. Ca. 30; as to the limitation 
of the i mmb*r of Hva. Et vide 
llopkinx v. Hopkins, 1 Ves. 2(»8. 

1 Atk. 581.. Stephens r. Stephens, 
Ca. temp. Talk 228. Rogers v. 
Gibson, 1 Ves. 485. Duke of 
Bridgewater v. Kgerton, 2 Ves. 122. 
Chapman r. Blirarl, Ca letup. Talb. 
145; as to the accu/nulativH of real 
estate. Et ride Alkinsou r. Turner, 
Bam. 74. Studbolnn* r. Hodgson, 
3 P. W. 300. llullock v. Stones, 

2 Ves. 521; as to the accumulation 
of personal estate. Vide etiam Lc al¬ 
dington v. Kime, 1 Ray. 203. 
Goodtide v. Wood. Duke of Nor¬ 
folk’s case, 3 Ch. Ca. 29; as to the 
allowing 10 months and 21 yean, 
after /ms, in being. 

456. A. possessed of a termj do¬ 
med it to his wife for life, remain¬ 
der to bis first soa for life; and if 
he die without issue; to his second 
son, &c. The. remainder to the 
second son writ held void, for the 
of a term cannot depend 
ibility so remote as dying 
issue, though objected in 
ease, that the devise waa not 
to the lire! sop and his.insue. but 
given to him*for life* .only, with an 
lory devise to the second son, 
‘ c.contWcocy of the first not 
tune of his c^eatB. 





J*nccv. TVyndham, 1668. 1 Vet* 
290. «3 Ch. Rep. 14. 

457. A man devised a term for 
years to 1. S. his heirs, executors, 
ami assigns, for ever; but if lie died 
before 21. leaving no issue, then 
to 1. D. The devisee died before 
21, without issue, and the remainder 
was belch to be good. Martin v. 
Lang, T. 1690. SVcru. 151. Pre. 
hi Ch. 15. Vide Stephens u. Ste- 
phens, Ca. temp. Talk 228. 

458. C. M. by will in November, 
I8IX>, devised all her real estate* to 
trustees in trust to sell, and after 
payment of legacies, she gave the 
residue of her personal estate to die 
same trustees, directing them to col¬ 
lect her debts and convert die whole 
into specie, and further, after debts 
and legacies paid, to invest the pro¬ 
duce of her real estate*, audJJj»; jo-* 
sklue of her personal SlTut in¬ 
terest in llie public funds, or «n 
real securities, upon trust to joy 
thereout £ 10 per annum !'• A.T. 
lor life, and the residue of the in¬ 
terest monies to her sisters K. (k 
and M. V. for their live*, with licuo- 
lil of vnnivorship, provided that so 
much os should accrue to 1'1 G. 
during the life of J. G. her husband, 
aliwuld not be jraid to her or to any 
person for her use, hut sboidd, 
during liis life, be invested by the 
trustees in real or (government secu¬ 
rities, and that die intprcst which 
should accrue thereon, rfiould be 
added to and accumulated with the 

1: and noon the decease of 


c 


l ppon 

the said J. G. the aid capital, with 
the accumulations thereof, should be 
forthwith paid or transferred to the 
said E. G. but if she should be dead, 
then testatrix bequeathed die same 
to M. V. if living, and .if not, then 
the same w*a to sink into the residue 
of her personal ^estate:., anil upon 
further trust, from and after the 
deceuae'of the ; wiftfiyor of them tbo 
aid E. Q. andjtf. V. to transfer the 
firsthand last mentiopod tfust funds, 
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mkh the accumulations thereof, in 
case the same should hutn sunk into 
(lie residue of her personal estate as 
aforesaid, to other persons: under a 
bill by li. G. and her husband, the 
accounts having been directed against 
the trustees who were afeo execu¬ 
tors, a petition was presented to 
the Master of the Roll* by the 
1 plaintiffs, praying a declaration that 
the proviso directing the accumula¬ 
tion was contrary to the late statute 
of jy Sc -10 Geo. III. c. 98, and 
therefore null.and void, and that the 
petitioners were entitled to tin* full 
benefit of tlie will as fully as if *udi 
clause had not lieeti inserted, and 
also praying a transfer to the Ac- 
Couotant-Gejicruj, &C. which |icti- 
lion liis hoiiur dismissed, and |>*ti- 
tioners now applied to the great 
,g«d. Per 1-ord Chancellor, the 
€|ihViiou whether the inicaiioit 
up|mar8 to attempt ail accumulutiou 
fur more than the life by deed or 
CL years liy will, tlie whole shall 
be void, or whether it shall take- 
effect for tlie period during which 
the legislature meant it to be strictly 
lawful to direct accumulation ? Pre¬ 
vious to tlie slat* & 40 Geo. 111. 
c. 98.) it was competent to a man 
to dispose of property by will, and 
the authorities seem to go also to 
accumulation of rails and profit* 
for a life or livc* 9 in beiug, and,Cl 
years and a little more, meaning tbc 
time of gestation, and without con¬ 
sidering whether that may ho pul 
at the beginning os well as the etui 
of the period, the point is, . whether 
the legislature meant to apply die 
principle long settled as to executory 
devises,, that .if limitations arc di¬ 
rected which go beyond the period 
allowed, .it .is void for die whole, 
and not good for the tiino allowed 
by law* the party hot having said 
that. As to estates fog We. and for 
years, when the law speaks of one 
as larger than the other,-it docs not 
took to the .quality of duration. 


Upon the direction of the art, tli:ir 
tlie rents and juofita, so long as die 
same shall b<: dime led to be accu 
mutated contrivy lo die provisions 
of. this act, shall go to such person* 
as would have bccu entitled if kiicIi 
accumulation hud not been directed, 
the question is, whether if any part 
goes beyond the period in which it 
might be coiifistriit with the act, it 
is void during the whole period to 
Uic vcmiuulatiou directed, or for 
such time only, during wliicli it 
could not he lawfully directed ac¬ 
cording to die act? Upou tliat his 
lordship said it was necesnary to 
consider the point alluded to, that 
cases may ari 4 ^* as to wluil is to be¬ 
come Juriug die residue of die joint 
lives after Uio 21 years, of die fruit 
of die luud accumulated during die 
21 years. Wlieu the petition came 
on before his lioimr, his opinion was, 
dial upon the true construction of 
die act, die accumulation directed 
during the life of the husband, if 
uot io fact going beyond 21 years, 
was good, ami il it uni in fact con¬ 
tinue beyond that period, yet upon 
the true construction of die act tlie 
direction was good pm ta»lo , am! 
during the period of 21 years flu? 
reins and profit* were well ilircctcd 
to accumulate, leaving it to the law 
to determine wliut should become of 
die rents and profit* to accrue be¬ 
tween the end of die 21 years, and 
die txpimlion of the life, und of 
course to determine also, what should 
become of the interest of the fund 
created by the accumulation per¬ 
mitted for the period of 21 years. 
Lord Chancellor then proceeded to 
consider whether his honor's judg¬ 
ment was right. His lordship said 
the origin of tbc act was well 
known (a). Before that the law was, 
dud,, by executory devise an estate 
might be . prevented from vesting 
during n life or lives in being, und 
21 years, and a small portion of 
U*c‘ period of gestatiou. lu 
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Long v. Blackfill, (3 Vcs. 48(5. 7 
T. Ut‘|t. 1 no.) the miration first arose, 
whether that pern* I could be alltiweJ 
both at tlu: liogiiuung und tl:c end, 
tlial ii, whether a child vn rcntrc 
be considered a life in being, 
the fcnninui u quo the tiiue was to 
run. Whether the law is according 
lo that decision or not, it was quite 
a settled notion previously, that by 
executory devise vn estate might be 
pro?eoted from vesting for u life or 
lives in being, aud .21 years, with 
that small addition at the end of the 
life, subject to alt question as to the 
inconvenience from die circumstance 
of selecting a great number of lives 
which might heconsidered tub indict, 
bat it was always conc eived, that 
for the period during which the es¬ 
tate could be prevented from vesting, 
the reuts and profits might be di¬ 
rected to accumulate. Such was 
supposed to be the capacity wliich 
ever) testator aud gran tor had; the 
act passed, but his lordship believed 
the object of those who introduced 
it, and the idea-of all was, that in 
general, if hot iq all coses, those 
rents and profits wpuld have gone, 
not to persons claiming by disposi¬ 
tion, but by the effect of the act, 
striking out of the will the direction 
for accumulation to .'tin mo entitled 
by intestacy; fat, *'if literally pur- j 
sued, the testator might give his es- | 
Cate to a; person .not to take till the 
expiration of Si vein after ar life 
in being; onff if %*' said nothing 
about accumulation^ (he rents and 
profits would be undisposed of, if 
he directed “what the act authorizes 
him lo diljett; ■ th*tfor the first Cl 
yean after his death there should be 
accumukitiou^atthe end of that 
time there, niigbt be a very long pe¬ 
riod, doling wfucji; ihci; rents and 
profits froald go to m -fcie 3>&tbe 
diiponiion;. b«. in fee;qu»' cl^hl; 
estate wimJJ beiionx to tjw lieir, obd 

in tl^^/pfc^oal Wute, “ 
there was tr« 


what was not before disposed of, in 
ll»c next of kin. Tbe sort of case 
Imforc the coart does not appear to 
Live breikrauch in the contemplation 
of the legislature: it is material, said 
the Lord Ciiancellor, to atteud to 
every word of the act, for the lan¬ 
guage is not very similar to any other 
act with either enabling or restraining 
clauses. The phrase “ partial accu- 
“ mulattoci" is rather expressive of 
the effect than of direction, but con¬ 
sidering the subsequent part it must 
be considered what shall be directed 
to be accumulated. If the art 
stopped at llio declaration that it 
shall be null and void, the estate in 
the locau lime would be considered 
as not given, unless falling into die 
residuary devise, and therefore the 
rents and profits undisposed of must 
have gone to tbe heir; but the qu ^fr. 
tiou is, wlicihrr the following' 'words 
are not so explanatory of the former 
as to allow in what sense the legis¬ 
lature used the words, declaring that 
it should be null and void, and whe- ’ 
tier, taking the whole clause together, 
it was not meant only as far as by 
tbe subsequent word* it is directed 
lo be M) considered ? Hi* words* 
u so. long* admit of two conutroc- 
lious: one, so long asdic same by . 
the effect of the declaration in the 
will shall be capable of being accu- . 
ninja tad beyond tk) years from the 
death; the other, so long as the , 
same sliaJI be directed to be accumu¬ 
lated contrary to the provisions of 
the act, the accumulation being un-. • 
dcrMood to be contrary to the act,,; 
if directed by the will tor more than j 
21 years. It was ajgued, that tlie- •’ 
direction to accumulate ibratife. 




is a larger estate 
"gued . 

"WL 

QKfrO fan 
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ditposition. 
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not capable of being supported i.i | !$ eb\ious diaf many vases i!*« 
law, because the estate may vest ! old law of executory devise. an.I :a - 
before tlial period n ms out, and! ciimnUu^n aw wot provided for by 
that is very well settled; it was \cry diis ar.l. Lord Chancellor doubled 
much discussed in the case of Lord I whftlicr thepresent rant was thought 
Mty» will: it is insisted tliat bv j of, for by the will tl»c estate was 
analogy this act is to be so Construed. [ given not by executory devise. Imt 


There is no doubt but a life estate is 
a larger estate, not with regard to 
Munition as to time, but am to the 
interest taken in it As to the 
analogy between executory devise 
and die law to be considered as laid 
down by this act, if the act itself 
don?, not prescribe what is to be tlic 
effect of ihe direction, the analogy 
may (ns reported lo in order to dis. 
terni'uic flic effect, Imt if the act 1ms 
iba-lf mid what is to be dio effect, 
\vc cannot upon analogy go farther 
Ilian to apply it as far as the direct¬ 
or words of the act will allow. 
The eiemilirg and refitraining stutu tot 
as to leases were alluded to, tlio 
whole doctrine of which is to he 
found ill Bacon's Ah rid* mm l , tit. 
Lta*e, the true principle of which 
eeeois to be, that the intuition with 
reference lo which tlio act, and the 
expressions contuioed in it, nrc used, 
must bo considered, and iu those 
cases iu which particular terms, leases 
for lives, or.'21 yews, are pointed 
out, it is iu vain to say it is lo be 
considered good under a statute, 
which lias said, if otherwise made, it 
•hall be void to all intent. Ac to 
the act 39 Hen. VUI, it lias been 
considered particularly • iu SuttfU 
• v. Trinder , (Cro. Car. 99) that- 
those words not being contained iu 
that act, a construction may be put* 
upon it to make die lease good; that 
tliereforc jgoea. no farther than that 
in the'CoastfaefioB • of this act, the 
intention of tb^legislatuns upon the 
words must be considered, and how 
far it tit jtiWidde.fo.ti*£e good, 
what is directed, nfart Mog had 
lo the termfc in width th* 
and die consequence* c 
that prohibition wc n i i .It 



by creating u trust In pay the annual 
profits, and darn follows ll.e direc¬ 
tion for accumulation: if that direr- 
riou was struck out, it is contended, 
that (lie effect is not as in oilier caw* 
that those profits would lie undis¬ 
posed of, but that it must be con¬ 
sidered as n gift in praac/iti, aud 
dial die chiusc for accumulation docs 
not prejudice their iu.mediulcly en¬ 
tering intu the oujoyiuout. His 
lordship said if it whs necessary to 
decide that question, much ini dit 
he urged, and it is not cie.tr upon 
die will Uiat it could necessarily be 
niude out, that there was u gift m 
presenti if this direction was struck 
out of the will,, for the whole imur 
be taken together: but it is doubtful, 
whether, supposing it not struck out, 
the direction is void altogether, ho 
cause it is not a direction for accu¬ 
mulation during iil years or le ss, 
hut wliich^uay happen to operate 
during a |>Slod dmt may last longer, 
admitting also that it may operate a* 
a direction tor lew .in effect, still 
Lonl Chancellor mid, the construe 
lion which luui becu put upon the 
act was the right one. The dimcnliy 
was strongly put, that supposing Ihu 
Jifc of die husband should happen 
to.endure for. more thou Cl years, 
what is to become of ihe pnilita 
accumulated at the end of CI years, 
and it is well put iu those ha ins upon 
diis will. It is now clear, that ac¬ 
cumulation oiay be directed for C1 
yean where an executory devise is 
created a* large ft heretofore, and 
when therefore there may lie a very 
long interval. . UW Same difficulty 
might occur .: upon a will/ precisely 
in-tite Ureu of tfre ft upon dm 

se testator 
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h^d a son a year old, ami a brodttr, 
ami dial lie expressly directed accu- 
mtilaliun for 21 years, and subject 
to that, gave tin* estate to his eldest 
and after the decease of hw 
dtkst son to the eldest son of hia 
brother: suppose the will contained 
a (liiection tint the property so ac¬ 
cumulated under a direction admitted 
to be legal, should go to the jktsuo 
who under lliosw limitations was to 
take the estate, it is dear, though 
the direction to accumulate is only 
for £ I yean, yet under the combined 
effect «f the direction and die law, 
there might be ou accumulation for 
40 years, for if the son lived till 
just about llie end of the first CO 
years, and then died, and the brother 
hud a son a week old, mid by his 
will he had provided a maintenance 
for his own son under dm direction 
of the law, that accumulation .£400U 
for instance, roust, during die mino¬ 
rity of that son, accumulate in this 
court. It is clear that he would 
toko the accumulation of 40 years, 
though the legislature did not mean 
that, and tiiere would he no difficulty 
consistently with die principle which 
is to result from this determination 
in deciding that, whenem it arises. 
Lord Chancellor said he could pul 
runny cases in which the same dmi- 
cnlty would occur/if the directum 
for accumulation was in die vei> 
terms of the' will. Hu lord-hip 
concurring in opinion with thes-M as¬ 
ter of dre lid Is, dismissed die |>e- 
tition. Griffith* v. Fere, M. 1H03. 
!) Vcs. 127. FitfetaVlTidlusson r. 
Woodford, 4 Vea. 2£7. 

•Mfl. Where diere is an executory 
devise oyer, even of a legal estate, 
this court witf hot permit timber to 
be cut, nftror especially hi the case 
of a trust estate. $lah*fusid v. Hu- 
hergham, M^}804. ftrV« 27d. ... 
4<>0. PyT.• devised real ealata of 


sonal estate amnnnting to above 
IfiOUjCtOO to trustors, and their 
heirs, &c, upon trust, during the 
lives of testator's son*, A. B. and C. 
and of his grandson D. ami of such 
other sons as A. now lias or may 
have, and*of such issue as D. may 
have, and of such issue as any odier 
sous of uiay have, ami of such 
Mitts *a B. and C. may have, and * 
of such issue os such sons may have 
as should be living at Lis decease, 
or bom iu due time nftenraid*, aud 
during die life of the survivor, to re¬ 
ceive die rents and profits, ami, from 
lime to time, to invest vlic set roe, and 
die produce of timlicr, &c. in odier 
pure)cists of real estates, ami after 
the death of die survivor of the said 
several persons, dial the said estates 
shall be divided iolo three loti, and 
that one lot shall be conveyed toj]^ 
eldest male liueal dusotnidaiiruicii 
living of A. in tail mule, remainder 
to the second, &c. aud all and every 
other male lineal descendant or de¬ 
scendant* then living, who dial) be 
incapable of taking as heir in tail 
male of any of the persons to whom 
n prior estate is limited of A. suc- 
crbsively in tail male, remainder in 
| Cipuil moieties to the eldest uud every 
! oilier nude liueal descendant or cks 
sruukuits then living of B. and C. 
a** tciiauta in common hi tail male, in 
die same manner, with cross remain- 
den, or if bill one such male lineal 
descendant to him iu tail male, re¬ 
mainder to trustees, their heirs, &c. 
The oilier two lots were directed to 
bo conveyed to the male descendants 
of B, aud C. respectively .in the same 
manner, and with similar limitations/ 
to the male descendants of their 
brothers, and to t)rtftrustees in fee 5 
and it was directed/that the tnuteei 
should stand, scifri yipori the failure 
of Jtfae 'ual^Poital.iKsceBdaiftB-pf A. 
B. as aforesaid,'upou trust 
die aimual'yalae uf atar ,£5000, 4 ^/ 1.10 sell stad pay- the produce to hia 


other states directed fo be pnN 


■T 


with 


mijogty, liil bun and succutton, to 


Uw rwi^^f.ttf pfr-l.tiawof tbe sinking fund, the 

h : v .l%r • **>• » '• ***'*,. * .O. - • 
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Cumulation till tliu pnic1ia«*s or sales 
c an take place, to go to vim same 
piirpu-r, with a direction, that all the 
por-mu, becoming entitled, shall me 
tlie surname of the testator only. 
I'he decree, establishing thtf trusts of 
Iho will, was atliniicd by the House of 
.Lord* upon appeal, 'Chcl/nmon v. 
Jlwlfonl, T. JSOo. II \V. 115. 
For the Lord Chancellor's decree in 
this tauiHC, see 4 Vca. 227. 

•Wl. A testator may give a life 
cisf*:lc lei be appointed by the sur¬ 
vivor of 1000 pencils S. C. ibid . 
I4.i. Jit vific Kohinson r. Hard- 
c-jmiIc, 2 Bro. Ch. Ca. 22. 

dfltS. So may property be limited 
in such a manner us to mukc it un- 
ali. nuhlo during any number of lives 
not exceeding that to which testimony 
ran be applied, to determine wlicu 
UiO. .-..vvivor of tliem drops. S. C. 

40:). Iii executory device, the time 
of gestation umy be taken both at 


die beginning nnd the end. S. C. :h. 
I4f». lit vide (inlliver v. Wioletf, 
1 Wil**. 10.#. lr*ng lJiackall, .5 
Vc*. 4Si). 7 T. Itep. I O’;. 

4 Or. There is no difference in tbo 
execution of an executory Inisf, 
created by will, ami a covenant in 
marriage article, yet there is a dis¬ 
tinction between a will making a 
direct gift, ami articles containing a 
covenant to be executed, but none be¬ 
tween a covenant upon consideration 
uf marriage articles, and on executory 
trust by will. TaumIh v. Af eucuale, 
E. IHOfi. i2Ves.227.230, aiulsco 

thi! chsch there cited. 

4W.5. The limitation permitted to 
executory devise, is 21 years utter 
lives in being, ullowiug iln: jieriod 
of gcsiulion. S. C. it/. 252. 

'Ittfi. A directory clause in n will, 
raising on executory trust, the court 
will always mould lotlic purges of 
die testator. .»S. C. ibid . 254. 
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0/ Devises of Land fur Pnu/ncrtt of Debt* and Legacies . Of the lVo*dt 
/•t/ irliic/t a real Estate is chnrgal therewith, and fie nun of mat ten con- 
tracer!at and Questions arising belretcn the Devisee and pc/svanl lie- 
jirescnlfUive 9 and of the Cases vhert the Devisee shall have ttic Aid of 
the [tersonai .Estate to exonerate hint. 
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tract, became that doth sot bind the 
land until sequestration; but so Far 
as Hie personal estate did extend, his 
lordship ordered, that the debts 
fdH.old be paid in the order that the 
law directs, and there a debt, by a 
decree in Chancery, should have the 
preference of a bond.. M*W; 
U.1679. 2 Eq. Ab. 459, pi. 4.' 

. 4G8- J S. lent R^lfiOO with su 
intent to fond him 4 1400 more, and 
took a mortgage. ;wr'the moucy in" 
* name. J. S. died, and his ex¬ 
ecutors refused td ' lend the other 
^1400, whmupdo P.. advanced 
£ 1500, and purdused an annuity iu 
fee out of the lands contained iu the 
inorigage, aud took uu assignment 
of the mortgage to protect his pur¬ 
chase, declaring the uses to be lor 
the benefit of him sod liu lit-iia, and 
then made hi* will, and appointed all 
his debts to be paid,' and particularly 
mentioned,the debt of £IfiOO to the 
estate of J. S. and devised bis retd 
estate to his nephew. 'J V widow, by 
the custom pf Tor*, behm entitled 
to a moiety of tfiq pcrMouaf estate, a 
question arose bet wee u the widow 
nnd the nopJiow,>Wher this jfilWJO 
ahould be paxj.oiit.uf the personnl 
«tatc? Ptr Lord -Chancellor. IV 
devisee shall the aid.of tise 
personal eatate to OKbarge the real 
as well aa an 'Aeres foehn, and de- 
creed accordingly. Pockley r. Pock- 
fcy. fi. iCaVl Vem. A6. « pi.te. 
84, lioptMfe. Popley.. In 
Gff/fohV, £f«»eAekiAtk.436* Lord 
7ion/a'icl.'auld > thiS linLS the first case 
where.^.llm r^hpeattoA’ war determined 
in fatof (iifpr^aec of part of the 
real efete'orrfyf and tliat Lbrd Not- 

had been followed 
wt Gower v> 



470. A. obtnined a decree for 
■£2700 against B. who appealed to 
the House of I^ords, where the de¬ 
cree was affirmed. B. on petition, 
obtained an order for a re-hearing, 
and immediately falling ill, made his 
will, and thereby devised bis land for 
payment of his debts. Decreed, that 
aftet oil the simple contract debts 
were satisfied; A. should bo paid this 
drbt Norflcn vi Nonleu, H. I(j82. 
1 Vem. ‘its! 

471. * Mr debts and legacies 
* being first deducted J devise all my 
y real and personal estate to J. S.” 
Thin ihiounts to a devise to sell for 
payment of debts. Newman v. 
Johnson, E. 1082. I Vem. 45. 

47If an equity of redemption 
or trust estate is devised to a fttrangt-r 
for payment of debts, nil debts shall 
be paid equally. But if the ihTiecc 
is an cxicutor, tht* land becomes 
legal assets, and then the debts must 
be paid according to tlieir precedence 
at law. (lir/ins v. Lee, M- 1082. 
iVem.GJ. . 

47 3. One seised in ta il, and of a term, 
iu trust to attend the inheritance, 
levied a fine, and by deed subjected 
the land to u debt of «£l000, but 
declared, that after that debt was paid, 
the land should be to the' old uses, 
and be then «levied the lain) for pay¬ 
ment of ill his debts. Decreed, that 
the land should be liable to the pay¬ 
ment of all his debts ra general. 
Turner * ’ 


SB, 100. - To 

P°rti vrmi, 

[be was but 

■s&k* 

b*d . an w 

IR him 



liui_, , ,, 

Wfc 

kfcimlhii. 

not pan.' . 
Tttl. .1 Vin. 8< 



decree <tbe jto- 
far it seems 
of. the in- 
it 

. . j 1,0 

*2$ - 
fete, not- 

... th.t 

Uthould 


.-'SwhMto'pay 
_ Out'df the rpnta 
rt in*y b» told: otherwise 
il touts. But if ouch 
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trust be by. deed, die land cannot be 
sold in either case. Anon. M. IG 8 * 2 . 
1 Vcm. 104. Filled Vent. 357,and 
tWe Hcycock v. Hey cock, 1 Vera. 

S id6. Berry v. Asklinm, '2 Vern. *2(5. 

475- If A. articles* to buy lands, 
nnd before conveyance W devise* all 
Ilia lands to be sold to pay Ilia debt* 
and legacies, tlie lands, will past, 
though he whs not seised sit die mak¬ 
ing of the will, nor did be republish 
it. So, if a man devise* all hi* land* 
foi payuicut of bis debts, and after-, 
wants purchaser land, equity will de¬ 
cree u mile of the purchased lauds 
though llicrc were no piecedcut ar¬ 
ticles. Pridcaax v. GiMtoui. M. 
10*4. I Cb. (X 144. Fide Dnvic 
v. Beadsham, 1 Cb. C*. $0* liuuter 
r. Cook, 1 Salk. (1S7. 

476. Uuder a devise, of land for 
p'«tneiit of debts, a covenant entered 
into by the devisor when just of age, 
and a student at Cambridge, to |>ay 

. ilia sister’* portion, though taken by 
surprize* shall be performed, fjjrd 
'Holla v. Lady Carr, H. i<J 8 G\ 1 
.Vem. 431. 

477. A- devised all his lands to B. 
and the heir* of hi* body, remainder 
over, find in another part of lii* will, 
^reciting that he owed B. money,) be 
gave liiiQ all bis personal estate, and 

• made him bis executor/ willing him 
tp pay. lua debts. • It - was objected, 
that a tenant in tail could not be a 
trustee, .yet .decreed that both the 
real amt personal estates should be 
.•did for wyment nf 'tbi.. festitovfs 
debts. iVlowdiHf j, 

l VacMUl. .ftofij ln/tfcopk 

«. Sparta^ iW&XkW. 

pau^/orr* twv leUfa# or 

’fjofi* .... 

are not 
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the tostutors debts. TTic general 
clause at the beginning of the will 
shall be intended only of the p«*rso-. 
ual estate, and the pecuniHry legacies 
thereout devised. Eyles v. Carey , 
E. 1607 . I Vcrn. 457- 
479. Where debts, tie directed by 
will to bo paid out of rents and 
profits, tho court, if Jt iancccMary, 
will decree a sale. Retry v. Juk- 
hum, T. 1687. *2 Vern. St}; Vide 
Hcycock o. .Haycock, 1 Van. 5250. 
Auon. 1 Vero^VlM. 

;*480. liunds were devised for pay¬ 
ment of debts and legacies. It was 
decreed liy Lord Nottingham, in the 
case of Sir John Bowk*, ibni debt* 
anil legacies should be paid pari 
Ihusu, but that decree was reversed 
by I/jrd North, who^giive preference 
lo iho debts.. Lord JefTria, liowevcr, 
said, ho was dissatisfied with that 
opinion, and would. iJonsidcr of it. 
In the preacui case he tlnmght the 
debta.aud legacies should be paid iu 
equal proportions. Gotling v. ])or* 
ney, SI. 1007. I Vetu. 4 H' 2 . Vide 
Hixoh v. William* 1 Cb. Ucp. 248* 
where Lord North decreed the debts 
to be fust paid.- * 

481 . A. made hW will, tad I. S. 
bis executor, ..to whom ho gave a 
legacy of £<&. '' AU hi* lauds he 
‘devised to J. If.* oa condition dint 
he (Mid bis debti A&Jcgmjes, with 
power for ihe creditors to enter, if 
the debte were not'pau3 within two 
mondw, aod^W' kg^tees, if not 
paid, ^ithi^^h^ montlis/’ Upon 
iliis case, •‘‘dugs^lob arose, whether 
the penonaF estate should 'l»o first 
applied in enae of thc real relate de- 
viaedh?J-N.jPefiirdConjmisdoniT * 
Mni/nard, If a.-man .devises liis 
real estate to Qdothfr, op condition 
to pay his dobta^'iiW doe* not dis- 
of bis poi^^ retaie, that shall 

of the red 

LWwbolc give all 

($try tojbwrtwpn stfrf legatees. Per 
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Lnrd Coinvnih.donrr Keck. The cre¬ 
ditor have a primary demand against 
the jKTsonai estate, and may take 
Uiar n nu-dy agaiusl it if they picaw. 
It iheiw had been no executor the 
mliuiuHiralor mutt liave applied die 
estate in aid of the real, 
and tlie executor takes uo more to 
Jus own use tliau an administrator.; 
the pcrsrHiul estate must therefore 
lwapnlaod. Per JLxri Commissioner 
JuitrniuoH. lliere in a diversity bc- 
MTH foetus, and a devisee 
n{ particular Wls, for a (/msec of 
J»niir,ilar lands shall not June the 
hnii'iil of the personal estate, but 
b«m fichu the M estate 
iJ»'t/(a). Gorct y. Mead, U. Ifley. 
1in Cb. 2. .2 Van. tin. 
J*. C. nomine Meade v. Halt. fide 
Cutler r. Coxcler, 2 Vcrn. 302. 
Hawes f. Warner, 2 Von. 477. 
Iwendi r . CWl^ier, 2 Van. MR. 

»■ I-fWi.. Ca. temp. Tall). 
o.J. Rider r . Huger, c I*. \V. .1.10, 
v here luc personal estate J w , been 
api'liwl to exonerate die real iu favor 
o| the licir or dewet 1 , El c contra 
rub: l.ornuli v. Mew, J Cli. (! a . 
*271. Adams iv Mcjrick, l Vm. Ab 
S7I, pi. 13. Stapleton r. Colville! 
C_a. «)np. Tulb. 202. Timm* r. 
*WJ n i» > P. W. 730. fteatl, 
Ijeath, SP.W.m IJaalewo. .! o. 

3 W: 325 ‘ JhnAW c. 
Wind ham, Pro. in CU. 101. Wain- 
wnglit r. Bencllowes, IVe. in Ch. 
45), where die persona] estate has 
fiot been .applied*, ta exonerate the 

There.pre munerous 
cases in affirmance as well as in d c - 
« ial of the doctrine on diis subject, 
Uic most material of which arc recrer- 
mzed in Mirf*r i,Duke of Ancuter 
Jilr... CL. fntialloti r. 

*wd» 2 430, ImdJJarJ. 

obameiV tUt tLo tot 
the nuesaon was determined 
■hvor opthe devisee of part qf^a 
McMate oa/u wanibat of Poetic?; 

Vklcy, i Vem. 36, 

I/jni buUingffflm'i opimofi hid been-' 


followed cm aince. Lord Notting¬ 
ham bad before determined in favor 
of a Jtecrcs facln* of tbc whole rrat 
n/a/c, tlint jicrsnuul nxsets should be 
applied in exoncratiou. Vvk Harea 
t*. Hayes, d Ch. Ca. C33, which 
Lord Ifurihcicke raid was the Bret 
case w determined hi favor of a/ut- 
tr* factui. 

482. If A. covenants to settle 
land, or an annuity out of land, mid 
lias uuuc, lands after purchased shall 
lw bound cvai against a voluntary 
devisee. Took v. Iltutingi, K. 

I68y. 2 Vem. 5)7- 

48:1. W here luo<i is devised to ex¬ 
ecutors for |itiyineul of debts, the 
produce of tbc land, when sold, will 
be Jepl u«ci> f JJutrkrr v. Dm k- 
W, T. ItfHfl. ;2 Vem. I 0 <>. 

484. A. Laving mortgaged li:& 
hivls, by will appoints! Jhiun to be 
*dd for payment of Ihe luoilgago- 
moucy, and in another part of his 
will, lie devisid a luoiefy of the 
murtgagr*! premitv* to and l*c- 
queatlhd his porwoual eslutis to his 
executor, for jiavnicnl of his tii bb. 

I In? jKTaomil estate shall be aiipik d 
to juy off the mortgage in fuvnur of 
ihe device. Julnmx v. SlilksuinK 

M. I0t». 2 Vrni. J i2. 

483. One made his uepbcw c.xn- 
•*.iiloi , t arid devised to him aud )ii* 
heirs, nil Lis lands, in trust to sell and 
pay his debts and children’s portions, 
yidguve his diildren £\00 a-piece. 
decreed that the money arising by 
the sale, was not lo g aJ asset*, and 
that Ihc debts and children's portions 
should be paid in eonal proportion. 
Anon. II. 1G0O. ^Vgm. 133. 

48(j. A. purdiased to estate, which 
he avowed to bddim to bia son, but 
there was no exp^.dechtr^ of 

■ftenwtL inwlc hk 
W|, and tlevuyd thia (atate for pay¬ 
ment of ba debt*.' Tbe court 
thought tho, trust nffficieutly declared 
bytWVpccul cimimitoocc of lb. 
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case, and upon tlic face of die deeds, 
and decreed accordingly, tliuugli to 
die disappointment of A/s will, ajid 
of Lis creditor*. Carl of Plymouth 
v. J / ti'liHiiltp T. 2 Verb. Hi#. 

4S7. A devise of lamb for pay¬ 
ment of debt*, shall include debts 
upon which the statute rtf limitations 
Ins nm, c*c;na!ly with olh ir debts ; 
tl:e duty rcitumiinq tin nigh the ro- 
u;dv he puna. G of ton v. Mill, T. 
I^SO. 2 \cm. Ml. Prv. in CL. X). 
Odh.Ch. Kep.rWO. 

4rtH. Testator de v :- u! X* /wr ww- 
WW.it to his tick »t atm for 40 year*. if 
he .should so long live, and to hh se¬ 
cond *»n, when he made iwutor 
am! rcitklnurjr legatee, Isc devifd his i 
•ml estate ;n tail, with several re- ! 
ninmdcr* over. 'Ilie executor pid I 
the niiimi'y for 'JO \rr.n» and then 
•5 d. Decreed the land iV-u!d lie 
liable (n) to 4tie miniiity, there 

Mere no ex|*icss words to charge it, • 
the ilcvif.cc being cxixulor, and die ! 
heir, who was disinherited, having in 
oilier provision. .Kt'int v. Hancock, 

C Vcm. 14:1. (a) Fide Clowdslcj r. 
IMliuni, J Venn 411. 

4HJ). A. devised lands to B. in tail; 
mieiimlcr over, and gave hU execu¬ 
tor power to raise X*jOO ml of Iuh 
estate* for his next h»ur, desiring him 
to hhc livs debts paid. Per curiam, 
the lands ere charged with the «k-!>ts«, 
Uiul the executor l«s a penrer to sell 
for payment tliercof. 99arrkuia v. 
Sir George linmu, T. IttJO. & Vera. 
1.13. 

4fK>. One devised lands to A. for 
payment of his debts, sud dewed 
oilier land, which he bad mortgaged 
to 11. and also gave H. bis personal 
estate. Per curiam, B. must take 
the mortgaged hnds\iiM own?, and 
though the personal estate was de¬ 
wed to 11. and land wrui < devised for 
pa> incut of debts, vet die ‘personal 
estate'shall lie subject to debts, i. Lo¬ 
ve U v; iduiatfeY, M. WOO. 2 ydni. 
lfcJ. • • 

‘ 491. J.S; 



lamb to Lis brother, (who wa.% * In 
heir at law) hi fee, and giving sinulry 
Icpi jcs. mailt his brotlicr executor, 
desiring him to sec hit will per- 
funned. Per curium, the iandv /re 
liable oh the face of. the wiil. The 
Uismtor needed not to have dr. i bed 
the Linds to his brother, for be was 
his heir at law, unless he intciufort 
he should take them, subject to the 
Icgm iev, but lie is devisee and exe¬ 
cutor, :md in denied to see the will 
|M:r!ormc\l, siul therefore this is a 
atimigif ra*e tlran C/on ddey v. JV/- 
ham, rVcrn.411. Jlcoci v. Spur* 
hoick, K. Hip 1.2Vcm. 228. — \nlr, 

'J lii** (H'cac was atUnmal in purliii- 
uivub f ‘id e lvlliiit v. 11 uncock,2 v cm. 
143. 

49Q. Device of lamb to A. for 
life; remainder to sndi child or diil- 
dieii as fhoidd liu living at testator’s 
death, and to their heirs, A. paying 
XlO fo B. Per curiam, tins is a 
charge nut oulv on A/s elate for 
life, hut also on (lie rcniauuler. Sudd 
v. Curler, T. iQjl. IVe. iu <1i. 27- 
49-»• One devised all his goods chat¬ 
tels, «>»<f ex'iitc whatsoever, on condi¬ 
tion to pay hi* debts aod legacies. Per 
curium, these worth pass In* real ca- 
tute, he having by will devised a 
consid.'rahlc legacy lu hi** ekk *t ran, 
qiuI other le*r»cie. and the surplus of 
his estate, alt r his wife's death, to 
bo equally divhied between his four 
diildieu. Decreed a vale, ami the 
heir tu ju'u, buf he bring on infillt, 
he had u «by in shew cause. X/ww- 
leu \. MfVt M. H#l. Pre. in Ch. 
S'?.’ fide Tfott v. Vernon, Tie. m 
Cli. 4:10. 

404. Devise to trustees fur |riy- 
meut of debts and legacies. Tba 
trustees were uuulc exieuiurn, und 
tlie <:suite fell short. Per curium, 
the dybls musl be first paid, because 
tliis "trustee* being mftle 
tl»o produce of tlus soul, 

becomes legal.'. asscU. •' Greaves v. 
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49j. A . devised the rents and pro¬ 
mts of hi* lands to bis wife (whom be 
made executrix) until bis son should 
ultuin G1, toward* payment of his 
debt and if my sou die. before hia* 
age of £I» my debt*.‘-‘being paid) 
* then to A. iu tail . VgumW 

belorc 81 , aud.lhe prpitta to.lhe, 

time tlie son would Lava otuiowfft. 
were not sufficient ,p»,j>ay «H t^e7 
debts. Per h R>ainljr. 

ai ■ •• . .1 ' .rr . • 'r 


* < . 

by it appear* thal be had any intent 
to cbvip his lands^ith his debts: 
in such case his land will sUna 
charged. But in the case at bar/ 
w bens the testator bad, iu the begin-, 
Ring o£ lii> will said^thathe desired 
vltyat/all biy just debts should be paid, 

lie said will, lie 

Bot.,cWdw,iti.e povmeni i ' 


oeoia. rer c«nam,,n, jvpa prtiMV w«J Hoi cija/gm wiUillie pnvuieut f ' 

llic leatutor'a. jJiut *Jf hut ibe debfej.fpr if flat should be J , 

debts should.beWidyJUfcof his iands^ .SdebtatJ wry UaUlqr would J 
then fore decrccdthM jhe ptpfit* be- charged upon his tafia, .fpr there art i 
yond that time, shouldJb*.applied, to few wills Lift have tom* such exproal ■ 
the paymrutoftfc .debts.' Motiin sk»,wbereliy flie Usintor desires hit* 
W. ffoodgal^MiU&t.Pre. iuCh.34. debts .Ip .be paid. Aim. M. 16 'JJi 
400. bnihieC J& .sPrwrm. 108. • | 

■ 4yy.. A. devised his lands nflJ 
debts paid (and then uti, toy dcbl 
. ..., , are only tljdse.contained" in tlie sclid 

then devised thcland to be sold for l.dule). A. afterwards contracted rf 
payment of hiadi^bV I'erj curiam, debt*.! The payment ,5»f T .tlie tir^. 


■ note to 


ho^divso 


tbe.semal 


this note CTO- IjaTO'tJo preference, but 


Lis lady cxeeutnii ;b*^ jdid not give 
Lcr his persOCud.*stat*, in express 
Words, thouAifcws* >ft P»w/ he de¬ 
clared the should b*jre,>t, iV curUm, 


debts is all that ik n'q'.dred ^v il ^ 
will, Lodiiington v. Kiuit^Ni. l6<j, jr 
flLev.433.- ■ ,3 

300. Held, per '4hiA' : ifV 

terra fur years of land be dkyistd to 
executors, in' trust, for payment of 
debts, and ojl llie execUUwixeiipuucc, 
and will not couvey over to «'bers, 
to the end that tliey .m#ylfwcrtu» the 
trust. Tbo.trmt 'and (hb tenft arc • 
, both lost. jjnoH. M, I0y6. TRjtjm. 
740. ! ‘ r/v *•' 


with the payment 
gacic*.Ladyfi. 


1 


the perapnal 
& be 
f may be ram¬ 
rod*- lo<fy 
M. 1608, '8 


601 . Teslatof being 


Ain. to'.bewdrti 

of bit debts, biit, 
debt, that if / 
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3 unpaid should come in equally purpose! without giving an infant heir 
the simple contract debts! and a; day to shew cause when he routes 
be a charge on tlie lauds, for is to of age, for by thtf*devise of the laud 
them, bonds bare no pfefereuce there is nothing to descend tp the 
in equity. Bouds certainly have-a heir, therefore***immediate aale may 
preference as to goods and chattels, bccfecreed; but if tbfcheir, be decreed 
because die executor h bdund by law. to join U the sale, thenh* must have 
to prefer them to simple contract* a da/after be comte of age to shew 
debts. A non. II. : 1697 .\ Salfc.US. c Cooke v, Pattons, U. 1701. 
In Clifton and Burt, 1 P,W. 679,^ ftrVeni. 4S9. Pro. fai-Ch?;l84. * 
was ruled,' that an estate, devised in •' 80i$. Lsndi were devised to tnistees 
fee, should pot be charged with a Ic- in trust, to.sdl, and out of die money 
gacy, where the persOukl estate wu arising by the sale, amongother sums, 
exhausted bv a specialty debc The to pay ^£lOp to the testator's heir at 


exhausted by a specialty debt 'Tie to pay 


whole law, on this subject, is col¬ 
lected by Mr. Cdxc, in hia note to 
that case. ' / '*•••' 

602. One devised his real estate 
for paymeut of his debts, and tbe 
overplus he save to'his sisters,' sod 
bequeathed Lis penumal estate to his 
wile, whom lie made his executrix. 
-ZVr cnrinsi, die. We shall have the 
personal estate exempt from debts, for 
' the debts amounted to more tfmu iho 
persbnnl estate; therefore, if the tes- 
tstur did uot mean his wife should 


law; but do. 


was mado 


the 


estate. Per curiam, the land shall 
not be turned into^ persons 1 estate, 
not more sold ilian-whst is neceswy 
to pay the legacies, slid A* beii *hall 


htive toe rtirphtef-' fiundall ?: Hookey, 
fi. 1701. 2 Vera. 425. Pie. in Ch. 
J02. 9 Ch. SC 118/ 121. Vide 
Ghnlell * Norton, ^Pre. iu Ch. 12. 
Hartop tr. Wbitmorev Pre. in Ch. 
841; Roper r.'Radcliffe, 9 Mod. 
171. Ci if of . London t». Oarway, 


have it exempt, he could mead no- 2 V era. 871- Hobart o. Wy Suf- 
thiug. * TTicrO is no room rn this case folk, 2 Vcrt»/644i Starkey,*. Brooks, 

c . mwe .n . v . • . 1/..1 .1.4 


Mead, Pro: in Ch. 5, and reference*. 3 P. W. SM.'HUI ^.Bishop of 
Waiuwright r. Beml|ovrc.v IS*. in' London. T-A*k. OH. &"d coni. 
Ch. 451. Dolman v. Smith, Pro. Coniugbahr'* MoU^J/'Pre. m Ui. 
in Ch. 436. SvimweU o. Wake, I 31, and nttndpt>y 
rBro.Qi. <2a. «0. A. devae*mil hn «oJ and 

: :-4>3;r Umd. Vfero 'ifcijied tt : A. pe»onal efta*g/oi- payment of l.u 
to be ebltf# prfy debts and iegddoa, debt, am) and died. A cre- 

and A. waa 'Utade eiecator.. /Per diftw,obtainW judg™* 91 ? ?S™“ 1 ’ ilB 
iundm, fcjMOilj roirod b» tfee aafe ekecotor, aft# then he joined other 
is legalthhelcbttfruathb \ creditor. wWlWjiot judgment in 

■ obtaining a rde and to 

.fl«SUtbr;.''^Soai be paid in proportion.- I hejwlg- 

JXf'jSi'Gfrt avra: mertt e^to^ff»,ireceivt.d mv*..* 


first VW 
had not 
M. 1700. 


lebtt ipiist be creditor* wto^adjiot judgment in 
if tbe-ditbee '' : clblaining’a dedreoTir a wle, and to 
uibr.Wkon. be paid in proportion. Ibejmlg- 


be paid in { 
merit creditoi 









^received m vu.’.il 
KjjSAg proved his 
tstcV, and then he 

P etemtiig 
bt uu^lit 
pt out .of 
fcotlier 
the bilf, 


*1 . 
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and contributed to the charges of tlic 
atilt, and the dividends having been 
xuado pursuant to the decree, the 
court would not ultcrit; and held, 
tlial if any preferences were to be, 
plaintiff ought to bring what lie hod 
received into hotch-pot, and to lake 
cilhcr all law or all equity. Shepherd 
v. Kent, K. 1702. Pro. in CU. 1QQ,. 
12 Vent. 4.ki. 

507. A. by will subjected botlLhiit 
real and personal elutes to die pay¬ 
ment of bis debts. . Decreed, that 
the heir should pay his debts by n 
certain lime, or in default il&renf die 
real estate should be sold, uad liberty 
given to the heir to sue for the per- 
sojidI estate, Ntydotp/i v. hin"hu,u 9 
II. 1705. 14 Vjn. Ab. 285, pi. Hi. 
15 ICq. Ah. 493, pi '2. 4 Viu. Ab. 
468, pl. 9. 8. C. accord. 

506. A. devised lib lamb to his 
brother, mid made him executor, and 
willed, that out of his personal 
estate and half a year's rent of Ills mil 
estate, bis brother should pay his le¬ 
gacies, and lie gave an nuuuily to his 
nephew to "luuiuiam him at college. 
It appeared by parol evidence, that 
the brother promised, the testator lie 
would pay the annuity, and that the 
testator wouldotherwis* have charged 
liis real c-sUle tlierewith^' Decreed, 
that the real estate should be charged 
with the annuity. Old Lam v. Lilch- 
fie/d , T. 1705.* Went. .506. t ide 
a Freem. 284. . 2 Eq. Ab. 44, pl. 8. 
S. C. Nomine Oldham v. Iiuidbrd, 
thus staled:—It .is there said, that 
testator w as making lib will, and was 
directing au annuity of ,£40. to be 
paid to plainliff by defendant;"that 
defendant requested him to oruit. the 
legacy, under a ,sok*n*n promise hp 
woulj4see it paid, and tfajt l/iercupnp 
it watt omitted. Jtb stut^ 

A creed the amiui’y shoiiJHbpi 
on tfri real estate (a); thjd 
however, on appeal, though 
•creed payment of the aonui 
yiot charge vt on the faufc 
beiqg m cou:t^ sttid) lht 


of a poor scholar was a charity within 
43 liliz., and be thought it might 
amount to an appointment within dial 
statute, upon which reasoning his ho¬ 
nor said he made his decree, (a) t ide 
Lord ThurloEB judgment in Pcniber 
s\ Mathers, 1 llru. I\ 1*. 54. In 
Whilhomc v. luuucll, 12 Clco. II. 
Lord UartlicicLc said, Mr. Vernon 
dal not give die reasons upon which 
die court went, but perhaps they 
•looked upon die promise of the exe¬ 
cutor as a eonfea-ion of asfcct*. 

50y. A., .by will, charged his real 
estate with the payuu.ut ofhis drills, 
legacies, and funeral expener*, and 
devised to his \vifn, (whom ht? made 
executrix,) all his personal Cblahviot 
otherwise disj*>std of. Jirnts-fl, 
llu* pa^onal vdaii: lo be applied in 
ease of the real, there hcitig no wards 
iu llie will to exempt die personal 
estate from die debts, mid the wife 
taking the personal estate as execu¬ 
trix. Frtif'k v. Chichester, H; 1706. 
2 Vera. 568. 

510. A. devised (Ik residue of Ins 
real and personal cjlale to his exe¬ 
cutor i:i trust, t«i sell the same, or so 
much Uiercof as bhould be. needful, 
for the payment of bib debts and le¬ 
gacies. - Held, that llib was intended 
as a beneIreful devise to the executor, 
and parol evidence was admitted to 
prove such, iu ten lion. JMh'hry v. 

JX:rk*yj II. 1380. 1 -Mro. I*. C. 
32 b •:*. . 

5JI. It was agreed by the court 
and bar, that die eases wherein the 
personal estate has been applied lo 
esouci^te. the real/are only where 
there b no expr^ex^optieii of die 
personal estate ty-J|.. chiuge on the 
real c*tnt^uf; Vdsybd' of freehold 
lauds fbrJp6y^eut>of jjcbft; in die 
laUei^'O^roA: ettate 'io spb- 
Stuh befeixorw rated* byAq 

.Rep. f5. . 

;( &U& ’ffOjf, ifij prtfcul«r part oF 
the personal tatye be foqueaUud to 

Nicli. particular legacy 
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not being cast upon him by the law, 
shall nr»t come in aid for payment of 
debts, but he shall lie chargeable only 
iu respect of the surplus. • S. C. 

513. Air. l y crnon raid, there had 
boon cases decreed in this pourt, that 
where u legatee had been forced to 
abate of his personal legacy towards 
payment of debts, he had been lei iu 


lo Htaud in the place of a creditor to C.Coxc, Em. 


which it appeared that Lord f/or- 
rourl did not determine this case, 
bat adjourned it for further consi¬ 
deration. (b) la Scot t r. Scott, A mb. 
3H3, it seems admitted that a legatee 
cauuot have relief against an heir ill 
such case. I'hh Clifton v. Burt, p/, 
nidi a special note of the dises on 
this subject by the learned editor, S. 


recover his proportionable *;;ti*fac- 
tioii out of the real estate devised lo 
bo sold for payment of debts. S. C. 

514. A . deviled to bis wife a rent- 
churge of 4.'2tX> for 13 years, iu tm*t, 
nevertheless, for tbe payment of his 
debts and legacies : he uIho devised 
to her reitnin lauds, in augmentation 
of her jointure. 'ITic surplus of this 
irul-chargc, sifter debts end legacies 
paid, i< uni a Ixncficiul trust for I ho 
".ife, but a resulting trust for the 
heir, ll'ifc/w. J*ackitig/on, T. I 7 12. 

1 Bro. P. C. 372. 

515. M. being seised in fee, and 
indebted by bonds, gave legacies to 
children, (for \\ hom be had otherwise 
provided,) aud devised his Jnnds to 
his eldest son in tail. r llie eldest son 
(who was also executor) pnhl die 
bond debts out of the personal estate, 
mid there uot being assets to pay 
the legacies, the legatees brought 
their bill lo roco\cr J out of the real 
estate. Lord Keeper admitted, dial 
if die lands had ck*ccnded,. (he lega¬ 
tees might have been relieved (u), but 
as the testator had devised die lauds 
they ought to lie cxcinpled. Ilia 
Jnrdabip, .however, ordered prece¬ 
dents to be searched, vrhedier a le¬ 
gatee ever' had relief against an heir 
m such a csriie (bV Heme t. JJey- 
rick, T. I7ia; 1M, SOI. Sulk. 
*10. (■) fide 

Culpepper iJ. A ■tofrfQgfe lift" 
Clifton c. Bert .i 

piny v. Tipping i *&£&&&) 
v. Gardner* Bunb.?37.nplewdod,t*. 
lWSl’.W.S&i. Luikhul®. liigh/ 
Ca. temp. Talb. 53* Nott. b -If. 
.1720, m (%!^Burt, tUik*r<jt«l 
older hr this ca»c was .prpAi^d,. 


5 lG. Bill for specific performance 
of au agreement for tin*, pnirhane of 
lands, against the heir and excc.ulora 
of A., to whom luiah were devis¬ 
ed for baymeut • of debts.- Cross¬ 
bill by the heir against the executors 
foi an uiTouiit of die pe rsonal estate 
of the testator, to lie upplie«l in aid of 
dir real estate devised to lui sold for 
payment of debts. 'He testator de¬ 
rm d particular lands to Iris cxcciitois, 
to bo sold for payment of all lias 
proper debts, and made A. jud 
B. executors. Dccnwl, that the 
executors do accoifut for the prKomil 
estate of die testator; for flint is lia¬ 
ble to debts iu uid r»f the real estate, 
aud since die personal estate is not 
sufficient lo pU\ off the debt*, the 
lands nimt be sold to pay tliuYvskbie 
of die deb Is, and die surplus of iho 
money raised by tluVsulc, after debts 
paid, to go- to the heir, fi ah v. 
(Yu/fa, Al. 1713. 4 Viu. Ab. 408, 
pi. 11. 2 I in* Ab. 4<)4, pi.!). See 
i-ady Caiiisborongbs care, lliin- 
gerfords ca?ic, Co'fc r. Moor, all 
in JW Prop.. Christ's Hospital 
tv Gam way. Hale r. llnlc, lx)di 
in Oian. temp/ i'owpcr, C. cited 
for tbe heir nt law/ to prove, that 
where there • are W negative words 
in die will, an express devise of all 
the personal estate to die executors 
does Hof exempt thapersopul estate 
from dement. of tator’s debts, 
.^thbffgfrtheN 1wi of lands Tor 

['iliiinrritufdebta, 

["SrTyt^ 

aw for 


iveri 


tm Ipca 
Wifabovd 

mfixt; 

'lltidcriicd 


it: . 
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for payment of particular debts, and 
the wwdue to go as he should by co¬ 
dicil direct. A. by codicil directed, 
tlmt the overplus of *utl» real estate 
should go to his executors for per¬ 
formance of his frill, und then added, 
" I hope I hare made a sa fl sa rt t,. 
“ provision fit performance of- qjy ; 
" will, and if there .be auyot?r-, 
“ plus of my fujF 

“ perform. U «v|^i to J. S FaI 
judged, that (hi)'surplus of such real 
estate shoalS «a to J v 8.» “d not 
remit to *s h^. ':®piwM v. Trott- 
mm, TT. C. 47*. • 

518, and possess¬ 
ed of ni«^ Wi war 

ai folio <ssr derate, that 

" all T*y debts, 'Intacta, and funriat 
“ ckargesif/talftepwd andtati^iad, 
«i* Item. •</ 

a gita am ifristr Xfi) and he theu 
proceeds to disposed his Teal und 
persoual estate. Jfhe penmml btiag 
insufficient, efitfr, whether the clause 
io the will* should. amount *to a 
charge : om the vital 4 estate ? Lord 
Chancellorof{ppinion it should, 
for the personal Mute was in -all 
eveofi tmbbBi' and toritor • u W 

and iferfeii that Iiw ^cbts, &e. dinJl 
Le paid ftrif pl&c, these Words 

must behllc\*ded»^6^fc apreftreiice 
to every odierv piirp'dsc,. since be 
. does not. devistfInj .real or personal 
. estate to.’, any pemon' in particular; 
for.. ditf«*t)itf floret the pcrsOits whu 
com$ wHtifrftut description (bast 
be suppose^ la l^whbin hi* view, 
and. it otast as a dense ior 

their beui^t prefertWe^to* any other 
disposidoit P ^e&her_cjP4iis real ©iper* 
sonal 

of them areISMsIeu*£ 

H. 17I5.;FAl 

Kq. Rap' 1M. 

Vertion it is 


(tjMe to'any'oibri'' 
afdiis real ©Tper- 
jfconscq irenlly both 


King, 3 P. W. 550. Hattonr.Ni- 
cboU,Ca.texxip.Ta]b. 110. Earl of 
Godolphin u. Penncck, 9 Ves. 871. 
Ellison SgAirey, 8 Vee. 509* Leigh 
v. Lord Warrington, 4 Bro. P.C. 90. 

. 519. devised ^500 a-picce to hia 
. three dflurfiterd at Uicir ages of 81, or 
•rimiiie, to be paid oat of hi* tlock, 

' aoddeaieed the rents of ki t real estate 
„t&Jiia- with for life, in lieu of dower, 
'’and for die maintenance of his chil¬ 
dren, and towards. making up dicir 
portions, and after hit debit and le- 
gacietvard, he United the laud* to his 
sun, who, together with his wife, he 
mode executors ; the stock was but 
of l 1 ICO value, llie wife being dead, 
end die two eldest daughtm having 
had their portions paid them. Held, 
dujt the land* were liable in the 
hands of the soil to. the youngest 
daughter's portion. Tomkins r. Turn- 
hint, E. 1715* .Pre.*ii, Ch. 597. 
Gills, fin, .Hep 790 . W C. B. 
• Gilbert , ip h» Lex Pjycl(&ia t S. C. 
•ays, that though tfco tj^ijiWef r‘i«« 
.dm money.and embezzle, it, yet the 
heir "shall iiot have the him till the 
debts aud leguciei be .paid, because 
: they are not devised to 1.4Q1 iill after 
pa \ merit of the legate*, and there- 
foAr dio lupds have not borne dicir 
hualien till offer payment to the 

legatee*. ! •. •*'. ;:V. . 

by hip .will devised 

tliiisf?•* 1 do, b? ibis my wilI,d'wpwc 

u of,niy v w oildly erfafej. bre^'Lwill 

. ‘‘.that all roy debls bc prid end dis- 

fl charged^ and ouiitf-.ltfe rWupdcr 
. .. - . f 


f 1 charged, and 1 
* of my estate r 
V iny luipd 
“ here om 
M after my 

A . r 


Ski 

"to 
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. romprise «11 dytCWas liable to debts. 

. Decreed, & moiety of die surplus of 
the real and personal estate to the 
Wjfis. Beackcroft v. Btachervfi , T. 
1715.9 Veru. 390 . 

521. A.* directed bis : dpbts and 
legacies, to bo paid out of the rents 
of liis real estate, and that his execs-: 
•tors should receive the rents,*till hi* 
nephewcainfc to the age of 25 years', 
aud then that the)r should, pay the 
surplus of tHCh. rents • to ninj, * to 
whom also lie gave the surplus of 
liis personal estate. The nephew 
died a minor, and liis mother ad¬ 
ministered to his effects: the Ques¬ 
tion then was, whether the residue 
of tbo personal estate belonged to 
the admimstrutris, ... exempt from 
debts mid. legacies, or if tho personal 
estate ahould bo first applied; not- 

• withstanding the express charge on 
the. real. esAfe./I^rd'! Chancellor 
thought the personal estate was to 
be firstapplied, iq ea$e of the reel. 
14* Utilise there was no exorets 
clause (o exempt the person*]'es¬ 
tate (nJ, H and that it had-been the 

• dUtinfclioq always ta^eu"a* equity; 
•idly. The-testator throughout,, had 

■ "carried a yfliy frugal # inteiitioD, for 
the heir if the family, was. not to 
have so moi&O’S die rents and profits 
of the.(eel estate, until .the age of 
25. It eqnoot be considered that 
the. testate^; httendfed indefinitely to 

• tfusttU pfcphew with.‘dle;personal 
. estate, Witl^gukTimitation'to w ^ 

or that he’ coiM . hard hsd i^cb a 
frugal int^ wi&^g«rd tptfin real 

regV^-t^.b^Oi 

or them ivew-fttSwo.-to go-.to the 

• «n,e 

m ixiat 

m ' 

the pc nopal 
tlirfirst 4 



jxn. 

Mead, Pre. hi Ch. 8. Bamfield v. 
Wyudham, Pre. in Gh. 101. Wain- 
wright w. Bcndlowcs, Pre. in Ch. 
451. (a) Duke of Ancosterc. Mayer, 
1 Bro. Ch. Ca. 4fl0. 

529. T. B. devised bis fee-farm 
. rents, to be sold for payment of bit 
debts, and . the surplus, after debts 
.paid, be devised to bb v brother /. 
his heir at leWj and to his brother 
P- And to hb T brother-in-law W., 
aod . be gave his household' goods 
as heir-looms, to go with his house. 
The residue of his personal estate, 
he g*ve tb his sister whom he made 
executrix. Cbksre,. if the persona] 
estate shall.be applied in exonera¬ 
tion of. the fee-farm ‘rent*? Per 
. Lord Chancellor, a difference is to 
be. taken where an estate is to. be 
sold oat abet out for payment of 
debts; and where the debts arc only 
charged on it; ; and ihe estate made 
'liable tothem (fi$ In ilie present 
case, the snrplus arisiug by sale after 
debts p4iri, is not to go to the heir, 
.but is devised oiyXy^and besides, 
the debts being great, - the devise of 
t|ie persona^ ?^4ute:. would amount 
to nothing, whiob is the worst coo- 
.sfruction Of (f will. ; Decreed, the 
debts to pirid.in Ilia first place, 
out of Uu! ptodUteTiof the fee-farm 
rents, and liio peraaiml estate only 
• to aid tbe fond; .|f{d^ and the 
sdrplus of ’ Up. personal estate to be 
.paid to the testator’s sister and exe- 
cntriiA By the devise of the residue 
to her, is to understood, what 
he had noMdUtwiie devised by his 
viz. theipusehpld goods to go 
: sr^tth the house, arid not the reiklue 
rafted debts paid/. iraifUDrigJu v. 
Bcndtopety M. 17lRjvPre. m Ch. 

w&mk, ^ 



t ies.. r 

5 Vem. 74aPre. it Qif 
M- Hep. 1SJ.;; Vvk 
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doctrino of this aulijcct, tide Mayer 
r. Duke of Ancaitcr, 1 iiro. Cli.Ca. 
454. 

623. A roan made Lm will in the 
following manner, u as to. the dia- 
11 postil of iny worldly estate, I give 
“ and devise, &c.” and then devised 
liis lands to B. kit eldest ton in tail,. 
remainder to kit three other tone in 
tail male sucetnazhf, with remainder 
to his own right, heirs, and he de¬ 
vised copper mine s, and other estates 
to B. his eldest son , to be sold for 
payment of his debts; and he gave 
his daughter *£1500 to be paid by 
Ii., within three months after her 
marring^ and nisdc B. his executor, 
mid died. The personal estate full¬ 
ing .diuit, a question arose, whether 
the testator's lands should be charged 
with tills legacy. Lbnl Chancellor 
thought the lauds wufc not charged, 
but ordered precedents to be searched, 
and hi the mean time direc ted an- 
account of the personal estate to be 
taken before lira master. J*uid 
Pttt/ci v. Psrry/JI. i7iG. Pro. 
in Ch. 4$0. . Vide Clow dairy t. 
Pcllmm, l.Vcrri. 411. * AJcock v. 
Sparhawk, 2 Vent. 228. llasle- 
wrood r. Papers P. W. S3-J. Lvpet 
to. Carpenter, i Vea. 5tio , in winch 
cases llie lands were charged. Jit ride 
Hi am Davis v. Gardiner, 2 P. W. 
387, where, the court decreed the 
lands not charged.' 

524. ifl?. B. \htf .trill, dated JGth 
I*ebniarj^l 711, devised his biftfn to A. 
for life, remainder to B. for life, re- 
• nminder tolbo liens male of U»c body 
of C. testator’s father.. A. directed that 
his household goods, at L. should go 
along with l;is house • there, for the 
benefit of hishen*. • >Th<j residue 
of bis Jaifi ft, U'stgtorjfe v i scdla-D 
be tofc 
his tkjX owl die 
1 » <,(! i mmyf moil safe^v. 
paidiTO be divided bfittrejft 
airfli., and tho 5 rt&fd$fr < to£iba 

« ib illy, testator gatj[ 
liom kr nttifle . 

>«. ... 


't? 


die executrix et at . for n sale of tcs-. 
tutor's trust estate for payment of 
his debts. l 3 er Lord Chancellor, 
it oniicnrs die testator intended a 
beneficial lcgucy to his executrix; 
uml as upmey devised to be laid out 
in laud, is considered in equity as 
laud, so land ilevis* d to be turned into 
rooiie»must be considered as money.. 
In tliis case, testator seems to have 
[ rejected his land, by directing it to 
be sold, it must therefore be looked 

K i as if sold by him in liis liic-time. 

same law which gives laud to 
the heir, gives personal estate to the 
executor, or next of kin, and they 
ure equally iutitled to the favor of 
tho law. Decreed, the executrix 
to lake die personal estate, di<cli:inp*.il 
from the testator’s deb Is. Unyford 
v. BchIokm 9 M. 17 Mi* A mb. 581. 

625. A. conveyed all hir lands to 
trotters, in trust, to j*iy hia debts 
and legacies, and by Ins will gave all 
hi« pcrfconal estate to ids wife, whom 
Ik* made executrix. Held, ih:rt*he 
security upon the lauds did not d«*- 
c barge the personal estate, lint that 
the raroe still continued liable, and 
ought to tie taken in aid of the real 
estate. French v. Chirhehtcr, 11. 
1717. 1 Bru*P.C. 1<W. 

•« As to all njy worldly cs- 
tan., I give ond dispose thereof in 
mauiicr follow higanil tinn llic tes- 
tatorgavc several peciiuiury legacies, 
rod several ammhiia for lives* to be 
]wid by his executor, raid next he de¬ 
vised all lire rest and rfcairiuo of Lis 
goods and rhaitcis bed cslnte, to his 
nephew Middleton, . (thc 'rhdi-udsiit 
aud heir at law"to. the; testator), and 
ninde him ^executor. (Note, 
there was m tho 

testator.) 

K *■- aBRa% ^ jcr t nil estate 

r»sigfia uu( } 

U*rpWtoi:al 
» df '-opi- 
allihe ral . 


•* . -• • 



DEVISE xn. 


189 


his executor; «nd that he took by the 
wilt, and not by descent, as heir at 
law; and that die lands so devised 
to him, were chargeable with the pe¬ 
cuniary legacies ami annuities, when 
the personal estate fell short to satisfy 
the same, and docrccd accordingly. 
strebreu v. Middleton , M. 1717. 4 


cics; and all the re* of his good* 
and chattels he gave to his wife and 
daughter, whom he made his execu¬ 
trixes, and appointed them to pay bis 
debts. J. S. died, leaving the said 
daughter, who was his only child, 
who, dying williiu ajre, plaintiff be- 
on be heir at law to J. S. and brought 


JiTCUteu v. Miatuecon, n l. ww; * uuueneirai wwwj. unsugu* 
yin. Ab. 460, pi. 15. 2 Eq.* Ab. liis bill against J.S.'s widow, tohare 
4f)7, pi. 1(J. • Lord Chancellor 6h-' die personal esUte (which amounted 
served, lhat it Whs clearly the testa- to /OOO, besides the legacies) allied 
tor’s intent, that the annuities and le- iu exoneration of the said laud. Cons 
gacics should bo paid, and said he per, C. wu deaily of opinion, that 
would endeavour to support the plain ibe-land was conveyed by J,. S. to It. 
and express intention; that it was as a mortgage, because J.S. had, by 


also certain, from die whole fraruo of die proviso, reserved to himself, his 
die will, tliat testator meant to dis- heirs, or uirigns, a power of redeem- 
pose of all his real and personal ealato, ing, and had upon bis marriage set- 
for lie begius, w is to nil my w orldly tied die lands as his own, and id tlm 
estate, jce. w and then comes lusdy a marriage deed called the land cuu- 
clauso as to ail the rest and residue, reyed to R. a mortgage, and he w as 
The words rest and residue may litre of opinion, that ho rents and arrears 
have some stnfc* laid upon them, and expressed in the imwno, siguiiiod the 
seem ‘ to refer to die introductory iutcrest of die X^OO, and said, tint 
clause iu the will, which certainly the word rent , token, in its largest 
extends to lands, ahd will bear a seusc, wa* not improperly feted to 
larger construction by reference to denote interest. f Decreed, tliat the 
4lic first clause. j^reonal t»tatc should be applied to 

527. J. S. being seised of lands in die exoneration: of the real. 31r. 
fee, in consideration of X500, by Finer says, Several precedents were 
lease and release, conveyed die same dtod, where only real ***** were 
to It. iu fee, with a covenant for quiet chnrgeil, and yet the periontd estates 


denote mtettsi. 


tliat the 


personal estate should be applied to 
die exoneration: of the real. Air. 
Finer says, Several precedent* were 


possession, and also that they wins 
free from iiicumbrances. In die re¬ 
lease there was a proviso, that if J. S. 
hur heirs, or aSsigul, should, liuon 
Michaelmas day, 1702, or any Mi¬ 
chaelmas day, pay the. said iJ.KX), 
with the rents , and arrears which 
should grow du$ for the same/ it 
should be lawful fir May/ his heirs, 
and assigns, tb mWf^.bot there W 
no covenant for poVmwpf the4W0(V 
j. s. cdhuti 


marri^P,-^ 
wife, and lh« 

and rowMnfcd. A*tiJt'WUA 
all roatmbrancc»,.'«*CBDKll 
gage.. "Aftcrwntds 
wifi, and hereby 




gmn to others had beenappliwVto die 
disrhrwxe of the real.' Pciiwi». Price, 
M. i7ia,4Vin;Ab.46B,pl. lS.Sliq. 
Ab. 4!)9, pi. >7.' 1-ord Chancellor 
•aid, that J. Sz-appointing hi* exe¬ 
cutrix to pay his debt*, m a proof 
that be designed her to pay bis debts 
in exoneration dfjhe inheritance for 
the redem ptiod' whereof, he had so 
large a power by the proyiso, and the 

g - ad estate m not dkcharged by 
in, given to thu heir at be- 

Wdcd <»lia decree.. 
J.S.ljy will devised his land* 


«•> m .rn 






.shall 
bjVnU'.he.only 

i with «the payment 


XU. 


pfhia debts, so,that the lauds tfe- 
sceud chatted with the debts! and 
consequently are legal uleU by de¬ 
scent an to the boqd-creditors l> and 
charged only in equity.by the will as 
to simple contract debts, tlie bonds 
shall be pre fe rred.before die simple 
contract creditors.. But if the heir 


or younger 
children* portinqi,, 'according to qn 
agreement Q^rrugc. mil bo 
good. Frcemaulti. ptdire, JJ. 1718. 
1 P. W.,4*CT% the-distinction* 
taken betyrefcl* legal and equitable 

.urn., in -Da w&g, 8P. W. 

415. • "rlT:'1 • 

529. J.ftltf.TS^l dniwd her 
lands to ,her nepbewand liar at law, 


mad of la^ciet.a^ove^runlionfd. 
Afterwards, by Codicil, she gave 
other legacies ft) some of the same 
persons aa were . legatees umler ber 
will, but that ,codicil was not at: 
tested, and it, jras Admitted, that her 
land could tjot bo charged tliereby. 
Both the. real sod jaemonal estate* 


claims, bis booorVdkcqpcd, that the 





• III• • -V• f VT ' 


tioned, that charge could not ex¬ 
tend to the legacies. uLtlio codicil(b) # . 
but if the rad esKte had been 
charged with the paynignt of the.lo- 
gades in general, it would have 
taken in.tbwejo the codicil, which 
Were u much as those mentioned iu . 
the will(c). Marten v. Matters, E. 

S l8, d V.W.4«l!,4M. (a) Fide, 
yde v. Hyde,. $ Ch. Rep. M. 
Blithe. Earl of J)srnley, 2 P. W« 
620.. (b) Hone u. Medcrjft, 1 Bro. 
Ch^ Cq. ,2f)l. (c) Fide Hyde r. 
Hyde, si tom. Bracknell v. Bonghton, 
2 Atk. 2o8. llaimu c t Packer, A mb. 
WO. Windham c. Chctwyud, 1 Burr. 
423, and Jackson «v Jackson, ror. 
Bvtler % J. 2;»d June, J 7HB, where 
G. Jackson, by will, aave li number 
of legacies, and at die cm) of his 
wilL made a general devise of all his 
real estates, " subjoct. to aud ch*rgod 
u with his debts anti 0 /uDer*Is, and 
u also the said therein before ynen- 
if timed legacies,” tpUbsteesin trust, 
to recdrc.tbe fcntsVnd profits, pud 
1° apply the same, qfr/axompgUiit 
part thereof, W subject,^nevertheless, 
* to bis debts, funerals^d/<gar<Vs” 
in manner tbereiji n^doped. *>Th<r 
will was duly exeCUtb’d according to 
the statute. ; Aftcmifrds the .tc'Stjntor 
wrote another uwtcfljjirnt in Lubvriy 
hand, Wjtfipiit-datq dr. 
which t.Vmkfim fotwill 
a md testamepf Qf>m^ &c£«od ho 
*c«by thaiged. his r^d estates with 
the payment ofV$e k^flcka (farm- 


*ii .wnsp ft «*** 

M & 7 ftfw 
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530. One bonbwed money during 

bis infancy, a^d applied it to the 
buying of nccenanes (a). After¬ 
wards, coming of age, he deviled hie 
lands for payment of his debts; this 
debt, contracted daring infancy, is 
within the trust, for the lender of die 
money stands in the place of the 
person paid (b). : Marline v. Pitfield, 
T. 1719- 1P.W.558;' (a) Au in¬ 
fant would not be liable at law, lor 
he might misapply the money bor¬ 
rowed. Vide Darby v. Boucher, 
Salk. 279- Earle'e.Pcale, Salic. 386, 
387- (b) Harris v. Lets. 1 P. W. : 

483. 

531. Testator devised a real estate 
to trustees and their hefts, to be sold 
fortlie payment of debts and lega-t 
cies, and gave several legacies of 
£•200 to U. The will was executed 
according to the statute. Tben, ; by 
a codicil, testator gave ,£1000 rriore. 
to B:, but the codicil was neither 
executed or.; signed- by hffn. Per 
M.K., thiSdcvueis a’ton! disheri¬ 
son of the heifi and the whole is out 
of him, and die raid auto is money, 
vjliich it given awny; «Tbo codicil u 
a good appointment, and (he money 
rawed by sale ojftlio real estate being 
a thud for payment of debts ; »nd die 
residuum of the peraonal estate being 
given away, the personal estate giveu 
as such it freed.lftoi the debts, wfth- 

' oiit'.negjafivbilprbma. 5 ; BomtH# v. 

Jtoeytf, jv .1.7SP,: 1 f.y«»^b. 424. 

. " 

V - 532 
- of liis 




person^ 
great 
gacies. 


shall not be chargeable 
upon the land, for as plain words 
areneccsaanr to disinherit atrhfcir, so 
words equally plain are requisite to 
charge die estate of an heir, which 
m b disherison pro tanto. Dircit v. 
Gardiner, T. 1723. 8 P.W. 1R7. 
The reporter says, INit/e, if in this 
care (here had been a want of assets 
for the:- payment of the testator's 
debts, it aeemk the land would have 
been charged therewith by virtue of 
the words, " After my debts and /«- 
"gacia paid, I give, tic" but Mr. 
Car*, the editor, says, that although 
the court nray have expressed itself 
ihore: strongly in the case'of ere- 
ditors than of legatees) it seems that 
no rule of construction has been 
adopted in thb oae case which dues 
not apply to thd other, .and tliut the 
ndl estate has Bpen charged with le¬ 
gacies by words not stronger than 
diosetnade use Ot in the present 
case. Vide ClovtxUey b.PcIlisni, 1 
Vent. 411. . ' AUtoCh'i!. Sparhawk, 2 
Vern. l 228. BowdWd; Smith, Pro. 
in Ch. 264, “ ' 

P. W. 95.V 
ton, 4 Bfoi 

NWiol, U.Jetto.Talb. 110. Lypet 
v. Carter, - 1*99. Earl of 

fSodolphin t. P^hn'etfc, 8 Yea. 271. 
'Thotria* g.Bfatii«, fl V«4. 313. Ilia 

} that if testator had 
ov^d'a debt, .'forwhich his real and 
lei^hold v fcstates were mortgaged, 

.in this case have charged 

ok die real estate, inor- 
enUreed the fund "for the 
as well ua the 
esl^.Mcad, 1 
Bidfcrt. a P. W. > 

u. • 

of a tetm for 
and toade B. 

X- 

, shall 
Sent*, 
• rat Taluc, 

\ht pttKWerl&d known lliat 
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there were no debts, or that the debt* 
HW or could be paid without break¬ 
ing in upon this specific legacy. JZirer 
v. C'*i4if,T. 17U.QP.W. 148. tide 
Burling v. Stotiurd, 2 P. W. 1.50. 
Nugentr. Giffard, 1 Atk. 465. El¬ 
liot v. Memmau, Barn. 78- 2 Alkl 
4J. So, ultliough the tenp bo fold 
in satisfaction of the private debt , of 
the executor, vide rfngeut r. Gif- 
bod, l Atk. 463. Head v. Lord- 
Orrery, 3 Atk. 235. lthdl c. Beane, 

1 Ves. 215. Unless tic purchaser 
appeared to collude with ilie execu¬ 
tor, as in Crane Drake/ 2 Veni. 
6l(i. Tbit point also'came in ques¬ 
tion in Scot#. Tyler, 2 Bro. Ch. 
Rep. 431. Farr c. Newman, 4T.’ 
itep. 621 . Andrew r. Wrigley, 4 
Bro. Ch. Rep. 125. ;. 

534. “As touching all such vrorld- 
“ ly estate as God v haa blessed me 
14 with, 1 dispose pf the same as fol- 
u lows: InivriiflhU 1 will that all my 
41 jiwt debtr bd paid and satisfied.” 
It uus argued, that it is k general 
preface for n testator to make a gene¬ 
ral disposition of his real and personal 
estate, as is mentioned after in the 
will; that it is an independent clause, 
mid iuenns only an- intentiou of a 
general disposition. .. Testator after¬ 
wards devised his freehold and copy- 
hold estate to his *dn and his heirs, 
when lie should conic Vo £l^payiug his 
wife £ lt >0 a year for be* dower in 
the ineaqiime.' After £ 100 per an- j 
hum to bW wife for dower, the rest 
of the profits to be put out for tie 
beaetit of all bis children, but no 
proviMion for debts k t; It >vas insisted, 
that if a man after debts 

puid, that Is .^t’di^eecl, 

that this was bbt’ s ’chme'jaf • debts 

upon the . 

cocks, T> 1223 .*| pt\ 

io. 2 is 



then testator nmkes i particular dis¬ 
position of the estate.^ Decreed this 
to be no clrargc, as*tt would bare 
been where testator says, 41 1 will my 
44 debts be paid in the first place 
or k whrrc Jie gives away the estate, 
after payment of debts and legacies; 
for here was a clause in llie will, 
that, after.payment of legacies and 
.inbend charges, the overplus was to 
go to such aud such uses, which de¬ 
clare the intcution to be, that the 
same was to answer only legacies ami 
funeral charges, and uot debts. 
Parker v. If /Year, T. 1723. 8 Vin. 
Ab. 439, pi. CJ. 2 Eq. Ab. 37J, pi. 
16. 

536. One seised in fee, anti in¬ 
debted by bond, in w hich his heirs 
were bound, devised his lands to A. 
for life, remainder to Iti* first. He# 
son in tail, remainder over. On a 
bill brought by the boad creditors, 
the court would not decree tlic dc- 
vise© for life to account for the pro¬ 
fits, but only to keep down the '•Me¬ 
rest; but the court w ill decree aside 
to satisfy the bonds, though the lands 
be not deviled for payment of debts. 
Manolok ?. SJanatuti, .T. 1724. 2 
P.W.234. 

. 537. I.S. being seised in fco of 
lauds, devised the same to his wife, 
and to her heirs and assigns for ever, 
to l>o sold to pay his debt* and lega¬ 
cies, in aid of his personal estate. 
But the personal estate bring suffi¬ 
cient to discharge* all Ills debts aud 
legacies, and the real;estate not be¬ 
ing sold,' die court was of ^opinion, • 
that, where laiidi were dfryiacd ut 
supra, aud ilif> hrtfd/J are ' not sold, 
for tbkt die pefttiialestate is swffidrut 
to disdis&p-ibe- wh^le d^bts and lo- 

trust 




)/ - VJtjffia r K 

'io lrttttce* unrf 
Bofr^for payment of. debt, and 
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legacies, Acre m a resulting trust for 
Ibe heir, and Uc may properly come 
into court and^fter to pay the debts 
and legacies, and pray a couvcyauce 
of the whole estate to him, for the 
devisees arc only trustees for testator, 
to pay his debt* and legacies. Vide 
Iloncr and Radcliffc, in Dom. Proc. 
9 Mod. 171. Ill is is a privilege 
•which lias always been allotted 111 
equity to a residuary legatee; for if 
he comes into court, and lenders what 
will be sufficient to discharge all 
debts and legacies, or prays that so 
mnch of the lands, and no more, 
tnay be aolJ, than what will raise 
money to dun harge them, this is al¬ 
ways decreed iu bis favour, (a) Vide 
Massey v . Sherman, Amb. 520. 
Uynuo r. Hawkins, l Bro. Cli.Ca. 
1J9. Nowlnu r. Neligtn, 1 Bro. 

*01* Rogers v . Rogers, 3 
]'.\v. m. Pro. in a,. 81. 1 Bro. 
* • C. 66. iJickaell r. Page, 2 Atk. 
79. Oultou v. Hancock, 2 Atk. 438. 
Walker v. Jacksoo, 2 Atk. 025. 

Nude wood Pope, S P. W. 325. 
Lndgmun v. Dove, 3 Atk. 202. Lord 
Inchjquiu r. O’Brien, 1 Wila. 82. 
Ainb. 33. Bro. Ch. Ca. 458. Sam- 
wpII v. Wake, 1 Bro. Ch. Ca. 144. 
Unity 1;. Parker, . 2 Vcs.jtui. 271. 

538. One seised in fee of landj, 
and possessed of u personal estate, by 
will directed that his legacies be paid 
out of his real estafa and gave his 
personal estate to his children. Per 
M. B. If the legacies had been 
only charged upon the real estate, 
yet the personal estate should be first 
applied to pay them, and so should 
it have been atfainstii residuary le¬ 
gatee, but in (bis tiue, the real estate 

S - - ’ - 

by the wi ,_ w ___ n 

out of the real estate only, _ 
debts shall still jbe. pmd' oqt \.6( ‘4$ 
personal estate, the will pot ordering 
Ac debts to be paid dot -of the 
real (b). •' Heath v, //eei4,T.-172fi. c 
2 P. W. 366. (■), Haalcwood 1 . 
Vo l. L • 



Pope, 3 P. W. 324. (b) Thomas 
v. Bntnell, 2 Ves. 313. 

539. If a devise be to executors 
of an equity of redemption only, this 
is but equitable assets, and to be ap¬ 
plied to pay all sorts of creditors 
equally (a). A. devised all his real 
and penKMial estate to his executors 
and their heirs in trust, to sell snd 
pay all his debts, his real estate be¬ 
ing only equitable assets, and the 
testator leaving debts by bond and 
simple contract; if the bond creditors 
are paid part out of the (icrsoual 
estate, they shall briog It back again 
into hotch-pot (b), if they would bo 
puiil auy thing out of die real estate. 
The testator’s heir at law (ui this 
case) was a creditor (c), and opposed 
Ac will as to part of Ac lands de¬ 
vised for payment of debts, and which 
the testator bad no power to devise, 
yet he was not by this excluded from 
being let into Ac residue of the fund 
given by die testator for payment of 
debts. Dtgv.DefrTAm. 2P. W. 
41G. One branch of Ais case seems 
to be reported in Sel. Ca. in Ch. 44, 
and 2 Lq. Ab. 673, pi. 10. nomw* 
Degg v .. Earl of Macclesfield, 
(a) Tide the case of Sir Charles Cox’s 
creditors, 3 P.W. 341. But from 
the manner in which the case of Deg 
r. Deg is mentioned by M. R. in 
Chambers v. Harvest, Mos. 123, and 
Hall v. Kendall, Mos. 328, it teems 
not to have been decided on Ae 
ground, of the premises devised being 
an equity of redemption, but upon 
tbe principle mentioned in the fol¬ 
lowing note. Upon Ae principle 
of last, that whatever comes to the 
bandit of a person ip the character of 
executor,. or by reason of his execu¬ 
torship, should be asset* m bis bands, 
to Alexander v. Lady 
1 Ler« 224, and De thick 
v. Carravau, Hard. 4Q5.) Ae gene* 
jfrfity of Ae qM casks determined that 
Waey arisinghy safe of lands devised 
to, of sorted to the power of 

for payment of 
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debts and Irgarjes, should be legal 
asset* in their hands, (although they 
could not lie charged with tlie value 
«.f die lauds before aide.) Girling v. 

1 Veru. ()3. Hawker v. Buck* 
land, 2 Vern. 10G. Greaves v. 
Powell, 2 Vern. 248. Cutter back 
v. Smith, Prc. in Ch. 127. Anon. 

2 Vem. 403. Bicknutn v. free¬ 
man, Prc. in CIl 13(j. Walker 
r. Meager, 2 P. W. 3.52. Lord 
Masham r. Harding, 13unh. 3J9- 
BUtcli r. Wilder, 1 Atk. 420. Yet 
some of the old cases, considering the 
devisee, tic. in the doublo diameter 
of trustee and executor, nreferred tlie 
former, and consequently made the 
assets equitable. Hickson r. Withaiu, 
Finch. 190. ^OOQ. 2 Vem. 133, and 
tlie latter rases indinc strongly to this 
construction. Chambers r. I (arrest, 
Mot. 123. Ilall v . Kendall, Mon. 
328. Prowse v. Abingdon, 1 Aik. 
484. Lew in v. Oakley, 2 Atk. 30. 
Silk r. Prime, 1 Bro. Ch. Ca. 138, (11.) 
Barker c. Boucher, 1 Bro. Ch. Ca. 
140,(n.) Newton r. Bennett, l Bro. 
Ch. Ca. 133. BaUou r. Liudcgrccn, 

2 Bro. Ch. Ca. 94. Still, however, 
it seems, that where an estate de¬ 
scend* to die heir, charged with the 
payment of debts, it will be legal 
assets. Freemoult v. Dedirc, I P. \V. ] 
430. Plunkett c. Person, 2 Atk. j 
•290. (b ) Vide Bailey u. Ploughman, 
-Mo*. 93, decided on die authority of 
Deg n. JDcg. SoHaslewoodv. Pope, 

3 P. W- 323. Morrice v. JJank of 
England, Ca. teniji. Talb. 220. 
(c) If the sou had been a volunteer 
only (and not a creditor) he should 
have been put to his election. Noya 
c.Mordaunt,2Vcm.38i. Streatfidd 

Strcgtticld, Ca. terup. Talb. 170. 

5'10. If an estate is devised in trust 
to urf debts, the heir must account 
from the tiling of the bill. L'Am- 
bm r. Harvest, M. 1729. Mos; 124. 

• 341. Equity will supply the want 
of u surrender of a copyhold^ in case 
it be d< vised for payment of. debts, 

. «r to a wife^ or for younger children 


unprovided for. Tolled v. Tollett\ 
M. 172H. 2 P. W. 490. fide Watts 
v. Bill las, i P. IV. (X). Chapman 
1?. Gibson, 3 Bro. Ch. Hep. 229- 
512. I. S. by will settled liu loud 
for payment of his debts, and made 
M. his frife executrix, and devised 
all his personal estate to her, and, by 
subseuucnt clauses, gave several spe¬ 
cific and pecuniary legacies to licr, 
aud died. Adjudged that M. took 
tlie personaI estate, not as a legatee, 
but a h an executrix, and so tlie same 
after the legacies iwid, shall be ap- 

I ilicd to discharge the real estate in 
avour of the heir. Lsry v. liroitt - 
ley, II. 1729. Fitz£. 41. Bttnh. *2C>o. 
by whom the cast*, is thus staled: A. 
by will charged his real estate with 
liaymeut of bis debts, funerals, ami 
legacies, and gave to Al. his wife 
£\WO, payable in two years niter 
Lis death, with interest and his house 
in K. with the use of the goods 
therein for life, and the use of his 
plate nnd goods nl C. during hei 
w idowhood; and after other legacies, 
testator concluded his will, and made 
his wife sole esecutrix of his Kill , and 
of at / bis goods, chattels, mnl arrow 
of tenL not fofuir given or limited in 
his Kill. Per curiam, the personal 
estate in the liauds of M. ought to b«- 
applied to pay debts in case of the 
mil estate. Hole, it was insisted 
thut nuking M., executrix of particu¬ 
lars, amounted to no more than mak¬ 
ing her executrix in general. But 
per Pengel/y, C. B. if the words to 
her men use bud been added, or such 
like words, it might have giyeu some 
cause of doubt. 

543. A. B*/ begin his will tlius: 
" As torjqdi effectswhereof God bus 
“ appointed me steward, l charge 
* the same mth the pay meat of all 
"tuck debts at fskafTme at my 
* deuth, AVI) also vith the. sevens f 
u legacies tertimtjhr bequeathed;” 
and after giving several legacies, lie 
‘devised some copyhold lands (duly 
surrendered) * to his eldest sou and 
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'' liis heirs, subject to and charged 
“ rcith alt his Just debts, and the 
“ several legacies thereinbefore be- 
“ queatheil , and tnade his said son 
executor, who proved the will, and 
died. On a bill bj the ^creditors 
against the son s representatives, an 
account of assets was decreed, and 
# all further directions reserved.* It ap¬ 
peared on the master’s report, that 
great part of the personal estate had 
been wasted by the executor, and the 
rest applied in payment of some debts, 
and that the copyhold had been sold 
to pay off a mortgage thereon, and 
the remainder of die money arising 
by the sale was not sufficient to pay 
the debts and legacies. The ques¬ 
tion was, whether die creditors should 
have a prefererice, or whether •die 
creditors and legatees should be paid 
paripuMat Per Lord Chancellor, 
flic words and also are not material, 
but it is most so that die devise is to 
the executor, which must lie taken 
to be a devise to liim to enable him 
to pay testator’s debts and legacies, 
and this is assets, and whether legul 
or equitable assets it is the same 
thing, for equitable assets in the 
hands of the executor (a) roust be 
applied as legal assets are, tint, to 
pay debts, and then legacies; indeed, 
if this were a bare trust (b) to pay 
debts and legacies, it might be other¬ 
wise, and die legatees might then 
have a right to be paid equally. 
Decreed, the unsatisfied creditors to 
be paid out of the remainder of the 
money arising by sale of the copy- 
hold estate in the first place. Wal¬ 
ker v. Meager, T. 1789. 8 P. W. 
550. Mos. 804. (a) Vide Deg v. 
Deg, 8 P. W. 416. (b) Quirt 
autem, whether it isnotthe practice, 
in case of a trust Tor payment of : 
debts and legacies, to prefer the for-' 
mcr. Et vide Greaves n.* Powell, 
8 Vem. 848. Sic Bradgate v. : Rid- 
lington, Mos. 56. 

• 544. A. was principal in a re¬ 
cognisance for .£5000, and B. and 


C. were sureties. A., before mar¬ 
riage, jointured his wife in some 
lands, a ithout notice either to the 
wife or her friends of diia recogni¬ 
zance, and devised bis real and per¬ 
sonal estate to B. one of his 
sureties, and died; first, the perso¬ 
nal estate of A. the principal, shall 
be applied towards satisfying this 
recognizance, then his lauds devised, 
the devisee being a volunteer; next, 
the paraphernalia of the wife of A* 
and, lastly, the two sureties shall 
contribute to make up tlio deficiency. 
Tj/ut v. Tijnt, T. 1729. 2 P. W. 
542. As against roal assets de- 
scended it seems, upon the authority 
of Tipping t>. Tipping, 1 P. W. 730, 
the wife shall stand in the place of 
creditors for the amount of her 
paraphernalia. So Suelson v. Cor¬ 
bet, 3 Atk. 369* ‘Graham v. Lon¬ 
donderry, 3 Atk." 39$. Sed quart as 
amiinst real assets devised . Et tide 
Probcrt v. Clifford, Amb. 6. Fide 
etiam Licledon v. Northcoto, 3 Atk. 
348, contra . 

545. Where there are several de¬ 
visees of land charged with debts, 
the creditors cannot be imid until tlio 

master has certified what each de- 

• 

visce shall contribute; but a creditor 
may proceed against any one devisee 
for the whole. Harris v. Ingledesr 9 
H. 1730. 3 P. W. 93. 98. 

546. One devises all bis real es¬ 
tate in trust to pay all his debts, the 
boud creditors recover part of their 
debts out of the personal estate; the 
simple contract debts shall be equally 
paid out of the real estate with the 
bond debts, and the boud creditors 
shall have nothing thereout until the 
simple contract creditors shall h*ve 
received as much from the same as 
■hall make them equal in payment 
with foe bond creditors. Ilusleaood 
v. Pone, T. 1734. 3 P. W. 323. 
Vide De g e, Deg, T. 1727. 8 P. W. 
41& Cir r. Lady Burlington, T. 
I7Wi; 1 P. : W. 888. 

547. Oil a devise of*lands to pay 

Q Q 2 
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debts, a legatee, whether specific 
or pecuniaiy, shall be paid out of 
the lauds, it' the simple contract 
creditors exhaust the personal estate. 
Hosier nod v . Pope, nip. 

548. If one owes debts by bond, 
and devises his lands to I. S. in fee, 
and leaves a specific legacy, aud dies, 
and die bond creditor comes upon 
die specific legacy for payment of 
Ins debt, tbe specific legatee sliali 
not stand hi the place of the bond 
creditor to charge the land, because 
the devisee of the laud is yia much a 
specific devisee as the legatee is of 
» wiccific legacy. S. C. El vide 
CliAon v. Hurt, 1 P. W. 078. 

54Q. One.jleviscs all his personal 
estate to his daughter, and all his 
real estate to trustees, in trust, to 
pay debts, &c. remainder to his 
daughter in tail, remainder over; 
die personal estate shall, in die first 
place, be all .applied to pay his 
debts, for the personal estate is the 
natural fund. Fide Knight v. Knight, 
3 1/ W. "S3, which, as against 
creditors, the testator Cannot exempt, 
but as against the devisee of hh 
laud he may, by appropriating bis 
land us a fund for debts, diough 
by the general rule, express worth j 
mu*t be used, or sucli, at least, as 
plainly shew the testator's intent. 
lloutKOod V, Pope, sup. So French 
v. Chichester, l Bop. P. C. l!r.*. 
Fcreyes v. Robertson, Buiib. 
Iiichiquin, liarl r. O’Uryen' Lord, ] 
VV ils. 82, and A rub. 33. Sam well 
v. Wake, l Bro. Ch. CaT 144. 
Ancastcr, Duke t>. Mayer, 1 Bio. 
Ch. Ca. 434. But in Bamfield v. 
Wvndham, Prc. in CL 101 . Wain- 
nght t>. Bcndlowes, 8 Vehi. 718, 
and Amb. 581. Stnplflfwii®>?Cd|. 

# t«"P 

ItyvjjCwt, 2 Kq. Ab. 540 .» Walker 
v. Jackson, 2 Atk. 024. A.nderton 
v.. Cooke, and Kynoaton y, Kytm. 
-t;".'.cited) t Bro; Ch. C«., 436 
Ho.iiIhv v . Bowman, (cited): i.llro. ; 
Ch. ..t.a. 145. Webb v. Jones, 2 


Bro. Cli. Co. GO, the intention at 
the testator appeared sufficiently eted, 

1° the court to exempt the personal 
estate. <. 

550. A. by will gave his wife B. 
an estate-for life, und in the lullcr 
part created a trust term for payment 
of debts, to lake place from die day 
oj his death, 'ibis term shall take 
place of die wife’s life estate, espe¬ 
cially as it is a trust term for raising 
money, and it is immaterial how a 
testator places the several devises in 
a will, because the whole must be- 
construed together, so as to make it ' 
consistent. ftidout v. Hording, T. 
1737. 1 Atk. 419. t'ide Uvedalu 

r. Halfpenny, c P. \V. li. \\ or _ 
slej ClfanvDIc, « Vos. 333. 
JJrown v. Jones, 1 Atk. I8M. 

551. A. devised his real und per- 

s. inul estate to he sold for payment 
of his debts, and appointed B. exe- 
entor. 'llic personal cstaie not bc- 
ing suflicient, the creditors brought 
their bill to lie paid out of die real 
edate. D.Treed, a sale of Uie free¬ 
hold and copyhold estates, and that 
Uu hm-and executors, and all pro- 
fr parties, should Join in the s:de. 

In the case of a devise to trustees, an 
infant lieir has no duy u> <4tctv caiine 
^liciiof iiffc; but otherwise, if there 
“!% P”**™ 1 ” devise. Blotch v. 
n i/der, T. 1 7JS. I Atk. 420. As 
to the question, c inker mouey in the 
hands of an executor, arising front 
the salt oj be legal or equit- 

u bWs,™fcS.C. ra (e, TJeeUe, ii. 

5o~, It if * certain rule in equity, 
that where in cjtaio if charged with 

"'‘-■umliraneo, or- payment of 
dchtC.Mfl .Aer npA payment the 
W'K”’ H'vai orqr, the whole pro- 

fhe .residultfv, legatee. 



. - to trustees from and 
• Jj a ^* r the delcrinination 
v <*W«, to die use of 

A. .m fee, charged and diargeable 
with legacies to be paid w ithiu 
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twelve months. Held, that the le¬ 
gacies run over all the precedent 
estates, as well as the fee. Carter 
v. garter, >1*1748. i Vcs. 1 08. 

534. Devise of real and personal 
estate* to trustees, their executors, 
administrators, and assigns, in trust 
to pay c-rtnin annuities oud legacies 
out of the rents and profits ^f testa¬ 
tor's personal estate, ami if uot suf¬ 
ficient, then out of the mils and 
profits of liia real estate. Held, 
the trustees took the inheritance, 
and uot a chattel interest hi the 
estate. (HhviH v. /togm, T. 1750. 
Ainb. y.'J. 

553. The court will go as far as 
it rail to attain the payment of debts; 
and real estate, where charged, is 
affected by equitable os well as by 
other debts. Asllci/ V. l’oiris, T. 


c 


1750. 1 Vea. 483. 495. 

.756. Devwc of laud charged with 
i>ment of debts; if llic devisee 
ms sold, pending a suit for sale and 
payment of debts, Mich au alienation 
u void. tValker v. Smallwood , M. 

17(>S- Amb. <>78. 

557. Testator devised the residue 
of his real estate to D. and E. for 
payment of his debts, mid gave the 
rnddne of his personal to his sister, 
who lie made sole executrix. Thu 
real estate shall exonerate the per¬ 
sonal from paymeut pf debts, ihry- 
Jordv.JUnlmtt, Ms 17(i9- A mb. 581. 

558. Bill by a tutor for an annuity "cumber all my real and freehold 
of «£‘J00 for' his own life, against “ estates, except the lands before 
the executors of the pupil, who by | “ named in this codicil, with nil the 
his will flialged his estate with ail j “ debts 1 owe by bond, judgment, 
his debts by bpudi mortgage, or j u or other specialty, and direct that 


liable as well as his ficcholils. 
Courntrsw (Muon, E. 1783. i Bm. 
Ch. Ca. *273. 

560. A debt due by a decree in 
equity, though but a jartonal de¬ 
mand, will bind the heir or devisee 
(laving assets, mill rfucli heir or de¬ 
visee refusing to perform a decree 
against him, will be subject t:; an 
attachment. Cuvuer v. Ih.ianr, 
T. 1784. I Ridgiv. P. C. J3y. 

561. Where testator by his will 
and codicils has clcuily shewn his 
intent to exempt his personul estate 
from liia judgment and 8|>ecially 
debts, they shall bo a charge on tlio 
lands descended, in exoneration of 
those devised, but parol evidence to 
shew that testator intended to ex¬ 
empt liis personal estate, is not ad¬ 
missible. Raves v. Narenhat w, E. 
1788. 2 Ridgw. P. C. 11 . V C ni. 
and Scriv. 482. 

362. Testator by his will made 
several devises and bequests to his 
wife, whom he appointed executrix 
and residuary legatee, and directed 
a certain part of his real estate to bo 
sold to pay bis debts and legacies, 
in rase his personal estate should be 
insufficient f afterwards, his properly 
being considerably increased, he by 
a codicil devised lauds to his wife 
(hiring widowhood, u which lands' 
said he u are to be free from all in- 
cumbranceft, and I charge und in- 


simple contract... The claim was 
supported by letters referring to an 
uniuiity, but no' specific, 'kuglh of 
time was named.'; '■disauwed- 
without costs. ’ SamcM# 

H. 1779. 1 Bro. Ck. 0k.9C 
Affirmed. 14th March, 1700, im 
JDom. Proc. ' / 

559. Tentator bavujg by 
charged all his worldly :estate Vith 
bis debts, his copjlwld lands are 


“ my executrix .lull pay mv simple 
“ contract debu, and «rrwin> of rent, 
“ out of my persona] estate.” field, 
by the lwds, that the personal estate 
"i exempted from the payment of 
'aH. debt, except simple contract 
debts. Rcetet or Deemthirt v. 
‘Nnxtikmi, E. 1788. Vein, and 

«erirfc482. 2 Ridgw. p. c. n. 

Vpitro, Ihe decree of tbe Exchequer, 
reported by Vera, uwi Scrir. 3iy. 
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5(1$. Where estates are charged funeral raptures, widi a particular 
fjy will with the payment of debts, disposition of the surplus money, 
die court will order them to be. sold, and the personal estate was not 
if ncrewaty, though the lieir at law otherwise disposed of than by the 
be in the East India, und the do- appointment of an executor, who 
viscc insane. William* v. Whin- was not *mc of the trustees, it was 
yatet, M. 17bd. 2 Bro. Cb. Ca. held to be liable to the debts, &c. io 
331)- the first place, and especially as die 

564. Where a sum of monos was produoa of the sale was insufticicut. 
jd court, to be laid out in lands, Gray v. Minnithorpe, JJ. 171)6- 3 
which, when purchased, would be Ves.’ 103. 

subject to the bond debts of tl»c tea- 571. Voder a devise to sell and 
tutor, the debts were decreed to lie pay debts and funeial cxpciicrs, the 
paid out of llie fund in court. Cal - personal estate was held exempt, 5 
tell v. Money, E. 1791. $ Bro. Cli. upon the evideut iulenti«m of the 
Cm. 2.36. testator; Imt where Use direction in 

5fi5. Under a general charge for the will is express that the debts, &c. 
payment of debts, where testator had shall be |taul out of the real estate, 
freehold and copyhold estates, and die pe rson to whom die personal 
Lad sold all liu freeholds ill his estate was bci|in a:lied .dial I take it 
Jifc-iimc, the copyholds were held exempt lUn Ian v. Knate/lon, 1*. 
liable. Rent'nh v. Kenlidi,1L 1701. 1796. 3 Vcs. 107. f ide Duke of 
3 Bro. Ch. Ca. 257. Coombea v. Auenstcr r. Mayer, 1' Bro. Ch. Ca. 
Gibson, I Bro. Cli. Ca. 27'). 454. 

566. Testator by his will ordered 572. To exempt the personal 
the tiuslecs to possess themselves estate uuricr s device, for pay..tent of 
of liis estates and uibdance, und to debts, die intention must plainly up¬ 
pity debts. This is a charge of pear on die will; and the court can- 
tho debts on die real estate, /''os- not lock to extrinsic circumstances. 
ter v. Cool-, T. 1791* 3 Bro. Ch. Hrumuieiv. Frol hem, T. 1796. 3 
Ca. 347- b ^aw. 111. 

56/. Where land is devised in .##3. Though a general charge of 
trust to pay debts and legacies, it i? debts upon a devised estate will tint 
chart-rd uilh nil that the cccJe^i- prevent die previous applicalion of 
aslical court will cstabhsli. 11 a- an estate descended, yet if the de- 
bergham v. Fiueent, T. 1792. I vised estate is selected and appro? 
Ves. jim. 411. pasted to the debts, it is liable before 

568. Where land is devised to be the estate descended; but tliis ar- 
aolil, the uumey produced by the sale rangemeut does not bind die creditor, 
is chargeable with simple Contract Manning v. Spooner, T. 1796. 3 
debts ou the implied inlcntiou of die Ves. 114. 

testator. Kidney v. Con a maker, T. 574. There is no difference 1 h>- 
1793. 2 Ves. jnn. 267- Jjjirmed (in tween debts and legacies in an im- 
1797) in D un. Proc. plied chugeupon a real estate by will. 

5*if), 14 After paying del**," William v.t'Mfy.T.1797-SVes.551. 
amountsjn a diarge of debts up- Fide contra, tfigbtley a. Kightley, 
on a reH estate, for ytliidi .very 2 Ves. inn. 328. Shalcroa r. Fin- 
little -is sufficient. Kidney v. den, 3 Ves, 739. 

Conwnaker, T. 1793. 1 Ves.jqp. • 575. Beal estates devised were 
410. ' • •• held liable to simple contract debts, 

Where laud was devised in midcr a*direction in the beginning of 
tru 4 to K’ll far payuient of debts and a will, that debts _ aju4 funeral air 
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pourcs shall lie first paid, aud that 
which ilcsccnck-d to llic heir by die 
failure of tin* devise to be first ap¬ 
plied. II tllift mx v. ('!'titty, T. 1797- 
3 Via. 545. tide Muuniug r. 
Spooner, tup. • # 

57(i. Trust term in a will to raise 
out of real estate several sums, of 
• which some were secured by IvNlator's 
bond and covcuaut, the intention be¬ 
ing to give llinn as portions out of 
the land, and not as debts or legacies : 
the personal estate was held not ap- 
plicahle. Reads. Licitfield, T. 1797. 
3 Vis. 47-5. 

.577. A devise of land after pay¬ 
ment of debts, in a charge ou the 
land, for until debts paid, testator 
gives nothing; and in this case M. 
It. took the Mime distinction as in 
Kiglitlcy v . Kiglnley, 2 Ves. jun. 32H, 
lielvvcen debts aud legacies in an im¬ 
plied charge upon an estate specifi- 
c.iily devihcii, though l-ord Chancel¬ 
lor doubted tho distinction in Wil¬ 
liams r. Cliitty, 3 Vcs. not. His 
honor could not* agree diat where 
there is a sjHcilic device, there is no 
iliilcrciict) lirlwceii ilcbls and lega¬ 
cies. IVilalor must mean his debts 
to bo paid, and then bis legacies, and 
a specific devise is as much a legacy 
ns u pertiniuiy one, and it is equally 
within the inlcul of the testator that 
the legatee should have it Shall- 
cr osi v. Find**, T* 1798. 3 Ves. 

7W. * 

678. By the common law, a man 
could not by testamentary disposi¬ 
tion affect his lands, or the guardian¬ 
ship of his children. llis lands 
could not he affected till 32 Hen. 
VJ1I. and die guardianship not until 
12 Car. II. Es> parte E. oflie hater, 
E. 1803. 7 Vcs. 370. 

579. Where testator by liis will, 
going beyond a mere charge, has 
created a particular fund for paunenl • 
of debts dint shall be first applied in 
exoneration of descended estates, 
whether acquired after the dulc of 
die will or not, and of the personal 


| estate, even in favour of the next of 
I kin taking it for want of disposition; 
for the rule as to the exoneration of 
estates descended, by a devise for 
die payment of debts, will hold, 
even though ti e estates devised may 
be equitable a«*et4f and die de¬ 
scended estates legal assets (a\ but 
a mere charge upon a devised estate 
will not protect a descended estate 
from bciug first applies I, for words 
having an obvious meaning are not 
to be rejected upon a suspicion 
that die testator did not kuow 
what he meant(bb Milne* v. Older % 
E. 1803. 8 Vcs. 303. Fide 

(a) Manning v. Spooner, 3 Vcs, 114. 
Davis v. Topp, 2 Bro. Ch. Ca. 259, 
(n.) Donne r. Lewis, 2 Bro. Ch. 
Ca. 257. Powis v. Corbett, 3 Atk. 
550. Hunuood c. Oglander, G Ves. 
199.8 Ves. I0G*. (b) Series*. St. Eloy, 

a p. nr. shh. 

580. Teststor devised his lands 
upon several limitations for life, aud 
iu strict settlement, with a direction 
dial the incumbrances sbmdd remain 
charged upou tlie estates respective¬ 
ly, until discharged by die several 
tenants for life, to whom diey wen* 
respectively limited. Held, that all 
the rents and profits during die es¬ 
tates for life, should be applied to 
die incumbnwces, principal as well 
as interest. Milan v. Slater, sup. 

581. Where lands are specifically 
devised, legatees shall not stand in 
the pldfce of creditors against the de¬ 
visees, unless the lands are made 
subject to debts, or are in mortguge, 
as iu Lutkius v. Leigh, (Ca. temp. 
Talb. 54.) Aldrich v. Cooper, E. 

1 803. 8 Ves. 397. 

582. B. devised her freehold estate 
to trustees, whom she also appointed 
executors in trust, immediately after 
her death to sell and dispose of the 
same to the best advantage, and to 
apply the money arising from such 
sale, in the first place iu discharge of 
her funeral expeoces and debts; se¬ 
condly, she ordered and directed sc* 
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TOPtl mum (mentioned in her will) to 
be paid to different persons named, 
u s ho rrcre all creditor* of her late 
httlntnd;” then she gave pecuniary 
legacies to several relations, ami £20 
each to her executors, “ in coiupcn- 
44 aation of trouble," die said several 
Bums to be paid by her executors 
pud trustees, out of the money arising 
from the sale of her said lands, which 
she ordered M to be mlfl with all con¬ 
venient speed after her decease ; m and 
such of the said purchase-money as 
should rcraaiu after the paving thr 
said legacies, she disposed of by her 
will, “ the said several legacies to be 
"paid by her executor « as soon at 
44 they should sell and dispose of the 
44 said lands." B. died possessed of 
some personal property. Held, that 
there is not enough on this will to 
found a presumption that the testatrix 
intended to exonerate her pcmoual 
estate. Ilie distinction between a 
direction to acll real estate out ami 
out, for payment of debts, and a 
charge for payment of debts, is ex¬ 
ploded, as to auy effect m exempting 
the personalty. In either case, the 
residue, if undisposed of, goes to die 
heir, unless there be a. disposition 
made, demonstrative of an intent that 
it shall change its nature, and become 
wcrsomiltv. M 4 CIeland v. After, 

M. 1805* aSch.kJLef.538. Vide 
Tail v. Nortliwick, 4 Ves. 816. 
Hardy v. Hurle, 5 Ves. 540. Bryds* s 
v. Phdlipe, 6 Vcs. 5u7. Watson r. 
Brick wood, 9 Ves. 447- Hancox r. 
Abbey, 11 Ves. 179.' 

583. Where an estate is charged 

with dcbfe, and the first taker of it is 
an infant, the infant’s estate shall be 
reimbursed by iKfbcr charge,though 
the creditors hjp^icdled.all'4liaf, 
securities, au®5 assignment of them 
had been taBKT Jr are i.'Potlull, 
M. Ih05. 1 Wes. 283. ;* • 

584. Tentatoi* defiled and bfr 
qurathnl alt his real and personal 
estate in Grenada , to pay all Sncb 
annuities, legacies, or bequests, as he 


riioold give or bequeath, to bp paid 
out of or charged upon bis real or 
personal estate in Grenada, by his 
will, or any codicil, whcdier wit-, 
netted or not. Held, that a charge 
by on ullagesleil codicil is void, it be¬ 
ing not a clmvgc by the will of lega¬ 
cies, but a res ervation (by a will exe¬ 
cuted according to the statu tel of a 
power to charge by an uiiallrsted 
paper; and as to an objection which 
was made in this case, diat the real 
estate was not charged ns a subsidiary 
fund to the general personal estate, 
his honor did not determine. His 
honor observpd, however, dial the 
rrason why a diargc of debts and le¬ 
gacies upon real estate, by a will duly 
executed, covers future debts mul le¬ 
gacies, lliongfi by ail iiiistlcslcd in- 
sjiimenl, is their iWtuuling nature. 
Hose v. (jNMjpighame, T. IHOfl. 12 
Vcs. 29 . / ideetiam , Flubcrghaui v. 
Vincent, 2 Ves. jun. 204. 

585. A paper whs proved as a will, 
reciting the marriage articles of the 
testator’s daughter^vith A., confiim- 
iug those articles, and directing that 
alls .stalirr’s pn perty and effects shall 
be vested in A., preferable to any 
executor or administrator, upon and 
after die testator’s decease, for all 
aud every die purposes of his said 
agreement, ex pressed or iulcndtd. 
Held, dial die probate of this paper, 
obtained by A. as executor, was con¬ 
clusive; mid A. was held not a trus¬ 
tee for the next of kin upon parol 
evideuce of declarations subsequent 
to tho will. WdUon v. Walton , T. 
1807. 14 VcMW ; \* 

586. It isr net uiiiycrsally true, 
that tho expression ofa purpose for 
which even* devise of laud is made, 
limits the derive to the purposes ex¬ 
pressed ; wtoe for Justanoe there is 
a.deviscofhmd for payment of debts, 
jl does dot Necessarily follow dmt 
there is a fruit for tl)e neit after tho 
debts am paid. Indeed there is no 
general nue, but each case depends 
on its own circumstances. When,* 
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the purpose expressed is iu favour of 
the party to whom the bequest is 
made, the presumption for limiting 
the bequest is rather stronger. S. C. 


flot 

ibid. 522. FA vide Hill v. London, 
Bp. 1 Aik. 618. Rogers v. Rogers! 
3 P. W. IQ 3 . For. 286. 


DEV ISE XIII. 

Of the Devi* of ch Estc/e in Mortgage, and relieve the Dti itet shall 

or shall not take cum onere. 


387- One devised lands to A. for 
payment of his debts, and devised 
other land which lie had mortgaged, 
to R. y uud also gave B. his personal 
estate. Per curiam, M. must take 
the mortgaged lands cum one re, and 
though the personal estate was de¬ 
vised to B., and land uas devised for 
payment of debts, yet the personal 
estate shall be subject to debts. Lo¬ 
re/ v. Lancaster, M. 1090. 2 Vcni. 

m. • 

588. Devisee for life of mort¬ 
gaged land must pay oue third of 
wlmt was due at the death of the de¬ 
visor, with interest for the same, and 
the heir must pay the rest; and so it 
is where die mortgagor has received 
die profits during llie life of a tenant 
for life. Rnllett v. Sprituger, M. 
1696. Pre. in Ch. 62. Fide Hives 
v. Rives, Pre. hi Ch. 21. James i>. 
Hailes, Pre. in Ch. 4k Ctyali v. 
Bottsou, 1 Vcm. 404. 

589. An estufis iu jointure was 

subject to a mortgage. The jointress 
ami reversioner mast redeem in pro¬ 
portion, the jointress one third, and 
the reversioner'two thirds. So if 
rut estate subject to * mortgage is de¬ 
vised to A. mr life, remainder to B. 
in fee, they may redeem in. the same 
proportion.. Findi.FksdJ ‘H. lG 9 <). 
2 Tcttai. : i\(k • J. 

590* One. having: mortgaged Ini 
fee-si tuple estate, devi»d t is lease¬ 
hold to A., his wife, avid his fc£ 
simple Atate to B. hk eldest Son, and 
died, leaving no other pcTsonal estate. 
Per curium, the devisee oT the fee- 


simple estate must take it cum onere , 
and shall not charge the leasehold 
estate specifically deviled, with die 
m°rtg:igc (a). By which construc¬ 
tion, Ins honor said, each devise would 
take effecttb). O'Neal v. Mead, H. 
1700. I P. W. 693. (a) Vide Tip¬ 
ping v. Tipping, 1 P.W. 730. Da¬ 
vis v. Gardener, 2 P.W. 190. Rider 
r. Wager, 2 P. W. 335. Chaplin r. 
Chaplin, 3 P. W. 367. (b) Long 
r. Short, 1 P. W. 403. His honor 
also observed, dial the resolution m 
this case would not in llie hast in¬ 
terfere with that in Clifton v. Birt, 1 
P. W.G78, for there was uo uiort- 

591- An estate in mortgage was 
devised to A., and i*ev»ml legacies 
given toothers, llie mortga .e shall 
be first satisfied out of die personal 
estate, and if dmt falls short, dm le¬ 
gatees must abate in proportion. 
Warner v. Haves or Hayes, E. 
1707. iBro. P. C.Sia 

*6512. Mortgages in fee, though 
forMted, will not |>ass by a general 
devise of all the testator's lands, te¬ 
nement*, and hereditaments; nor will 
diey pass by such general words, 
though the equitv of redemption was 
foreclosed or released, after making 
of tlto will, but they will go to die 
< heir at law. Hlfvdt v. J^ady Russell, 
M. 1708. e Veni. 625. 

593. J. S. devised a lease for lives, 
after payment of his debts, to his two 
. grandchildren, H. and W. # but if 
either of diem died without heirs «»f 
tfmr owu bodies, then the share of 
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him so dying should go to lbe testa¬ 
tor's oilier gnuitl-child C«—W. Hied 
without issue; and on a bill filed by 
a mortgager to foreclose, it was held, 
that il. and C. were entitled to re¬ 
deem in equal Tnoirtic*. ffttafarw 
v. ChopjtX T.\‘714. 1 Bro. P. 
C.4 .j7. 

ASJ4. Since the statute against 
fraudulent devises, the devisee of the 
equity of redemption is in the same 
case with the heir, and cannot re¬ 
deem without payment, as well of 
what the testator had borrowed on 
mortgage, aa of w hat he liad subse¬ 
quently borrowed of tlic mortgagee, 
on bond, because the statute make* 
such a devise void aa against credi¬ 
tors, anil then the devisee slauds in 
tlie same place as the htir iuiuI have 
done if no devise had been made; 
but before that statute, sndi devisee 
would not hove been liable to the 
hour! debt. Challis v. dusltorn, T. 
171.3. Pre. inCh.407. (>ilb. Eq. 
Rep. 96. That die vend* or de¬ 
visee of die equity of redemption was 
not obliged to pay both, before the 
atauite against fraudulent devises, w as 
resolved in Bailey v. Robiusou, II. 

um. 

AU5. Testator began his will by 
11 din cling that his executor idtould 
" pay alt his just debts, uud dint lie 
“ should raise sufficient to pay the 
" same. Tic then devised his manor, 
" &c. at G. to plaintiff J. S. and her 
" heirs, at fi) or marriage, utbjtct lo 
“ the incumbrances which were or 
41 should be upon il at his dtcease; 
"in die mean lime the rents ami 
<r profits to be paid by his executor 
" to her father or mother, for plsiu- 
" lid ’s sole benefit, lie then de- 
11 vised to bii|brother L. C., and bis 
" heirs, mpetaraion of the manor of 
« W., aftfrihe death of M. K, tub- 
€t .jrcl to the payment of such of hip 
f* debts us should remain unpaid, slid 
" all the real of his real and personal 
''Otfulr. not specifically disposed of, 
4#1 b$jJcviscil to defendant J. E., his 


"heirs and assigns, in trust to sell, 
" and thereout pay his debts and ge- 
“ ncnil legacies; and in case there 
u should be any deficiency, pr any 
" debt or legacy should remain uu- 
f< paid, dnvo ho charged the same on 
11 the n i u an u of the manor of W. 

* and directed JL C. to pay off the 
" same within six months after, the 

* death of M. F.: and he made J. 

! “ 1 L sole executor.* At the time of 

testator * death, tlic manor of G. was 
in mortgage to 11. for i' r )00. Upon 
the bearing cor. M. B. his honor de¬ 
clared that all tlio testator* debts and 
general legacies were by Ilia will to 
be paid out of his personal estate, ami 
out of Um real estates devised to de¬ 
fendant; J. E. and L. C., and dial 
the mortgage of If. oil the mauof ok 
(i. devised to pluiutii) J. S. was to 
be taken as one of those debts ; and 
this decree was afteruafils affirmed 
by King, C. on appeal (a). Srr/c v. 
Xt.FJoy, M. 17-21 i. « P. W. 360. 
(a) This case, though uoiaHu.t* a|v- 

C roved of, ha* been considered ns n 
ailing authority, in Gallon v. Han¬ 
cock, •> ,)tli. 4;)*. Marchioness of 
Two dale r.K.of Coventry,1 Bro.Cli. 
I'j. 'MO. 1). of Ancuster r. Mayer, 
I Jim. Ch. Ca. 4o4. 

oMti. Land mortgaged for two sc- 
vtial terms of one thousand year., 
was afterward* settled to A. in tail, 
remainder to B. iii tail, remainder to 
A. in fee,, uhtrebv A. and B. had 
successively an equity of rcdenipiion 
inciilcnt to their estates. A. by his 
will, appointed the mortgage to be 
paid oft, and lire leans to be assigned 
to .VI. and by the /wine will devised 
all his lands (being seised of all oilier 
lauds in fee) to C. and Ills heirs. 
A, and B. both died without issue, 
whereby the estate tail was spent; 
Sod upon .a question whether the 
equity of redeinptiou passed to M. 
by.tbc will of A. and was thereby 
severed from the reversion, it was 
held, that it did not, and that M. 
stood only in the plfcc of the mort- 
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gagee, and wai liable to be retlecmrd 
by C. Amlturxl v. lotion, I?. 172*J. 

3 Bro. P. C. 48(i. Fiug. 89. 

597. A. »*ise<l of an estate in fee, 
subject lo a mortgage, and also seised 
of an estate pur uni re vie? devised all 
to his wife, and made her residuary 
legatee and executrix; afterwards be 
purchased the reversion of die estate 
fur autre vie , and died, without alter¬ 
ing or republishing his will, field, 
that the purchase of this reversion 
was a revocation of his will pro 
ianto , w hich descends to the fair at 
law; but equity, in marshallmg the 
assets, will apply tlmt pari no de¬ 
scending, to discharge the. mortgage, 
in exoneration of the devisee, who nt 
common law, and before the statute 
of fraudulent devises, was not liable 
lo debts, (lie descent faing broken. 
tiorloii v. Hancock , ii. 174.*. llidgw. 
Ca. temp, fliirdw. 301.312. 2 Aik. 
424. 430. S. C. MMiHe Galtuu r. 
Hancock. 

598. G. C. by articles settling in 
slrict settlement, real estate, then 
subject to a mortgage of £ 1500, 
(which had been borrowed to pay 
tines of certain leasehold interests,) 
smd subject also to oilier incum¬ 
brances, covenanted to exonerate the 
real estates from the ,£1500, and to 
charge it on the leasehold. After¬ 
wards G. C. by wjll, reciting the ar¬ 
ticles, devised the leasehold to his 
eldest sou “ hi order to exonerate bis 
said real estates, from the said sum 
of £ 1500, and to enable hi* and 
son to pity the same , and other debit 
and incumbrances affecting the. at me f 
and the will proceeded, “ And l do 
hereby charge and incumber the said 
leasehold interest, so bequeathed, 
with the payment of the and sum of 
£\5Q0!' Tlie testator also by his 
will confirmed the articles, with the 
exception of certain directions therein 
made , as to the rents and profits of 
the. settled lands, which he thereby., 
limited iu n mauuer different from 


the aitides. Held, first, that die 
words “ in onicr. to exonerate, &c. 
and lo enable, mummied to a 
direction, and that the devhee was 
a trustee, lo pay out of die leaseholds 
not only the £\50tf but all other 
debts ar.J iucumbrnnees affecting the 
ical. 2dly, That G. C. by charging 
such debts and iucumbrances on the 
leasehold, meant to purchase the 
fiower of disposing of the rcuts and 
profits of die settled estate, as lie 
did by his will, different from, the 
provisions in the articles. 3dly. That 
die testator’s eldest koii, who waa 
tenant in tail of tlic settled estates, 
not having applied the leasehold pro¬ 
perty in exoucration thereof, in pur¬ 
suance of the will, and having died 
without suffering a recovery, that the 
remainder-man hi tail had a right to 
compel the exoneration of die setded 
estate out of die leasehold. Under 
a decree for a sale of a com|>etent 
part of certain leasehold interests, 
ll»e property of a minor, (partly held 
for lives, and partly chattel,) the per¬ 
son Who acted as receiver of the 
estate, and appeared in the cause ua 
guardian to llie nuuor, purchased a 
lease for lives. Meld, dint the sale, 
(though for full value,) was fraudu¬ 
lent, and void under the circum¬ 
stances. Corn v. Cary, M. 1804. 
2 Sch. Sc Lef. 173. 

589. After a devise of freehold 
and leasehold interests, charged with 
incumbrances that affect die testator's 
real estate, he bequeathed to die 
same devisee all the rest of bis real 
and personal estates, adding, u And 
I do hereby order and diicit my said 
son lo pay off my just debts. 11 This 
is on obligation on the sou to pay all 
the debts of testator, iu respect of 
the property given him, and dis¬ 
charges a chattel interest bequeathed 
to anodier. S. C. ibid. 188. 

• 600 . When a testator expresses a 
desire os to die distribution of pro¬ 
perty, and the objects lo which he 
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refer* are CPilain, the desire so 
pressed, amnnnts to g command. 

S. C. ifcV. m- 

001. A. de\iscd his estates in trust, 
to sell and pay off a mortgage, and 
to raise auothriyura, which (he tes¬ 
tator gave to his>i rnghlcrs; the per¬ 
sonal estate, though bequeathed alter 
payment of debts and legacies, is 
exempted fiom tlie payment of these 
two sums upon the plain intention 
aud without express words, for either 


express words or plain intention must 
be found to exonerate the personal 
estate, from the testators debt by 
mortgage, and a devise to sell for 
payment of all debts will not exone¬ 
rate the pq*oiud estate, lluiicox v. 
Jbbq, T. 1804. 11 Vcs. 1751. 
Fide Watson v. Brick wood, 9 Vcs. 
447- Hyll r. Cox, 3 Bro. Ui. Ca. 
.SSL*. Ancasterr. Mayer, 1 Bro. Cli. 
Ca. 454. 


Where 
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1 hall or thall wot hr ronsliHcd a Satisfaction of a 

Thing due . 


602. A. had issue a son and four 
daughters; he settled lands on liim- 
•clf for life, remainder, for 2J years, 
to raise .£5000 for daughters por- 
lions, «£-000 whereof to be paid to 
tlic eldest, remainder to the sou ill 
tail, remainder to himself in fee; 
tlie sou died without issue, and after¬ 
wards the father devised .tlie 'land to 
his four daughters equally, yet held, 
that Ihe eldest daughter should have 
2*1000 more than any of the rest. 
Jsird Tetiol V. L/idy Spencer ,. H. 
1089. Pre. in Ch. 5. 

603. Defendant pleaded lhat the 
husband was seised of the lands in 
question, and of other bods in A. 
ami that he by will devised die lamb 
in A. to the demondtfftt for he* life, 
aud died, and that tife demandant en¬ 
tered by virtue of the devise, and 
averred tliat the land devised was in 
satisfaction of her dower. 'Die de¬ 
mandant demurred, and after argu¬ 
ment at the bar, judgment was given 
for the 1 Jtiiandant pcr fW. 

cause dVavtfmciit being a teller 
out of ffie will, mid not contained 
>ht nut to be allowed. 


in it, ought not 10 dc uiowea. utm- 

'rtiire y.ljudKcll, IL1690, l . 

38. Lutw. 734. . Vide LtA. t J firdi Hal. H. 1708 .- sVero. 457. 

■oint. - • \TA Komiili' t. Thomu, 2 Vera. 


604. Devise of lands to u wife 
who wub eulitlcil to dower, without 
saying in recompense or satisfaction 
of her dower, held to lAi a voluntary 
gift, and no bar of dower. Hitchen v. 
Hite hen, M. 1700. Pro. in Ch. 
133. Tide Hitchcn r. llitc'.^i, x. 
Vcro. 404. I liq. Ab. 218, ill. 1W, 
which seems to be 8. C. though 
differently staled, t ide Lawrence 
r. Ui retice, 2 Vem. fUti. Charles 
t 1 . Andrews, y Mod. 152. Nov* 
r. Mcrdauut, 2 Vem. 581. Ayres 
v . Willis, 1 Vts. 230. Radnor 
tf. Kotherbam, Pre. in Ch. 05. 
Palmes r. Dauby, Pre. in Ch. 137. 
Ualtou v. Hancbck, . 2 Atk. 427. 
r i uiney v. llmay, 3 Atk. 8. In- 
clcdou v . N'M-thcote,’ 3 Atk. 437. 
Boynton v. Boynton, * 1 Bro. Ch. 
Ca. 445. Hde-.ctiam Co.* lust. 
Harg. cd. 36. (bi n. L.' 6 Van. til. 
(Decue) 3«6. •; ' % . ‘ 

G05. A daughter's portion secured 
by a* trust Tte^ ‘ : wv bdd in this 
'caae. ^libt ;#a!tepgip^ad by a : devise 
of Uw lanBs to the daughter in tail 
inof 60 
deviate! for payment of debts 
Lawrence v. Blotch- 



4 


andiill, 4 Co. 4, hi point. 
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348, where ihc fee-simple cle«ccudcd yea fa, to pay Ills debts and legacies, 
on the daughter, jet held no exiiu- ami afterward* tliat A. should luivc 
guislnncnt of her portion. and receive £10 n year lor life, and 

OOti. A. agreed with B. to give llien died without’ ivme, whereby 
him X ( iOOO portion, to be laid out the term vested in the trustees to 
by A.—A. purchased Jands with execute the trust. l/>rd Chancellor 
X 1000, and mortgaged them, and decreed the gifts by the wills good: 
then settled pursuant to the articles, and said, that where a man is debtor 
excepting only in one l : ;nitaliou. in .fit) and gives £M, it sliull be 
A. devised these lands to Ilia wife a satisfaction, not a legacy: and that 
for life, and also a legacy in money, he believed in his own private opinion, 
and gave legucics to B. and his cliil- that the £'20 annuity was intended 
dren, aiul died without issue of his for a satisfaction, autl that there was 


IhhIv, leaving II/* children his heirs 
at law, who, logctlicr with B., brought 
their bill ageiust the widow :uul 
executor of A., to have an account 
of flie profits, and for performance 
of Uic articles. Per curium, the 
lund settled acconling to the articles 
is a go«>d performance, so far as tlic 
value is over and ubove llic mortgage. 
It was urgtd that the legacy to the 
children was u bounty, and not a i 
satisfaction of the demand of llic heir, 
because, at the time of the legacy,. 
it was not known, whether be would 
be heir, or take any thing by llic 
settlement; also, it wns a legacy 
given to him in company with others, 
nod die dispute ii not between the 
executor aiul a creditor, but between 
the executor and B. and bis soil and 
daughter; and there are assets enough 
to answer any thing. Yet Ids lord¬ 
ship directed tlrnf the master enquire 
what assets by descent in fee, nnd 
other pcribual estate, came iutohi* 
hands, and that to be as part of the 
satisfaction of • his demand. J.echr 
mere v. Blagrccve,, J£. 1707. liilb. 
Eq. lisp. 64. ’ 

607.1. S. deviscdjC lOptr annum 
to A.^fbr life r chargeable on a lease¬ 
hold'estate, odd made lii» tfife. (pit? 
executrix, and tliect • Afterwards 
she niido her wi]lv fitd B* executor, 
and thereby also devised JflQ . a. 
year, lo R. beijjg .after¬ 

ward* seised' ill fee gf other Iihidi,. 
settled his estate ou lumself for life, 
remainder to bis tirst, &c. sou in 
tail, rcnininder to trustees for £)y 


no cuse like this in point; ycl it was 
igntil/ llie coils should bo dccrml 
against A. the plaiutilf, became lie 
knew iu lus conscience that B. in¬ 
tended satisfaction. Datinut v. 
(loddartl, E. 1708.tiilb. Kq. Uep.fi.>. 

608. A. devised his copy hold 
lands to B. his daughter, the wife 
of C. ou coudilion she did not dis¬ 
turb his executors for .£80 0 which 
A. had covenanted to pay :i* a mar¬ 
riage portion. C. entered, nnd en¬ 
joyed llie estate, and H. died. De¬ 
creed, die devise to B. was no bar 
to C.!s claim for the portion, yet it 
should be taken in satisfaction pro 
tanto. Brulgct v. Bert, E. 17U9. 
2 Eq. Ab. 34, pi. 2. 

• Coy. Lord Burlington having a 
kinducss for Lady Burry mote, took 
licr, when, an infant, and maintained 
her; and being seised of lands, settled 
them upon her, but kept the writings 
himself, and still continued lo tutc 
the"profit? ;of the lauds. After* 
words, he made his will, uihI 
thereby devised lo her a portion in 
lieu of all other provisions made by the 
settlement. Then she married; bird 
Burlington died; and Lord liany- 
mort accepted the portion devised to 
■ her. The question was, whether llic ac¬ 
cepting of the legacy was a devesting of 
the itilitrilaiicc vesting jii he r ? Lord 
.(Jbaurellor asked, if she was of full 
ugc at ihc time sbo accepted the 
legacy;-; i‘or,Jte si-id, tl:>» question 
•would turn upon lh.il, it ln*hig much 
more ail van tug ecu a lo I- r to liuvn 
ihc inheritance, than io tic! nu.iiey 
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in lien thereof, for money mav be 
disposed of by her hu«bund. Lord 
Barrymore cannot clrv«*4 the inherit¬ 
ance given In J oily Bnrryomrt , by dc- 
¥&itig to her a greater value in full 
Mtisliniiou of qil provisions, yet her 
accepting of tnk< devise is a tacit 
contract, and so a waiver of her 
inheritance ex contractu . frank¬ 
lin v. Han umore, T. 1709. fi Eq. 
Ab. 313, |*1. 2. 

610 . JJy articles the husband was 
to |Mifvhn.ic and settle lands of 
£800 vrluc on himself and wife for 
life, remainder to tlie heirs male of 
the marriage, remainders ever. The 
eldest son sought the benefit of this 
agreement against his father's exe¬ 
cutors, who insisted that the father 
had purchased a copyhold esmte, 
which descended to plaintiff, and 
bad also left him £800 h'gacy, and 
that they ought to be taken in satis¬ 
faction, especially as his parents 
were tenants iu tad, and miglit have 
barred him. Decreed to plaintiff 
the £800 with iutcrest at 4 per 
cent, from his father's death. 'Ihc 
copyhold descended to be taken pro 
Inn to, but not the .£100 legacy. 
Wilkes v. Wilkes, T. 1714. 5 Vin. 
293, pi. 39. 

Gil. Al. I- by will, devued 
some legacies out of his personal * 
estate to his wife, and port of his j 
real estate, during her widow hood: , 
the residue lie devised to trustees 
for 21 years, for payment of’tcbt* 
and legacies. 'Hie remainder of the 
whole estate he devised to plaintiff 
(a remote relation) for life, and to 
his first and other sods in tail, fee. 
Btsolved; first by Wright, C. S. in 
1702, afterwards by Lozqntr, C. in 
1717» and fiiu%.J>y the lords, that 
nothing appeared in testator a will, 

iffit of the -Jr? ^ ^ ^ 

/ in k, oDRhl if •» j* *«jU 
\rtnri «. /.totfVi ‘"J *■» «*«■ 00 
Xs8. Lut^n appears, the widow 
'flanchll, 4 4"‘ ltu 1k * election, but 

(fewer, as well as tbo 


provisions made for her by her hns* 
band’s will. Jjmorence v. Lawrence, 
T. 1717. 1 Bro. P. C. 691. In 
Gallon v. Hancock, 2 Atk. 427, 
1-oni llardwicke said, tlierc was 
fonnerly a doubt with regard to 
dower, bnf it has been settled ever 
since the case of Lawrence t'. Law¬ 
rence, ip Dam. Pruc. And Afr. 
Sanders, the editor of Atkyns* re¬ 
ports, 3d edit refers to the folio whig 
cases since decided, v'lx. 11 itch ni v. 
Hitchcn, Pro. in Cli. 133. Ionian 
v. Leman, 8 Vjn. 36G. Tiiaiey v. 
Tinoey, 3 Atk. 9. Inclcdon r. 
Nortlicotc, 3 Aik. 436. 1 larg. Co. 
Ur. 36, (u. fi.) Ayres r. Willis, 
1 Vcs. 2:30. Arnold v. Kempstcad, 
Ainb. 4f»7. Villareal r. Ia*vu Gal¬ 
way, Amb. 682. I Bro. Cli. Cii. 
202. IVarsou r. IVainMi, 1 Bro. 
Cb. Ca. 292. Boynton r. Boynton, 
I Bro. Cb. Ca. 446.* Jones v. 
Collier, Arab. 730. Wake v. Wake, 
3 Bro. Ch. Ca. 2.5.#. Note, not- 
witluiaiidiiig the doctrine on "Inch 
die principal ease was finally de¬ 
cided, and die frequent recognition 
of i!, devises have been since fre- 
qnrmly deemed a satisfaction of 
dower, 011 account of tlie very strong 
and special circumstances, as where 
allowing the wife to take a double 
provisiou, would have been quite 
inconsistent with die dispositions of 
the will: on diifr hitter principle. 
Lord North!ngton is said to have 
decided for the satisfaction of dower, 
in Arnold v. Kempstead, Arab. 4fi7. 
and l^ord Camden, in Villareal v. 
Galway, Amb. 662. Vide Jac. 
law. Diet by Tomlins, tit Jointure . 

612. J. S. devised lands to his 
wife for her lifis^nd devised other lands 
to the plaintiff, his brother and his 
heirs. The defendant, wife of die 
testator, entered into the lands de¬ 
vised id ber,' which were of more 
value than her' 'dower,' but not de¬ 
vised to her expressly in lieu aud sa¬ 
tisfaction of dower; snd afterwards 
brought dower against the devisee of 
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the oilier lamia, and recovered dgainit Vin. Ab. 419, pi. 11- *2 Eq. Ab. 
him with C'ists, who thiraupon pi. R. 

brings Ins bill to be relieved against 615. J.S. b> will in lG99, left 
tlm judgment, Uic lands devised £8/84 In A., in trust, and lo be by 
to her by her husband, being of her invested in Linda, ami settled on 
greater value, ami flic in possession lierself for life; remainder to the hdr* 
of llicvn. The case of* .Lawrence of II.—A decree v4a had against A. 
v. lane mice, in Dom. Prnc. 1 llro. to lay out (he nfhney in landa, and 
P. C. 591, wins cited for the defen- to settle the name ucconling to J. S.'s 
ilant, os a case in point,*that the will. A. purchased laud to the value 
wife shall have dower notwithstand- of JS90U0, and devised those laiifb 
ing a devise to her lor life of lands to C. (who was heir at law to II.) 
by her husband, unless declared to aud her liens, and gave several J«- 
hein lieu and satisfaction of do wit. gacies, which could not be paid if 

1-ord Parker said this point is de- the demise were not to be taken as 

termined already by the House of part satisfaction, ami for that reason 
Lords, and there is no relief in this | it wsia so decreed. (}ib«m v. Saida- 
case, in equity, therefore the bill more, M. 17*2*1. Sri. Cn. in Oh. 03. 
must be dismissed. Leman v. Le- filfi. A. gave a bond on his niar- 
titon, T. 1719. R Vin. Ab. StjG, pi. riage, eillier within four nionihs to 

45. *2 £a. Ab. pi. IS. *;Ulc Inmls of <£100 per annum on 

tiltt. In a settlement made on flic his wife, or Unit his heirs, executors, 
second uiarjiage of J. S. was a pro- &c. should pay her .£’2000 within 

viso that, 44 if any estate of inherit- four uimilhs after his death. A. de- 

14 ance shall descend from the lailier vised to his wife £88 tier annum by 

44 to tne daughters (of the marriage) his will, and died. Tliu shall not 

41 of as great value (to be sold) as be taken ill port of the JEliX) /mr 

41 tbeir portions, then the trust term annum, but oidy as a benevolence. 
44 (created to raise such portions) Jiatlicoofi v. Fincke, or Strict, 1731 
<f shall cease for die benefit of Use 2 P.W.614. 

** person who shall be iutitlcd to live 017- Whatever is given by a will 
<4 settled lauds as next in remainder.” must primd facie be intetided a 
J. S. Uie lather, being seised ol' other benevolence, and money and land are 
lands in fee, devised them to hie things of a very different kind. 'J lie 
daughters in tail. Held, this not such court have never construed that a 
an estate of inherence, us will be a devise of land shall be a satisfaction 
satisfaction of the portions for the for a debt off money, much less that 
daughters of J. S. by his second wife, a legacy of less than is due shall be 
because the. daughters claim those deemed a satisfaction pro tanto, un¬ 
loads by purchase, and the proviso less particularly expressed. S. C. Lt 
in tbe marriage settlement restrains vide Cranuiers case, 2 Salk. 508. 
the satisfaction .to Linds coniine to Hooke r. Grove, t Bro. P. (j. 404. 
the duughlers bj descent from their Chaplin v. Chaplin, JE. 1754. 3 P. 
father. . SopUle v, Saxii/fi T. 1720. W. ‘247. Belhuis v. Uthwuitr, 1 
2 Atk. 458. S*J. Ca in Ch. 32. Atk- 456. Barrett «. Beckford, l 
614. .Part of lands'; charged *ith Vts. $21. Broughton v . tirringtou, 
.£400 portion We devised ta, the? 7 Bw. P.C. 12. Grave r. Salisbury, 
party lo Whom the portiofci w*j :poy- Karl, ) Bro. Ch. Ca. 425. So the 
ublc, ulihough t|ie hod* devised were : thing substituted must be equalti/ rctw 
more tliau llir portion, yet held to be tain and advantageous with the thing 
no extinguishment of. the . charge, due or contracted for. Atkinmu r. 
Jiiuhuut v. Rmhoui, IL i725. lC Webb, 2 Vem. 478. Masters *. 
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Masters, I P. W. 4CS. Crompton 3 All. 96. Middleton r. Pryor 1 , 
v . Sale, 2 P. W. Bellows*. Amb. 391- Haynes v. Micoc, I 

Udi«uitc, l Aik. 426 . N icho I Is v. Bro.Ch.Ca.129” Jcacockv. Falk- 
Judson, 2 Atk.StXj. Graham r.Gra- ucr, ] Bro. Ch. Ca. 395. Pcvcsc *- 

boo, 1 Vet. 262. Clark c. Sewell, Ponlct, at the Rolls, M. 1786. 

• 

' DEVISE XV. 

Of Fraudulent Devux. 

618. A.hound himself attd hisheirs Cilb. Eq. I?ep. 96. 1 Eq. Ah. 336, 
in a borul, aud died, leaving a real et- pi. 9- Thai the vendee or devisee of 
fate, 1o descend to hk heir, subject the equity of redemption was not 
to a mortgage for years, % and the obliged to pay both before the sta- 
heir having aliened the estate, the tide against fraudulent devises, was 
obligee, brought a bill against the resolved in Bailey v. Robinson, H. 
heir and purchsiscr to be relieved on 1GQ8. Pre. in Cl). 89. 

the statute against fraudulent devises. 630. If tf creditor brings a bill 
Per Lord Keeper. The statute under tho statute of fraudulent dc- 
bciug introductory of a new law, rises against rbc assignee of the de- 
liic relief on it ought to he at law, visec only, the heir is a nrccssnry 
and a bond creditor cannot redeem party, ami for want of him the cause 
u mortgage for years, without brut must stand over, for equity follows 
having a judgment against the the law in this rcspocl, and at law 
heir. Had teaa of a mortgage in the action must be ogainit fotli the 
fee. Hut emu a v. 1 late man , b. 1703. hen* and devisee. Warren v. Srarcellp 
Pre. in Ch. 198. Vide Galtou v. H. 1710. 2 Aik. 135. Vide Gawler 
Hancock, g Aik. 430. c. Wndr, 1 P. W. 99« 

619. if a man has a' debt owing 621. 'Jhc defect in 13t1i FJiz. c. 5. 
to liim by mortgage, and auother ou of frauHulcut conveyances, is rerac- 
bond from the same person, lie can- died by 3 W. and M. c. 14. which 
not tack them together against die extend* it to fraudulent devises. Ay- 
mortgagor, but lie. shall be let iuto mialon t. Clark , T. 1741. 2 Atk. 
a redemption, on payment of die 204. 

mortage money only; but the tidr 622. At common law die devisee 
in such cate shall not be Id into a was not liable to debts tins descent 
redemption, tiilkoutfoymenl of both , being broken, and the rule of equity, 
because the Roil m‘ his Ladd, is before the statute, did not differ from 
chargeable with the "bond, even at the rule xif law, unless there were 
law, and since the statute against some particular .anentuslances in tho 
fraudulent devises, die devisee of die case. The court of Chancery often 
equity of ifcdciuprion ia iii the same attempted, before- the statute, to 
case with tbe heir, and raunot re- make a derisie-liable 16 specially 
deem without payment of both, lie- debts,r bat ie&te oot%We to come at 
cause the statute makefauch deria^ 'wJricU^w^ 'die obeksion of the 
void us against croliu>rt r a*J the* 4*fc • — Cartoi'^ Hancock, E. 

device stands m the saino place ia- ' Itei WW Hardw. 312. 
the heir must have done if hb devke Twjprofww in die. statute 

had been made; but.before”dmt ^.fraudulentdetisfcfwasintroduced 
statute such devisee, would notts merely for the boniest of creditors, 
liable t > dm bond debL C7/fl///i y. andifia dense’Tor payment of debts, 
Ca thorn, T. 1715. Pre, in Ch.4Q7.'l does uoi proride lor it' ia a practi- 
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cable manner, it does not take tlic 
case out of the statute; therefore, 
where testator made a general charge 
of kts debts upon his real estates, 
exempting his personalty therefrom, 
and then devised u particular estate 
to trustees for that purpose, except¬ 
ing his mansion house, it was decreed 
that the devised trust estate sin 4 :;Id be 
sold for | ray meat of debts. The 
master sold the whole estate, includ¬ 
ing the mansion house, but reported, 
dial a good title could not be made 
to tin: latter. On exceptions to Ihe 
report, the cases of Ungard r. 
Derby, I Bro.Ch.Ca. 3 n. ftidout 
Lord Plymouth, 2 Atk. 1 14, were 
cited, to shew that a devise for |wy- 
meiil of debts, though out of die 
rents aiul profits oulf, took the case 
out of the statute. Lord Chancellor 
admitted the principal of the cited 
cases, but said; that if the master re¬ 
ported, that the debts could not be 
paid by the means provided by the 
devisee, he should order the estate to 
he sold, notwithstanding the statute. 


considering it so far as fraudulent. 
In the present case his lordship or¬ 
dered the devised estate to be sold,. 
and if that sfould prove inadequate,' 
then th" mansion house should be sold. 
Hughes v. Doulbcn , 2 Bro. 

Ch^Hcp. (it4. f ii/tfalso.Loni Bath 
o.Lord Bradford, fl Vet. 390. Howe 
v. Chapman, 4yiqa»650^ 

624. A pnivision by p yriH, effec¬ 
tual in law or equity for. pay meat of 
creditors, is not within die statute of 
fraudulent devises. Dailey v. Ekins, 
T. 1802. 7 Ves. 323. Vale Liugurd 
v. Derby,* l Bro. Ch. Ca. 311. 
Hughes r. Doulbcn, 2 Bro. Ch. Ca. 
«14> 

025. Hie statute of fraudulent de¬ 
vises would prevent a devise for lega¬ 
cies to the prejudice of. creditor* by 
specialty, but not a devise for debts 
generally, though that might be tliu ef¬ 
fect. KuLewv.CotiM&ikir, H. 1806. 

12 Vet. 154. F&R idout 0 . Ply¬ 
mouth, 2 Atk. 104. Liogard v. Der¬ 
by, 1 Bro. Ch. Ca. 311 .‘Hughes 9 . 
Doulbeo, 2 Bro. Ch. Ca: 614. 
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Of the Jurisdiction of the Courts, touching the Validitiof Witts of Land, 
wsi in Matter * of Devise , uud herein, of the: JimUiibiHty of Pond 
Averment, arid Parol Evidence. * •’ 

* \ * yjgaBl r ? ,! $ * ’ 

626. J..8. Jby. wil?gave to bb son (the pUntifiS^^.igi&ie- lands which 
certaip lnridi^be paying ^lOO to the were given turn by.the upfl s and t liat 
testates widow } all tbe rert and lie did ■design £@fccr .lands, for his 
residue ot bis reak'estate to his wife voiiuperson 1 irfamsanou the. witness 


his tleS£'jmd. _ 
the befr^a h*Ve 


W«s 
the 
wife; 

testator, J. 
about die 
and 

Vo£ 
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627. A. by will had devised his 
laud 1 :i hi* mother ill fee, afterward* 
l!ic mother was Uihl by J. S. that the 
viil would not Ik? good, but ought 
t*> be guarded, and J. S. mid be 
would umkeSyiothtT will for the tes- 
talor, winch Aon Id bo sujfichitfh 
guard*!. AccoriHngly J,Sh drew 
other will, whereby A. gave Ufe htnd' 
to Ida mothfcr for lift out}/, remiametet 
to J. S. in fit. Ou the deaA of A; 
tin; mother brought hw MU’ to et- 
tahlisli Ac tint will, and examined 
the iiluinUlT to prove the tUpractices 
of J, S. m bbtmmngllie aeroifti will; 
hcfiirc the I tearing, the ffiotlicr died, 
and by .will defied a rent charge,' 
Cm ith a cl auto of distress) out of 
tlie estate toplaintiff, and devised the 
laiul ao charged.to other*; direr* 
witnesses were called to prove tes¬ 
tator A. non compbi, when die made 
hia sccoifd wiU. Per Lord Chan¬ 
cellor. A .will, Aouali good at law, 
may yet tie set. aside in equity for 
fraud (a); as if A. should agree to 
gut: B. bank bills for £1000 m con¬ 
sideration that B. would, by his will, 
deviao his linds t&fcmd Ik make* 
such .will accoctfiogfo' a*} the bank 
bills prove forged, this will, 

though good athtd^;ihxU be avoided 
in equity by to6tor's heir,’ for the 

frau7. 

though th&wip'^cftiM be rood at 
law, yet ft^wb^^Be set apde in 
equity fpr.tHp fraud(bV but as to die 
testator^ VeSnjfc fifecompo* that is 
entirely at tarf^^ihust be tried 
there. ^iGbrdiCnheellot directed an 
issue nx Middi&tt, where the will 
was mxjTB, (thbUgh the lands .tty in 
fidhpypy try whether the will. I ft 


324. Webb r. Clavcrdeo, € Atk. 424. 
Anon. 3 Atk. 17. And so with re¬ 
spect to wills of penonal estate, it 
belongs exclusively to the Spiritual 
court to determine questions of fraud 
in oblaiping them , as well as Ac 
sanity of .the testator. Archer v. 
Moss, 2 Vem. 8. Nelson r. Old¬ 
field, £ Vem.78. Kerrick v. Brans- 
by, 3 Bro.*. P.. C;. 350.. Maniot r. 
Maniot, 1 ’ Stra. 6tW. Barnsley v. 
Powell, l Vea. 287. Bemiel e. Vade, 
2 Atk. 324- Meadow r. Duchess of 
Kingston, Amb: 75G. But it seems 
in cates of fralid, affecting a part 
' only of the will, a court of equity 
will decree the legatee to be a frxs- 
1ft for another* Maniot c. Maniot, 
1 Stra. 666. In Barualey v. Powell, 
1 Vc* 1 19. 284, 'Lord Hardtciekc 
set aside for fraud a deed of proxy, 
under which probate bad been ob¬ 
tained from the Spiritual court, and 
decreed the guilty party to content to 
a repeal of' the probate. .. 

628. The testator'sintentfor Dught 
to be collected from the wbrds used 
in his will, (which a* not required to 
be technical or artificial) ana words 
which be his not used cannot be 
added. Dean ex dm, Bridon v. 
Page, 3 T. Hep. 86./ And this in- 
ten uon must be ct^leet^d from the 
will rtaelf, and not fjroin sin j parol 
evidence dottetmirtg it \ for courts of 
law aridequity are why^tious in 
admitting^parpr etidrtfce- upon Ae 
construction of.g hia been 

admitted, to *fsoo, 

whert or 

where Wjtfstake in 

the t. 

872: 
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surplus, tod tko ground of ki ad- 
mmibiktjt ms to eucutois, u, that 
il u siddu* cd to rebut a piCbumptioa 
raised jgainU the legal utle U the txe- 
cutoi. A uk Mb) t. Lewni^ P W. 
139, (* ) PeUt i. Smith, I P. W. 7. 
Granville v. Uucqcj* of Beiufoit, 1 
P. W 114. Litdtbiuy t< Buckley, 
ciud 2 Vein. 677. Btidiclor o . 
Searl*, 2 Vero. 7.16. Dockfcy t. 
Dockvey, 1 Bro. P. C. 324. Hatton 
v. IfaUou, 2 Eq. Ab. 4)3, pi. 3fi. 
Rutland v. Rutland, 2 P. W. U 10. 
JLaLf v. Lake, Atnb. 120. 1 WiU. 
J1J. And tin* vecinj to bate been 
adopted a* a lule of evidence in 
couiUof cnuity, thoughoccauouall), 
uith some houUUou. CaunbotoHfJi 
\ GaiHbboroHah , 2 Veto. 232, and 
Ciomplon v. Noitb, and Ivin^mill v. 
Cook, these cited. I-arnpliigU i. 

1 -ampJugb, I P W. Ill- Mallabar i . 
MaUabar,Ca.tvtnp.Talb.7b. Bioun 
t SlIvcmi, Ca, temp. Talk 240. i 
Bio.P.C. 170. Ulnck o. latcblield, 

2 Ati.371. Walkei*. Walker,2Atk 
90. Blxnkboine t. Fcail, 2 Vea. 28. 
Biady e.Cubitt, Doug. jg. Cootee. 
Boyd, 2 Bro. Ch. Ca. 623. Chilian 
t . Hoopef, f Bio. Ch. Ca. Ml. But 


in lav out of the neU of Aim theie ap¬ 
pears to be only one cate iu uluch 
parol eudoocc baa be en admitted, and 
that M Rati hold *. Cattle*, 2 P. \V. 
137. 9 Mod. 9, oi Ruabddl t. Car¬ 
nes*, 1 gtrt. 368. lai Fora* can v. 
PoraU, I Bfp. Ql Ca. 47% die ad- 
nuauqnof pafoi evidence bging con¬ 
tended for. it wplpbaeived dial tlic 
court mra* Ml it to raise a 

the tide or 
dgubt aa 



e 


to the pel Mu or othw rijcumstanca, 
then it di.ll lie admitted, and (uid 
Ixud Thutlu*) tuij eVujfuce u to 
tbe dew. ijptioii ot the wibject, the tea. 
Utm dtscubrd, must be admUled. 
Jin buildup thought be <ould let m 
endiUie ot tlic wlue of die i state, 
not to control the .DeqnMts which 
Usutiix lud mad. hi words them* 
sd>ts distinct, nor to conliol abo- 
which die had made of a sub- 
l die lud .iccuialW) described, but 
muso the w«idg which she had used 
iu the ikwnptiou wk, upon the 
whole of the context, meet Urn.— 
1 hue tce<us no case, borrow, where 
parol evidtdui ha* b* i u admitted to 
luuliadirl a will / uJt Jliowu v. 
SlIwju,IS*.U mp Talb.SlO. Cham- 
bulam v. ClumbaUin, 2 Fiemi. J3. 
Iain field t. Stoodiam, 2 Stra. 12(il. 
lUropshiie v. Purer, 2 Vts. 217. 
Maybank v. Biooi, 1 Bro. Ch. Ca. 
b-4. Set moie, foil, tit. Eknutor, 
sui. Hxitleiue, di. 

029. A dcsihce cannot depute the 
ralubl} of a decree obtained agaiiut 
him upon a bill of levhor, fcr then ho 
would be in a bqttei cose tluui the 
heir. Minthajl v. lard Mohvu, JL 
1711. 2 Van. tiTS. fl Bto. P. C. 
•32J. fide Clans *. WardeD, 2Van. 

5 18. 

6%. In pbediag m Aevba U U 
suflScient to stat^.tfant the testator 
“ duly made so^puUidkd his last 
" will and testamrot in writing,'' 
without stating die tolcqnutiea le- 
nuuid by tho MRhde of frauds. 
Dane* i. Rtcogt, H. 1786. Yew. 
and berhr. 497. 
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is no revocation of a will. Attorney- Lis death he had only the right of 
General v. Vigor, E. 1803. 8 Vcs. culiy. AHorney-Gencral v. Vigor, 
2*2. Vidi Good title v. Otway, 3 ut supra. 

Yes. «». 1 Bos. & Pull. 60S. Vide 

poU, tit. Witt and Testament, v. tcn-si k\ 1«».mo and release, cannot 
where it is said by Lord Eldon, that worh a bnleirji’c or disseisin. Seats, 
disseisin is no^ the act of the party, .if it wftt b> 'e**fliuuit; but in that 
for it is against his will. If testsltor case the party tiil»llt il to take advan- 
ww disabled before the execution of tage of the forfeiture is not bound 
his mil, the land devised will not to do so till die expiration of the 
pais thereby, for be was hoc seised lease. Sounder* v. Ah unity, T. 
at die date of the will, having only 1804. 2 Sell. &, Lef. 99. 
a right of entry, bv< if he has the 4. A. culm under the lease of Ji. 
land at the date of the will, and was who acknowledges the entry as by 
disseised afterwards, die act not being lu* command. A. is a disseisor, and 
an act of violation, and afterwarils B. also is chargeable os such. Iiovcn- 
he enters, he is rrmitred to his old tlen v. Anntsln/, M. 1805. 2 Sell, 
title, and if he then dies it may be. & Ltf. 021. ride Taylor r. Horde, 
predicated of him that he had the 1 Burr. 00. 

estate at the date of his will and at 5. Possession gained under a title 
bis death. Suppose there was a re- consistent with dial of the person 
publication of the will after die di+- having right, and who was in pmwc*- 
seisin and before entry, that repuhli- siou, ns where a ltawe at will Jiialra 
cation Would not pass the estate, for a lease for years, mat die Icsscp for 
the same reason that if at the dale years enters, this, thougii iMr&tate 
of the will be had nothing else but at will did not warrant lluf fatso fov 
a right of entry, the will will not paw years, is only a disseisin at election, 
it. The opinion of Lord Holt was, S. C. Jit ride Bluuden r. Baugh, 
that if be. had not entered, the will Crj. Car. 302. 
would coiilimie revoked, because, at 
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1. A presbyterian having three iu- 
faut daughters bred up in that per¬ 
suasion, and forte brothers who were 
prabyteria^ '.sotde his will, ap¬ 
pointing his brothers and also a 
a of die church of England, 
to Eua three daughters, add 


other daughters 5 the three presbyte¬ 
rian brothers brought their bill to 
have the two daughters delivered to 
them, offering parol evidence that 
the testator directed rad declared that 

bred up 

. ^IK&t'aeclarca 






ix''* pn 


r 


(1 

•2, At an asbembljr of Lot* 1 C 1 in- I . d ini *1 oi.s of pmitan ni- 
tcllor J'ilh mat, tin In • \ tl«i 1 • i •« thi hi h i omussioa cwut 
council, and all llu |iuU»s • I I urn i mil W/ idl<ton T. CroJK, 
land, m the bUr LLamm, it was | M. 1? t - *tk 6 Gj. 




DOWER. 

1 111 o don ab/t. fmid(uh tw l Remethc*. 

11. Jiff/(n J'mfnthit (In tt/bn* (t). Satisfaction (d). £ltetion(c\ 
ill /urn! and IdmauuiMCHt. 9 

IV, Liab/l/fy to Taie*. In Lust on hnan. 


DOW RB L 


IVho tlou abb. lm/dints and Rinudu.' 


1 A. fCtfUl 0K* /IK / 111 fd, ou- 

uvtd to Jl b.s (klist son and Ins 
lain U. dial, lejwug a widow, ind 
the raUitst at law wa-* &n C Uie 
youugei M>n f is liustrc 1 1 • • idow 
ol B shall hasr hu dowu in tqiiilt, 
ami the iimiivamr to C shill In 
M l asuh as m nupcHitm nl lo hot it 
emery of it />• Uhi v Rid"n'*n % 

T. I6j !• 2 T W 7l«h \h ) 11 Aide 

Olwa> i DimImi.i, 2 \ 4 iii #S», 
\ihuc i( was lit lit (hat (hi widow ul 
a udm qnc hast ol a copyhold dull 
have her widow \ c*UUj. 

2 A busbaud gave a voluntaiv 
bond, aft a mtnrtagr, to aellk a 
jointure on bis wile, he made the 

C ue mm! hia wife pe ap tlic 
, the huslnd ilied, and theie 
wuc go other debt*, ThejouiUne 
w« evicted* Peroriia, the widow 
is m titled to dow*V and what the 
dower dull fall diort bx waloe of tin* 

aroiwcMM: 

hvered no. for 



5 Ss* 

II. lOflfi. I vem* w®7. _ , 

5. HupHr. bnabtfld *&ed 

in Lai of the land* frVcrioo, but 


thcic UNI tain ol 09 V6U"> pnoi 
to hi* islulo (thi (nuts ot which 
Ikiiu palonntd) to attend th* h- 
li< iiUiki The husband levied a 
hitc and vuOino a treovery, and 
Ibi h told the fJatc la J. •>. mii bad 
noti<t of tbr wraincijp. but bis nth* 
twit |iuniog, die altu hn death ict o- 
\<icd dowei, with a remit nintfin 
dm mg lln term, and brought ho 
hill to b in. tlua tend removed, ami 
lo hav> the bcuifit Ot b»i Judgment 
uni uiosiry at law; but th »mnt 
Ik Id that this being a gam at a pm- 
• haver, equity ought not to Ore bet 
auy itlicf, and ibndore di-nnsvd 
tin* bill, •which decree *as aftiruud 

S dn lord*. LadA’Radnor t. I an- 

(mmJu, B UQ7. Siow. P. C. 10 
1 \cm 179.3o« 2 Ch. Rep. 172. 
■* C. nomine Lady Bodmin r. Van- 
Pte. a Cb. 65. 8.0. *o- 
M/jK Lady RbAxm g-Rotherham, 
Biown a. Gibb., M, 10*.' a Fwb. 

jfe.WkkS.97.* ** 

Sowfa. has a right to ra> 

JK&&S &5 

. jtftsz e* H - 

BiB by tfcrX&O* Of an kites- 
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tale for her dower out of his real 
estate. r lhc husband and wife bad 
been divoiced a inensa et ttyrv.— 
Though equity will not assist die 
widow in Hticb case, there is no iin- 

C Timent to her remedy at law for 
doxtr. Shite i. Skate, £.1700. 
Pro. in Clu 1 1 1. # $*'' 

G. A . purchased laud* in his eldest 
son’s name, and put him in posses¬ 
sion.. The sou falling side, the fa¬ 
ther took a declaration of trust from 
the too, anti after tlic ion’s recovery 
he was.permitted to continue in pos¬ 
session. lisp spa married aiul dud, 
the lather jBen gut a conveyance from 
the younger , son as heir of the el- 
dett. Per er&iam, the eider sons 
wife’s shall be endowed. Bateman v. 
Bateman, E. 1702. 2 Vera. 4 SO. 

7. Phiifctiff, as administratrix lo 
her husband, brought her bill ag.iiust 
his heir it law for several dmwnd* 
et inter alia for her dower. Dis¬ 
missed, the remedy being at.law. 
Ilal/u v. Evtrard\ E. 1708. 3 Ch. 

lkp. 1G1. 

8. A husband seised ill fee, mort¬ 
gaged for yeajtf.<ai)d married; the 
mortgagee -petti. entered; the wife 
■hall be 6n his death.— 

Duke of' If*rkiftOHj*. 1 a)hI Mo font, 
E. 1710. VKW.J2I. 

9. A man, ^before his marriage, 
vesUuHiis logoi estate m truHe***, in 

K t for^ himself and Ids heir*.— 
„ lily tvill not assist the wife hi re- 
Covfcriiut ^herdowrer. Bottom fry v. 
JdOrd fmrftUTf E. 1712, Pre inCh. 
330.... Neither thall a tpomun he en¬ 
dow! of uiuenot executed. . Qbud- 
leij^V cave,, l Co. fcV/.Vtoyipo’s 
w^' iCo. li Doc. andStifd/1.2. 
C.20. Py. lt,iJ.47. v " 


taking ah assignment of a mortgage 
term, prior to hi* wife’s title of 
dower, could not have protected his 
estate against it, there his assignees 
shall not, for they stand iu his place. 
Squire t. Compton, E. 1724. 9 Vin. 
An. 227, pi. GO. 

12: A widow stall be endowed of 
an entity of redemption, though the 
mortgage was made hi fee before the 
roarrmgv, upou her paying a third of 
the mortgage-money, or keeping 
Ami a tinict of the interest. Hunks 
v. Sutton, H. 1732. 2 P. W. 700. 

13. A dowreas shall not have the 
benefit of a tnist term agniniL a pur¬ 
chaser. S. C. 707- Et vide Bod- 
miu r. Vaudebcudy, ante. 

14. Jlut mIk shall against an heir. 
S. C. .lit %'irle Dudley v. Dudley, 
Pnr. in Cli. 211. Iligfnrd r. Hig- 
foid, lEq. Ab.219* Wmy r. Wtl- 
linun, 1 P. W. 137,°ort a hit / of re - 
vietr, though that benefit nan denied 
her in ltrown v. Gibbs,* Pre. in Cli, 
97, and by Wright, C. S. on the tint 
hearing of Wiay r. Williams, rre. 
in Ch. 131. 

15. So hball llie widow of a ret- 
Ini f/ue trwd be endowed. 3. C. Et 
xnde Metcher c. Robinsoii, and Ot- 
way r. Hudson, naff, pi. 1. 

16. So shall the widow of n te¬ 
nant in tail of a trust, to whom’ the 
legal estate is ( by the donor's will di* 
rected to be conveyed jtt^hie^age of 
21, he having tired to Stlaiir that age, 

s;a t -' • v - 

17. But the point is flbw settled 

dial a wife shall wjdybc endowed Of 
a trustertfcte of ir^beriMptfe, or of 
an entity of ^mort¬ 

gage in' foe. 

3 P. W*' 
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to which dower con be incident, for 
it ii a descendible freehold only, and 
b not willliii the statute i/c 
Lino v. Burro *, ii. 1734. 3 R W. 
CM. 

19. A dowresv shall hare coilde- 
meuts, because dower is considered 
u uii excrescence or continuance of 
y*e estate of llie husband, hut <; join¬ 
ture is not. Filter v. Faroes T. 
173-1. 9 Vin. Ab. 373, pi. 82. 

Co\ If A. be seised of a trust es¬ 
tate of inhcrilaiicc, it is generally 
true that the wife shall not be dow- 
able of it, for dower is a lcgul de¬ 
mand, and as a woman was not dow- 
ubJe of iiu use before the statute 27 
it. VIII. mo neither of a trust after; 
and tliis bus been the received opi¬ 
nion of nil couvevancor*. Ationuy- 
OfMefal v.tsocklcy, M. 1736. 2Eq. 

Ab. 3KL pj- S. 

SI. Plaintiff** father being *ci*fcd 
ill tail male of several lauds, and in 
|K>sscs*h)H of great port, and huving 
purchased several others, iutemlur¬ 
ried >vith tho defendant, the plain- 
tiffVojodier, aud in October, 1733, 
lie djcd. iiitcslntc. Tim plain tiff, a* 
he'yc in>il, brought a bill to set aside 
the assiguoieut of dower for par¬ 
tiality, qgon a suggestion that part 
pf the. oatule was typybold, and not 
liable iheretp. If the husband be- 
* came entitled to the copyhold estates 
by ropj^okfctnirt fofl r and granted 
^t;iyjain by copy of court roll, 
jnrwife** ppt entitled to dower; but 
became entitled pttymisc than 
bj copy of court did not 

^mnty^bem tom of 


S3. Drvbe to A. and her lieii«, 
anil if site di»* IhTovo hi* husband, 
lie to have £‘2 O a tear during life, 
remainder to her children. A. died 
before her lmsbund. It is a rule iu 
the case of a tenancy iiy tlic cliir* 
f^J» *1 wU)'i» tP dower, that the 
esuitb shall cpmtf out of the inhrrtt- 
, nHfc, and uot of lilt* freehold. Sturt* 
nwr v. Variridpe , T. 1740. 2 Atk. 47. 

24. The defendant purchased a 
real estate of plaintiffs husband, 
which was moitgaged for’ a*. term, 
who agreed to pay it oTF .out. of the 
pnrchase-iiTOiH!)', and to assign the 
term to a trustee, ferity purchaser, 
to attend the iubcrilnuee, which was 
accordingly done. r Hi« husband died 
in 1719, and iu 1737 the plaintiff 
brought her bill aguhnrf the defendant 
for au uccount of profits, mid .to be 
paid her dower. Bill diainused, 011 
appeal, without costs. HUh.Adamij 
T. 1741. t Atk.eOb. • 

2.>. Where a widow claims dower 
merely upon a legal title, bul xatiuot 
ascertain tho lauds, cqlutr wilt assist 
her to find lliciii out; aud if her title 
to it is established, w ill mve her llie 
profits, from tba^jpflte her titlii ac¬ 
crued. Jf a ^Jf)wa»b ■1 Ch 

equity to hive a te^yentoved, which . 
is satisfied, cqil^Vill ran her ail 
account of the from 

the tiity. her title o&rued wus, if 
the term* had beeu out of the way, 
uud she had had no heed to come into' 
aiuitv. • Dormer v. FoHckmc, E. 
1744. 3 Atk. 130. V 

26. The court witftdireft die mus¬ 
ter to maty a separate report pf w but 
*Sr: du$ .*>/• ‘down**; ;$jthoiit jrnun- 

glfftz her in a seoena account.61 hi- 
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turn the will (as in Noys r. Alor- 
daunt, 2 Vcm. 581), for tlie widow 
takes but a temporary excrescent in¬ 
terest and abali not be exclude^. So 
decreed on the authority of Lawrence 
r. Lawrence^ 1 liro. P. C. 591 • ifc- 
c/etlon f. Nortkcote , E. 1746. 2 Atk. 
436. *• 

28. Tenant in tail<tfnd his wife 
join in a mortgage of liic husband’d 
estate, by lease and release and fine, 
the proviso reserved the redemption 


tnc proviso r$aervea me redemption 
to me tnubdbd and wife and their 
heirs, but tho latter part of the deed 
declared theuSes of the/iue, after 
payment of th^ mortgage-money, to 
the husbjand^kfid his heirs. The lms- 
lnnd died. !*BeId, the husband was 
solely entitled tfe the estate, and that 
the wife had a power of redemption 
only to secure her dower- Jackson 
v. Parker , M. 1779- Arab. 688. 

. 29. Bill by a widow against her 
husband s heir, for dower. Ordered 
to be retained for a year, to try ber 
right at law. TTie heir died, tlien 
the widow established her right at 
law against her husband’s devisee, 
and died; whereupon her-repre¬ 
sentatives filed cji bill of revIvor 
and supplement Agtinst the executor 
and devisee^ the Keir, for a third 
part of the memo profits to .the time 
of ber death, which was. ultimately 
decreed. Curia v. Curtis , "or Day 

iemu*, T. 1789. ft Bio. Ch. Ca. 

•' 

SO. Plea of a purchase for a va¬ 
luable oquahferauoii 'without notice 
of wuim? *aot good to a bill for 
dower, if bcinjf st legal title. A plea 
of purchase, without notice is only * 
bar to yn equitable claim' •• Williams 
y. Lambe, T. 1791. 3 Bro. C& iCa: 





% A purchaser 
‘against ichfl 




thereof, to himself for life, remainder 
to his right heirs, if the power could 
have eflect, yet a purchaser taken by 
a conveyance adapted to pass the in¬ 
terest in the estate, as a limitation of 
the fee, was held to take in that way, 
and not by way of appointment, and 
th*t therefore he was subject to 
dower. $law*dnl v. Mauudret, T. 
1802. • 7 V«*. 367, Hdt Cox v: 
Chamberlain, 4 Ves. 631. 

32. At law all terms are consider¬ 
ed as terms in gross^ and therefore 
without regard to the purpose they 
prevent a dowress from any legal be¬ 
nefit from recovery, m dower, fur slie 
recovers with stay of execution dur¬ 
ing the term, bat equity regards the 
purpose for which the term is created 
and subsists, and if only for the be¬ 
nefit of the owner of the inheritance, 
it w considered port of the inheritance, 
not absolutely merged,, but so attend¬ 
ant as to accompany it, and every 
right and interest growing out of it 
by operation of law or agreement. 
It is not therefore to be used against 
the owner of the whole or any part 
of the inheritance; every description 
of ownership having a. use iu the 
term commensurate with die interest 
in tho inheritance. When., dower 
m i*es therefore, the farm is m a pro¬ 
portion as much attendant upon that 
interest as during the husband's life 
upon the inheritance, and protects it 
against either heir or purchaser. :S.C. 
ibid. 577. Et vide Willoughby v. 
Willoughby, XT. Rep. 77L^; 

33. Tots case afterwards came 
before dfe * Lord ,Chancellor upoq 

K cd, when his lojdihip *ffifm*d 
tfri# wpon tbe.gox^USljt* feur- 
ettuer, to .ml IuAmV 
Ittiodiug term i 
hxn proeuwA 

S7 % . « » -i 

leasts 




6f• in' out* 
dowir, 


:Qf\at 
(PT.have 
Creati 
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of appointment over the whole estate 
may subsist in the same person who 
has the fee-simple. S. C. M. 1804. 
10 Ves. 046. 

34. There is an important differ¬ 
ence between the cam of dower and 
n -mesne incumbrapce. Cord Hard- 
wic/ceh** laid it down Generally (a) a* 
a principle be should wish to see * 
established, that legal titles should 
take their chance, and the court 
would not interfere, even to put 
dower out of the way. Ho also lavs 
it down that if there is notice m the 
case of the incumbrancer, the legal 
title cannot be dealt for, and his 
lordship goes further, that a trustee I 
haviug notice cannot deal with a 
purchaser. Then the general doc¬ 
trine that he who takes from a trus¬ 
tee with notice is himself a trustee, 
introduces ft difficulty, to say if the 
trustee haviug an estate expressly de¬ 
clared to attend the inheritance, in a 
trustee for all who have interests in 
the inheritance, in this sense, that lie 
is a trustee for the dowrcss, ami also 
for him who has Uir. inheritance 
• subject to bis wife’s dower, having 
distWt notice of her right, and the 
purchaser also having notice of it, he 
may, 'by a simple assignment, create 
an dilate not subject to the same 
equities, though only a transfer to 
another trusteo to attend the inherit¬ 
ance. 8. C. ibid. IZGl. Uric 
(a) Sw^nock t>. Lifford, Arab. ti. 
Mx,>Blitlcr’s note; llX5. Co. Lit. 
£08, fwV ® Atk. £08* nomine Hill 
4 o.' Adams. ; 

36. A opurcyance to such uses as 


a trustee to die instrument, or taking 
possession of the deed cresting the 
lenn, nor if lie has notice before lie 
pays his money. With reference to 
that, there is a distinction as to a 
dowrras which has prevailed upbn 
no principle, but merely upon ifae 
practice of-jE^pyeyanccrs, for in Rad¬ 
nor v. J’Viicfcficiirli/, (Show. P. C. 
(if).) where according to the note in 
•Stctiunofik y. iJjfbnl, t»up. a term 
not satisfied had beeu declared ex¬ 
pressly to 'attend the inheritance, one 
tiling is clear, that the purchaser had 
notice that die individual of whom 
he purchased wis umrfied, and there¬ 
fore tliat her inchoate title as dowre&f * 
hail attached upon .the inheritance, 
consequently that die term when it . 
should be satisfied, Or before it was 
satisfied, subject to the purposes for 
which it was raised,“1 was one iu 
which die trustees hod the legal es¬ 
tate; to attend upon all die interests 
in the inheritance, the estate of die 
husband and die widow. If this were 
ret Integra it would bo a monstrous 
proposition, thst the purchaser haring 
notice of Uiis right, and of the use 
that is made of au outstanding term 
by the court, should, buy in the term, 
and with a rall-itofce, not squeeze 
out any other incumbrance, hut cffec- 


an- 




ti r and for. default of* 
.him b fee,ii a^iode 
1 dower. S. 02 iM.‘ 



tually displace dower; dial propusi- 
tiou was argued %a Radnor r. Van- 
(lebrndy, as not being easily rccon- 
cileable Willi die ordioaiy principles 
of equity; hut the lords held dial die 
term haring heed Unsigned in that 
contract of purchase, the purchaser 
was for that rea&n to be protected. 
Loon the whole,.Lon! Chancellor 
said# nothing shall protect the dow- 
ress but the circumstance that the 
has omitted to take au as- 
term to be attendant. 
Bafice,' in that Very 
ftWugh therterm harm a 
“ '.exm^besja declared at- 
‘ e mharilauce; Laird 
fittB^d f liis honom's 
Set more of ’ 
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Mil COM port, Pokct, v. PuTchfsti, during !be coverture. Held, that hi* 
L Trnit, iv. tur usi-jti>itiiHcd(odi}wer. D'Jmt 

. . 37- A. waiJwiu'd is. fee. •li'e-.ialej *. Hub-, iSOj. 2 Sch. &. I.i, 
let al tlie time of il«- marrisge, iijhjii 5h;. h ide Fortier n. Dade, 4 lira, 
leaaea for lira** wtocb do wt upire V,. C. 526. ■ 
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Bar( a> forfeiture (b). JUU*x{c). SaBfaction Ift. Fdecthufa 


.0) Bar. • 

• 38. 7%/ lavpayt implicit regard 
to the i/itcjft of ike patty* And tfieit- 
•fore, «krn : imis a hue b) wav uf 
sender, there ihail be no dower. Ba¬ 
den v. Eartof'Pembroke, *E. 1668. 
^ Venn 58. • 

.39. So vherorW. husband wns 
only a trustee; -^ sviu. lield that the 
wife was barred of her dower, diough 
contrary to Snth v. Proton, (1 Cio. 
381). And such was said to be the 
toiislaiR practice of the court Noel 
T. Jeroa, M. 1678. 2 Freeni. 45. 

40. So where A. on marriage, set- 
. tied a portion 011 bis wife, charged 
on his own estate, m consideration of 
p legacy of .£3000, . to which she 
wa* entitled, chargeable 00 the same 
estate, and in bar' of dower. A. 
died, and bis wifeejaimed her dower. 
Held, a good settlement to bar hex 
dower, according to 27 Heo. VU1. 
c. 10. Bat where, in consideration 
of the wife’s fortune, which consisted 
of choree en action, the husband set¬ 
tled an estate inadequate to. auch: for¬ 
tune, and the Segree of the.- wife, 
; eoiutr will not' away that ridit 
vroichthe law fivea the wife to her 

xhtpa en attack, Seye ?. Price , T. 
J74a.»hypR7 T Bara.. 11?. ... 
, • 41* TbijBgb,. at law, a jointure 
upon a irbmau of foliage would not, 
baTher of bev dower,ytt tbemlute 
of 87* flen. V^U. c» iOj Quakes it a 
bar. tod * "* 


of Buck* c. Drury, E. i #G3 % S 
Bro. P. C. ML 

4*J. Bhi the ix.nrj fitjuim that 
tie intent ion vi 'j man vW/ he phiz, 
clear, and twctfnbotel, to bar hit 
wife of her dower,, otherwise .^i* 
shall unf even lie put to her cto:t'o."., 
lunnvHce v. Jjavron<' t T. \ 7 t-J. \ 
lire. P. C. A91. Lemon 1 - Lennon, 
8 Viu. 300, pi. 45. Charles r. ,\u-’ 
drew.-*,T. 1723.(IMod. lot. Brown 
r. Party, T. 1787.2 l)i Ck. 683. 

43. llierefore, whaic A. settled a 
jointure 011 his wife by articles before 
maniage, t(. which aho was no Wfiy, 
it shall not l»ar her of her dower, 
neither will a devise of u moiety of a 
man's estate to his wife for life, after 
jmmem of his debts, &c. hut she 
ought to elm whether siic would in¬ 
sist 011 her dower, or to take under 
the will. Daly v. Lynch. T.. 1715. 
1 Bro. P.-C. 538. "Neither will a 
bequest of a residue of a personal 
estate. Ayres v. Ifillit, 1 V^:233. 
Nor is a settlement of a leasehold 
estate before mirmge, hi lieaof 
dower, a bar of thirds,^ where the 
hosband had 90 real estate, Cm- 
welh. Byron* -T. 1791. 3 Bro.. Ch. 
Ca.362. , ; 

, 44. Neither abdi a wjfetebWl 
of dow*r, whew & >r 
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. 43.- .Nor » the settlement of an 
estate made on the marriage of h fc- 
mnlc infant, Gr>t to the nxr*f the hue- 
baud't mother for life, remainder to 
fbc husband for life, with remainders 
over, in bar of;do\vcr, fo^ the mother 
mi^ht survive the husband (ns in this 
ciwc die did), The wife may, there¬ 
fore, elect to take either the. ;>ro vision 
under flic settlement, or her dower. 
Carulhen v, Canrthcrt, II. 1794. 4 
.l*ro. P. C. 300. 

4(j. Neither shall the debts or m- 
gogrmcnU of (hr hatband, in their 
consequences, deprive the. a ife of her 
dou et. Therefore, where a man'* 
Iai.il* were sequestered t>cfore mar¬ 
riage, and he died afterwards, tlic 
dower of lib wife shall attach u[K>n 
his lauds. Anon. H. 1682. 1 Vtrii. 

1 IB. l T uivct*ity College, Oxoo. r. 
I'oacroft, E. Iftd. I Vrm. 166 . 

47. So \hno A. devised lands to 
hia executors for lament of deb is, 
remainder to his son in tail, and the 
son married, and died before die 
debts were paid, the estate in die 
executors is only n chattel interest, 

. Kid shall not binder the son's wife of 
• dbwer. But her dower cannot com¬ 
mence in ponossion, nor can dumnges 
Ik; recovered for detaining it, but from 
the time of (he debts being paid. 
Hilchins v. Uilchius, M. 1700. 2 
Vera. 404. 

A prorisflio previous u> tlie 
of i faffftlfc lufirnt, in bar of 
precarious and 



(hi) Foffeitwre. _ ^ 

50. If a wife elopes, and lives in 
adultery, she forfeits lier dower, by 
the statute of Westminster, c* 24; . 
but there is no statute inflicting the 
like forfeiture of die husband ■ to- 

CSiftteRT. wffe". 

$ i; By in Irish statute, 6th Amt. • 
a woman by subde means or secret : 
insinuations and delusious, threats • 
and menaces, prevailing on tlie son 
and heir apparent of kpy w person hav¬ 
ing lauds of die yearly value of ^£50 p 
or peHbnol e*t*te\-df the value of ’ 
£3iKi, to rouny btr 9 js rendered inca¬ 
pable of demanding aiiy. dower, or 
thirds, or odier wrest out of the 
real or personal estate of her hus¬ 
band. TUa being*'in nature of w 
penal statute, must be construed 
ptriedy, • and dicrefore when it 
pleaded to a writ of dower, J 
must expressly find that subtle means, 
See. were used, for they are not to be 
presumed, from tlie circumstances of 
the marriage being private, without 
die father’s consent. Kent v. WldtUf, 
E. 1738. 4 Bro. P. C. 302. 

• \%lcasr. 

52. A mother having a 


cloWer, released it to encouragi 



shall go aecotdiag tor the custom of 
ilMdok, docsootbar>er. Smith*. 

k.5 Ves-tW;. * 

' y *M »*wpuH*^oatoQ 

fond, but'convrfpedito' 



to 
jt her 

son« marriage, ana «Jwwcd tlie re* 
lease to his intended wife iuid her re¬ 
lation..- Tbis release shall bind llio . 
mother (bough obtained by fraudu¬ 
lent suggestion. BtttrUj) r. liever- 
km, H; 1000.2 W*n> 10.1. 

j3,*A legacr imil to ■ wife m 
consideration that ahe release ber 
doiver/dull be preferred ond-be paid 
'in-avenge, for by releasing her dower 
sbe becomes . purchaser. -Hmridge 

T- lTia 1 P. w. 187- 
OWfilsr BjAIorrft, ft-V.I. 240; And 
so.the legacy exceeds the 
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of dower. The heir of the 
mortgagor fIujII have the benefit of it 
on redemption, for a mortgagee it 
only a trustee for the mortgagor after 
the money is paid. Baldwin v. At- 
uitfer, E. 1719: 3 P. \V. $57. 

(d) Satisfaction" 

65. A. deviled lauds in trust to 
pay one-third of the rents to his wife, 
in satisfaction of dower, till hi* son 
attained 21. The wife died, ami then 
the sou died under 21. Decreed, 
the administrator of the wife shall 
have her third ofthe rents (111 such 
time tot ihu ion would have attained 

21 . Coates v.'Keedkam, T. 108 *. 

2 Vera. (&.* '*• t 

ML Dcrta^ of lands to a wife who 
was entitled to (tower is ho bar of 
doWer, but a vnluuravy gift, unless 
expressly said to be in satisfaction of 
dower. Hitchcn f. Hitch ™, M. 
170Q. Pre. in Ch. 133. 

57. A husband, in hi* life-time, 
gave n bond in trust to secure to hi* 
wife X400, in case she survived: 
parol evidence, to shew it iras intend¬ 
ed iu lieu of dower, and that the wife 
acknowledged it to be so, cannot be 
allowed. Tumrye.jAnney, M. 1743. 

3 At*. 8. 

58. Settlement before marriage of 
the wife’s fortune on herself, with a 
covenant by the husband to pay 
«£GOOO to trustees three months after 
hisdeath, in trust, if the wife should 
survive and have no issue (whichiwos 
the event) to pay XI500 to her abso¬ 
lute! v, and the iutensst of the sinnuiu- 
ingX4500 to her for life. She is 
entitled to dower, hud her’ share, 
under the statute of distribution*, is 
no satisfaction of the covenant. 
Couth i. Stratto*) H. 179£f. 4 Vei. 

• • § • • • j i 

391. • • ' 

•' ’ (•) Ejection. ' 

a 9 , 

uohi to hcrwrtf.^a jegacu i fader 
Ur h^fjaOkmlL. and lgPfavtr. 
she shall it mms t cases tit ptf tt> her 

uhcrcA.dctised 


a rent-charge out of his real estates 
to his wife during her widowhood, 
the wife shall elect to take under the 
will or her dower, ^but her election 
shall not be determined till she knows 
which m mofft to her advantage. Ar- 
noldi.KempstearljT.nfo.AmbAtiti. 
V ill areal v. Lord Galway, T. 171)0. 
Ainb.fi8$ S. P. and J ones v. Collier, 
A mb. 730, which is a stronger case; 
to S. P. f for the testator there ex¬ 
pressed himself so as to exclude all 
idea of dower. In Boynton v. Boyn¬ 
ton, E. 1785. 1 Bro. Ch. Ca. 445, 
S. P. was determined, and it was 
there said, that hi these cases of elec¬ 
tion the court does not go upon any 
calculation of tlie comparative value 
between the legacy and the dower. 

60. But a widow cannot be put to 
her election unlew by express decla¬ 
ration or necessary inference, arising 
from the uicoarisleucy of her claim 
with the disposition of licr husband’* 
will. French i. Dorie*, T. 171)5. 2 
Vc*. jim. 472. Stralian v. Sin^co, 
M. 1796. 3 Vos. 249. Greatorcx v. 

, CVe*. G15. 

61. I. S. made a setdemeut on his 

9 

wife for life, in bar of dower, and 
died, having devised lands to trustees 
for payment of his debts, bur the 
trustees refused to act, and li creditor 
look administration. Upon liis bill 
for au account, the widow insisted on 
waiving the settlen&at, and claiming 
her dower. Sed non allocatur, foe 
that would be to let in the heir, to 
die prejudice pf ; . the creditors. De¬ 
creed, that the wife ihpatt take a life 
estate omlcr the set dement, liat should 
assign it over in trust for the a^dv- 

MW, , 

ftp 

alatt/ and, then' »lje 
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iontnreor dower. * Cray ▼. Willis, 
T. 1734. 2 12q. Abu $89, |il. J7. 

63. Where testator lias given his 

. widow an annuity (charged on an es¬ 
tate of which shfe would be dmvahle), 
sbe must elect; but the acceptance 
of llie annuity for thitfc years docs 
not determine her election. Wake 
v. ffalx, E. 1791. 3 lira. Ch. Cm. 
S55- ; • ' 

64. Where a devisee dies in the 
life-tfaie of die devisor, and the estate 
detfaftiN, the devisor’s widow being 
entitled by the will to a provision, in 
bar of dower, must elect. Pickering 
v. Lori Stamford, E. 1797. 3 Ves. 
337. 

65. But in st me cases the wife 
skull haze the benefits intended jor 
her by her husband, and her dotcer 
also . As where A. previous to his 
marriage, covenanted to secure to his 
wife an annuity of j£iOOO, issuing 
out of lands, for her jointure, and in 
bar of dower, and die marriage was 
had, and A.by will devised to his wife 
cerain parts of his real dud personal 
estate, of considerable value, held, 
that she was entitled both to die es¬ 
tates devised, and to her annuity, for 
that the one was not iuleuded us a sa¬ 
tisfaction for the odier. Broughton 
v. Errington , E. 1773. 7 Bro. P. C. 
12 

# 06. And so, though the estate de¬ 
vise*), ta larger than the dower, yet 
she shall have bbth. Gallon v. lias i- 

coek, M. 17 -fit 2 Atk. 427. 

• ©7. So wktfeA's by will, taking 
no notice of his frifisY Tight of dower, 
imHh a provision for )}cr but of his 
estate! ,by wty of residue, 
bariy ~ 

cKa^ji Sum of doW' 

§1 






ment of his debts, .t is not «Qid* ,• • » - 
reclion as shall deprive bin \\»! 
her tluwrr, <>i f.n-e her to tbit. »*.-r 
Iter title is p;iraiuoiinl to ti«e v»ii. 
Fosicr v. Cook , T. 1791. 3 Bro. Ui. 
Ca. 347. ; * • 

09. A.* seised in fee, devised his 
house and dcBicdifi to hi* wife for her 
.life, at aivnt below llie real value, 
she keeping the same in repair, and 
not alienating it, except to tlio per¬ 
ilous in remainder. .-A- then devised 
the residue of his estate, together 
with die remainder after die death uf 
his wife to JJ. in fee. Held, lliut the 
wife electing to take die In him? and 
demesne under the will cannot have 
dower iheieoiit, but slu* is entitled to 
dower out of tbc residue of tin: estate. 
Birmingham v. Kincun, T. ltJ05. 
2 Sch. 8c Lef. 144. 

70. Tig foundation of the nil© of 
election is, that a person cannot ac¬ 
cept and reject lb© name inhinnuent, 
and this rule, which is applicable to 
dower, and is a rule bodi of Jaw and 
equity, equally applies to every spe¬ 
cies of instrument, whether deed or 
will. S. C. ibid . 440, 460. 

71. At law if a recovery he had 
in a writ of dower, and die wife claim 
a provision modern lieu of dower, 
site shall be burred. S. C. Hud. 43 1 . 
Et vide Gosling t?. YVarhurlnti, Cro. 
Eli*. 123. $ Bro. P. C. 570. (to. 
ed.) 2Bro..P. C. 492. (Hco. ed.) 

72.. As the right #f demur is in 
itself a clear , legal null?, nn ii.Unic 
to exclude that* riglm mid bc.deipon- 
stinted by express words, or by clear 
and inauifesi implication, ami in 
order to exclude that triglil, life in¬ 
strument must contain sonic provi- 
• jsaob iucouHtttcut « ith die insertion of 
£ right to demaud dower* . ft. C. 
ibktHM, 4j3. h ide diom llitchin 
v . Hhchiii, Pre. in Ch.. 132. Villa- 
real V - 
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#• VaftL 36fi.'f 1 Bro. P. C. 59 U e. Sutton) 3 Ves. 249. Greatore* p. 
Iceman v ElYiwu, 8 Viii. 3(3(5, pi. Cary, G Vca. 615. And thtrt it one 
45. Charles r. Andrew*, 9 Mod. cate lo theta that a-devise to a wife 
151. ImJcdoo v. North cole, 3 Aik. in bar.of dower martbe to exprmed. 
436.. Pearson r. Pesison, 1 Bro, Brown r. Perry, S Dick J&5. *, 

ch.c.. m. Pa** v. Cook, a - • . ■ /ZL—T*?; , 

Bro. Ch. Ca. 347. Middleton r. Where k/em corcert shall elect 
Cater, 4Hro. Ch. Ca. 400. • French vide Baron and Feme, x. . ■ •' 

«. Davis, 2 Vca. jun. 572, Stnhau 
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Auigumnl and Admeasurement. 




74. Equity will relieve against a 
fraudulent Sod partial uBugunieut of 
dower by the aheriff. lloby v. Iloby, 
11.1G83. 1 Verne 218. 

75. The want of a formal nttigu- 
meot in dower is nothing hi eqiuty, 
for the right iu conscience is the sojjjl*, 
and where an heir brings n bill 
against his mother for an account of 
profits, it is most just that equity 
should, in'the account, allow a third 
fur the right of dower. Duke of Ha¬ 
milton*. Lord Mohun, E. 1710. 1 
P. W. 122. 

16. A. died seised of lands, which 
descended upon B. and C. in copar¬ 
cenary. B. died before n?corny of 
rent or partition made, and his widow 
brought a bill to hare her dower as¬ 
signed, sod to have all the title deeds 
from C. which the court tliought rcu- 
sonable, for 4- having died before 
recovery or psetipoo, abucould not 
prove seisin in him, without the deeds. 
Moors v. Black', T. 1735, Co* temp. 
T0b.J86.': 

77. Tbenourt decreed dower to be 
assigned hi Megoit v. Slegotf, 174%. 
fi Dicfc i: 794ijpd m Goodeaough v. 

Gofewiigr 1772, .throeru*. 
detrea$JOW allotted, to be«t out 
by dqi OMStef, jsud. the fowwe M Q Ifl 
let mtopo^q..^ 1 


mile** previous questions are raised, 
ami the party is litigious. But ill a 
wit of dower, oir an assignment of 
dower, no costs are given, unless 
there be a deforcement, when the 
Htatutc of douettler give* damages, 
or where there are collateral circum¬ 
stances, us where dower jp demanded 
ujwu a feoffment or other title. 
Luca* *. Calcrajh E. 1789. 1 Bro; 
Ch. Ca. 134. . * 

79. Bill to liavc dower iwujletl, 
but no impediment shewn to u reco¬ 
ver; at law. Demurrer, for wmt of 
equity, over-ruled, for plaintiff’s title 
being admitted, there » nolhiog to 
try at law. Almtdy v. Itltmdy, E. 
1793. 4 Bro. Ch. Ca. 294. 

80. Upon a bill for au assignment 

of dower, and an account of the ar¬ 
rears , the question was, from what 
time the account dionld be given, 12 
years having lapsed before ihe Vdl 
filed ? Per M. R. The widow is 
vrimu facie entitled frap tbe time 
ncr title accrued,, apd it is upon the 
defendant to shew why lie should not 
hate it. Sometipjes a OOfrfpMtW 
whether the acriowet euott^ carried 
backto the time of rued, 

barred at law, u m^Pfrtner 
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DOWER IV; - 

• Ik 

Liability to Taxes. Internt on Amors. 

8.1* Where land -was mortgaged to his wife for life, without deduction* 
for recurir% an aumul payment of iu satisfaction of her dower. There 
j££0 to a widow, in sabffccfion of shall be an allowance* for laud-tax, 
her dower, this ammal payment be- for this devise must be considered aa 
ing secured out of land, ought to a rent charge. (fnv/i v. Alarygold, 
^ answer taxes as the laud d?as; but M; 1787.'8 Vin. Ab. 411, pi. 3. 
if the tenant, in his payment of the 60. Equity will not give interest 
annuity to the widow, omits to de- oil the arrear* of an annuity secured 
duct for taxes, he uiiall not make her by bond, and accepted by'the widow 
refold m equity. Atwood v. /jm- | in bar o * dower, nor m any case on 
prcy t M. 1719- 3 P. W. 128, (w.) | arrears of dower. I'm y. Winterton, 

H 2 . A. devised lands to trustees to I E. 179-t 0 Bro. ClnCa. 469. 1 Vet. 
pay out of the rents £30 ptr annum | jun. 451. 


k . DRUNKENNESS. 

Cfliei in which the Arts or Engagements of a- Man in Liquor dtall be 
• a touted ( a.) IVhere not (b.) 

(a) Cases in which the Acts or En- not any reason to relieve a man 
moments of a Alan in Liquor against any bond, deed, or agree- 
ttfUbe avoided. • ment, obtained from him in sack 

sTuidi v. Sudenhum , 1 Cli. Co. circumstances. Secus , if through the 
202, ante, tit. Bond, a. pi. 1C8. coutrivaoce of him who gained the 

bond, (Sic. the party was drawn in to 
• '(b) When not. drink. Johnson v. Medlicott , T. 

2. Cory v. Cory , T Ves. 19, 1734. 1 PrW. 1 fy. , Note to Os- 
Goodman ?. Sense, 2 Eq. Ab. 183, mond t. Fitxroy, ib. Fide etiam tit. 
pi. 2, liL Bowl. x. pL 131 . • • Fraud. l for cases of this sort. 


• "(b) When not . 

2. Cory v, Cory , T Ves. )9, 
Goodman v. Sense, 2 Eq. Ab. 183, 
pi. 2, liL Bowl, x. pL 131. * • 

3. The having been iu drink, is 


*: 


ECCLESIASTICAL PERSONS AND THINGS. 

• m f • ' s ! 

’ I. Of the Parson or Rector. Gottrwmnfqf hie Church, oltd htrtifyof 
. iheCokme 'of the Church made bit the Convocation. 

‘XJ&Pf the Parian, at au. individual Memberthe Coimnutaly. 

Prohibition. . '•' * 


MHSf Prohibition. , 

THINGS I. 
q)T f^alkjrilvnBSt. 
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8. No writ Jt cautione admittcnda 
ought to issue till affidavit tiled, that 
the bislx'p hu refused to admit of 
cautiou. Archbishop of York v. 
-, H. 1682. 1 Vern. 119. 

3. An inipropriutor of small tithes 
is bound to maintain a priest, where 
there is no vicaragk endowed, and in 
such a case the king may assign to the 
curate such a proportion of the small 
tithes as he thinks fit; but other¬ 
wise, where there is an endowment, 
though never s6 small.. Botuejj v. 
Lee, E. 1684. I Vern. 847.. 

4. A bill will not lie to be quieted 
in possession of a pew, though plain¬ 
tiff had adeem before the ordinary 
for it, for the court cannot examine, 
whether the bishop has done right, 
nor will his decree bind his succet- 
son. Baker v. Child, EL 1691. 8 
Vera. 886. 

5. A. seised of the manor and pa¬ 
tronage of W. by will, gave a rmt- 
charge of X 100 per annum, and the 
right of nomination to die church, 
winch was a dona the, to six trustees, 
who, when reduced to three, were to 
choose others. B. the only surviving 
tiUDice, assigned his trust to others, 
w ho nominated to the church. Held, 
that die assignees of the surviving 
trustee, and not the owner of the 
manor, had a right to nominate. At* 
tornry-General v. I'/oyer, H. 1716. 
fi Vein. 748. 

6. Building and endowing a 
church, originally, entitled the pa¬ 
tron to die patronage, but an impro¬ 
priator of a parish has up right to no¬ 
minate a preacher to every dupe] 
within:the parish;; it would be a 
hardship should he be bound so to 
do, neither ought it to be at hi* deef 
lion. A man may build a private 
chapel for himself and family, or for 
himself and hie neighbours, but that 
will tioWgtvc the-paraon a right to 
nominate hsi'preacher. Jftcrberi ?. 
Dean nnd Chapter of natminstff, 
HI 178!. ; lWW. 774. I' • 

7.. The par^n. is a toj£oriUon,for 


taking land for the benefit of die 
church, as the churchwardens are for 
personal diings. Attorneu-Getural 
v. Roper, H. 1788. 2 P. W. J35. 

8. 1 he canons of 160^* which re¬ 
late to dandestioe marriages, are the 
62d, 10 Wt, 108d, 103d, and 104th, 
but none of them affect die parlies, 
co n tracting, except die last douse of 
the 104th, which relates to persons' 
married by colour of false licences ; 
the court however, held, m this case,, 
that the cunous of 1608, uotjjeing 
confirmed by parliament, do not 
propno vigort bind the laity, awl 
there is uo canon siuce 1603, which •• 
can bind a layman, ibougli made in. 
full convocation. The clergy, d ow- 
ever, are bound by canons, confirmed 
by die king ouly, though the confir¬ 
mation of parliament is necessary to 
bind a layman. Yet canons that hove 
been allowed by gcosrul consent, 
within the realm, and are not repug¬ 
nant to the laws, shall still, be ra~ 
force as die king's ccclesiastk^jaws.i 
The necessity of parlisments^ldp- 
firmation to bind the laity, has ex- rj 
bled r ; ver since the reformat ion. Mid-' 
dleton v. Crofts, M. 17S6. 2 Atk. 
6ja (Append.) Ct. temp. Hsrdw. 
57. 15 Sirs. 1056. 2 Barn. B. R. 
351. 2 Kd. 148. Vide Infant , vii. 
Marriage, vii. 

9. The canons, which have not the 
authority of parliament, arc not bind¬ 
ing on laymen, hot are prescriptions, 
to ecclesiastical courts, and to cler¬ 
gymen; therefore a clergyman who 
marries a couple out of die parishes 
in which the man and woman reside, 
is liable to penalties for die canons 
must be pursued with .foe', utmost ex-. 

3EJ$. 

10. A rector may 
for die repairs or 
house or dianed,. but Hot W any 
common purpose, and be* fa entitled 
to botes, for repairing bams and out¬ 
houses belonging tofoo paraooago. 
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If it is the custom of the country, he 
may cut down underwood for any 
purpose; but if he grubs it up, it is 
waste. Strachu v. Francis, M. 1741. 

SAtk.«l7i ’ 


11. Reading prayer* or n sennon 
in* private family, is not performing j 
divine service. Divine service, is an 
expression often used in actk # rf par¬ 
liament, wliich direct the reading of 
proclamations after divine serviced 
Trebec v. Keith, II. 1742. 2 Aik. 
499 * 

121; A pmoocan neither preach, 1 
administef the sabrament, or cele¬ 
brate marriage, without the bishop’s 
licence, though such a licence is not 
necessary for every particular cose, 
but a bishop may suspend a minister 
wholly, if he ia irregular, dO he sub¬ 
mits to perform his duty properly. 
2a. C. 

13. If an incumbent in possetnon 
of above £S per annum, in the king's ! 
books, accepts a second living under 
tbat.i*ue, it if an absolute avoidance 
of thtfirst, and if lie possesses one 
under that value, and takes a second 
without a dispensation, the first is 
void at the election of die patron. 
Bottlers. Jllingtgn, E. 1746.3 A tk. 
455. 

14. That a quart impedit cannot 
issue after six months, where a parson 
has been presented to a living, by one 
who has 1 jnot a righ t, is a. rule very 
propel* to be adopted in eouity, be¬ 
cause it is die gcdfertil one tost equity 
follows die law, whether; originally a 
resoluliot of ihe commow law, or in¬ 
troduced by sUtute; ‘ .The statute of 
Westrtnwter\ l^Ed. frVS.) was in- 
tended to iMte the ,pesute p :of the 

church, anSHfcg.'Ortwtertd ^ ft. 
sutute it.if pf imfj 

*W«V 


therefore a pica of a pfenarty of sit 
mouths aiul upwards will be allowed. 
S. C. lit viilc Gardener ri Griffith, 
2P.W.4M. 

15. A bill lies in die name of ft 
chaplain or enrate, to •establish his 
right, but not an information in the 
name of the Attdni6y-Gewral, unless 
for charities, as augmentation of vi¬ 
carage* are. B re retort v. Tcmbe/s 
latitiT. 1752. 2 Ves. 426, . 

16. A perpetual Curacy of chapel, 
has sdl sorts of parochial rights as a 
clerk, wardens, tec. the right of per¬ 
forming divine service, baptism, se¬ 
pulture, tec. sod die curate has small 
tithes and surplice fees, but chapelt 
of ease are merely atf' libitum, and 
havo ■ bo parochial rights; therefore, 
on the union of the two parishes, one 
is frequently deemed die parish 
church, sod the other as a parochial 
chapel, but Mils chapel of case. 
JUoruty-Gtneral v. Brereton, T, 
1752. 2 Vos. 425. 427. 

' 17. The right to nominate to a 
chapel of ease is in the vicar of the 
mother church, though the chapel 
was erected and endowed with lands 
by die lord sod freeholders of a ma¬ 
nor, and though the right of nomina¬ 
tion was given by. the archbishop hi 
Ida deed of consecration to the inhn^ 
bitanti, declaring that* the vicar had 
no ridit to nominate, The hibabiU 
ants had repaired the dispel and no¬ 
minated for 1K> years, yet held, dint 
die rector tfwfcir cannot lose his 
right, but ty agreement between the 
patron, parson, and ortfmsry, air# 
then Only on a compensation made to 
him, for prescription pre-aappoaea 
au- afi-eemerit.bY deed, and not by 
paroLv Dinmn Kcmhav, E. I76€fc.. 
AmW£28#.. . . 


VoL.1 
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ECCLESIASTICAL PERSONS AND THINGS II. 

0 • 

Of ihi Pamn ai an Individual Member of the Community, 


* 18. It mills that a clergyman, if 
he nil] trade,, may-be .ig bankrupt, 
and the sutute of will 

not exempt him, for ha etoihot take 
wdvantage of the breech pf W law to 
excuso uiinsdf fnxp the breach of 
another. . fix porta- Meymot, M, 
1747. i 

19. AA1pgr*&i*ii'Ui4800 # fora 


•f> 5 » 


lease df a farm to a clergyman for 
the purpdseof occupation; is void 
under the statute of %\ Hen. Vll(. 
c. 15. But whether a clergyman 
buying h lease, ai property, or taking* 
it bv a devolution of law, as next of 
km/&c. is within that statute f tbe 
court will not'tfaermifie. JUoxpYv. 
Preston, T. 180*2. 7 Vcs. 356? • 


ECCLESIASTICAL PERSONS AND THINGS III: 

■i:,-* *•' 

• v ’ Adcxmxon. ' Right of PremUatioii. * 

• »a^ V 



20. A grant of the next avoidance 
to one. without bis privity,, held a 
resulting trust for the grantor, no 
other trust being declared. Duke of 
Norfolk by* Browne, H. 1G97. Pre. 
iuCh.80. . 

Sly; A manor with an advowion 
appepdiul was in mortgage when the 
church became vacant. The mort¬ 
gagor shall present unless he l>e fore¬ 
closed, and if the church become va¬ 
cant vending u\ nit * to foreclose, 
though defendant baa dq -bill, the 
court will restrain plaintiff from pro¬ 
ceeding by quart tmpediir Jn i hunt 
y. Dawllnj, M. 1700. 3 Vcnj. 401. 
Wfj wye. Cox, PnS. in Ch. 71, 
mcorrately. tiffed. firfei .the .jeguter 
hootin ■.note . 

\-.99t> tV<W>rtg^e of • minor 

■nd^ ijvawsoj «u in possession when 
tUjft qtytgtgor matte m. ihnoMocil 
' - ‘ A. wl*> 


S3. If an ad vow son only be ihort- 
gaged, and the liyiug becomes void, 
it seems the mortgage*shall present, 
especially if it be so expressed iu the 
deed as part of the agreement. But 
uhcre one mortgaged a mr jmwith 
an advowsou appendant, aM the 
church became void, the mortgagee, 
though in possession, shall not pre¬ 
sent till the mortgage is foreclosed, 
and the mortgagor must bring his 
bill within six mouths, as in quart' 
impedit. Gardener v. Griffith, H. 
1726. 2 P. W. 403.. Affirmed m 
parliament, tide 3 Atk. 559. Vide 
etiam Mackenzie c.-Robinson, 3 Ami 
339. Boteler v. AUiugtoB, 3 Atk. 
458. • • • * 

24. A. srapfb^m fee, devised his 
lands and ta pMob h B. Mmstees, 
to apply part tftbefetiCs io augrnen • 
tarion <rf ei^i ta evcTmk^ricari^s. ..The 
church -.decreed, 


Ac 


rfm.Ou 

'w'V’V' < 

bin 

iih. 
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to any other college in Oxford or 
Cambridge being the Lest purchaser. 
This is nora resulting trust of the ad- 
vowaoo to the heir* ,of the testator,. 
but a devise .of the Ix udficial interest 
therein to G. S. witlt an injarition, 
only to • jell.. to. particular Societies,. 
ami oh an avnutunce by the death of 
the testator, the devisee and not the 
heir si Kali present. Ui/l ▼. B/lhop of 
London, If. 1738. I Atk. 618. ’ 

2ft. W.-H.j .by will,. devised the* 
perpetual advowson .of S. to W. C. 
upon trust to present his sou to the. 
living,, and that if Lbc church shall 
next after lain death he full of an iu- 
cuiubcnt, then lo sell die perpetuity, 
and to apply the profit arising from 
tin* sale first to die payment of debts, 
and then to distribute the surplus in 
thirds l© his daughters. 1 Tic trustees 
presented the sou, who died before 
tho advowson* was sold, leaving an 
infunt daughter, who brought her 
bill,-, insisting upon a resulting trust 
id thq. advowson to her, as hair at 
law after debts and legacies paid. 
Held, that the whole legal estate be¬ 
ing devised away/ there could be no 
resulting trust Apr tlie heir. So if A. 
seised o? an jidvowson be also incum¬ 
bent and devises it, the devisee, after 
his death,, shall uominatc, for where 
the ownership and property of an 
.adyowson be in the devisees, they, 
aM^not the beir, shall nominate m 
con&edtyhneo .of such ownership,. nor 
will irsitake - any difference, whether 
the devisee lias .d^idyowBOfi in hipi 




•%W3r*' 






• ■ • • 

merit, but not by the word lands, 
and it is assets by descent to;'satisfy 
bond creditors. tfeetfiliug v. /Ffi- 
JnRng, K. 174ft. 3 Atk. 46 ft. 465. 
Robiuson p. Touge, 3 P. \V. 401. 

3 Bro.. P. C. 556. * Stra. 879.' 
Kynastou t>. Clarice^ Atk, 20ft. 

^ 49 .' A'mortgaget must accept of 
a mortgagors'- homines to an avoid¬ 
ance ofc.pa advowsoo, for instead of • 
foradoaing tie should have prayed a • 
sale of the advowsbn.. A larketatc v.. 
Robinson, 'IVtl4TZ3 AtL 539. 
Vide Amherst e. D^wling/g Vehi. 
401. Atl^iicJ-GeaeCil* v. Scaris- 
biick, ib. 550. Jory £pii, Pie. in 
Oi. 71. Galley v. Sdby, 1 Stra. 
40J. Cora. lieu. 34$,'. 

30. Where thereonly a gene* 

nil allcgutuiu as to llit>ight of elec¬ 
tion to a curacy which was not exa¬ 
mined'into or proved, the court 
would not make any decree, hot dis¬ 
missed the mfonnation with costs. 
Attorney-General v... Yorker, * br 
Price v; Doughty , M. J747- 3 Atk. 
576. lVes. 43. • ‘ , 

31. In tU6;dtf*a of a presentation, 

the king beforc induction, or a sub¬ 
ject boforo institutionj inay revoke' it. 
Attorney-General v. * Wydijfe , B. 
L747. ty^t eo: : 

32. ' T^e privilege of an elder sister 

to present ; i*. Jup£; not only db* 

scends to .w^heir; btt goes tp-her 
assignee. ft miiBUiop of Exeter, 
M. 1749. I Vey. 340, Harris'* 
case, Cro/EBs^ 19 - 2 Inst 365. \ 

S3. Tnnleea/had an advowsott 



join. 


quart 
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imp edit be compelled to institute 
him. So ejection as well an pre¬ 
sentation bcm£ requisite oil ihe part 
of tJie trustees tlicy shall give uotice 
of their meeting, and if tlie ejec¬ 
tion be not* fair, the court will not 
compel all tlie trustees to join iu 
llic presentation* Tbe election in 
such case is a personal truit and 
cannot be ex ecu tad by proxy, and 
where by a decree the trustees an? 
ordered to elect within feur months 
it is sufficient if they elect within 
sis; for tlist ofder is considered as 
directory only ( and dior.^h die de¬ 
cree should also require the keeping 
lip an assistant preacher, yet that 
may lie dispensed with by consent 
of the lni«tem tiud the parish. /I if- 
sow v. Dtiiiiisoit, II. J750. Amli. 
82 . l ide AUomey-Cicnenl r. Scott, 
1 Ves. 415. 

.3j> A presentation to a clinch 
or nomination in u pcrpttuui curacy 
may be' by parol, but si perpetual 
curate is not it moveable at will. 
Attorney-General v. )) melon, T. 
1752. 2 Ves. 42JJ. /We I Sir!. 
401). Co. Jit. 120. 

nn. All option is lost by the (bath 
or trau*laiiuii of die bishop who 
granted it. l'tdUr v. Chttpnuin, T. 
1750. Amb. 101. . 

*17. The executors of the inch- 
bishop cannot present after the death 
of dip hi. bup, thougli .the vacancy 
happened iu hi* lifetime, but die 
presentation falls to tlie crown. 

S.C. 

SS. H. devised his manors, ad- 
vowsou.*, Hie. to trustees to pay bis 
sou £ I0n0 a year out of the rents 
and,profit*, and directed flic rest to 
be laid ouAnd settled; a-living 
became v^n. Held, the preset 
tation weW to the heir at law as 
undisposed 'of. S her rani v. Lord 
UariMfrwgh, E. 175S. Amb: 165. 

Jm safe of an advowspe 
during ^vacancy is not simony Jika 
Ihe salfff snext presentation, dioogh 


it is void at common law. Grey w. 
1‘xhdh, E. 1755. Amb. 268. 
Hfk Dii rat on v. Sandy.*, 1 Veru. 
411, and viue next section. 

.40. By a devise of lands, tene¬ 
ments, and hereditaments {subject 
to a terfn of 11 years) in trust to 
receive the reuis, issues, and profits 
from time to time, and to depose, 
&c. an advowson in gross passes; 
and a sale of die next presentation 
within the term by direction, and 
fur the benefit of- the cetlnt que 
tnut, was established. Earl of 
Afl.einarle v.' UogerM, Mi’ 1794- 2 
Ves. jitn. 477. 

11. Bill to have a presentation 
to a Jiving upon the next ovoidsneo 
delivered up, charging defendant 
niili grass iniKCnixhict ui obtaining 
if, and otherwise while a private 
Ini nr in the family. General de¬ 
murrer to die bill allowed, for die 
court said no bishop will eve/ insti¬ 
tute such a clergyvuau. M^amara 
v.-, E. J8()«. 5 Vr% 824. 

42. 'Hip irtst. of 7tb Anri. c. 18. 
enacting, that the interest of tho 
iKitrou of an advowsou shall not be 
displaced by liMirpaliou is not retro- 
sjiective. A Uurnr.if-Ge acral v. Ilixhvp 

Utchjieid, E. 1801. 5 Vcs. 
828. 

43. Where by neglect the number 
of trustees to present to a living was 
not filled up alrthc time of an avoid¬ 
ance, die court would not by an in¬ 
junction prevent the effect of a pre- 
ventutioii under the legal title of the 
heir of the surviving trustee without 
special ground, but the court will 
take care that, the trust shall be 
properly filled up in future^ S. C. 

4^ This information was filed 
at the .relAlidp of Ntrail pf the in¬ 
habitants of IMflipk&ll, praying 
that die election;/df defendant as 
curate might bo dfflgned void, and 
that/.another. tjocudo /might taka 
pNce, according to ji ftodjo 
and a decree in the Exchequer, by 
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which it appeared lhat the impro¬ 
priate rectory vw purchased fur 
the use of the jr.ri*|» wilts and in¬ 
habitants, and that die nomination 
of dip curate liu'* been declared to 
be in die paridii'M.crs and inha- i 
bitonts, paying to church ahd poor. 
Lord Chancellor exprt.s*od an opi¬ 
nion, that assessment gave the right, 
though actual payment had nof been 
made: but the election on that prin¬ 
ciple was not disturbed oil llic ground 
of common consent, no objection 
having been made to it at a general 
meeting; and Uic parish having no 
representative meeting in vestry, for 
aucb purpose. AUantetf-Cemral 
9. t'orster, : 11. 1804. 10 Vc*. !Ki5. 
Vide Auomcy-Oencral v. Parker, 
3 Atk. 576*. I V«. 49. finte, pi. 
.VO, tthidi tent a cme respecting the 
tame curacy. Set more of this cate, 
post, pi. 46. • 

45. Hie qualification iu the grant 
of a living, thnt the person to be 
presented should not, nt Mich time 
as the church should be void, “ be 
" presented, mslituted, or inducted 
u into any other living" is sufticicutly 
complied with, by the previous re¬ 
signation of another living, which 
resignation, if sent by the post to 
the bishop, is enough, if he signs a 
memorandum of Ins acceptance of 
it, for that acceptance is not a judi- 
CM but a domestic* art, featuring 
iK> registration. Hayes v. rlreter 
College, Oxou; E. 1006. 12 Vei. 
996. 


decreed the nomination of the istrate 
to lir in tlie paridiiouerw and mlia- 
biinntv, ]Kiyir.»; t/« Lhr rhurcb m;d 
poor; aiul now a question arose, 
whether tin* qualification wasasse^sed 
by assessment only, net followed 
by actual payment. Upon commoa 
consent, however, * to that among 
other regulation^, an election on that 
principle Was established, a case of 
vorystrong and high probability being 
required for an issue or enquiry, and in 
this cmc, tlie court declining prospec¬ 
tive directions asta the future, the bill 
was dismissed with coats, except as 
to keeping up tbo number of trus¬ 
tees,, with refcreuce to tbo stipend 
of the curate, as only a proper subject 
fit* the information. All tlie rest, 
vir. the nomination, 8tc. the court 
considered as the subject of a private 
suit, and said, that an informality hi 
the bill, such as the plaintiffs not 
stating that they sued on bebnlf of 
all die parishioner*, might have 
been cured by amendment. At- 
torney-Gaienl v. fJewcomOe, T. 
1807. 14 Vcs. 1. 

47. Where the trust of an ad vow- 
sou is to present some lit person, 
such as the inhabitants and parishion¬ 
ers, or the major putfof the chiefcit 
and di*cre*tcsl of them should no¬ 
minate, the right of election is in 
the inhabitants, above the age of 21, 
paying the cfeiri;h *antl poor rates, 
and popular etectiou by a majority 
of such, voters, and others not so 
qualified, was in this case established. 

Huron ▼. Webb, H. 1808. 14 Ve*. 
13. 


46. Upon n feriMf/bearing of 
this cause, (nomhtt Attorifej-Generel 
9 . Forster, Me, pi- 44,) the court 

^BBSONS AND TONGS IV. 

that mMpfow Bw, 

aolve ad injunction < b. thfeafort 
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tin; 


declare on it, and defendant to plead 
siiuonv, and after juiIpuent-to return 
into rquiiy. Gratline v. (inihme, 

II. 1682. 1 Vem. 131. . 

• 

49. But in this case the court 
held, that , a'resignation was lawful, 
yet the patron making ail HI um of 
it by preventing die iucutpbjst from 
taking tithe in 

innctioir was award \c^ : ( Burst oh y. 
Sandyt,' M.$m y 1 rirn. 411. 7 
.50. The giiardyan. of on infant 
r rejected u»d took • 

bond froitf tjie ubunbent to resigu 
within tw ffittiflu after* request of 
the pairoff or hirbein, it being de¬ 
signed he' rtiOuld barf. the living 
himself vrliCp datable; the patron 
afterwards diedaninfant at the 
uniyeraty, jcfcving two alters, who 
• were bis heirs, and they pressed the 
incumbent to resign, and because 
he did not, they put the bond in 
t and recovered judgment. Upon 
bill to Ini:- relieved against the 
fit, k was proved that the 
.Uvated with the iucum- 
heut to s<H him the perpetual ad- 
vuusun, and had tuio,. that if he 
would not give iWb. lor it they 
would make nim ra^; : . % Held, that 
the proof iu dA caae lmg on the j 
defendant’s pent, onlcfe.tfKy shew | 
' some good reason for removing the 
incumbent, the court will decree 
against: the bond. / Bonds '• fpr re- 
aigimtidn liave been held good hi law. 

itutcof 31 Elk. against simony, 
made the penalty upon the lay patron, 
H -*nd no cafe of a resign a bon*bond 

*« 

ImnseJr, or For^a chut 

* • • • 

the incumbent' from 

• &*£"&&& 
any oili e r adjutage* 

aybid-flT ’ 

5 s * 



tat statute, since 
-allowed only 


must 




for if it should not be so, simony 
may be committed without proof or 
puuishnitnt. A particular agree¬ 
ment to resign for tl»e benefit.of the 
friend that would be precepted-uinst 
be pctjveg,. an4 without such agree¬ 
ment the bond ought not to; be sued 
but fbr .miaMMvtpar of the person,, 

'&M • 

. endeavour* tp get money out of Ine 
pontiff, ibevtoi^t'deercod w perpe¬ 
tual injuoclionagahuU the bond,, and 
satisfaction / to bo acknowledged on 
the judgment,: ,and the ©laiimff to 
give a new bond of, 
to resign, but lhatittot to^he sued 
without leaved the rd 

▼. Stapleton, M. 176lV./Ti<to|, Ah* 
87, pi-3. ride Grey r. Tlitfketib, 
Amb. 2(iB, icl^re Lord Hs’rdwkkc 
raid, that Lord Keeper \Vti$n went 
too far in lhi$ yUe. * • 

51. A: presented ft to a vicarage, 
and took a bortd of .£500? condi¬ 
tioned to resign aftpr tetj years iipou 
request. . Ike vicarage wj(Mv«yth 
£M per' ahNHJ*. The ten years 
expired and the teqotot wo made. 

B. prcjwred a resignation and ten¬ 
dered it to the bishop, who refused 
to accept it, saying these boiids were 
agaiiidl donadeuce and* void { and-* 
because this iu in action brought 
upon the bond wogM be no.pica, 
B. (who held the benefice for a third 
person of gooif conversation but did 
not reside in the vicifagc)* brought 
his bill to be relieved and to have 
an injunction Against tM/bpnd .at 
law.. But flit cotut not Ye- 
rieve tmlesS^eVpctrdti hid made 
• ~ bond, 4ar: the ItW 

begriod. 
net dear 

Jy ■ 

ting. • 
had 

courtywiiM • 

W.T,1?0B. flE^Ab. 183, 
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generally, are good, and have been resignation bond, that the bishop n> 
comtantly so allowed, because they fused to accept the resignation. (in w 
may he on good amt valuable const- v. lJtrkeik , H. 1715- Ainb. 2 ti 8 . 
derations, and not simpuiacal; as * t ule Lamb's ca. 3 Co. dd. f'ify 
where, the party took a second bate- Hillier v. Stapleton, 1 Kq. AJ>. 8b; in 
Jice, or for non-residence, and equity which case Lord llardwjcke said that 
rcill insist on such bonds where the Lord K 
consideration is, good. 

'uerv.'Hawkins, Jfortesc 

of Cgrli 


Ttir- 
J.S51. So 

•in reele.r. Earl of Carlisle, *1 Stro. 
,$®7. • \A- ruination-bond was held 
good. So where ** A. ou presenting 
“ B. to .a living, took a'bond from 
“ l)im to\ resign when C. came of 
“ago/forwhom thei living was do- 



it 

*t 

u 


Keeper had gone too far. 

54- Whtreji dqrk, previous to fus 

* m + as** i I* 1 * , | • 

tp* I tv tug, £ave Ins 


patron « general bond, to resigu upon 
request, such bond is simoulica! and 
Illegal, which ,yroi pleaded by the 
bishop to a tpuirt fmpedit in this 
case; and' though 0fc.%0qi4* of C. B. 
and B. R. ilct^nxdbod in, favour of 
the bond, jet thiaiHdkmem was ro¬ 
ute lords. 


u the living paying #30 per annum 
u to C. which n. paid for scycu 
years, but refatring to pay it any 
longer, * A. put the bond in suit. 

U.. applied for an injunction and 
“ to. have back his'. #30 per annum. 
u Lord Chancellor granted die in- 
u junction, not. (as he said) upon 
u account of any defect in the bond 
u itself, which be held good, but 
“ ou account of the ill use that had 
“ been made of it; and as to the 
“ money, as it was paid upon a 
f 'simon iacal cputroct, bis lordship 
u left B. to his remedy at law. 

v. Capellg. 1 Stra. 534. 1 vv y i, »/jl 

Though resignation bonds are | should 



bpt prohibited by 4aw, yet if diey 
mam use df to. extort money from 
thejjpcntnbent, or ip turn him out 
s far any t “ 
morality 
junction 


ningh. Law of Simony, .32. 

56. A bond'was given by a father 
to secure an annuity to hi? soil until 
he should be in possession of a living 
of a certain value, and an agreement 
of even date was executed, reciting 
the bond, and declaring that the sou 
would forthwith enter into fyoJy or¬ 
ders, and accept stibk liviiij*. ' JLdi d 
Cliai»ccllory*8prc«8cd great doubts as 
to the validity iot:this bond, connected 
as it was with, a corrupt agreement 
for talring lmlj. ordeft, The policy 
I of die l^leau^Uw. cpnstilutiuti of 
[ this ^untryi iteduVeH 'tlrnt a man 
i I shouldany re¬ 


behaviour 
grant an i 
Hawkins 



ference fo^tyfeiW^Uons of a pecu¬ 
niary uatut^ TUi cas),* however, 
was decided upon the ground that the 
son Had not complied with the con- 
ditiou, luting receive*! the annuity 
nine years, end .being still only m 
deacon's orders, and that dicrcfore 
the aimpitj was deterrainablu t»y the 
' -*■“ t representatives. Kiri ml- 
Ksnudlhvthl, M. 1803. 





-a’- 
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Spiritual Court. Jurisdiction. Prohibition . 

.56. As to .the jurisdiction of die siasdcal court that the party coming 
ecclesiastical court, and of injunctions into court* and doing any act bim- 
and prr.liibiiioiia gpnted agaiast the aelf, shall vacate a power given to 
proceeding! therein, vide tit.Juris- another to act for him. Heuct v. 
diction, n. * Exeter College. Oxon* E1806. 12* 

67 . Il i» the practice of die cccle- Vea. 346.* ' 


ELECTION. 


1. Where a man ia put to LU elec¬ 
tion whether to proceed at kw or in 
equity, if the bill be tiled for the 
land, and an account of mewne profits, 
he may elect to proceed hi ejectment 
for the possession, and hi equity for 
the accouuL Anon. M. 1682. 1 
Vcrn. 105; but in Dormer r. Fortea- 
cue, 3 Atk. 129, Lord Hardwicke 
trou/d by no meant admit of tuck a 
latitude. 

2. Plaintiff is not bound to elect 
till, defendant has answered. Anon. 
M. .1682.^1 Vcrn. JOS. Jtinea v. 
Edrl of Strafford, M. 1730. S P. W. 
»; . : • /• 

3,. An election is dot peremptory, 
for. plaintiff, after having elected io 
proceed at law and failed there, ro*y 
bring a-new bill in . equity.- Ply¬ 
mouth, Lady v. Bladon , H. *1688. 
2 Vcrn. 32. • 

; 4. Upon a bill for relief, as well 
as a discovery, pending an actxou at 
law for the ttmettamaud, the court 
obliged the plaintiff to elect, andhe 
eleclUK t 0 propped at law;aaicpded 
]/jjUp by,sinking out the^ptayet ftnr 
JHk .whereupon the -Wl-was dis- 


428. *;! 


zmwzss 

i, :E7 Wi ’ *;Ait J6ft .Bate 
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equity for the possession of lands, and 
for an account of the profits, and an 
ejectment at law for the a*ipe estate, 
and there is nothing more in die case, 
the court will put him to his election. 
Dormer ?. Fortescue, T. 1744. 
Kidgw. Co. temp. Htrdw. 182; 

6 . A father was tenant in HI un¬ 
der a mnrringc settlement: contrary 
to the articles, the settlement wns rec- 
lifii d for the son; but he having a be- 
nefil under his father's will bypaymeut 
of hi* debta, was held bound to uiake 
his election. Roberta v. Kingsley, 
T. 1749 . I Vcs. 238. Vide Honor 

v. Honor, 1 P. \V. 123. 2 Verq. 

6 *8. 

7* A con tinge rt legacy was given 
to the heir, on express condition not 
to dispute testator's will, which was 
not executed according tQ the statute. 
The heir waa put to tiia election when 
of age, either tb claim the legacy or 
the Xrods devised away. . Houghton 

w. Houghton, T. 1750. 2 Ves. 12. 
Vide Nina o, Mordatmt, Fire. in Cb. 
265. Streat&eld *, Sgeatfield, C* 
bkirtp.'*!^. '176.. WMtv. Green- 

J*tO 

per*# hoping r leguc&* tineondriion 
not to disputeUttotoPi will; under 

r s 

■Vifte tit. Legatifr vj«• 

' <* 
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««cli tide, agreed to settle lauds. One 
<M #>, but tbe other gave a l*o»n! in 
i’1200 penalty, to pay £:kK) if W 
did not. lie ha.i not an rhejnn. 
afterward* to forfeit fbe .£l»00, or lo 
make 9 settlement, the Kittleim-nt »>o- 
iug the primary agree weilt, inn! the 
.f&r.) nmoiniiii.g only lo a penalty 
or further scruritv. Chilli Her v. 

. CAWj/fr, T. L5-V; 0 Ve*. M8. 

9‘ Where till hmr ut law had 1111 
evtate (revised to hiui in leinaiudcr, 
mid Haimeil a copyhold estate in <i|»- 
positioii lo the will, f.,r want of a 
4iu render, he was put to his election. 
Until v. IVilka, K. A mb. 

430. 1 

10. A. devised all his freehold and 
copyhold estates, having miu rendered 
the cujiyboldji to Hie use of die will, 
but the lestutor aft* nvavd* cxchuiigi d 
part for other copyholds which were 
not surrtiiHcfcd. Tin* Inir churning 
'beiiohi ially uudcr this will, was put 
to Ins election. Frank v. St'tntli*!i, 
M. 177-- 15 Ves. Ml,(11.) from a 
>1S. of Mr. f-largravt. 

11. A. dwised mi estate to 1J. for 
life, supposing she hail a right. She 
also gave him a life interest in other 
estates. U. elaimut the lirst estate un¬ 
der an old entail, i Icld,he shall not be 
put to his electiuu. Cull v. ShoKtlt, 
T. 1773. Amb. 7d7- I Mr For¬ 
rester v. Cot ton, Amb. . r *fl8. Piiltcncy 
r 

2*3 

t»5 


served an election to convey certain 
find*, or pay 11 certain sum of mo¬ 
ney; not having elected during in 
life, and his personal estate being in¬ 
adequate. to die payment of his debt, 
held, that the estate •shall !>e con¬ 
veyed. Vt/tscu v. liftu/on, M. 1785. 
- Uro.Ch. Ca. c* 

1 {. A treaty between husband and 
wife for the purchase, by him, of the 
wife\ several estates, hliali not ha 
carried in evecuiknt after die death 
id’ the particf, hut the hiudioiKi* |*r- 
soeal estate shall be •liable for ilia 
rents received, and ilwi heirs of the 
mother shall elect between the. estate 
| and their pr.ivi.dou uuder die hus¬ 
band’* will. Fill v. Jnekton, Ji. 
1780. 9Hm. Ui.Ca.57. 

15. Wbrre a devisee lakes a gift 
under a will, the law annexes a con¬ 
dition to die gill lliut lie shall not dis¬ 
pute nny oilier part of the will, even 
though that other purl gives away 
from him something to which he hud 
an undoubted right; ho must Uicrc- 
forn make his ejection whether ha 
will renounce the particular gift to 
him by die will, or abide by the will 
altogether; but this rule has many 
exceptions, viz. 1st, \\ here tile Ur- 
tntor himself annexes a condition to 
die. gilt. Udly, Where die devwco 
iKh s not dittui b the devise in into, 
but nuly claijns.wi excrescent interest 



Hi. Where a certain sum wus set¬ 
tled by marria^. articles iifton the 
pnly child of .the. marriage, and die 
father afterwankjVbjK^ill, gave her 
all his reaL}b»t^#(t:;lif^:wii.h re¬ 
mainder to W ipriwA 

select M vt , 

yrill, •hd.lh« wa» 'i»hhA rfc.cfaiflM 
uikUt; the MttiemeQtti'A'flaiHarv 
f.Jonn.X. 1785. l-Bro.0hCa.4Bl. 

. 13, Taatator, bj •CUlemeut, «- 


whole will duit it was not die (vnla- 
tor's intention to exclude the devisee, 
claiming a contrary right to the letter 
of the will, fioni any other benefit 
under it;- and, 4thiy, when the testa¬ 
tor bequeaths a jtrcsent gift lo a rc- 
biaruder-insn after an estate, tail, and 
by: die some will cither gives the 
J lauds fb another; hat Ac pj power to 
give them. Or «ibjedsl& ffenr^nder 
to a dtaiige, to. wtffchjtffcd u* 


power to subject it In'ineiflier of 
ditsc cases is the renutfeKfer-aian sub- 



«u 
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jert to the equity of making liis deo- 
lion, whether he will renounce all 
benefit under the will, or do all in 
liia power ta make good the devise of 
the remainder oo the one hand, or 
confirm the charge on the other; tad 
the court said, these tacit condition* 
are to be considered as they stood at 
the death of the testator, and ihe im¬ 
plication of them mustbt*. necessary 
one; something as if written in. the 
will. Stewart Henry, M, 178(3. 
Vein. 8t. Scriv.^ 5$;- 

16. By mrfnage aettf«nent,,£lOOO 

wna to lie tmdteAto'tho'ase of the 
wife for Hfe/ wttfv'remaloder to her¬ 
self in case she shcfald survive, but if 
the husband should survive, tlieu to. 
such use* as sbqshould.appoint; and 
in default, to such persons as would 
take under the statute of distributions. 
Shedied without appointment,leaving 
• daughter: the fptkcr gave the daugh¬ 
ter on estate in fee in performance of 
the covopgiit .' / This is a case of elec¬ 
tion; but! the daughter electing to 
take rinder'the toll, takes tlie per¬ 
sonalty as next.Of kin. Hoart v. 
Horn,. T. T7S1- S Bro. Cb. Ca. 
SIC. V'.. V ... . . 

17. Avulection to take under or 
in opposrtSm' to a will, can only be 
compelled by an -electing of some¬ 
thing, not dehor* 1 \ Stratton 

t79L-.f-yes. jun. 385. 
t ide Noys v. Mordkunt, Pro. in Gh. 
365.-^ \ § ' . 

, • I fl. ^JTiere never can be a qye of 
election but upooa presumed intent 
tufa of the testator.; Croslnew Mur¬ 
ray, T: f792- . K .Ves.jun. 555^ And 
an elcclicvi rcim otrfy . exist where a 
person has a demdedfaterest in some- 

sate** *** 

m- Wake Wake, A; 

W BujsHwe 

#•*£*]]«* 

k4 ‘iwm' 


dition not to dispute the will, 
must elect So where testator has 
disposed of tho estate of another who 
has some interest under the will, he 
shall not take that unless, he gifts up 
his estate to Jbat araou 
v. IfeWsup. Fute llUknt. 

rach,^. 63*. : . ••• 

iy. A.toa-^urtyv^jimg- 
V. election .itftcwilraoiifainctirtD from 

$zz%sisi^M 

JOS* m 44* • % *r 

50. A par^hound, 

elected die other: Si^Wr^tfnbust bo; 
taken, subjeetto the hxjjrtoge, but 
sliall be reimbursed by Jfcolatter. 
Rumbo/d v. Rirmbotd, E 1 .-: 1796* 3. 
Ves. 65. 1. .. - 

51. A person entitled lugforawill, 
and also paramciiuiit, and against it,. 
must elect. Wilton v. Mount, T. 

1796.3 vc*. 191.. V s£v;;. 

S3. Where a testator cfrv*iyjng 
himself entitled .fo tho/pn>pq^j. of 
another person, opnkes a.^ene|^.db-^ 
position of all liii estate;, tuft-'grots., 
some benefit to that person, he i^pst- 
elect- Therefore a husband couciiv- 
ing himself entitled Under a 
to a residue bequeathed to his wife, 
aud dying without getting poawp&ion, 
having made suck a /gau>r*lAspogi-' 
"don by a will, underurhub she XxJpV 
an interest, it is a cA»e of clection, 
and her election to take.the provision 
undo- the will, widely though jess in 
point of to.lSr. separate 

use, and was, 
assignee* u, 
aecond bus 
LE.JTO9. 



against the 
of her 

Under 
uit. elect. 
5 Ve*. 

eW$» w 

v • *V'»** r V I 
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lion of his parent the court did not 
determine. I Amt*. laa^T. 1800 3 ' 
Vet. 445. Tim doctrine ?* said to hai r. 
beea fu/fy laid down m H.vltoov. Hvl- 
ton, 2Y>*. 634. fa Ward?.Baugh,4 
Ves. fMS ? it rrrii determined that the 
. children I b.re uot boiUtfi 'Oytjir. ebx- 

• tioM of- their Parent. Upon ihe gene- 
rat dnefrine • of election.' 'f'ijg Kart 

1 bf Darhnitdiu;. I*nitney, 2 Vea. jun. 
^. .O.Ves. 584. Blake v. Bun- 
hury, 1,-Ves. jun. *514. luK.hr. 
J ? inch, :ii; 584> - Wright w. Hutter, 
9 Vea. inn. 673. Blitter r. Maclean, 
sup; ' 'VjWleii^. '1 aimer, nip. Wil- 
‘ •onr. t-nrd J'miieeod, 2 vcs. jun. 

. 493/*J Xi\a v . Minel^r, 5 Ves. 4*0. 

• Bibunt tr. .Beftlland, tup. 

.; 44Ml>*f ,ipa^ both of election and 

* satisfaction by the will of a parent, a« 
to twoJiibjectBof chiim by tu*younger 
children Under a settlement, * case of 
clectibU wa* raised ps to a third sul>- 
jcct,viz. stock vested in tninees upon 
the coustiucliou of the will. Vote 

Jj>M Somcn, vT. 1801. 6 Ves. 
; 3Q^. Vide Druce r. Dennison, 6. 

. •••- ’ • 4 ' 

v • 2J % r nie heir claiming under a \rill, 

; .ind agiuixt it,.* : fcuuylioHefttete un- 
;pur rendered, nfust elect. Vclthtard 
.»;•¥.. VrexoitiVl, 1802. 7 Vts. 540. 

26. Where t will proceeds upon a 
. ratstake,*'a devisee iniisling on lire 
1 benefit wf such mistake, must relio- 
•' qujah'wbafrtbeAvift gives him. * Pirf/ic 

• -f.* Dttngaundn; M. 1804; 2 Sch. Sc 


don a. Goodrich, 8 Vcs. 481.. Rich 
r. Cockcll, 9 Vea. 369. ' 

28. Klectiou w where the testator 

• 

gives what docs not belong to him, 
but to some oilier person, and giro* 
dial person some estate of his own, 
by virtue of which gift, a condition in 
implied either that be shall part with 
his owp estate or not tike the bounty, 
thereby; psriiiitting the testator's will 
to lake titfeet. Broome v, Mnuck , 
E. 1803. I^Yes. 60i).6l«. Fide 
Coventry tv Coya«ry, 2 Atk. JW6. 
Xoys v . Mor.laUijt, ;2 Vein. 58 J. 
Sfreuttieltl e; SireeiMiJ, Ca. temp. 

1 alb. 176. Blunt WrUillierow, 10 
V«*. 589. Andrew v. Triuity Hall, 
Cambridge* Slip. imd references. 

2®. f lhe ground •rt'ihe doctrine of 
election is, that no person puts him¬ 
self in a capacity to take under an in¬ 
strument, Witbput performing, the 
conditions of it, expressed or implied. 
Moore v. Butler, ii. J8Q5. 2 .Sch. 
& Lcf. 267. See Mr Rvithhy'n 
notc(1)toN6yse. MordaUut,2 Wm. 
382. . Cull *. Sbo well, >tukbl. 727#. 
and 3 Wooddes. Leek App. 1. 

30. The fuuiulatioti of the rule of 
election is, ,ddtt a. iiemoo cannot ac- 


eqttUyiffBta 

instrument '•* 
Moore*.■ Bai 


to every .specie* of 
^ober'deed or will. 
up. Binmughuiu 


L 0 f. 7 * * ‘ 

• 27. 5 The doctrine ofejcction takes 
placfc, ^ere -^.Jegs'tCe Insists on 

anothe^gai^^mjer the *tmt will 
bf tlie kitfwwilihe 

entitled; )r thrafflfifiwrmittdd die 


--C . 


' wiother'AwtJ 
of illi b^ t 

'Wm 

•.WS 

'•wrt'-fc-pK* 


mi 


mm 




Kinrun, gnu*.; and ft in a rulo 
of lg(w • as well as joI equity, and 
equally applicable to dower. Bir* 
mingham v. Kirnan. * Tide tliam 
Druiyr. Drury, Dorn. Vroc. Jmnr 
-1762. Haig. Co. L*r 35(b), a 7. 
Gosling r. Warburt«*d, 5 Bro. P. C. 
dX^iWed. vol. ii. 41)2, Hvo. cd. 

knot bound by her 
'efei^rmade iut|l dr. o mkakep Jm- 
prksk *W‘ 46 (Wtentoof cl4Ws 

efec t ioft icdble^ ImSwJ toi s 

fskw for 

< V£d' tfsodkir 
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legal right agninsl other funds dis¬ 
posed of by the will. Kidney or 
nUlMMi.Ctnmutiker, 11. I80f». 
12 Vea. 136. 

32. It is a general rule that, to 
put an heir to bu election, llie inlen- 
tiou nms( distinctly appear, but whe¬ 
ther it may bo sheuu from circum¬ 
stances dehors the wiM* the court 
doubled, though such circumstances 
may be evidence as to the pro|)trty, 
but as to the intention of the testator, 
the court (in Stratton v. Beat, 1 Vcs. 
jun. 2830 reprobated the doctrine of 
suffering that sort of evidence. Judd 
v. Pratt, M/UJ0& 1? Ves. 173. 

33. An heir at law, having inte¬ 
rests bequeathed to him, shall be put 
to Ilia electron; and thia is the juria- 
dicliou exercised by . the court ia 
compelling election, via. that a per¬ 
son shall not claim an interest under 
an instrument, without giving full 
effect to it os far ns he can, renouncing 
any tighter property which would de¬ 
feat die disposition. Hie ground of 
elcclioii is the implied comliticai upon 

. intention, though from mistake, and 
the only instances of limiting the prin¬ 
ciple of election are, an attempt to 
devise by a will not duly executed, 


ami an attempt to devise by an in¬ 
fant. TheUarson v. Woodford, M. 
IHOfi. 13 Vo. 20{), in which case 
the ixird Chancellor, after exainimug 
tlio most material authorities upon 
this point, said, tlse principle of elec¬ 
tion is plain and intelligible,. that if 
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property of another, an- implication 
arises that the benefit under that will 
shall be taken upon the terms of giv¬ 
ing effect to the whole disposition. 


In hJntt roses a wifi shall be com¬ 
pelled to elect, sthere there are tv* 
provisions in her Wei c, ride tit. Baron 
and Fesue, x. Dorcfr,xL • 

Where a creditor shall he hound to 
elect; whether he Kilt proceed against 
n bankrupt at laic , or seek relief un~ 
Her the commission, rtVfeMjb Rank- 
mpt , xvii. 

When a freeman's child shall elect 
between a provision under his fathers 
will ami the custom, ride tit. Local 
Custom** iii. # ^ ;*. ’ 

It hen a customary heir is bound 
to wake his election , vide tit. Copy* 
hold, iii. 



JEMENTS. 


% 

1. Husband and wife were joint- 
tenants for their , lives the husband 
sowed the land, ami died before seve¬ 
rance; upon this a question arose, 
who sin add have the 'Coni? It was 
admitted that where strangers are 
jomt-tciBUiifi cniMements shall go t& 
the snrvivor, but i'rt this case, the Court 
having rcconmi&dcd that the wife 
and executor .ofAhc husband should 
take it iu Qn&rtle*, it. was agreed to: 
Jtoam y’s&se, M. 1 fiJH. 2 V cm. 322. 


2. As between tenant for life, and 
remainder-man, emblements shall go 
to the executor of the former, ami 
not to the latter, for thefteUc is nte- 
tested in the pre^efc of the grain, 
and great regard is to be paid to the 
benefit owl coiurefiiericr (if the public. 
button -17^3- 3 

Atk. 13.* SkjtWiahjtcimrffidhfs 
past, tik Ljeaftor pad AfaniiH** 
ftfc f.. 



ENTRY I. 




ENTRY. 

I. Of the Rigid of Entry generally. 

IL In what Cate* an urinal Entry it neceuary, ut order to avoid a Fine, 
•and maintain an Ejectment. * 


ENTRY L . 


Of the Right of Entry generally. 


A. inao is untitled lo 1110.5110 
profit* only from the time of lux 
entry, mid ail injunction will not 
prevent an entry. Ltile 14 v. lirid- 
gtr, M. 170.3. e Venu .ilft. Sed 
vide Curtis., r. Curtis, 2 Hro. Ch. 
Ca. ft!0, where M. R. doubted the 
authority of Mi rase, and wtriku- 
lurly k hat it said by Air. Vernon, 
as to the injunction not vrcrculing 
the entry. J'ide etiam Pro. in Ch. 
29& S. C. nowine Tilley v. Brid¬ 
ges, E. 170.3, where Lord Keeper 
was of . opinion, dial, where one Inis 
title to the possession of lands, and 
makes ail entry, and thereby becomes 
entitled to recover damages at law 
lor the detention of po*se*aiou after 
Ilia entry, he shall not turn his remedy 
at law into a suit in equity, and 
bring a bill for au account of pro- 
tils, (except ill the case of an infant, 
or some other particular cirtunt- 
stancc. Fide Duke of Bolton v. 
Deane, Pro. iu Cli. 51fi. Fide 
etiam Bcnnet v. Whitehead, 2 P. W. 
645 . 

2. A right of entry always su|>- 
Iloses an estate, for it is notlipig 
without a right tef bold and receive 
the profit** • And if an . estate . be 
granted to a man reserving rent, and 
m default of payment a right, of 
entry is griSted to a stranger, it ia 
void. SnSUF*. Packkuntjl. 174S. 

3 Aik. 13^.'• •. . 

3. A right of eptty differs from a 
power, for it will go to executors and 
administrators. Sherman ▼. Collins, 
W. 174$. 3 Aik. 322. . 


4. Tliat vrhiHi can be avoided by 
niLrv may be made good by confir¬ 
mation. * Hoyle V. Li/sa^ht, E. 
17H7. 1 Uidgw. P. C. W, 

5. A trnn for yean conditioned, 
to be void, upon nOn-pcrformum* 
of certain acts, becomes void without 
entry, and there can be no waiver. 
Freeman v. Boole, E. 1788. *i 
Uidgw. P. C. 79- But when* the 
condition is annexed to a freehold, 
(in which case an cnliy is uecemury 
hi order to tako advantage of the 
breach) there Mirny be a waiver after 
the breach, and before entry, for 
until an entry be niudc, die entry ia 
not complete. 'S. C, as rojM>ri&l 
in Veru. and Scriv. 414. Hi vide 
Walter c. Davids, Cowp. 80.). 

G. Where a mau was disseised 
before the execution of his will, the 
land will not pass thereby, for lie 
was not seized at* the date of his 
will, having only a right of entry, 
but if he haa llie land at the dale of 
his Wjjll, and was di-<aoi**il afterwards, 
die act not being an act of volition, 
and afterwards lie enured, ho is re- 
mitled to his old title, and if be 
then dies it may be predicated of 
him, that he hud the estate at the 
date of his will, and at his death. 
So, where there w 04* rc publication 
o t that will after disseisin, and b*» : 
fore the fe-eutry, ita laud cannot 
pass by the will und<A $e.bare right 
of re-entnr* for, by ttof'gpinioti of 
Lord Holt , if die tcslatokhail not 
entered, the will would,, continue 

revoked, because at Us death he bad 
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only the right of,re-entry. Attor - 
mu-Gettera! v. Vigor, E. 1803. 

8 Vcn. C88. . • 

7. A cestui ove. trust is always 
barred by length of time operating 
against his trnateo; if therefore, the 


trustee does not, enter, and the cestui 
que trust does not com pel him 
enter, as to the person claiming para¬ 
mount, the cestui tpit trust is barred. ■ 
II oven den v. Annesieu, M. 1805. 
2 Sell. & LA. 629. • -v - 


. EOTRY-ii^i 

* ■* V V vf- l s* • ’ •••...*. \ :H<.' 

In what Cases an actual Entry is necessary, in order to m 

v\ "**»*ain,m Ejectment. \ n. 


8. In Dot, ai- denS.’ Ducket v. 2 Wila. 45,‘and thoypruStice erstr 
Watts, M. 1807. 9 East: <7, it was since lias been in conftirthiij with*, 
held, that where an ejectment is that decision, and wheb if **said.'' 
brought after ‘a fine.. levied by the that, an entiy : it neccipery before 
defendant, but bcfovdall the pro- ejectment brought td,avotd.ftfiBe, 
chunatious ,J have beevi made under it roust be understood of^li fine with}. * 
the atat. 4 Hen: VW^. 24, it is nn! proclamations, which, srnos.' ta bare/< 
l inen— iy. for tb* feasor to prove an im the case ^>8. ScrHugtph. 
actual entry to avoid such tine, Packhurst, AncW185. $ Stria; lOSG; :* 


considering it to operate only has a and, I-ord Ei/enborough f sdAed, that •* 
line at common'lgar, but by the do- the point having been Settled bp* 
fcndantV tPmarion of leaso, entry, antecedent cases, there was.no gryimd 
and Otist*r 9 j the meritr only of die for disturbing it, wherefore Ucmle 
plaintiff V t&lrf are put in issue. In to set aside tlie verdict m Dot v. 
this case laird Ellcnbarovgh said, Watts, was refined. TJiisrcsolu- . 
that the stat.^Tieo^V1L makes a Iwm, however, was contxtifytp.^ifo /’ 
line with prochtoation,! a bar, saving decision of C.B. in Tmueeitfitfak -/ 
Ac rights. of perados who pursue ham v. Me riot, T.l740 v >?illejLj77, 


them bYactionjartaJxjuteHtry within which is nut noticed in j 

a certain time.. In Oates y. Uridon, Jar kins v. Pritchard, or Otffof’x,? • 
3 Burr/ 1897, Lord Mansfield Uridon, sup. though prirtp W’^KJtk;. 


3 BuTr. ' 1897, Lord Mansfield Uridon, sup. though pridp rtj 
said, that to avoid a fine there must I in point • of. time.Lord( 
bo an actual entry, &c. and that iu \ }ViUts Aero said, jhatthe 
aft . piker cos^.'fto confession of I would not determine whelli< 
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without an actual entry. Lord AT*- I 

S n also, in Compere v. Hicks, 7 T. 

ep. 732, observed, that in Her¬ 
rington v. Packhurst, as reported 
in Andr. ISO. Lord UanJwicke 
said, that, in tbe case of u fine the 
party had no tide, before Entry, not 
on account of the statute of Hen. 
VIL but od* account of tfie puis¬ 
sance of the. fine at comm&n law. 
Oh die other Jiand, the necessity of 
an aitry.^bdbM ejectment brought 
fo avoid * firth;’Seems, iu odier cases 
prior to to huve been put 

upon die fcr&Ukl of the statute of 
Ben. Vll^.in ^olatioo to a fine with 

K reclamation*, as in LuitereP a cose, 
lo. «* 450; . dnd in Arcilr.if s case, 
Mo. 457| wV®re it is said, that the 
statute & to be construed strictly, 
being made for the security of tides, 
also at common law it was necessary 
to enter'.fo* a condition broken; 
but in Lillie v. Heaton , 1 Salk. 250, 
(which waa endeavoured to bo dis- 
tinguishN from tbe case in lYilles, 
an cutty was held not necessary be¬ 
fore ejectment, and the opinion of 
Hale, ’ C ( J. was referred to, who 
liad; held, that * the confession’ of 
least, eutry, and ouster, was sufficient 
in ejectment, in which opinion, all 
the fudges concurred, and subsequent 
revolutions to'the same effect were 
( alio referred to. The confession of 
' kasei entry, Bhdioufeter, is truly, as to 
tfaetttfcw, a coufessiOD of the entry 
of the feMS^aftdltot of the fewer m 
ejectment; but it must be recollected, 
that by tfco^iocknt practice (to tu 


title 'to ei&taU&it 
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pehltll' 
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was disseised, there (night be some 
risk of his failing hi his ejectment 
if lie had swirly entered, and afln- 
wanls executed a lease off the laud, 
for die dis>cisee continuing in, or 
immediately alter regaining posses¬ 
sion, would liavc operated as a new 
disseisin, and coareqncnily um a re* 
disseisin of die lessor at die time of 
executing (JiC lease. Then thiTc is 
nothing in die statute 18 15dw. I.‘ 
slat. 4, it modofeauidi fines, which 
requires dial an cuUJ shall be made 
on the land, in. order:to avoid die 
fine, diou)(h it concluded those who 
had right, if/they made not Uicir 
claim of their action 'within a year 
and a day, sir in pic, i. c. upon the 
foot , the yw, and not by iKc rouwfry, 
as it is translated in Running. Ed. 
of the Statutes, and other books, as 
if pays had been written ingluad of 
pie . * ride Nauotou r. Leman, 2 
BU. 094. * But Lord Cpbt, (2 Inst. 
518,) seems ;tb consider the statute 
of Edward I. as repealed by that of 
Hen. VII. so far as to render an 
entry of the party’s claim at the 
foot of the fine, tnpvailing at this 
day. (Hie Serjeant Williams'* note 
to Clarke e..PyWejI f -1 Sound. 310. 
(c.) Certaiufy. it Vulist be unavail¬ 
able against a fine levied with pro¬ 
clamations, according to the latter 
statute; and siiic* the statute 21 Joe. 
I. c. Id, the p ehj having a right of 
entry, bits 2d years widiin which to 
make 9 his entry, , after . Ms right 
accriics; but by statute 4 Ann. c. 16. 
s. 16 , no claim or entry oir lands 
shall be of smy force ^ dr effect to 
avoid any fine.levied. proclama¬ 
tions, 6r shall be ^sufficient entry 
teilhin the statute of Joe. L unless 
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ejectment will answer (lie same pur¬ 
pose, and indeed, av oiding to the 
good sense of tin. 1 thing, it swins 
better adapted to answer any useful 
purpose, for %% liicli an aciuul entry 
on the land mas originally required, 
or can at this day be made; but if 
the coiiftn-ioii of (he letme inaik* by 
the lessor in ejectment, be evidcr.ee 
of an mlmi'xiou on the pan of the 
defendant, that the lessor had made 


an actual entry on the ho id before, 
or at tlic lime of making the lease, 
in order to enable him lawfully to 
make it, it .should wtid, while the 
mutter was res iutcsru 9 that the 
xnme evidence mighr nuye been ap¬ 
plied to u c liiiL‘ levied with proclama¬ 
tions, under dir »taiutc of Lien. VII. 
without doing a violence to thf 
words «5f the statute. . 
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I- AccoiiHiutit bVwmi/.—!!•« ! 

rule of eviriuicc iu (be accountant 
general's office ought to bo tbf 
same as in court; ihc/eh.n , upon the 
marriage of a woman totaled to die 
iuluott of u fund for. her separate 
UfcC, an affidavit was required Ihv 
youd die marriage, und idt ntfly that 
tlicre was no setlLmeut or agn*>- 
nient Air a settlement. wiiliout pre¬ 
judice to future*cases. So to ob¬ 
tain payment to the rcpitocntallvr, 
the mere production of the piobutc 
is not sufficient, but proof of iL: 
dcntli is required, and llinl die tcv.a- 
tor \»!ih the parly in the call'". 
Clai/lun v. G radium, M. JS 04 . i 0 

Vcs. 288. 


2. Agents—X'ide Solicitor f pod 
in ibis section. 

3. Attorney * — K'n\c Solicitor, post 
hi this section,; .. An to tlic lieu of an 
attorney on the papers anil docu- 
msolii of hii dieut.Tu/s lit. Solicitor 

ynd CGcnl, iL " . \ 

4. Dwiln, or G>iW.—Coun¬ 
sel ’ b».wf■’ taht to draft* u pre- 
cwjt-nti, but if9t to dr tain them where 
either wrtty, may Irava a benefit from 
the' lofpbcticiv of r Uiein. iHanfwpt 
t, Hotel*, Ml )7fa. Atik,$14P* 


5. The couit will not suffer « 
tviiiud to maintain on action for 
fits, nor if he be a mortgagee, to take 
iruiiv d.an legal interest,' under pre- 
Ic iioc of a gratuity for business done. 
7 horuki/l v. Liam, T. J742. 3 
Aik. 332. 

ti. It i*. etlnmolj wrong „for a 
nmiiH'l or agent to lake a conveyance 
j fr«*ni the* right heir, for his.own be- 
in li«. which he discovered by being 
a !m .tee. Xorri* v. Le Xeve, H. 

‘ 1713. 3 Aik. 38. 

7. Where a decree has been made 
by oNKiit of counsel, it cannot bo 
impeach* d on a bill of. review. 
Smith v. Turner f 1 Vera. 274; but 
if die party feels 1 himself aggrieved, 
he nuiht seek his remedy .against his 
counsel, llarrihon .v. JR umscy, % 
V«. 438. Btadishi. Gee, Arab. 

m 

S. 1). appealed to tho Lordi* 
staling by affidavit, lliat though tho 
l»cg. b;id drawn up the order in 
Chancery as by consent, yet he ne-» 
ver gave any authority to hb counsel 
for such consent. . Appeal dismiss¬ 
ed. Downing v. GugCf l Eq. Ab. 

ifii, rl.4. .7?- 

7 y. The evidence of counsel or at¬ 
torney fiubpqlftiug to. be examined 
.anav torpid. • * Hithpp of WindtetUr 
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1<>. Clerk fit Court.—Defendant 
•laving examined B. his clerk in 
court, plaintiff exhibited interrogato¬ 
ries lo cross-examine him, lo which 
he demurred, fur that he knew no¬ 
thing bat as tlclerxbuit'h clc^k in court 
or agent. Demurrer ever-ruled, as 
covering too much, for it ought to 
conclude, that he knew uotljyig lint 
by the information of his client. 
hitfiaat v. 1 Momctid, t\. 17-15. 
•2 Aik. 524. Vide pout, sub tit. So¬ 
licitor. 

11. A six-clerk is not obliged to 
deliver papers to the nl«int‘ff till hh 
fees arc paid, though the plaintiff has 
paid his Mulidfcor, who satisfied his 
r.ltrk in court (via. the sixty clerk) the 
whole bill.' N. B. lu this ease, this 
sixty clcxk has absconded. Taylor 
v. tetris, M. 1760. 3 Aik. 7*27. ‘2 
Vph.:J. I Me Grey v. Cock rill, 2 
Atk. ] 14. Tdrvin r. Gibson, 3 All, 
720, Anon. 2 Vc*. ‘Vi. 

12. A clerk in court who lends 
Minnt!)' to a solicitor to itarry on a 
cause, cannot relniu the client's pu¬ 
llers as a pledge, (iiw v. Cockriil, 
2 Atk. I Id, Barn. Ch. Rep. 2(4. 
Vide Farewell r. Coker, 2 P. W. 
400. Avon. 2 Vis. 27#. Taylor v. 
Lewis 3 Atk. 727. Jackson r. Wut- 
Jur, 0 Aik. 307. 

1.1. If a party’s clerk in court be 
dead, no proceedings cun \k had 
against him until he has appoints a 
new clerk in court, aud a adman a 
adfaciend, nttornut . must be taken 
out for tliat purpose. Raldiffe v. 
Roper, E. 171H. I 1\ W. 120. 

14. Commissioners of Bankrupt. 
—Instances of misconduct in tlieui 
punished or censured, vide tit liunk- 

Tnpt/l - . - > -v 

15. Conveyancer, villa Barrister 
— Solicitor^-D. on going abroad as 
supercargo, by articles, covenanted 
with'the South Sea Company, that 
lie would not demur to any bill they 
might bring within tm month* after 

Vol. 1. 


his return, which was afterwards al¬ 
tered to si D. wanted Ui examine 
(•..who drew the uilir'u*, touching 
flic alteration of tue lime. (5. ile- 
inurn'd, fur that what he knew was 
us coirjcyanw only." JViiuirrcr 
over-ruled. South Sea Cmnnmy v, 
iM^citcd in Vllltmit hihI ib*do- 
mead, C Atk. 5ll>. I bh Cult*# v. 
Dickering, Vent. 197. 

10. Before JO Ik 11 Will. III. all 
skilful conveyancer*inserted a I'unita- 
tion to preHTve contingent remain¬ 
ders lo posthumous clihlivji; hut 
since the slJituhythcy lave left it out, 
wlikh shew a their uniform opinion, 
that lliii statute carries the iiuiriuc- 
diatn profit?., ns well as tin* estate. 
Hie court has always \iaid great n*- 
ganl to the opinions of eminent con¬ 
veyance!* ; imd the point of Dower, 
in Radnor v. Vavdebendy, Show. 
I*. C. (#fj, tvns determined entirely 
from tlieir opinion. Russet v. Bas¬ 
set, [ I. i74 i. 3 Aik. 208. Vide Ro¬ 
binson r. Robinson, 2 Veti. 031. 
Reeve V. ixmg, .1 Lev. 408. 

17. Conveyances made luidi-r a 
decree, are In be settled by the like 
rule as men of jud'puent aniuug 
conveyancers would direct. lMyd 
v. Urjtjilb, H. 17*6. 3 Atk. 267. 

1 H. Master in Chaitccn/.—A mas¬ 
ter allowing a security which proves 
defective, is not liable unless bribery 
or corruption appears in his conduct. 
Comer y. Uo/lingshead, M. 1088. 2 
Vern. JVj. 

19. When the parties who might 
resist a claim upon the master do not 
attend, lie must take the account as 
carefully as if they did. Carta: v, 
John slim , II. 1806.* 2 Sell. Sc Lef. 
300.. 


20. "Master Extraordinary in 
Chancery *—Wliere afihjyitB in sup¬ 
port of a petition, w^re worn before 
the solicitor in the causfc the dourt 
made him pay the costsJitid dismiss¬ 
ed tbe petition. ' f n ir Logan, J 
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EQUITY AND ITS OFFICERS. 


Atk. 813. - In this case the court 
awarded coats, as between attorney 
and client, * against the parties con¬ 
cerned in a* fraudulent bankruptcy, 
(except those ..who discovered and 
gave evidence) and' did not deprive 
the solicitor of his office of master 
extraordinary, but boinniitted Jura. 
Ex parte Thorpe, 1 Ygs. jin. 194. 

«I. Regiiler .— The* office of r©i 
gister in Charfcery^if assignable. 
Drummond*. Duketf St. Alberts, 
ante, tit JuignMiit, pL£5. 


tt. Soliator*i—A 


made 


an absolute conveyance to himself nf 
.£1000 from pi am tiff's wife, while 
apart from her. husband, w hich was 
prepared 'tig* Wefeks. before, but not 
feXeatted'til&three weeks after she 

■ * r*. i. ■ __ •_i _. 

en sigued at a 
for her.* TTic 
in the deed 
''don? and favours 
.11 War'brought to set 
f.aS, Obtained by fraud, 
and thilHfatasliStefided as a convey¬ 
ance in trust 1 for plaintiff's daughter, 
though*boi io dedared. Held, that 
tfuTm^Vejmtce : riioald stand as a se¬ 
curity only for what waa due to de¬ 
ft; [ldarA", and 'that the surplus must 
be deemed a trust for the daughter, 
who being dead, it devolves on the 
plaintiff, as her representative. • San - 

dine#?; Gim, ?f. 1742. ft Atk. 

U* ^ "K- 

> the 6tber side may 
yAXf&JLhnt point in 
afrtfr anyotlicr; 
•re priri- 
mijM|d iu such 

itie. 


otoraa 



without an affidavit tfiat there is He 
other reason for -the application. Ex 
parte Oven, (i Vea. II. And this 
affidavit can iu no case be.dispensed 
with. Ex parte Foleyi M./1802. 

‘f*s- Solicitor. 

tif (fa* court, coinpwiA-wiA clerks of 
toortv • 6 Ve*.v68t, parte 

The *ixcteffc* r 3 -V ' ' 

• 36. A gift to after-die 

cause is bvqr, witfacuptfcv duress, will 
not be seaside; ^irt^erwitd, if it 
be before or dUrnw^^aiiM:;- Old- 
ham ». Il<ufd,*V <1 
37. Wffere u .jtot^w. iareUinect 
to appear, and doeSSnot/die court 
will not puttisb himi tut 'a solicitor . 
once retained, Canaof 'bei cliapged 
without leave, of thecotirt. Walau- 
Iry r. Booth, S Atk. 3W£ J* V-." • - 
98. By statute oFWrtlmiaiter, I 
Cb. 39, attonues eaik’wfAeaut coun¬ 
ters, who hie* beeu-gufl{y <»f idaf- 
practices, shall not again be htoril in . 
the way of their prgfc&sionp and' 
when-, a solicitor isgidftyofmal- 
praciicc, he may be .tntek off die 
roll. Mr. /Mire Mil thrift cate, .3 
•Aik. 173; Maurice SavageT 
Doug. 355. (3d edit,)* vY... 


6f«pUuuoiv'an 
•*di-. 
die 



«9- On 
inquiry' into 
reeled, and 
fraud, 

with costs, as 
client, to be 
his solicitor, 

why he should no£b*sUuch off the 

- *^ *«$&■** 9 v “- 
JHU. 304. •; V '' 

30. The evidence of counsel or at- 

beoxanuned, 

\h¥ixch*fter 

MJt mrmr d 

---‘Mj/Wh.J appears. to 
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uh«re He wm sent by bif client with tioo. tayine, that ra erery ca«c thru* 
oidtis tu put a judgment in force; must be an aflicljvit. Ei pwte I u 
for tboee are acta; but he is not icy, M. lbOC. 8 Vcs. 39. 
bound to divdoae pi irate couvcr*- 96. A solicitor Iking arrowed on 
lions as to the leasous fbt caecutiug bia ntum from attinding the mantis, 
a deed. The depositions, therefore, the court ordered him to bo dis¬ 
til Mich a case, were refeiicd to’the ihaiged, not out) in the «*ii;iu il «tc- 
mailcr, to aoe uliat paitcamc the bon, but horn ifll subsequent rk.- 
knowledge of the witness as aeon- taiueis(a). The proper coin m in such 
IGdential altomev, in order that ^uc li case is to male an older ii| mi Jl iLu 
part might bo suppressed. Sand- pi untifls to disrhaigr him. Lc 
joid v. Remington, 2 Vis. 189- parte l<etk.itck M T. 18 '>3. R Ve*. 

33. In this ease the court mude an jW. V rc/c(a) ci tnntt ku»j f 7 \ is. 
Older to refer the affidavit ot plain- 31C. Mooitrv. Jlooth, ) \is.3o0. 
tiff’s own aolkitoi lor impel tuience. bidder v. uirch, 9 Vn. (>Q. 

BhiHipi v. PhiHspe, M. 1746. 9 .37. 'Hie sobrjicn to a commission 

Aik. 391 . of hacAiupU) cannot puichaw any 

J4. Where a solicitor has bnu pjit ot die bmtkiupt's estate, nthir 
negligent in attending to a cluui't lor hunull or anotlier. Ex pnrte 
business, die couit emu grant an at- James, K. 1809. R Vc«. 3J7 Ev 
tarbmeut against him ; ml courts of parte Be mi el, H. 180a. 10 Yes. 

law eieiciw* # the same summary in- 381. 

rivdicUon over attoraies. Floyd v. 38. It is sufficient*ground for the 
Hough. M. 1747. 3 Atk. 368. intnfcieoce of equity, that a person 
39. lu er parte Owen, 0 Ves. II, entiusted to act as an attorney foi all 
tt was hold Klimt a soiiciloi cannot bo parties, abuses the coufideuce place d 
sbuck off the roll at his owu itv ni him. Cos/igan v. IIruling *, M. 
quest, without au affidavit that there 1804. 2 Sch. be Lef. 10 j. 
is no other reason for the apphea- _ / 

taon; Imt in the present case a mo- Ai to the jurisdiction of the cnuit* 
lion for the same purpose was made, of Chancery and Exrhcquci, tide ut. 
suggesting dial the solicitor having Jurisdiction, vi. 
been appointed a police magistrate, Tor cases of maintenance, ban etrv, 

no suen affidavit could be ieqiun d. rhatnpriU, or embiacevj, vide UK. 
His honor, howavtg denied the mo- Maintenance. 




ERROR. 


1. On motion 4o atay proceedings 
on a bond by injunction, and au of- 
fir to give judgment with a release 
of cntfis, the court would not giant 
it, unless the plaintiff would bind 
himself not to tning error; and upon 
that it was allowad. Anon. H. lwi 
lVem.100. 

2. The court will not alio* wnts 
at error in B. R. upon judgment* hi 


the petty Vug. Rex ?. Corn/, IT 
1082. 1 Vein. 131. 

3. The court will not seal a writ 
of error in a crimiual crua* until it lui 
bceu signed and allo^'fd by the At. 
torney-Ucnciul# for il rmot er debit* 
justitw. CnmJe v. Ci JL/r, K. J08J. 
1 Verm 140. Rut itCv of pgbt in 
all cates cscept tieiali and lelony. 

TTg- 
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4. Manifest error must appear to 
unravel an award, and examine mat¬ 
ters of account. Brown v. Drown, 

E. 1683. l Vem. J57. 

5. A writ of enor of a judgment 
ou a tnandumus is no supersedeas to 
a pcrcii!|itory mandamus; and no 
writ of error will lie upon award of a 
peremptory wait damn*. Dam, tfc. 
of Dub/in v. DujrgaU, E. 1717. 1 
P. W. 351. 2 Bro. P. C. 554. 

G. Where defendant lias confessed 
a judgment, and t writ of error is 
brought, the ofiginal ^nay be filed at 
any time; but when judgment is by 
default, or on detnomr, £c. the want 
of an original caimot bo Supplied 
witliout special region. So where, 
after a reversal of'the judgment, 
'plaintiff has power to bring a new 
action, and ifuot barred by llie sta¬ 
tute of court will deny 

leave to fib*su^drijnDal. But where 
au affidiyft fUt the attorney’s ne¬ 
glect to #W the original was occa- 
flionedbyldj firing disordered in his 
head, die p»e leave to file llie 
original. Aton.$. 1717. 1 P.W. 
412; : Bedchcrqft^. Burnham Hun¬ 
dred, 3 l-ev; S47-. Anon. 3 P. W. 
314* PcDgrea o. Jones, *2 Bro. Ch. 
Ca. 141. f 

7. The -court .will not order the 
filing an original, to make good a 
judgmeut on error brought, without 
some excuse for not*fiLmg one be¬ 
fore, hut Vsle^der excuse may he 

1734i P. 


W. 314. Fide Tliomiion «. Crocker, 
Salk. 49- Carlton v. Mortagh, Salk. 
26g. Pcngree r. Jonca, 2 Bro. Ch. 
Ca. 141. 

6 . After the plaintiff at law had 
obtained judgment agaimt.P.’ and au 
awprd uterccutioH on the Jirtfaciat 
to’revive a judgment^; Plobtaioed on 
inj traction on ih$common term of 
g<r»g n rebate of efrprt, and after-. 
wards brought a writlft ■ error' iu the 
Exchequ^- Chambst:'*. l^his is a 
breach of the ordtr'HtcA, a'cdriUmpt 
of the court, where d release of errors 
is given immediately after judgment 
entered, and befot^ tiiciri. taken 
out, the wopds, "had done Slid suf¬ 
fered," in thcrele*l* v must be con¬ 
fined to such ariionv&'C. is wete al¬ 
ready accrued, and bridging a. writ of 
error on llie sci. j fai would not be 
contempt of the court . The release 
in this case banc in 1751* the court' 
would not consider it is a,contempt,- 
but directed only tliaf tbi phicecdiagji * 
on ihe writ of^errur ihoiiH be stayed.- 
Anon. II. 1745. 3 A^VD7. * 


y. A mistake 



balance of an account shall hot 
aside an award in tola.V ChampfOn 
T.N'ep/n wfi,M. i754. ^mb. 245. ; 

10. A remainder-man in ' tail may 
bring a writ of error. ^.Sheppard 1 . 
Lucas, dted 0 Ve*. $t). ’* l 

11 . Awritofiotor 
in d^'. cases; but bot m 

lfug&*i^jhUey, T. 

1808. ISVeSal&V- ‘ 


execution 



Vi •. 


ESCAPE. 


by the 
tempt in 
taken ou 
i>A. then 

***■' 



at liberty, on Pratt, C. J. 

granted-hii ciCrpewtiTant, and A. 
*H taken to KfawHttb. Held, (hat 
•Bcba Warrant did dot lie. P«Wi 
oSW^rtl8. i;P,W. 439. • 

, >8. debtagaio*t the aheriff far 
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an escape of one in execution on an 637. Vide Moore v. Reynolds, Cro, 
"outlawry after judgment, may be Joe. 619. 
brought either m Uie trim quam, or ■ - — * 

at the suit of the party only. Throg- Cases of escape from the Fleet 

morton i. Chunk, H. 1720. 1P. W. Prison, tide Fleet Vtiton. 

• # 


• • 

r 

ESCHEAT; 

. 1. Where lands , escheat to the 4. Trustees not having the legal 
ling, he shall latte the benefit of a estate, cannot hold again** the crown, 
term to attend dm,inheritance. Bod- claiming by escheat. IVulker v. 
min v. Vandebendy, ^1. 1685. 1 Denne , T. 171)3. 2 Vet. jiui. 176. 
VcrD. 357*v- • * v' A copyhold estate'canuol escheat to 

2. Lauda camtot ascend from the the crown. S. C. . 
aon to the iailref, but shall ratlier 5. Li this care the court, upon pe- 
cacheat. - Cmtpcr v.. C owper, U. tition for leave to traverse an iitqui- 
1732. 2 P^W. 734. • ' sition upon a cqmmission of escheat, 

S. F. seised of an estate in fee, de- found in favour of the crown, thought 
vised it to his .wife, then to one II. to the application proper, and made ail 
sell, and alter debts and legacies order. JZs parte Webster, R. 1802. 
paid, the residue to 'plaintiffs. II., 6 Vca. 809. • Fide ex parte Wragg, 
who had a bare pow^ died, and for 5 Ves. 540. • Er parte £erne, tb. 
want of bcihi fit F. die eslute escheat- 832. 

ed to the crown. Chancery would 0. It is tlio ordinary rule for the 
not euterjaio a bill against the Alter- crown to give a leuac to the party 
ney-Genersl to have die will estab- discovering an escheat. • 3/ogg- 
lished and dte estate sold, though die ridge v. Thackwtil , M. 1803. 7 
Eadieoiter, as a court of revenue, Ves. 71. 
might do it. Jtcete f. Attorney-Ce¬ 
ntral, M.1741. 2 Atk. 223. 
w . * # • * • 



ESTATE. 


I. Tee Simple. 

II Jet yu ih/tiJf o$ bate FVe. 

III. >Vc c 0 htin o ent unon a Fee. 

IV. ft. Inti ahdt m Remainder (a); and herein of a conditional Fce( b). 

V. Foi Lite and in Remainder 

11 Pm untie tie, and ho tin of the IruPTemae by Hearn far Levee 
i Chet, able lot ever • 

VII. Euatejoi jean . 

V11L in JowHenamy. In common. Coparcenary, Petition, Survnor- 
ihip, and Severance. 

IX. Vested in Poems-on, or in Internet, tilth a fixed Sight of Enjoy¬ 
ment. 

X. Contingent, vith a Right amirs upon a dubtout Event* 

XI. I*gat mid equitable 

XII. retfad Intel ah in Chattel Proper! u. 

XIII. Contingent and uncertain Inlei uU in Chattel Property. 


ESTATE L 


Fee Simple. 


1. A m«A teised in fee may create 
• term tor yean, to comuitncc after 
In > (loath, without Usue. Sed teuu, 
ot a lone tenu lor inrs Kinley v 
Vuik, T. 1713.2 Vtra. 684. Vide 
pod, tec. tu. ol lb la title. 

2. A tudiold eata*e cannot be 
lent la abeyance. > tu I holme t. 
Jludgwn, T. 1704. JP W.3W 
Bui a here, from mcetsily, it happens 
to be aoj the cotut will .ao mould it 


aa beat to answer the purposes t the 
limitation*. Cunnmghani f. Moody, 
M. 1748 I Vft. 174. 

0 A limitation to a null for life, 
and then to bit h> in at taw, it a tee- 
simpb, that w md uidicatiug unit the 
Oaikr in which, and not the tunc at 
which die limitation* aiu to U»lo 
place if kerf* a. Jour*, H. 1807. 
1J Vet. 415. - 


ESTATE IT. 


Fa qualified, or bate Fee* 

4. A t > —It faWof 4 rent granted 
it need, witboiif any remaunkr oyct, 
suffitfad a rccotrry. ThkwiU not 


the death of the tenant m tall with, 
out uaue. Ckaphn w. Chap/m , 11. 
1733. 3 P. W. 830. Vubs 8 iaitw. 

.... _ A » ■- «V. 4 I . 


past an tfbecdute, bfct only a deter- I 1203. Hafg. Co.tiL241.f«Jn.4 
fnmable fee. You auch al muatend on } 3QQ. (a) XL 2.'/ 
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ESTATE ILL 
lit lontm cut i rpoN a 2tt 

For t base or quabfiid tv*, tide I For * coikLuolkI kt, iiJt nixt 
fat jetton. | utUon. 


•ESTATE l \. 


I\r tail mi th Rimamdet (ai, and harm of a iomhUonal TuQS) 


(a> ree-iml and in Remainder. 

5 It a tenant hi utl • tu s t»con- 
io>,Iir must v\e< uti du ague mint, 
but it he din, bis u#ue is not bound 
uulc ss by some act In routine the 
oamnuot Mov v Ron, T 1070. 
1 Oh Ci. 171 1 Lb? **). S l* 

for the heir conus in by flit sU'uu 
de doin'* si‘*gl>, aul not a* deriving 
liom the ny.Miti who to.iuicnd 
Pr»iHt/ Puv«/ S II 1#( 3 Pit m 
Cb C7> 

0. A on tlie nuiu v of hu ton 
H. coveii uittil to toUie 1 imK on hi in 
lor hit, lemanukr to the hens malt 
«I his body B dud Jciviog a mh», 
wIij brought a hill for putorniinte 
ot the covenant. Duaiwsul, m u- 
gard B would hate b«ni tuuint in 
tsul, ati'l might han honed lb# it- 
niaiudu Cam v. tann, M lb87 
l Vein 430 

7. Usui kt tad undo atctiUnicnt, 

hat mg encouraged a btiongtr to buy 
mu anoint) ot the youugu nm, vsbith 
hi tool under hit father's wdJ, the 
louitdeciecd the annuity to be tuu- 
fnined. Ifobbsv. A oKm, II. JOo2. 
1 Vein 1KL # 

8. Partition betweX teuonta in 
toil, though only by parol, will bind 
the ikiue. R urtoM v. Jenx, and Rm 
f. Roie , Cttui 'f. JW1. 2 Van 
2J3. r j 

9 . A bond by h sot), on whom hie 
fatbei had stilled 1m estate tad, not 
to dock die intail, is grfod, for the 
Cither might hare mads him tfly to* 


mntfoihfe. Tinman i hetman, 

t Km ayfi**M. 

10. A setlhd land onhisdangh- 
Ur tu tad, ind took hei bond not to 
i oumul wisti • Held, an idle Ik ud, 
and not birdmg m equity Jn u 
v ftru/oii, M, 16*#1 2\un ul 
1 ] I < runt in tail bold loi i lull 
value, uid inemd the moms, co¬ 
venanting to levy a hoe, which lie u is 
iftci w inU decreed to do , and lie ec- 
luoJJy dud in prisuO lor not pnform¬ 
ing the <Ju id f y t held, that lus is¬ 
sue eould oof be bound Jox v 
haw., M. 160J. 2 Vein 30b 
18. Whae ihetiustees join with a 
ii'tui ant tmU in tad m a hcfTnuut, 
itwillboi an estate tail in a bust. 
Bouatu v Lily, II. 10U7 2 \ cm. 
JH. 

15 Tenant for hfc, and tedai qnr 
huU iu ruu u ulei in tod juinc d with 
the trustee in making a Uofimcnt ol 
the land This is a good b ir of die 
ostst* tad. Bohatei % JJh , T 
10 )7* IV mUi HI 

1 \ 1 oiont ui lul, without hiving 
a hue oi snffumg tftrovti), mty 
appoint to a (hint), and it slull 
bind him m uinuudti, though he 
does not come m undei the ten ml in 
tail, lay v Staugktu, II 1 
Pie. m CU lb. Attorney-General e. 
ttje, M. 17M. « Van 43 J 
15. A tenant in Ad eoveuanted to 
settle a jointure, and (Bed. Hjsi>sue 
iu tod are AoT bound.* Lady Clifford 
t. Lord T. 17U0. 2 
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Vnit J70- I ide Cotentiy t. Co- 
S cutis, 2 P. W. 222, a An A n the 
ta'ine i A\e on this bit (‘/at 

Ul. Hue articles, in a detd c\e- 
rotcd bv a tenant in I ul only, serin 
luidly sufficient to bai tbc iuUiI. 
I*#ate v. &««*//, E. 1700. 1 P.A\. 
J)l. // Aa« *ou Aug W//ft4 
that (hi iw t#> /#/#/ 1 # no/ baited 
fkithout a rcLOutiy aitunl/ifM/feieil. 
Weak t. Ixwet, citedU\cm. 506. 
KnUiani t. Smith, A mb. j 1 H. SjI- 
ani t. Thornton, 1 Bio. Cb. Co 
73. 

17. A. aas tenant in tail, vib|rct 
to a «haigc to B foi ldc; B. die d, 
tlie ii.tt-thsigc bmng ui ancai '(lie 
issue in IjjI u not liable, by 3*2 lien. 
\III i 27, toiho air* ai*. inclined 
in die Ilia of the oncesUu. / on/t j 
v Uiit/if, T. 1708. 3 Win. 612. 
I tdi Criiitho'f ca*c t j Co. J18. 

Ah A tenant foi life, icn.n.iidoi ui 
tail, ubox* estate w+s duuged with a 
anm of money, mas dtcierd to join 
in levying a iiuo and hi flu me a ic- 
co\uy, and tbc tenant foi lift to pn> 
uuc liiud pelt. Jours St/by, 11. 
1709 Pie. tn Cb. 088. 

10. A covenant uoi to Miflt. p u- 
couiy, is good to bind tL assets, 
but dot* not affect tbc loud. Vnit ms 
' l J ludime/, II. 17 f >8. 1 P. H. 
107. 

CO. A power of maim" Ic i«ci 
does unt pics cut a devisee's i slate 
tiom bung an estate toil, or lcsvaei 
il to an estate foi ble, foi by such a 
pcmir, the device, without flue oi 
item try, may in ate leases to bind the 
icumnulei or icvusiou; wbeieas by 
tins statute of lli.ii. A III. u tenant 
in tad coil only male kascs to bai 
tbc* i^sue, mid not the icmaiioki or 



2b, h 2. gists a tenant in tad power 
to make k .m\frr thboa lifts abao- # 
lute only, an J Jot fo^JDD }t*» '4+ 
terihinablo 6n 


ih| ln«. 


nllc ▼. Pome, T. 17.10. 2 All. 40. 
Bai n. Ch.llep. 1 8. Vi it W hillock's 
cj4, 8 Co 70. 

*22. Tenant m tail of * icut ginnled 
c It noto, without any lomauidireiser, 
suQend a teemery. Tlus will not 
pass an kbsohitr, bat only a deter¬ 
minable fee, yi/. inch as must end 
cm the death of the tenant in tail 
withmft issue. Chaplin f. Chaplin, 
II. 1733. J P. IV. MO. / ale 3 
lutw. 1203. lIug.Co.Iat.241.fa) 
u. 4.298. (fl)D. 2. 

n 3. *1 lie is*ne ui tail are not bonnd 
by die covenant of the jncettoi. 
A/ /pi* *oh v. Siaptelon, T. I7OT* I 
Ali 10. Fide Sjvilles’s case, uted 
in Alio,.*y-t»cncul i. Dav, j \cs. 
224, and in (lintu i v. liinton, 2 
V# j. 0 J!. f-ci ch i 'hollo* 2 \ c •. 
OmJ. lljyu ud j. Sulluigikel, l Yli 
121 . lint uhi.it a tenant in tad 
made a totutipmt*, ami anema/eJ 
foi tnidiu assnianco, and thru he- 

• amt a bankiupt . each cat entail 
t as In Id In land lie land* in btr 
ht nds Ik* Hst^Hifs. laluioi'* r. 

A| pUlte, ° Ibo. Cli. Co. (u3,0/)* 

11 vim StiUoii o. Stone, 2 Ati. 101 
Tou.li c lUi»d, 2 Ibo i'h.Ca.ba 1 . 
Vj 4 Danlius, 3 Bio. Ch. Ca. 

21. \ tenant in tail (ami an cs- 

* tc » a life is pent), ronvesmg to- 
J i in latum warn , conscys but an 
, f titc loi bis l*ll, dftcialoie a deed 

to pa^s siu.h an estate as a fee, is a 
void coutxart. Itan anUlon ▼. Inn- 
gcW, II. 1740. 2Atk. 134. Bojii. 
Cb. Kcp. h)7. 

2 j. \ copyhold sumndered to the 
hu'haud forjife, to tho wile foi hfc, 
icmomdcr to the bib* of the bodies 
of tho husband and wife, icmuiuder 
ui fee to the mu ns or. 'fbn given to 
the wile, who suinvej, un estate 
tail only afl*i pouibdity of isaue n- 
tnut 9 aiid\ha estate tad scats in the 
hurb of the husband and wifo. Sutton 
%. Stone,& I. 1740. dAlk. 101. Mr. 
I Petty* ttju, that thin is more a mo- 
man a report of die case, 
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and tint the decree is not easily to 
l>c ucctnioted for, no reason for Ac 
resolution appearing. 

2G. If a tenant in tail, remainder in 
fed, grants an estate to A. to com- 
. meitce after the death of tenant in 
tail, and Act lews a fibe to other 
U9C9, A.’s estate is merged in the fine. 
iMPglet/ v. Broom, T. J741. 2 AA; 
•199. Vide Symouds v. Cud more, 
Salk 338. fi&if tenant in tail con¬ 
veys to ono Airing his own life, or 
covenants to aland seised to the use 
of himself for life, «ej/A remainder 
over, AU remainder, it seems, is void 
in its creation. . ride Maciiell v. 
Cleck, 2 Salk. G19. Vule tit. tine 
and Recovery, x- 

27?. A tenant in tail is not bouud 
to keep down interest upon incum¬ 
brances. Sccgi$dA\\$f.a/y,M. 1742. 
2 A A. 410. And (fie reason u, be- 
cause the remainder/rw or rever¬ 
sioner is considered as wholly in his 
power. Chaplin v. Chaplin, 3 P- W. 
233. Aihesbuiyc. Brown, 1 Vea.477. 
Jtut the same reason Joes not /told in 
the case of an infant tenant in tail, 
because he cannot bar the remainders, 
unless under privy seal, therefore his 
■guardian or trustees must keep down 
rihe interest. S. C. i Vw. 480. So a 
tenant fur life is obliged to keep down 
the interest on incumbrance** h ide 
Hungeifurdr. I lunget ford, Gilb. Eq. 
ltep.fi). Partridge r.Pawlet, 1 All. 
467*. Bevel v. Watkinson, 1 Vca. 93. 
Tracey r.lSerefoiTl, 2 Bro. Ch. Ca. 
128. j Et vide post, next section. 
1 there a tenant m tail pays off ' an 
incumbrauce without , taking an as¬ 
signment, it is'an exoneration of the 
estate-, but . where a tenant for life 
pays it off, h is considered as a ere - 
ditorfbr thetnoyey so paid off; and 
in either cf& tnwuce of the inten¬ 
tion, or sitnatm+qf the estate, may be 
admitted toprove the contrary .. R kk- 
man t*. $miA/4 .Vos. 258.: .* Ame*- 
bury r. Brown, 1 Vas.47*r *. 
Morgan, 1 Brb. Ch. Ca. 9 Jfi. Sbrevv*- 
. bnry v . Shrewsbury, 3 Bff/Ch. C* 
120. v • v* -I ' 


28. A rernaindcr-raan in tail, or a 
reversioner in fee, may come into 
court to have his title deeds secured 
for ha benefit, though an estate for 
life is outstanding. Smith r. Cooke, 
T. 1746. 3 Atk.383/ 

29. A. tenant in tail, remainder 
to B. in tail, joiy in a mortgage and 
bond to raise money. After Ac death 
of A. his creditors cannot come upon 
B.’s remainder, in ease of A .*» per¬ 
sonal estate. . Robinson v. Gee, T. 
1749. 1 Ves. 251. 

* 30. Agreements are not executed 
in equity aftaiust issue in tail, or. ns 
maiuder, claiming per for mam donL 
I Union v. Hinton , T. 1733. 2 Vcs. 
634. 

31. A proviso. annexedtonn estate 
tail, to restrain alienation, is mmg- 
nuut to tho estate, and void, lying 
v. IlurchtU, M. 1759- Amb. 379. 
l*i do v. Hoi ford, Amb. 479- 

32. A tenant fa tail obtained an 
act of parliament enabling hiui to 
cliargc the estate'; Amigh trie rights 
of the reniainder-man ware not ex¬ 
cepted in Ae saving douse, yet held 
Acy were bound* Sec ns, had be been 
tenant for life only. Westby v. Kicr- 
nan, II. 1771. Amb. G97. 

33. A son, tenant in tail iu re¬ 
mainder, joins his fatlicr, tenant for 
life, in *uncring a lccavery, und then 
they mortgage the lands. The sou 
shall not be compelled to pay inte¬ 
rest on this mortgage during the life 
of his faAer. Gay, v. Cox, T. 1784. 
1 Rilfew. Pi C. 133. 

34. The fine of a tenant in tail 
docs not take away the right of Ae 
remainderman, but Ae.yomainder- 
man is at liberty ta prove the vouchee 
in a recovery non cotopos. llumcv. 
Burton* T. 1783. 1 ftidgw. P. C. 
207, 208. 

35. A fine, widi proclamations by 
a ; tenant in tail,, whether Ae pro¬ 
clamations are ^finished ip bis Yife- 
thne' oem^^\burA^hn\ioSn tail, 
bdebase Ac find is ^.judgmpnt, 
and tbe issue in tail aUftw the estate 
Aroiigh bis qgccstor,-whose right was 
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barred by t he judgment. S. C. ibid 
•70. 

36 On the death of a luiaoi in 
Vail the rent ahall b< apportioned. 
Fiivrft ▼. (»<*, M. 1713. Amb. 1 <) 8 . 
So between the ifrwe&entathe of a 
tenant in toil mho died without Mie 
and die remainder-man. Person ▼. 
T einvn, T. 1789- 8 Bio. Ch. Ca. 
6HS 

87- If a tenant In tail makes a 
moitgage, laird Tkurhwr uid, liis 
covenant for fin tier avtuauct m%y 
bo laid hold of as a plank. Tom It 
v. Rood, T. 1780. ft Bto. Cb. Ca. 
650. f'irfs Edwards n. Applobce, 
in not", i h. fi5ft. P)C o. Dasbii/, 3 
Bio. Cb. Ca. 305. 

' 8 . A tenant in tail it strained by 
act of parliament ti nni wifiuing a ic 
eoseij, paid off seseial portions 
rhaigi d on die estate, without taking 
an afl«ygnmciit of the securities. 
Held, l.o dial! he a creditoi^fni die 
miuis paid, vrhicb shall bo raided lot 
his adcniuHtiStm. Shat it my t. 
ShtruLuty, T. 1790. 3 Bio. Ch. 
Co. ICO. I Vea.jun.t. 07 . 

•3*1. Upon a bill by a tenant in tail, 
in revermm, timber w is oidercd to 
be c at, and the produce of it to be 
laid out in the funds, leasn.r tin. dis¬ 
cussion of the claims till the ti nant 
m tail should conic of a^«. Mild- 
jo4/u %. ilildtnuy, T. 179ft. 4 Bro. 
Ch. Ca. 76. 

40. TVnnut hi foil, with icscition 
in fee, levying a tlur, Itn iu the 1 *- 
Tosion^'bdt suffering 4 tec catty buis 
n, and *11 wionbmncte, ami gams 
a tusr A*. CMt t, IJolJunly h. 
1708.3 Vee. ©74. 

41. Upon aft cWfmcrtllir an In ir 
m tail, cpefeikfen!* emmet 1 eat upon 
thi judgment ift/dp iceoacry, but all 

2 

nmmJi, 1M798. 4 V«e.7l. 

4ft. Ttust by 
tail after anyV^i 
to raise mon 
m timharton 



to a peipetuitt, and i nc o fw is te n t sridi 
the rights of the ti nant m Uil. Mai*- 
lianas' e. Haitr?, T. 1800. 5 Vtt. 
458. 

49. Tenant for 99 yearn, if she' 
shall sp bug live* fwmtiader to trus¬ 
tees to presave coutmgent remain¬ 
ders ; remainder to the buu of her 
body; rtmrfuder oW to the same 
trustees; upon 0 mL fbr other pmous. 
Upon the application of thorn per¬ 
sons, and the trust 1 ** under statute 
6 Anne, 6. lb, the inartnuid of the 
tenant fm life wok Oirictid to pro¬ 
duce hei; Lflvd Chancellor leqoijing 
evidence that ihe was toot pifguant 
when die lift her btisbapd. Ka yartt 
Oimti, M. 1801. flVewdlft. 

44 A petition was pi evented im- 
ilei the late act of parliament (IO 
(ice. III. c. 56.) by a person entitled 
to an estate tail m lauds to be pur¬ 
chased under u sctlienyoit, to Lave 
the monev paid without a ncosciy. 

I ord Chmiccllorappioscd the course 
Uiatliad been taken (a) upon this act, 
nrcoichng tn which me umrt takca 
esie that the fund n clear, and for 
tbat purpose be desunl to ace the 
settle men! . His lordship further said, 
a petition of this soit should never 
be he »td on the last day of term, 

I ut In obtain the order in teim the 
application must lie made at such 
turn 111 the term as to give sufficient 
tunc fbi a lecosdiy to bo vvftrred. 
Et writ Viith T. 1803.8 Vos.609. 
/ tar{*)ei pm It BtoitiettjOVes- uG. 
lit pmtr Hodges, ibid. 576. lam- 
tonr. laiwtia, 5 Vto 18,(00 Lloyd 
t. Juhnes, 9 Vos. fff. 

45. Tenant in tall* claiming upon 
llie death of a former tenant in tod 
without issue, not though or under 
him, but by a new hmitauon in re¬ 
mainder, is efttutafto continue the 
suit of the fenfter tenant hi tail 
(though 5ft you* ago) and to have 
the btrtfflt Of UtO jav&cdnw* by a 
luMmtalbfll. XoSaSieefler 
iv bHfe>wera .vcijr fete *dmdcd 
SftWs kubjtet'iutsVigiblv, 
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toooe to require much attention, ev- fercnce, bat be did no\ think it *> 
ccpt two referred to by Lord fie- couaidmble that if ruch a tail could" 
Judah (Milf. Ch. Plead 90.) in be maintained by the iwue in tail 
Ifrogty’s P. C. and as it is daugerous upon tbe principles adopted^ by lliia 
to trust tq loose old doctrine* before court, it shall uot be maintained by 
it was establuhed that it is efficient tbe’ rrmaradcr-nrjn. The coiirt in 
to bring Ac Oiyt tenaot jftmany cases considers Die tenant hi 
the courb '-beihyb* tbe i^t.-ruR i* til as haying tbe whole estate vested-. 

the purposes of; 


binding wbseqtii«jernft>dcr-uitn in [ I 
tad.: OtbyHtl U*v(C Br 0 . P, [ i 
C. 3I4,J.question, wbe- I 
tber, if KWO^ii m tail wi» a party, 
aud died lea?)fi| issue, the issue could I 
appeal in 'that proceeding? uoi whe¬ 
ther' bevcp^W.' Jrfng«.ift new. suit ? I 
QuestioO^WV^ put to tbe judges, I 
Aud it'wiu held by the Ionia ihst he I 
might appe%J- that however, was tbe 
case of issue; succeeding to tbe estate 
tail of hi* aoctator. lu Shepherd v. I 
Lucas, itwaa held, that arenwinder- I 
mao io tail dlay bring a writ of error. I 
lu Wingfield*. Wka %,(2 Bio.P. 

’ C. 447,) the court went a great way 
in giving* rcmaii»dcr-inan the bcue- I 
tit, togc^ier wuh tbe disadvantage of I 
proceeding again*l the prior tenant I 
lu tail. y r the consequence of which 
ia, that ivi.some caeca not proceeding 
to absolute decree, subsequent re- 
mainder-iq 9 p. in'bql may 1** entitled 
to_fhe .jjeudit.Vpf. proceedings of a 
. prior.remaiodcr-maii. In the present 
’ ,cate Lord Chancellor took the quo*- 
tionk'tdr U^yW^whetliur any Uiiug 
’ bussed in <the, former cause of which 
this, pluintitf have llie benefit f 
and sertW^ Byo/whether heliaa 
framed hia bil^O auch « wav dial he 
may have l^sadie benefit aa be could 
have had if hia bill had been framed 
upon an, o^t plan. In cpnricienMB 
that. Lu^af&mpellqr ^aW, he idb< 
Mate it to feMhe aumM • l«uvx[ > 


look beyond tlio estate tiul, in a Nit 
aini'mg b, tbe decree in bind iba 
right to die. Wd- Lord Chancellor 
distinguished between caws whether 
the; suit waf-ibunded upon contact 
by die tenon!. in' tail, and a wit to 
bind die hind ju respect of charge, 
created by the author of die gift, 
tud imposing diem therefore upon 
all who lake per formant dmi. In 
tbe latter ihe imjjiejuent reraaiuder- 
uian hu a char interest in die event 
of the wit flf the .'prior tenant ia 
tad; if tho.went aadverse lu inauy 
cares he nan,.. be; hound, if pro*, 
pen mis, he may gau) iautany. If 
an estate is -sold ubdor.tlie judg¬ 
ment of the; t 9 >uit, :for the my 
purpose of enaoli^Hg , the court to 
carry on such shit, and. the cnnvo- 
oience of justice, lor die purpose, 
of the wit ’the rajh|iiider-maii would 
be bound, or have die advantage. 
It is hard 10 sa, what die court has 
done, or ought to do,, embracing ihe 
case of answer, only,; the caw of 
auawer replied Uy and «W« ex¬ 
amined de bent ate, witoesaw ex- 
nmiyd in (because, mid dsing before 
the hearing, an iiwe. directed, a 
trial ordered and W* had, an appli¬ 
cation for a third .pita trial, decree 
not obtained,' -deirt* : obtained and 


not eJ^e^^^coyjiu :token that 
the court Dmf Ww-wlwt decree to 
I uake^u4--to^^riony 
:Zi - 1 billcoQtamed 


t 
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m many eyes, not all, admit a plea 
* of didmiml' upon the merit* to bar 
a remainder man in tail of a ucw 
estate tail under the same gift, as 
well as a person claiming the same 
Mate, upon*a principle resulting 
. fTum the nile that the tenant in tail 
represents the inheritance, but to this 
qualification lias alwgvs been added, 
liberty to apply special rircumstances 
under which the estate is held ns a 
ground for soring die. inheritance 
shall not have the. benefit, or suffer 
the''disadvantage of ja proceeding by 
the tenant iu.taiL Tliey have in 
general put in. new-answers. Con- 
aider the inconvenience/ the bill 
claiming a change upon the whole 
inheritance* in strict settlement against 
the tii at tenant in: tail, in being• if 
be diet;* without isfeuc/ all the pro¬ 
ceeding* fre bad- against the second 
son (as vf.he- hid bec» originally a 
party) by supplemental :biJi. Sup¬ 
pose the witnesses exnmiuod not only 
m chief, but xU bent me, how in- 
conreuitat if 09 ■.court should say 
plaintiff need bring no one before 
the court but ibe fast tenant in tail, 
and that the suit so instituted is 
perfect, for. the 'first tenant in tail 
representing ; the whole inheritance, 
all subsequent to him is for their 
benefit or. otherwise. Suppose the 
merits to dejicud upon the testimony 
of one two old infirm individuals 
whoo^lhe' tenant fo tail is desirous 
to rsanfirie heat em, whose evi¬ 
dence would entitle l&Mp » dfccree 
of d^misjjaj ^jfr -wouId ,; bo> unjust if 
by his deaib^g^ » 

delayed, > <*bsiistf /j&mhjm' such 
matter,, the . 
is to legtti Wr 
be caorfDt I 
depositions, 
tlie estate is tb ^ 
cident, as he. was 
bo party to a anti 
haye had the *»t 
competen*to 
DTOtect * hia 





mi - 


V 


t 



troth of the case. '• His lordship 
could not hold that a'good judgment 
which decided that one. tenant in 
tail only need be a defendant, bat 
that the proceedings bad ani*at him 
for all, shall not ba. for the benefit 
©f all. |Ae cam : off witnesses ex¬ 
amined in - chief, 

cousKteraUoa/.ao 1___ 

filesa^eprm^itaig;the whole 
inheritance, snd agldWw indmdual 
who states byhari 
titling plamtiff^tfij a decree; if ha 
dies before fira bearkig it ; is strange 
to say, if that tenant nviait at whom 
the court looks, as supporting the 
whole inheritance had, lived,. he 
should have been able,to-obtain a 
decree protecting Mmse^C juid all: 
yet by ins death before die right of 
the others commenced, the benefit 
of that shall bto lost. Ill the ordi¬ 
nary cane, where a hill • it filed for 
the purpose of miring • is charge 
against the iubtritance. divided into 
estates tail against a remote remain- 
»ley-man, those hit erntfau not 
being yet in stab if the cause Baa 
proceeded a certain length,, an in¬ 
termediate remainder-nun coming 
i/i tut, the former proceedings xmift 
h* stated, and diat is. held allegation 
sufficient to put the facts in issue, 
with regard to that mt/of defen¬ 
dant; but liis lordriiip .admitted the 
general opinion, that if nr^tch cese 
witnesses have been exmxujied against 
the former defendant, < yet upon die 
others coming into- existence the 
plaintiff must examine again. His 
lordship said it was.iqprctioaidered, 
but he doubted it, being of opinion, 
tint whenever the case afcatji arise, if 
the witnesses should die, the court 
upon its own prfocgiUfaayhoId the 
subsequent defendant entitled to the 
benefit of dpt., testimony; so bo 

botbfcr an§ sgajnit 
'mbm'bk 
the 


most be apt 
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die equities belonging to those dif¬ 
ferent circumstances, as distinguish¬ 
ing his case, whether pluintiff or 
defendant. If with such distinctions 
it can be maintained, that, if a decree 
has been made, 7 it.creates so much 
obligation fbfjhd against^he subse¬ 
quent remaindeMnan, and it can be 
made out to be the wdceasagr- result 
of pnociptes of coovcfuencc, that 
those WhcWMsrtitt thO -tenant in 
tail rcpreseufs/'oig'tit to have the 
benefit, mid the'disadruntage 
of Icetmmny -giyefr before the hear¬ 
ing, tlie degree of advantage cannot 
affect the Principle.*/ It follows 
ther ef ore , tot# * if ' triy mdvauiagc 
arises from the tenant in toil taking 
up Ac caase,kewillbivc a riglit to 
say his interest %ms represented, and 
he will continue it. It saves ex¬ 
pence, and may be of advantage to 
both, to tb*. plaintiff as giving him 
the benefit of udmission, and to the 
defendant as giving him the advantage 
of. any statement in the bilL If 
the plaintiff sues, by a conliouatiou 
of the suit, there if no injustice im¬ 
pressing agaii^t him’the advantage of 
tl* statement in a biff which lie adopts, 
bot neither plaintiff nor defendant is 
abut out from stating particular cir- 
. camStauces attaching upon his cose. 
Wixgfidd v: Whalle y, (supra) is an 
adthontjf Jtliat' those circumstances 

" tBfcforo the court by 
‘examination of witr 
i i thiMbflltherefore, may be sns- 
.tajued, and if it is familiar in plead¬ 
ing, as again#* new tenant in tail 
coming in toroje a (nil, stating that 
such a reprea&rttation lias made in a 
former hill, instead of repress 
the facts in iteocid 
do in this case 

danU‘ who' ma&>%0, objection, 
who are adult 
ir.no sikpri 
have answer . . 
put m issue, and 
advantage to them frd#f 
of all edging the ftetei 



were any wrprise in a dbe new in 
its kind, it would be'better to give 
(Item an opportunity of pairing in 
other answers, but as they have sus¬ 
tained no disadvantage, not ha- ing 
contended with oilier weapons, dnm 
if one or two words more were con¬ 
tained in the bil], this objection is 
uot sufficient to rrpel die claim of 
the plaintiff. Tlie next liixterral 
nucstion is that of contribution. 
Here' Lord- Chancellor examined 
the case of Kirkhma v. Smith, (1 
Vet. 258,) and . then said, unless 
there was sdme distinction lie was 
not aware of, between Uiat case and 
the present, die concurrence of tint 
tenant in tail would take away tho 
equity, but his lordship lmd acme 
doubt about it, thinking that deter- 
tninaliou mighjt break ui upon the 

distioctiou between ieosiits in tail of 

• • ® 

inheritance,'and persons having in-' 
tcrests in the nature of estate* tail 
not inheritance, as mbbey to be had 
out in &u estate tail with remainders 
over. An act not- equivalent to the 
jmlgmcut of fee court, is not an 
act that - would divest equities as 
among diose subsequently becoming 
entitled to different parts of what 
was once die estate tail. As to 
Blake v. Blake, (3 P. W. 10, n.) 
that was an interest in nature of an 
estate uil, but it whs not an cstute 
tail, and die grptod of that decision 
was, feat the equity attaching upon 
the renewed f tease beiug one which 
coulcl be £admrgcd by u mere deed, 
the court wbtild not citfl upon the 
lessee to make a setiJemebt which he 
might undo at the same moment, but 
that is subject' Ui Hbe^istiuctkm be- , 
tween fins wufrccov&Y,* and that wasi.. 
the ordfafery'dfictiiaff. Of the court 
till the lath act bt t>irfiameiit (40 
Geo. llL i;56.) (a)iis fo money to tfe 
laid outin ktad to be tttfled. Ant* .• 

tbqr pdmtOftwlucK'I^ ChAcellor 

wiT, tha^there was . 
a patfj£‘tiiough lie ■ 
distinctly appcli* as such t m 

!•% c 9 
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1751, who cannot be supposed to retaoinder tothechildren' o£ tenant* 
have made ihe decree wiihont aoine ! f in coininoa in .tail# '^e children 

a I a m ft _ . V • 1 ** * •..•4k « - • . 1. - 

body before the court r epl w ^ mpg 


the mlierttanc*, dial decree therefW, 
beiug made against ; t&e’person res: 
presenting die inheritance was bind¬ 
ing upon all tfce remainder* behind, 
by analogy to lWrale'fct tow, that a- 
recovery in ubicti’.« subsequent re¬ 
mainder man is voucheth bun all re- 


1 



Jesat as strong sgf tost contribution, 
as if )t wW the.-act uf the parly out 
of cofci£ VHjs* lordships opinion 
.fheiefgm^jML'^re' should not be 
'cootribdiK^Uy^^ to the rale itself 
under •w^d^T-elrtrrrtnstances, Lord 
Chunce)!^^^ was a great 

dinicul^r^jie^io^ that a*iilc. It 
is the d^p prsc^e^ of the court for 
convenience,, to^icll property which 
it ma/afterward* appear unnecessary 
to sell m^.feai. estate, before the a*- 
tuatioa of. the .personaI property is 
ascertained, bqt the court afterwards 
'■«*» WpW'“kf*" 1 * (•»). A pur- 

ikF 

•fleeted: 

•hmll^i^Aiittki ^favour of ■ 
subse 


the present 
lies 

remainder na 



tenant in tail ;/$M su^tfjem 
man may tile a euppltinentut 
make himself a 7 : psrty;^»'iN^ 
suit, for the ntoobse *of t — 


n deerca af- 


aioder- 

billto 

fortner 


tbe“t 

diim 
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equally with 
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lily of- iutie extinct, 1 living beeqonce 
tenant-in tail iii puHemon wimHie 
othcr doijcc, and therefore tlispiuiKh- 
able for .waste, may not only, commit 

.cooyert! toltvTpwn 


notthifjn 

«xwp^< 




- 


to. I 

• W 


bis 

in Jejfaltlt; of }a$>, then onto 

the; <«yoyrt> , .of^he Jiarbudoe, 

r*J*;«W really, noi 
within-JbedllAite of frauds, nor dt 
4w>* i -biftihiipf *#ed on A. and 

JtudjS is a foe-simple, 






K-J 

11 IB • I.. m 1 •. ■ • J 
;1) * vb t. 
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AS. Where by the cnftntt of a ma¬ 
nor an estate caimofr. be emailed, it 
is capable of such Kfailatkuv as inuj 
rnukc it a fee-simple coiiil&tiofifll; and 
(lie tenant, after the condition is per¬ 
formed, has power ttf dispose df it 
by : surrender. Pulltu v. SUiWcton , 
]£. 1744. 0. Mock 48A. 

•*.’■ £4. OrigjauUy atjestate tail was ait 
estate upon condition to become a fee 
upon issue hod, for die purpose of ali¬ 
enation, but qot absolutely, as if^pot 
aliened h demanded per format* dimi f 
and it doo*ia0t aptymr Uiat any foiy 
oicdon was* ever. brought by the^ is¬ 
sue .during thw.Jifo of -the tenant in 
tad. Allan c. A^h 9 . U. IS08. U 
Vea. 1S7. , . . 


- - •» • - 

. Where a naoaiuder-msn in tad 
shall bo boundf,^execute the real 
covenant of tenant for4ife, which 

• 1? *. .a fl m 


is a lien on. pod nuiitwdi the land, 
vidt ante,^Covna n t,l (■). 

As to Uie fbrcO:bt.« coutmon re¬ 


covery in 


a common rp- 
*H conditions. 


iTjTJ 


•» A iii 1 


low he« 
btJd& 'jDidfMatr, tit. 




nd. pur mini; 


«v • rtl ->>*./ 


i 
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57- Award that a tenant for life 
riiould pay the rcmautdcr-uian ,£370 
for waste, held good,, though the 
party had made good tho repairs 
. w ithiu ,£40, before the award made. 
JiroTcn v. lirou tt, E. 1683. I Veru. 
157. 

58. A. bought 
tint after a life estate in B. though 
B. had do title, he ahaU enjoy it in 
equity against tho purchaser. Wal¬ 
tons. Slaujortl , M. 1 60 * 2.2 Vem.279. 

Devisee for. life, remainder 
offer, commilted a forfeiture by levy¬ 
ing a tine and waging y mortgage, 
for which die rcmiinaer-inoii reco¬ 
vered in ejecUnept.Yet the mort¬ 
gagee having no notice of the will, 
had a decree to hold during th m 
mortgagor’s life, al>d the ralin _ 
the mortgagor nude an affidavit that 
there was no will, and that he was 
heir at law. JVifht ▼. Fiueux , H. 
1ft®- PfoiinCh. 108; Hdc Peachy 
v. S.imeiid, Pro. m Ch.568. Whct- 
•tonc o. Burjy fi P. W. 146. lit vide 
cotilrn, Peaohy.r. Somerset, Pre. iu 
Ch.372* whutstode v. Saiiuburv, 
P^c. iuChV39i t : # • 

60. A. tenant for life, remainder 
to his sons. A. Wore a sou was 
born, brought lua/bilf for an account, 
which Wf* decreed and taken: this 
aliall bind the sons. Jjeonardr. Lady 
Stisxx, M. 1705. .2 Vern. 527. 

61. A. tenant for life, remainder 
to bjffifst) .sop iW/tail, reauiader 
to B.ifor Ufo, remainder to bis. fosi, 

J 2 - -Seffew*!- tot. in 
tail. £ cyfi 4^rn .tirtfcer, ixiiLer 

A. or B. hjf visjgg mm born. Ildd, 

that C. w# ( cfttWoi.to ,tbe timber 

both infa« WtoMd ,. 

Mevit, , p. y/. 240 . 

Ab. 7SQ; f t 3 

Alt fi b life.. MAuMfi. yfe., 

, Gfc So, wb«W 

com i 


9>*n*». to oriMtecMfl; 

of A. for. life. 



cannot open the mines, or cot down 
tho trees. Whitfield r. Emit, M. 
17S4. 3 P. W. 842. 

03. Tenant for life of toil mines 
nuy open new pits or abafea for work¬ 
ing the old vein of goals. .Clavtring 
i. ClavaiHg, M. 1724 JfrP. W. 388. 
V 64. A. tenant fejr 'life, remainder 
fin. her .daughter, in'few. An award 
that Afthafi procart y *ber dsiighirri 
to convey, ifa so k-bfadfag drtthem. 
Etatu v< Cogan, ftc 17«7. * P. W. 
450 . . . 

65. Tenant for lift, with power to 
make a jointure of £ 100, per na- 
f>nm, for every ^CtOOO which tie-bad 
with his wife, covenanted on marriage 
to make a jointure accordingly, and 
also to muke .an.>addhiobal jointure 
on receiving or. becoming entitled to 
any further money in rigid of his 
wife. “ After.the death Of the bus- 

. --becomes eudtlctl to 

an additional fortune. ,‘Shc ahull not 
compel the remuiiidcr-mui to npike 
an additional jointnre on her, on. this 
account; but on the Other hand,. the 
husband’s creditors shall not take 
from the wife this additional fortune. 

_ Gibmn a. Holt, M. 

17SI. CP.W.64H. ». .. . 

• A tenant , for life of goods is 
•bliged to gis, security for the 
goods, but only to sign an mvefitoiy 
to the peraon in remainder, , Luke 
v. Uennet, H. 1JS7. I-b AUu 470. 
Vide Hill t>. Kywwfcm, '2 Atk. 62: 
S 2 I. Vide rtittAtput;Ak,^Legacy, 

zvi. wlwre.the caaesoo thii subject 
are more fully stated-, f.. ■* .. 

67. Aa a tenant Ibr^Mfe, and the 
peraon in remainder fa the nature of. 
a tenant in tail *if a freehold lease, 
may certainly, join-,. and bar the next 
fa limitation, ao heWbo had both the 

a fmt, ;■fa lnmssftmgy.bas the in- 
of iwch Jcaeitff:|'’orfer t. Fotltr, 

&VHl. 6 Atk.'m. Norton 

*. 624. Sahara e. 
376. William. v.\ 
-« Bfatev. Blake, 

W<V«) 



ESTATE V. 


66. 7%* reason why the common 
law gave ao large a power to a tenant 
for life, without impute luumt of waste, 
was foe the interest of the public, as 
timber txijgfat tbcroby circulate, for 
•hipping and other uses. Paekiugtons 

case, E. i7**r’»'Atl, art: Tide 
Pyue «. Dor, M T^Hep. .55. 

f'M* V Ti .a F • 




e.04.< aj± 
was . retintiuedjJn injunction from 
felling limbef.^Afterwaids bis cre¬ 
ditor* obtainedan order for a sale of 
timber, attf a'refa+er was appointed 
fortbe money'arising from die salo; 
but fltefore die timber was fulled, the 
tenant for life died; ori this his re¬ 
presentative^ moved, that they might 
have the benefit; of the timber, but 
Lon) Hftrda trice thought the question 
of too much importance to be deter¬ 
mined on motion, and ordered it to be 
put hi tbejpaper. Note. A case of the 
same name is reported in I Atk. 467, 
but no notice is taken of this point. 

701' A second son, tenant for life 
of a freehold lease, remainder to the 
licirs of the body of the father, the 
tenant for lifo^ and tbe elder brother 
may bar the intsil. - Foster v. Fatter, 
sup. At . to 'descendible freeholds, 
vide Edward Seymour's case, 10 Co. 
[Hi. 1 Kul. Ab. 67(i. At to in* 
laitt offreikqld lease *, ride Wast- 
fvCWpiti R W. 265. Duke 
*^Mq»r,3P.\V. 26(). 
At to h&irfolft&f&Hg tvords of pur¬ 
chase, vidk Peacock v. Spooner, 2 
Vern. 43. Dafforri v. Goodman, fi 
Vein. 362. Webb i7. Webb, 1 P. W. 
132. HoJporti Bnnw, 2 Atk. 89- 

71. Ilie iirst owner of llio inherit¬ 
ance in cise, * sbaU btve timber blown 
down; for the to*** must become the 
property of somebody. Garth v. Co0 1 
ton, H. 1733^Tfttk. 75j. Fide 
Bowles's cose, llCo.79. AlewuSU- 
Bewitk^.>VbiUie^*SK 
Bm.a.CbTHKi. SBrtf 
Mildmsy p. Mudiaay, 4 

WL : '-TT - A-t’S 

VoUX'\ 


0*57 

72. A father,. tenant for life, joined 
with his son in raiidhn-.mqnjBy, which 
the father received s' ne uriiitt exone¬ 
rate din sons estate. Piers v. 
Piers, T. 1750. 1 Ves. 522. Fide 
Killcar v . Haynes, 1 Bro. Ch. Ca. 
384. 

73. An express estate for life j* 
not enlarged by implication, unless 
necessary, as to prcscnc the intent 
for Ihe line in succession. Fa Italian 
▼. Ferrer, II. lj.51. 2 Vcs. IH'i. 

74. An estate for life by impli¬ 
cation, os on a devise to the lieir 
after the death of another, rit pcntls 
on the intent by* circumstances. 
Boom. CornJ'orih, T. 1751. 2Vca. 
280. Fide Gardner v. Sluhlou, 
Vaugli. 25<J. 

75. On a bill, by rever»iioncr, 
against the lenant-for life, to oblige 
him to repair or have a receiver 
oppoiuted, the court refused relief. 
lrood v. Uatinon, E. jiGU Ausb. 

395. •' ‘ • J.' ; ' 

76. In case of lands .ttdiangcd 
under au act of incilbsure, tenants 
for life irnpeachobfo fot waste, can¬ 
not cut timber for tnclosutes, but 
tiiey must raise the money by mort¬ 
gage, under tbo powers m tile act; 
and estovers from one estate. shall 
not be applicable to the exigbuie* 
of another. Lee v. Aldan, E. 
1783. 1 Dro. Ch. Qn. UK. 3 Bro. 
Ch. Ca. 37. 1 Veft jun. 78, Vide 
Whitfield r. Bewitt, 2 P. W. 24*1. 

3P.W.267. V •. • 

77. Where a tenMit for life paid 
off an incumbrance nppi't ihe estate, 
he shall be oonsidefodV * ^editor 
for the unfoey so biit-wheio 
paid by life - 
hi Id in esdnmtJOH 
of winch ho inay'j 
•olute owner; 

m. 178.1. raw, 


Hi >h wu* 
,'jfie estate, 
(HtimMlf nU- 

too* .■? 

auftled on. A. 
rt.ditf lk l for 
whole, 
tfttook, 

ter to A. 

— 

:V 
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. to charge, but not incumber R'i 
estate for life. The estate given 
in remainder fell during B.’s life, 
■iid the interest of the charges ex¬ 
hausted the rente and profits. Upon 
B.'s life estate falling in, the rents 
■nd profits of that portion of the 
©state were decreed to discharge 
and pay the arrears, winch shall not 
be .a charge upon tiifc inheritance. 
Trace,/ v. Hereford, M. 479C - 9 

Pro. Cb. Ca. l£8«> 

79. The appeHtnt in thisette, hav¬ 
ing claimed therentMl of a ^ 

the heirs of the* Covenantor pursuant 
to bis covenant i theyrefused alicdgiug 
tint the coVentntOrwas a base teuaut 
. for life, This refnsel is a breach of 
covenant^ which' an- detion at law 
trill lie agains^ tbe representatives of 
the covenantor. Macartney v. Blutt- 
dWH T. 17S&. .9 Ridgw. F. C. 113. 

80. Ajenont for life shall merely 
. keep dtnjm fee interest of on h>- 
cmnbifeic*, fiat shall not be charged 
with, anyfport of - the principal. 
Shrewsburyy> Shrewsbury, T. 1790. 
i Veii. feu. 634, 

8f." Tenant for life sabject to a 
trust term, shall not be let into 
porndnon before on account is 
taken, Bor until the trust is executed, 
unless he pays into court a sura 
.sufficient to answer it, or where the 
* best , way o( .performing die trust, 
appeal? to beby letting him into 
tgmm&m ^ Blake w. Bunbwy, 
%'V* Jto,* 194. 

TMU let into pot- 

giving 

assfcSKS 


wmite, having add timber, onnot 
prevent the r endec from catting it. 
Wentworth v. Turner^ M. 1793. 
3 V«. 3. • • . v. 

■ 83; In thi* cmaeUbe. Coort held 

aleuant 

4pr lifettumB vao-third of the 
^•Horri Mb af 4tf;eet»te fcr livm, 

£ 

it was feid th« o**uI(V sb r ;mucli 
exploded (feWhk^f^Whhc),-which 
imposed a grort stife on tUo teuant 
for life, m jioit W'the caphal of 
nn incumbrance, hi at sn cwf* and 
held, that be. shall *now (ake, sub¬ 
ject to all tbo int^est Which could 
have accrued-prior to Us estate. 

86. A leasehold estate renewable, 
being bequeathed wit£ limitations iu 
the nature of a strtCt settlement, 
and the custom bema renew an¬ 
nually and to cundmey, die court 
declared that the fiftes ujfon renewal 
ought to be paid outiof thoirents 
and profits, * and that the person 
entitled for life, undertaking to pay 
those fines out of. the- rritfs and 
profits, was entitled to tines on re¬ 
newal if the ondor-leases j and a 
renewal of stibh of the under-tenants 
as should be desisoua of-.it- was 
directed. 

6Vos.76i. 

87. Tenant% life *S# rlwiing 
power entered into-an agreement 
by article to male m lease pursuant 
to die poder^.Tter alrell bind 
the reoamder-am^AMMoii v. Brad 
street, HI 1808. lScfa. tc Lef. 30. 

88. If a remainder-man lies by, 
and suffers a lessee under the tenant 

• to* lay outmoney without 
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w.:JohikM, T: 180* 0 Ves. 52. 


truM ^'w bcnefit of those in 
veftiaind«i 7 rad * fine levied by tlie 






se 


won of drt: 
££3. £f« 
8 Vos. 380. 


• J 


• l • 


f f * #, 


r t \ #; 


T. 1804. 10 Vo. 06. . 
J ale many cases in whjcfr 


r tlii 


tenant for life acquiesces, and in 
adjustment taka place \ though tha 
remainder-in in nfsy-aay, that hia 
right ia trespassed .upon; and though 
it may be ao, jet. the submission 
of the tenant for life, If; without 
fraud, would be strahg evidence 
agaiuat tho remaindeiHgnfct.'SO- if 


agaiust tha mnainder-euht.^ao- if 
a tenant for. life anSasb easements 
to be enjoyedTijur'SlSbU Jtotb, it 
is just as good .against the 

remainder-roan,' as if seised 

in fee, for tbes^ aW J tiSe riglrts of 
persons, who had nothing to do 
with the lettlemeiith Saundtn t. 
Annul*,; T. lB 04 .«Sch. 8 t Lef.KU. 


tingent remainders 


[TL 


I .4 I 


Tmrrinr 


ir. ,• 


tion of that estat^id brin^forward 
s rdbuiuder U* Jumwlf or soother. 
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first, and other aoni of the_ 

in tail male. Remainder to __ 
femlaut in fee. The aetilement coo- 
taiued a power for the tmsteea witli 
the consent of defendant and bis 
wife, or after their decease, in 
their own discretion to'scll or ex¬ 
change, and if sold to lay out the 
produce after payment of incum¬ 
brances, in the purchase of other 
lauds to be settled, jto the. same 
uses. Lord Chancellor said, iu a 
tiust of this nature, the most im¬ 
provident course that can be adopted, 
is to entrust the b*uint for life 
with the execution of such a power 
as this; for it is generally the in¬ 
terest of the tenant for life, to. con¬ 
vert the estate absolutely into money, 
either with a view to sell another 
estate to his family, or for the 
ordiuary purpose of getting a better 
• income during his life. r lhe mode 
of seulpmcut therefore in such a 
case is, that the trustees are to sell, 
.but not without calling to their aid 
all fair attention to die nature of 
the subject and the convenience of 
the family. They are to sell there¬ 
fore, with the consent of the hus¬ 
band and wife; and as she is a 
purchaser for her future family, the 
providence of the settlement farther 
requires that the fact of her consent 
and nnurohation should be 



cvi- 


pprolia 

dcnced by deed with two witnesses; 
with that consent and approMlion 
necessary to protect the interest 
of die tenant for life, the tA is tees, 
bound to a due attention to die 
interests of the children, have the 
power to j adU. for such price as 
shall appear to them to be reason¬ 
able. , That expression must be 
construed at least in a.;qucstion be¬ 
tween the tiustfrt iDd die resftrii 
que trusti sifter they have taith due 
diligence examined.. The object 
of the sale mostJ^e .to mrest (be 
money in the another 

fsute, to,bc settled tptfcegii mejfee/; 
and they are not t6 b£ satisfied’ with' 


upon that, but it ought 
to be with reference to au object at 
that time ftipposed practicable, or at 
least dus court would expect some 
strong purpose of family prudence 
justifying the conversion, if it is 
1 ikely to continue money. Mortlock 
y. Bnller , M. 1804. lOVcs. 808. 

97. fin express estate.for life, 
with a power to dispose by will r 
•hall not give on absolute interest 
so as to preclude the uecesshy of 
executing the power. . Reid v. 
Shcrgol/I, H.. 1805.. lOVri. 371. 

98. An execution of a power 
by will shall be revoked' by a sub¬ 
sequent conveyance upon a sale by 
the tenant for life having "obtained 
the legal estate, and dial not being 
au execution within die intent of 
die power, the estate dull pass 
under a general residuary devise 
against die purchaser. • S. C. ibid. 

99* I. S. being indebted to P: in 
<£2300 by suudry securities, affect¬ 
ing his real eslate, joined P. iu 
1755, in assigning all said securities 
to L., as a security for .£1800, then 
lent by L. to P. The interest on 
| said 1 1800, was regularly paid by 
1. S. and his heirs to L, but no 
interest on the surplus of the .£2300, 
was paid cither to P. or L since 
1755. Held, that, the payment of 
interest on the ,£1800, preserved 
die right to dezAand the interest in 
the surplus, . notwithstanding , the 
lapse of time; and that under the 
circumstances, no presumption could 
arise of die surplus having been 
paid. Held also, that the mere 
laches of P. in not demanding the 
interest from the tenant for life from 
1755 to 1802, was not sufficient to de¬ 
prive him of it against tim remainder¬ 
man. Scdstctu , (Ht semb.) if his not 
demanding it had artfeb from any con¬ 
trivance or collusion btetWeen him and 
tennt frit life. JjbfUuy. Swift, 
2 SlV & l*f. 642. Vide 
, 1 Ves, 264. BehihaUi 
, Prc. in Ch. SO. 
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lOdT'S. Wng, in 1735; tdrtnt 

for life of an estate which was subject 
to a charge, owed an arrcar of inte¬ 
rest, (or which P. then took ibfeWidi 
of I. §.! and/irtpulated ui^gite huh 
tii^e fair jthe' payment Hqjd; that P. 
could not rotate bis. demand agajnxt 
the estnte'fqr that ureaT, having' no¬ 
tice that LIS, war. tenant fur life, and 
therefore bound to keep down the iu- 
terek • S. G&S , 

101. .Testator appointed A. his 
da lighter-in-JaW* hw sole executrix, 
to have an^ enjoy all bis real and 
perwmul goods*. c*ltjc, chattels, 
(eiiuoieratiiigprenil other articles of 
person^ property),during her life, but 
not to jitiniinuh. ^ commit wa*tc ou 


the lands, and fata Highest heir at taw 
to enjoy the same, alter her death. 
• Held, that A. takes an estate for 
i life only in the whole, both i cal and 
persons! estate, witb^mnmuder to 
testator's heir at law. Gtcynne v. 
Muddock, E. 1808. 14 Ves. 4*18. 

102. A teiwAt foi life without 
impeachment of waste bcinjr ilis- 
punihlmble, has also the property in 
tlic tree* severed. IVit Hums v. \VU- 
Hum*, M. 1806. 15 Ves. 425. Vide 
Lewis Bowles’s ca. 11 Co. 79- lfer- 
lackcndcti's fa. 4 Co. 62. 


i 


As to the tenant for life and re¬ 
mainder-man of a mortgaged estate, 
vide lit. Mortgage, x. 


/• .1 


.^•4 
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Pur autre Vu ; and herein of the Iri»h Tenure by Lease for Lives, renewable 

Jor ever. .. . ... 

• # • « 

lives, settled it to tbd use of himself 
in tail, remainder to B. The re¬ 
mainder was held void, or, if good, 
it mav be liarred by deed, surrender, 
or other conveyance ; for u lease pur 
autre vie is not within the statute dc 



103. ‘For the proportion which the 
teiuint o^ a 'leasehold estate for lives 
kail bear towards die expence of re- 

bi ■ catui J«« wr 
m the lcaao if r obt, vide ante, tit. 

ii f Qnip fWv, E. 

I,-87*. btone V. Tneed, 
f, pl. 31..' White.r. White, 
‘ pi. 88. 32. Jit title poet, 
•*#$**«*, vi. et ante, 

104j' Ar.tWsed to B. a rent out of 
m lease .Tor wri, determinable uo 
lives, to be pajtl b»I f Yearly, if the 
one. rift .Should live so long. 
B. dieu during'their life-time. Held, 
that the rent was not determined, but 
sliall be paid to the executor, of B. 
during the teriiu- Goiley s. Gilford, 
H. Hiss, a 

105. Ao autre 

be limited tdijp.ijiaii and h 
may .be entiled, *nd mav 
but> teim for yean cawoT 

ta!led.> find j.' Tucker. 
flVcrn.,184. / . 

106, A. having an 



donu. Baker, v. Buy Icy, 1C. 1091. 
2 Vem. 245. 

107. Dean and chapter made a 
lease to a man, his executors, and ad¬ 
ministrators for three lives.' Held a 
descendable cattle, and to belong to 
the hair, and not ,tq the. executor 
St. John. CoL'y. Fleming, M.1G94. 

2 Vem. Z’ 2 &.'.:Ytdt\.S). : o{ pevuu- 
shire r. Kjutori.'i'Vern., 720, and 
vide stat. IfGso,^ *• SO-,. 

108. ijL les*j^df to lorn 
and his heirf for thre$.hyes, assigned 
the whole estate, resetting 4 rent to 
him ud his : executors, stud. die<J. 
Held. iWhji executor., anH uoVtiis 
heirs, Wfl* entitM U» this;innt. Jem- 

1 

r autre tie is 
; .though not in 



semi •*>. 

f**; 
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tbeipi ritual court. Witter t. Witter, 
H. 1730. 3 P. W. 109. Fide Old- 
bun v. Pickering, Selk. 464. D. 
of Devonshire «?. Atkins, 2 P. W. 
332, (m.) 

110. An estate pur autft tie n mj 
be lim ite d to A. in tail, remainder to 
B- for this is only a ■description who 
shall tike as special occusMts during 
tbelife of restm gue tier Lowe t. 
Bumn, E. 1734, 3 P. W. 262. It 
teat doubted in thit com by Lord 
Chancellor, whether A. ss tenant in 
tad,'could by tart and rtleate bar 
the remainder-man, ante no r ec o ve r y 


man and kii execviori, is the same as 
■ great to a man and hit hurts and 
in both cases, the heirs ihd executors 
do not take , as representative*, but as 
•pedal acawanttil and .therefore it 
bur been bm that if bnSiert grant¬ 
ed to A. and hit Jamjarthe* litet, 
be may grant it to -anWhdr isnd "fit 


rV .*• f 

wnurw 


the lords, that a remainder, in such 
cate, could not be barred. Vide 
Wasteoejra v. Cbappel, T. 1714. 1 
' Bro. P. C. *5T: ; But it teem now, 
that any a U ehathrk by the (quasi) te- 
hant in tad, wiU be nScient to bar 
the rtmainder^man, although if no 
tuch act be doM, iht remainder-man 
•apt// take W tpieial Occupant. Fide 
^ Baker 0. Bsyley, E. 1091. 2 Vera. 

•25. Norton e. Frecker, H. 1737. 

' 1 Atk. 624. . Pieter r. Foster, E. 

- 1741.'2-Atfck «59. Saltern «. 
fisltert, T. 1748. 2 Atk. 376. Wil¬ 
liams «. Jekyll, W[. 1733. 2 Ves. 
681. Blake o. Blake, 3 P. W. 10, 
(*■ 1.) -Fidepost, tit. Occupancy. 

llI.T.S.had a rent-charge granted 
*•>'him'ainf hit tasigiu for diree lives. 
:X 8. and bis -wife’mortgaged it to A- 

nttrotori, qnd at- 
te'tiav, ku heirs 
three lives, 


to A. and his estcutorsfortkrte livei, r 
he xxuv’grant it to tindbcr dnd Mi 
heirs during Hum UveS fit om tvheaoe. 
it follows, thtttf 

the premises of die Wed; dnd lb© 
other in the habendmn ? \\it'ie6endum 
dull take place* li if tbp premies m 
the grant of an cMUfur autre vie 
are to A. and his executors during the 
life of B. habendnnrf o A. and kii heirs 
during that life the bait* shall have 
the beuefi t of uie out*. So if thegrent 
be to A. and his executor* dining the 
life in being, liabendum Vo A. and hie 
executors during that Nfej die ««- 
cutore shall have it, because the htb 
bendum is merely e*plnu*io^%J»*| 
does not attcnii* to give* a idt of 
larger estate, than contained in the 


premises; and though, bcfoifetire sta¬ 
tute of frauds, no grant of Va tent'* 
pur autre rre could be gooAajiylppgcr • 
! than the grantee livsid, because'© cent 
: lay not in occupancy, so that# nag * 

I . • .1 . .1 '••.Hi .v • " • Vi 




yphik* 


occupancy of it, ndr eonld the com¬ 
mon lsw admit in stph caw of a spe¬ 
cie/ occupancy. Hi#- honor '-thought 
that this rent was within; the ^statute 
of frauds, which intended to ihske a 
general slteration inp$#srt*of Mates 
granted pur autre' tuff, Woda rent- 
charge is as much within the inten¬ 
tion of the act as sny othor inberit- 
snee. Decreed, ihftt.tbe heir of l. S. 
should taka this xeribebarge, hut for 
the bsnefitof the sictoorj agreeable 
■to the trustin tbe'mdtegsgedeed. Aon 

li.MfrtU, B«b. Cb, 

lift Where* purchaser has an sd* 
tWdn*pirt in.-of lives, 
#<Wtao mquky, what 

■frsw. »***■* Wm 
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m that account;-' 1 
H, 174 %. % Atk. 48£ 
Hanmnfc; 2 P. W. ■ 
Bloant.AAtk. 63fi. 


# 

Daewr. Barber, by the dwner of the least* * 
9. ride a parte not make tbe charge* tffhjill 
410.. Blount r. aa a charge on the lease, owl 


Wat 

Imd 

-baft 

the'4 


J. .'lWbin the the personal estate of the obligor; of 
4ha. dropping of. the bond. BUlinghunt v. Walker, 
not n| hecidrnad, : E.. >789. S Bra. Oh. Ca. 604. 
annual'profit*; dfr Hamiltou v. Worley, 3 Bro. CU. Ca. 
».. Barbee; 00-- • •• 

Ufe, :'pf i^ e*tate 120. Ajiipterest in an estate par 
, ouidtue dropped, autre tie, (hat would be an ostalo 
nOi: being one of tail, if applied to freehold land* of 
p Quart contribute inheritance, may be disposed of by 
ie!renewal. Ver- deed; for an Mato par autre via 
17SoT Amb. 88. maybe limited in tail. Er parte 


tenant- 


propitftiqti 

Amb.88. may b 
•for lift of a lease from Sterne 

got an ad- Foster 
dittbnri tettn in reversiou in his. own luunai 


Ufie, r .^f«pe*taU 
oadhfe dropped, 


mime. 


/i* 


Of 


: m’oney..i 
noteal.'i 
: the oli i 


■’l773..Aiyb.713.'. 
//.‘tflfcSK*. beneficial 
tcfiant forlifo renewing, t 
jtenimori^dbrfweeu 


ball be a trust for the Burron, 3 P. W. 262. . 

Ktttemeot. Tatter y. 121. 'Abe interest in on estate pur, 
768; Arab. 663. Beak autre vie to a man, his executors, arte 
«L Ca.io Cb. 2. ministralors, and assigns, beyoodfo* 

ore be accepts a sum of debts, belongs to those who are eus 
. ap his claim of re- titled to the personal estate, Tha 
iuey‘ shall be settled to executor was therefore, in auch case, 
Raw s. CticJuder, E. held a trustee for tUrtiw lee- 


tecs. Ripley » 


% T. 


1802. 7 Veh' : M?..OTM.>w 


id*r-rn*iv according to their tut a 
Gk'k intern**. Nightingale s. wonli 
178diTBro. Ch.Ca.410. 12 

'. < A.aa*tfTiu freehold, lease- on a 




lessee for years 
ertaelf. S.C.44& 
coming oh again 
i. C. faek), .that 


Bro.Ch.Ca.4tO. 122. This esse coming oh again 
i freehold, lease- on appeal, Eldon, C. bekJ, fort 
estate to trustees though the old rule, throwing, one 
he leasehold con- third of the tine for rcnebal upon 
leases renewable, the tenant for life, does not IW pm- 
ed to be renewed) *ail, tbe tenant for life in. general 
cats and profits to cases must corfojbqte beyond the w- 
udnder over. Tbe teres? in proportion to foe benefit he 


in tnritjtowAmp reals and profits to cases must corg 
B. toHfiJwri&emaiDderover. Tbe teres? ui pro** 
fine* forma*,! shall be paid oat of takes, but to^hu, 
the ■ccudiuirifcd ftind, and not ap- having proftW f> 
portioned between the tenant {or life 1 

- mod • the . remainder-mail. Slone . v. owo life, 

• TkettL T; 1787. 2Bio. ChrCa.443. gation to renew 
UB. MoMjpeM fine by tbe 

£llS 

^ssjeos MBSk 

: fisssss '&$8S8mS8Si 


'fbc., 


foe testator 
fofe. renewal, 

mx 

mm 




T. • . 

to 

k*D tfix 


»iU| v • 


Vm. 
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Of the Irish Tenure by Lease for plaintiff was ignorant of the articles. 
Lives, renewablefor ever. or their contents till. 1763, alien ha 

123. 'I ho precise tunc of the hi- applied for a reuowal uf.lhe twp- 

traduction of this tenure into Inland lives, and an iM.Tpuut.of the rents r&- 
seems not .to be accurate )y ascertain- ceived by >K. K. ; iu’: payfyeut of his. 
cd, but it seer fin to have been known a mar. Thif, after varippp nego- 
in that kingdom before the revolu- ejatibus, was declined x- .ahereupon 
tion. At wliutcvei* period however, plaintiff filed his hill, offering to pay 
or from whatever raotiveUhis tenure the finegof.icnewal for j1m> .two lives, 
might have been first introduced, it wuh interest, and praying, that <Je-r 
appears diat the people of Inland feudsnt should account for the rents 
were mudi alarmed at some judicial received by him since the death of 
determinations ini^nglaml, tending N.K.,In* father: ihst pUimift might 
to shake a title under,which it is be restored to his ponessioa, and 
•aid a seventh port of the landed pro- defendant com pel ltd to execute l e ases 
party iu belaud is ht\d, two of which at llie old rent* according to the arti- 
decisions we have here abstracted clcs, and an Sward which bad been 
from the notes.of Lord Mansfield mode. Defendant, in his answer, 
•nd Lord Thvrlm. Mated the mortgage to his father, N. 

124. In December, 1768, N. H. K., sud die conveyance of the equity 

filed a bill in the Exchequer of /re- of redemption, ugd insisted upon the 
land, stating, that by articles, 4tli Oc- benefit of Uiose deeds, alledging, that 
tober, 1734, J.H; deinisedto G.il., lie was not bound by.'the articles, 
father of die plaintiff in equity, the they being subsequent to the convry- 
land* of. K. for dip.lives of his two ance; auii ststiug fuithir, that G. n., 
eldest sons A* and B. at the yearly having been considered uierfc|y tenant 
rent uf-Hiidy aud it was agreed, that at will: defendant denied'Uei'anjf 
leases slioufd be.perfected at die re- application hod been mode fo.iV. A. 
quest of either:, party, containing a Jura renewal: defendant also, stated, 
covenant of re-entry and distress, as dial G. H. hud actually surrendered, 
ai^o a covenant, of renewalfor ever, the premises, and ipsibted be was. not. 
paying half a year's rent as a fine in bound to execute any renewal of the 
six months after the fall of every life, articles or lease,- or.tp account for. 
theu named or to be named; that the profits, and the rather, as pluinfiff 
N t K., fftlUcr of defendant in equity, had lain by so lonjt, arid till the d^sth 
bfhiS inortgageqjif die lands under of all die persons who could giye an 
J. Ij., applied top. H. tn attorn to account of the protferdiugs. . After 
hiny\yhich .was.dtohe after a long ne- many bills of rcvivi*rf$ioe^pb,.&c. 
gociution tetwepa twn concerning the cause cameou to^ heard, when 
da ababmMjRtpt^enti •'•Jiy tfco plead- the court decreed, that plaintiff * as. 
ings Jt nppw^l tbftt.N- K. had no- entitled to a lease, (or time lives at 
tice of .*p hc/ali- the old rent* paying half a year's rent, 

fierf themr ; continued ill pos- . fine on each life# and it was referred 
safaop tift. ,fe4B, when,, one of the to the. Pfficer to state an account of 
e&m y*e defied,'application the rents received. by N. K, to die 

>waa.Oiade tq.;N;;^fi*.a renewal, ( ticne of lus death, and by the defend* 

* which ; he decliofld, b^ing ooty ( ant since, and. also to state what was 

•gsgee^ kqd tbe nHittar^wos Oietafora ,4jue for vtnawal fines,, and interest, 
r . ltt U*Av4,hn % fcca -the deaths of G, H. and*hi* 

* ftfgldad fotestat^ defendant ; svH^and the officer to compute a fine 

yfeton •“* "fife . • for. iwy. seven years,-'lo ooiuraence 

M hWrtta t fifrin d* end of itx.mofldis nest afte*. 
aSsohite owner 4U1P lauds • that the fall of each life. From this jo? 
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•fee die defendant in equity appealed 
to (he British lloiiac of Lords, by 
whom it iww reversed; Lord Aitm*- 

JUIA jobaefyiijg, upon the ‘discuwioQ 
iri that hatwe; tout supfiosirtg the 
point respecting, the mortgage and 
posacwvod but yf die case, another 
question wdokl fcrise, viz/whether 
Inc re^poiidentNrojuld'be entitled to 

rf now -lease denier ihe. covenant in 

• the article* -/or a perpetual renewal, 
the. terms df wbidnjpe as above 

. afajed; )it appears thatvmc life drop¬ 
ped ia l74Fi putd aitotlier in 1733, 
and that 06/step was taken for a rc- 
newal tillIf?®: now it is raid to be 
the practice^ that though dm* Imre 

• neglect, upon the death of u life, to 
ntocw 'and'pay the tine within, the 
limited pin*, yet he may, at any time 
after; durteg the coetinuunco of any 
one of fh£ lives, renew, upon pay¬ 
ment of a new fine, at tlie end of 
every sevdrt years during the vacancy. 

. Lord J MttnsJield said, lie always 

* thought .people were bound to per¬ 
form tifeir covenatats, and if a man 

/ covenants to renew within sis months 

- nfter thr' fall of every life, surely the 

* court cannot mdke a new' agree¬ 
ment for him; bat it is said to be the 

; established law »a Ireland, and con¬ 
firmed, ip England. His lordsilip 

* then #tat£d. the cases of Jndenon v. 

AN&I7H .'i l\fO. P. C. 430 
JR du^.Hfarropp, 1740. 4 Uru. P. 
jC. v - ^rijjith, 

1744. fi/ifcdld;’ which had been 
relied on io-support of this doctrine, 
to shew to-the house die difference 
between those cases and the present: 
upon this point, therefore, Lord 
Mansfield thought, that cm die fall- 

• ing of a life another should be'in¬ 
serted io due tune, and before die day 
for r en e wing %elapsed; the court 
cannot deibnfty (it *agreement be¬ 
tween the partus, nor give a compcid 
ration for damages sustaiperf;itohjdL 
are merely eventual add uncertiiqg 
besides, hero the obligation to tenew 

, i$ hot equal ion both parties f io lUr 


respect, therefore, the articles are ii»- 
tq.tiiablc, und the lessor lies no re¬ 
medy if he is deprived of his legal 
advantage arising by the lapse. Lord 
’Mansfield concluded by wy.ng, he 
thought this class of casos deserved 
noi any support in a court of equity, 
and that iu ihe •present die court 
could not dispense with the lessee’s 
neglect hi not renew ing agreeable to 
the covenant. Kane v. Hamilton , 

R. 1774. 1 ttidgw. P.C. 160. 

103. The bid in tins case, which 
was tiled in June, J763, stated, diat 
E. E. Iieing seised--iu4ee of the manor 
of H. f “ and having power to make 
u li ases thereof in fee-fami, or for 
" any number of years or lives, m- 
#l nowable” by iiulciiture, dated 28th 
of October, l(iH3, did giic, grant, 
enfeoff, and to farui let unto T. M. 
the towns of C. and &. parcel of the 
said manor for ever, to hold to said 
T. M., his iieiri and assigns, forever, 
vis. duriug bis own life and lhe lives 
of A. and 11., hit two tons,;and the 
longer liver of them, at the rent of 
£ 13, with two year old bullocks, and 
one fiit mutton, above taxes, payable 
half yearly, in which raid deed was 
the following covenant: “ and it if. 
u agreed between the said parties, 

“ tlmt upon the decease of any of 
“ the sahl lives, then, upon payment 
“ of a fine of £7 IOi. aterlmg, ten- 
M dered and paid unto the s.iid £. E, 

“ li’is lieini or assigns, icitkin three 
u moyfht next after tuck death or 
u defeatt, lie or they shall add another 
u life, instead thereof by new deed 
“ indented unto the.said T. M., his 
" lieira and' assign tout inn ing ihe 
" Uvea for .ever, upon' payment of 
“ tl*e said fine o( £7 .ittb at the fall 
u of every life as aforesaid/* 'Phere 
*were also covenants for warranty, *. 
and farther assurance* that tbi tenaiiti' 
wquld do suit tod service at % the 
manor'courts.- A covenant of dis- 
. treat, with 'Hdvjlf the pound, nomine 
poe**W* Jcndrenate without licence, 
fawC-thg. thj* leraee or hm wamgm 



it should be 
kin and at 


fine of X7 10H. In 1708 thej*riginal 
indenture, and the - lands granted 
thereby,'became verted hi plaintiff's 
grandfather; and it being * doubt¬ 
ful Whether two of the lives hat) not 
fhlkn, plainfcfP* grandfather applied 
for a renew il, andby indenture, dated 
Ifitluof Noykibee; 1708, red ‘ 


of, and that*'A. and B. were gone 
Abroad, and supposed to be dead; 
in consideration of two fines, the 
said original indenture was confirmed 
lor the fartb4)C‘. lives of plaintifFa 
Mndfather iifld father. fn 1737 
H. E.j to whoot the reversion of the 
lands had desce n de d, made his will, 
conning h> tnls|aee for the use of 
defendant 0.,his eideit daughter, for 
life, remainder intul male, remainder 
over, afcd afte*£6ia died, leaving 
defendant O.'^ixunor, who became 
iieised' under the will, and the trus- 


leatiduring. : me minority. In 1748 


rrrr; 


% 


oftfccwlfo 
■eiitd ubder 
«®ployedG;Mi'^ 
Bnnonty of defebtis 
* ‘Wccotmlt 


age in 1731, 
the Earl of 





•S' 

Ik; 


do her re- , 


of 1763, 


were sent to her with a sumaufficieut 
for all fines and interest/ and an ac¬ 
count giving credit for' all such finer 
and interest, but no notice was taken 
thereof, and in 1763 def&dant O. 
brought an ejectment to tecover the 


m 


credit for ail.th* 


fitnilj were permitted to continue ia 
posseiscra tul the account* were ad¬ 
justed, «nd die aaata **r«!k'Wgo m 
diachaiteof ppt i»ftbh purtW . 
money: that ur l7Sr&» poMesnoo - 
wM'ddirered np to'H. R, who, out 
^ permitted pbiotifTa ptttd- ' 
t/wntk*r pint fifth c dwell./ • 

mS&rxsigiJ 
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assSAffis 

that etc wh ignorant of this agrec- 
nuot fau<fdj i*ntjJ.17M t :’wbcnthc 
accounb.iHr^»eUjjed upon her mar- 
ri^WKtK^rdaui then ex^ 


outojtfM 
; Chancellor 
b°tnoda^ 


Stoic i 
,V of th* 

•' 

w same 
•fOrV* 

M Au^mwi 


uptoiermar- 


Ss&&& 

prejurfKa/j fe jitla to '<&r~tond«. 
Imu« u*e cams 

l bo.to3hw5pf ijVjyTB.ilM ih^Lord 
Chancellor liyMtiiMhd issues to 

'" by pUm|if» i&»ndfiiliier or father 
“ with th, miff H.&.for a sale of 
M thoir iotwSt in the.oaid lands, and 
V of A|i;i»;RJara;;wd if there was 
' **: ai^ii®‘agrterneiit, whetiicr the 
karoo uW carried ,into execution, I 
*f Or vrbetfjW tha satpe was varied or 
.^departed from by {he parties tliere- 
* to or aiHihr’of them.” .Upou these 
.tWf jary found, " that there 
'»-S«s: u b^agfeem set entered into by 
>c» the tdjtlabff*s grandfather or father 
•*» wilh the aaid. H, E. for a sale of 
m»* »hefc fotere*^ jn the lands in 
^ qn&rtiott' dr . the, lease thereof." 

- This.yOrdict thadofcndsut O. sought 
lfa, (let aside, but Chancellor refus- 

yj aad tlie csusa.5then came on again 
on ih^ judge'* certificate and merits, 
juhdh'vAfch hearing Lord Chancellor 
'I^fi oftaervcd, that the Lord Chief 
BafO^ Giffir^wdlovented the mode 

time by the tXhe adopted respect- 
iog aeDtenaa^j^cs. Hem the coon- 
teas^O. mWtf'ltave insisted upon a 
.fiao^pfuy'year, but as she did not it 
jOomea to the Cfiea of reuejral upon 
tannsj His lordship therefore de¬ 
creed, that plaintiff was entitled to 
0 now.gimnt of the lands in <pioadnn, 
according tqjbis tin* purport of &e 
, -indentures and 1708,- 


MS 

*»mes to tb 


«* 

ascertain-tbevtima»wb"i tb^life in 
befog at the tiue. of the gfaat in- 
1708, and ike two additional live*, ' 
then inserted, respectively determine 
ed, aud to take an account of ;what 
was payable for the fiAet and into*, 
rest, id doing which he wax lo charge 
o fine of £7 ]Qi.«ai due on The fall- 
of each of the aaid three lives which 
had fallen, and vis to allow interest 
for die same, after three months 
from the fall of each life, and was 
also to charge a fine of .Cl I Us. at ' 
the end of eyery?.<Jt**o years, from 
the fall of each ibfe* respectively, 
reckouing seven years-ifbr a life, as 
usual iu suck cates, *nd to allow 
interest for each of wick fines after, 
three months from stick supposed 
fall of a life, and also-to take an ac¬ 
count uf what was become due for 
the rents and dutiesttafcrved by the 
said deed of 1708 ) and the .luasler 
was to put a valuej^on fool wo bul¬ 
locks aud one fat mutton,., payable 
yearly, and to ejatrge skcfi? value in 
the said account, iiod i? tompuitiag.. 
interest ou the spread finds die anas- 1 
ter was to reckon foesaine up to the 
10th of Juno, 176 !*; only, when a 
tender was said to base.been made 
to defendant O. iu case it '-should 
appear to the master upon enquiry, 
that a sufficient tender was then 
made, and the master to make all 
just allowances ; and on payment uf 
such Hues, intcresVjmtv, and duties, 
defendant G. should,execute proper 


conveyances, cafoti 
and c onf ir m atio n -< 
cording to thfrpun 
tures of and 
the lives of .As (ta 
Prince of 
and his brofo^F, Uf 


i new grant 
.lauds, ac- 
•foe inden- 


the 


i* Ijvhs. to ftahd » 
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•lie was to account for the rents dar¬ 
ing that time, and plaintiff was to 
have hit costa at lair but not in 
equitv. From this decree, defendaut 
O. appealed to the British House of 
Lord*, contending, that the evidence 
of the. agreement in 1750, : for the 
surrender of the )t*ase bj plaintiffs 
grandfather and father to defondaut’s 
father, being clear and uncontra- 
ditted, the Lord Chancellor ought 
to have dismissed the plaintiff *a bill 
without directing au issue; but that 
if such issue was proper, liLt lord¬ 
ship's final decree was improper. In 
the British house Lord Chancellor 
Thur/oru said* 'that there were pecu¬ 
liar words'in the habendum of this 
ferae and the clause for renewal, 
and from them an argument was 
drawn, that the grantee took a fee- 
simple, but to that the answer was 
plaiu r.ud decisive, \iz. Unit if the 
deed conveyed u fee-simple to the 
respondents^ they had no business in 
a court of equity; Their remedy 
was at law by cjvctment, and satis¬ 
fied of their imbility upon that 
ground, they went into equity to try 
whether they were entitled to that 
perpetual renewal which they claim¬ 
ed ; tlicy insisted, that if by error or 
accident they had incurred a forfei¬ 
ture of .their right at law, they w ere 
eujitlcd to relief in equity, .upou 
making a full compensation tn the 
lessors, by paying the fines, with in¬ 
terest,-from the tfine tlicy lifcaino 
due; /Ihc m|eiiUOfl. of the parties 
dearly, waa" 16 grant p lease, which 
should, by perpetual Renewals, conti¬ 
nue fiir’wt^V.'rbe Idaspacontracted, 
that he would-’do certain acts, ami 
the lessor agrded, that, upon the per- 

m #• a 4*4 la a * . 


• 9 

was not complied with, no stun wad 
tendered within the limited time* 
after the dropping of the lives for the 
purchase of a o^w life, according to 
the terms of ilie covenant ; the lessee 
has^negfrf led then to do that which 
lie ought to have done. Hd’w then 
can equity compel a man to do what 
Ira hawMiot fcgtecd to do i it is> clear 
he bad no remedy at l^W*: jtwai 
agreed^ tlic right' of the lessees .upon 
these covenants had never' been as¬ 
certained upou any settled rulehi* 
lordship said,, he took the'rule to 
be this, that ef/uit// citi[relieve the 
lessee If he has lost his right tip 
fraud m the lessor, or by accident on 
his asm part , hat viU never assist him 
reherr he has lost his right by his ova 
gm\s laches or neglect. It was 
agreed, Uiat if the leasee had not 


abandoned bis right he ondit to have 
been let in to his renewal, and "that 
Uie mil valne of hi* estate was great, 
and fur beyond Uie Value pf the fines, 
and that therefore be cdpl,* not be 
presumed to have intended a forfei¬ 
ture of liis right, and that lie bad not, 
by any act, given cause for g Conjec¬ 
ture, that lie bad, or ever intend m to 
abandon that right which lie had to a 
perpetual renewal: blit, said Lord 
T/turlow , the rule in such case scents 
to be, that tthen the lessee, has lost 


fra 



his right , or some accident or. misfor¬ 
tune oh his own part 9 vshkh he could 



fdvmance 


ild have 


right to pcrpetjpd renewal pf the 
demised' premise*, and i perpetual 
renewal means an estate for ever* 

1 r “ it 6a the 



terms of his lease. . The true reason, 
said lus lordship, why tbo. respon¬ 
dent's father .did not Attempt to re¬ 
new, was,because he feared t tie con¬ 
tract for sale in 1730, between 
fctbcr, himself, aud K. lnd eflcc 


threouUicfou ihe pyrt of die 




of tbia ' kind 


Ike 
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broadest extent; that modi property 
would depend on this demon, and 
that if this decree should be reversed, 
it would cause a great common in 
Ireland; but Lord Thur/ov cljdnot 
thytinconvenience could arise 
iVom sikh h dedsiou ; it \fould$>nt 
them oh making'theiy leases With 
accuracy^ add enforce a due compli- 
^pcc wid^the• specific leiun. on 
which the? were made: this doctrine, 
said his lordship, reduces the law 
upon Ibis head to the dearest and 
most simple; light possible, but uo 
unlimited right to reuewal entun- 

! ;les tips species of property in Irv- 
uud in a -constant scries of litigit- 
tion.. Ordered, that the decree com¬ 
plained of be reversed, and the re¬ 
spondent 9 * bill dismissed. Bateman 
v. Murray, 1777- 1 Kidgw. P. C. 
187. *■ 

126. Thuipstood tlie law, until the 
passing of die Tenantry Act of 
lOtLQO tieo. 111. c. 30; soou after 
wfaicli, the appellate jurisdiction be¬ 
ing restored to the Irish House of 
Lords, the case of Hoyle v. Jj/saghl, 
E. 1787- 1 KidgW. 1\ C. .‘384, came 
before that house'upon appeal from 
a decree of the Irish court of Chan¬ 
cery, - and upon that occasion I-ortl 
Chancellor IJfford fully expressed 
his acutiments to the bouse upon the 
subject Of the foregoing decisions, 
prefacing his speech with a history 
of renewable leases in Ireland , anil 
the principles Upon which such re¬ 
newals were decreed, which he con¬ 
sidered as'a matter of great and uni¬ 
versal concern in Ireland, because 
great part of the lands in that king¬ 
dom had been fora long time held by 
leases, depending upon lives, with 
covenants for perpetual renewal, in 
which assertion his lordship said he 
felt himself warrant^ by the express 
words of the recital .of the Irish IVf 
nantry Act, “ Whereas great 

11 part of the lands in this kmgdom 
“ (Ireland) sre held under teases t* 

•" fives^ with covenants for perpated. 


" renewals, upon payment of certain 
“ fines, at tin* times tliciem.respcc- 
" lively mentioned, for each ic- 
? uewal." It might )»o proper, how¬ 
ever, said his lunlship, to explain 
the history of this tenure iu Ireland, 
and the dclcmiiiiotions concerning it. 
in the Irish cougs. How long it 
had prevailed, bis lunlship would not 
pretend to My ; it might have been 
first introduced in the north, but in 
the south lie believed it had prevailed 
since the time of the great Karl of 
Ormond, who, in order to |>copltt 
his vast estates in that port of ilia 
kingdom, and lo invito a respectable 
and improving tenantry, iutroduccd 
this tenure; it had the effect be de¬ 
sired, and in the nature of the tiling 
these leases have a tendency to create 
a respectable and improving tcnautiy. 
it obtained till it acquired these te¬ 
nants great respect and \*ery valuable, 
properties, iuaMmich as they were 
considered to hare a perpetual inte¬ 
rest. These liases then' were consi¬ 
dered as perpclunl, and upon that 
principle tlicy gained ground, and 
became a fund fur pctllcment* of 
eveiy kind, for mortgages, and other 
securities for money, if a man bad 
one of these leases, there would have 
been no more doubt of lending him 
money, than if lie bad the fee; for 
somfc time, however, great difficulties 
arose in courts of equity, conccruing 
tbeso leases. Tenants, like otlier 
men, were apt to neglect their owu 
affairs? by not paying them that at¬ 
tention which they required; hence 
it happened, tliat tenants omitted Us 
make renewal upon'die Till of lives, 
and were guilty, of great* laches. The 
landlords thereupon .bji&igbt eject¬ 
ments, and the tenant resorted to, * 
equity for iditfMlfourH of equity, 
where the breath was made up by an 

thought they 
to relief/ but still con- 
skUfoble diffi^kies arose in esti- 



d jie a cotnpcnsa- 
Clubf . Aaron' Oil- 
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bert ,who presided hi fo$eonrt of Ei- 
chcqurr iA- Ireland* ftruck oat the- 
' compensation'of Septennial fine*,' 
considering m lilo as equal to wu 
yearn, upon ike. idea of wluch the act 
any*, that if. A man is not heard of‘tip, 
seven years,-lie is to be -(Aumed 
dead; that compensation irV fine 
for every seven years, with .interest 
accordingly. In the case of Andcr - 
:mm ▼. Smut, in 1717, the G. B. 

* 'decreed a renewaTto the tenant, upon 
payment of Septennial fines and in¬ 
terest, and his . decree was affirmed 
by the lord* in 17M, (2 Bro. P. C. 

* 430.) Courts bf equity were then 
very glad to lay |io(d of that rule, and 
hi every subsequent cose they held 
the tenement entitled to a renewal 
upon those, terms, eiccpt in cases of 
‘fraud or dereliction. A long string 
of cases came into public diacusaiou 
in. the courts, some with and some 
without negative clauses, for in some 
of these leases were inserted express 
provisoes, that if the tenant neglected 

/ tQ^renew, within a certain time, lie 
;Aoqld. not .have 4 right to call upon 
the landlord for * renewal, but, not- 

* withstanding, that clause, court* of 
equity adopted tbft same rule iu that 
eery extraordinary case, a* coming 
under the idea of compensation, ami 

t m the*case whidi made ao much 
. noise, via, Murray v. Bateman, 
which his lordship said came before 
r 'fcim.la 1776,, .he had a great number 

; «-*•*»- 
taOfO .Oted at the.tar; hefiaoen- 
; .qnirt&>of..U*ji*die* of the ablest 
men. v&tU* oldrei taclilionen in 
the b^ .wf tli« aft. agreed that the 


regly, aud Lord Lifford,"! decreed 
a renewal/’' eoaaoerfcig that there, 
waa a heal equity, -or, aa jtdtoften 
ailed, l)xokfequity of tie hingdom. 


»it wet.revciued by die lords ih J?M- 

not there understood: their^ordshipe 
• wem^nscqqaaited tmM&'&dL slated 

irnern^ the parties to cSottrihr a per¬ 
petuity, LoraXa farthprobserved, 
that some rery cmincnt men, con¬ 
cerned in that nryeraal, had suKeiold 
luim they had diftbged their-opinion: 
they said that, according WJ&Hjfliik 
principles, the reversal was right, 
but that, considering foe :wage in 
Ireland, and all .the circumstances 
of the cose, it was wrong. The voice 
of the people expressing a . dissatis¬ 
faction with that determination of the 
lords, and a general alarm, in conse~ 
quence, brought the poiiit before the 
legislature, and the old npdhf was 
revived by the Terutfitry\Jm^ in 
19 &' 20 Geo. 11L c. 30,;. Lord 
Ijfford further observed/, that after 
that reversal, and biefortf foe act* one 
or two cases came helm* him, s in 
nliich he refused relief; they-were 
cases of strong neglect; ell the lives 
l were gone, and lie considered. the 
determination of the great court of 
dernier retort ds declaratory of., the 
lay* of the land, and that he was not 
at liberty to set upa^decree against 
it, w bj0i was sure fosbe reversed; it 
would, said his iordfojp, fa** been 
cruel to the.party, but by the act foe 
old equity, was revived,, ind* indeed, 
if h boa never, been made, bis Isyd* 
Ship said,' after, , foe. supreme juris- 
diction had been wtorfd to Jfejrtsft 
hunts, keoBoolribwij MoolS**- 
tion iu drtenmuiug reta Ktd done. 




aper- 


muforto praft«e wto lp decree re- 
ai.w*l» .it» •Jf where 

oi' tfafclMtion do the 


recco«utro>cc, hit 
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the* fine, courts of equity shall relieve 


upop 


ail adequate 
»*k,t Jt nr 


for 


compenttbon be- 


wiHan 


;y_ r—_ 


i»jfcr *tw; 
wink. Are 1 

r *04: 

of the (tab 

)xt . a*' 


; but .iidi.hjj 


it iirnida 


IWw- ***■ Use for liw* It I. 
true, that at law it is not, for itiibut 
a chafo^'butb.substance and 
equity it ifAs much a Jean for lives, 
«* a fcaw.for Uvea At law, for it does 
aotifopepd upon? the number of 
yetra^ nut-drop* with the lives, and 
therefore .it is a Idaae for Urea within 
tbeatatutei . ** 

aim of Boyle v. Ly- 
tnfhtj jrw.nu this: Lord K. being 
stMsd in .fee of lands, b the county of 
C. ifo.J600? demised 594 acres 
lha«epC.\(retfenchfd by Col. S.) far 
90 yetni if three lives then b being, 
and therein named, or any of them, 
■bbpjd SO long Uve, at £20 per 


should remaiu unpaid after 
and :in said lease was a co¬ 
venant for renewal for ever, on the 
fall of every life, on the tenant’s pay¬ 
ing £20, within 12 mouths after 
every such fall. This lease was as¬ 
signed to. Jv F. dbd the inheritance 
haying vestedie B. B., be, in 1717, 

' upon the • doth. of one of the lives, 
-'renewed for.9& years, proofed J. C. 

W> F. and'R. W., or any of them, 
.-. should, so long live, a ritk the like co¬ 
venant!, fcc. aajn *e original leue. 
In 1739, the inheritance vested in 
A# B.« wbp in . that'Tear executed a 
renewal, which rooted the origfoal 
• lease and tho'ieaewolb 1717, and 
that W. F. (oue of the live*); had 
shed, add that the deasoe, within rife 
.limited time,.aeid thia retKwaLfbek 
v. and hombatoa G. F.' b his stead. 
V- By Ais renewal A: B. demised tie 
iandi ta H, F. in wham thcriatmt 


m 

in the lease had seated for 99 revs, 
provided J. C. G. F. and R. W. or 
any of diem, should so long live, 
subject to the former redta tiOMtne 
p*nm,tLc. And b this lease of 1739, 
die covenant of renewal upon which 
die qjssstiou arose, was b thedh 
words:- “ Provided always, add 
" upon this further aud express con-* 
" didoii, that if any of the, mid par-' 
" ties, J:-C: R. W, andG. F. shall 
" or do happen to die before die said 
“ term, .hereby, demised, and dial 
" such other person or persona who 
“ shall then have the estate and inte- 
“ rest fur the year* wreby demised, 
“ und then to cosine of and b tho 
“ premises by aurvivorahip, or any 
“ other way, shall not, within dm 
“ apace of 12 months next after the 
" decease of such of thani, die said 
“J.C. It W. and G.'P. which sliall 
“ tint happen to die, by-iiis or their 
“ deed or deeds lawfully, executed, 
“ surrender and yield up unto the said 

A II t ■ -m. 1 ' « * 9 


" such other persbp < 

M *hom the next gpipimeaiace rever- 
“ won or remainder dt .the Mid pr6- 
“ mites, expectant upon the aid 
H term and demise, shall llien rospec- 
* tively appertain, all his and'their 
u estates, term, and interest, made 
“ and granted by virtue of theft* 
“ presents, either absolutely or upon 
u condition in the said deal of sur- 
u raider to be contained, to this 
“ effect, via. thattfany sudi pepon 
H or persons tq whom such atnYeo- 
“ dcr shall be lUoi, shall not,within 
41 the space of into monjhi after de¬ 


livery of‘4ucb 



u of(tbe kndpremiaes to be; mad*tp 
“ m rtfr ty*Kt <x persons so somJn- 
<< the*jaerne, thefr executors, 

#.Vbfaini4tjators, andtawru/for tlio 

<ftarm of: 90 yaarai tdlieeia from 
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“ the 1 »t day of May last, inj to be 
“ determinable oil the death of the 
"said J. C. R. W. and G. F. as 
u shall be Uien living, to be nominutp 
“ cd by such party surrendering, and 
“ in such engrossed draft to be nam- 
w ed, and die death of the Inngrtt liver 
11 of them, with theJike reservations, 
“ coitditions, aud covenants as hi these 
“ presents are contained mutatii mu- 
“ lattdii, and widi the like conditions 
“ for surrendering mu t at it mutandis, 
“ as in this present /)roruo,.scal and 
11 deliver.die said draft as his, her, or 
11 their act and deed, then the said 
u surrender to be void, and then these 
“ presents, and all the estate hereby 
11 granted, shall from thenceforth 
“ cease and be void; and the said A. 
u B. doth hereby, for himself and his 
“ heirs and assigus, covenant to and 
" with the said H. F. his executors, 
“ administrators, and assigns, that ho 
“ the said A. B., his heirs and assign*, 
“ shall and will,yrom time to lime, on 
“ such surrender and payment, aud re¬ 
servations a foresakl .perfect, teal and 
deliver such deed, in manner as herc- 
“ in provided; and that if he or they, 
“ or his or their heirs or assigns, or 
“ die heirs or assigns of die survivor 
“ of diem, shall refuse so to do for 
“die space of three moudis after 
“ such surrender, that tlien the said 
“ deed of surrender, and every clause 
“ thereof, shall be void, and dus 
deed to remain and abide 
in the law to the said 
. F. # his executors and alaigns, 
“ for their lives respectively, and after 
“ their deaths, to Uieir Yxccutors, ad- 
“ nri ni atii to rs^ind a a ngns, for the 
“ remainder of the aaii; term of 99 

“ years herein mentioned. Dominated, 
“ and exprea^. under the same yearly 
“ payments god reservations therein 
“ likewise expressed; Mjd that the 
“ .executors,, adipiniafnUors, and ay* 
“ signs of die l\, and the 

“^urv^vor; or. them, radl aud mat. 
" ^xaceabljr, uul quietl^ hiive, W«f, 
-l^enjo^the uuie, wiOxout an. 


u 



“ let, trouble, or molestation of hint 
“ tbeaud A.B., bis hairs and assigiis, 
“ and any person claiming or ;deriv- 
“ ing, by, from, or under them, or 
“ either of them, for the remainder 
“ of the. aaid ,99 years, llie aaid svir- 
“ render. Or buy thing in this present 
“ demise to the contnuy nolwidn 
“standing. 1 ;. In 1740, J.-C. died,' 
aud in f?44, the interest m'tfce leasq 
was obeyed to. Hi W. (subject to 
incumbrances which bp has since 
paid) in consideration of £1278. * Iu 
.1749, H. W. paid ti» A. Q. a renewal 
fine of £20, and then nominated a 
life in llie place of J. C. for wliich 
tine A. B. gave a receipt. In 1700, 
G. 1\ died, mid in 1765, H. W. 
paid the renewal fine, with three 
years interest to A. B/s agent, and 
look his receipt nominating another 
life. A. B. continued to receive the 
rents till hi* death in 1751, when the 
inheritance vested iu the appellant, 
Ad hi the same year H. .W-, the last 
evthti one vie in the renewal of 1739* 
died. In 1774, II. W..applied to 
the appellant’s agent to receive tlie 
renewal Hue and the nomination of a 
! life, llie agent wrote to the fcpjic]- 
j Iant for permission, but notlrceiving 
any answer, he concluded A. B. was 
satisfied to renew, accordingly he 
took the fine from H. W. and gave a 
receipt for it, but the agent ufter- 
wards receiving a* letter from the ap¬ 
pellant's attorney desiring him to re¬ 
turn the fine, lie applied to H. W. 
who ccgsoutcd to take back the fiuo 
and giv Ap the receipt.' 'Hie appel¬ 
lant continued to receive the rent till 
1770; but m 1780, (after the Te- 
nnatry Act,) he brought ejectments 
ou die title, and in November follow¬ 
ing H. W. filed his bill in iho Exche¬ 
quer,.stating the several matters be¬ 
fore mentioned, a hd praying that the 
tppdlant. mkbt *be ..obliged!, to. exe¬ 
cute a reoeWa) of the snid lease puri 
•pant to llie ongtod lease, for the 
iftes bfceftnw (then faaifod) 

tendering thp fine and interest for the 
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frame according to the ii^felmode of 
computation, arid that the'appellant 
might be restrained from proceeding 
in iiii ejectment r 11ic appellant by 
big answer admitted the. original tease 
and reiiewiijs; but insisted that d\e 
lease badbecome absolutely void by 
uoii-per/ofjnance of the terms 6fthe 
pratto, tint incapable of Being set 
■«F^t^^ttin-facceptTirice'of rem^rtd- 
ric^; arid tbbugh iV \jfere capjfcli of 
beiiijf set tip, yet that appellants 
fethi-r liad .pot JwvCr to do it, 
having by<li jfadu tchflut for life, with 
limited powers made by a settlement 
iu 1736, Wl Winsisted that fraud 
hud .beep practised on bis father bv 
concealing the true tiine of llie lull 
of the lirc*. * u IapO was joiued. W it- 
nesaes, were' examined, and in 1 782, 
diei. court deefeed' that H. W. was 
entitled to a new lease for 99 years, 

I iroVidfid the Ifvcs Inst nominated by 
din, or any of them, should so long 
continue at the rein, and under tlie' 
covenant, provisoes, conditions, and 
agreement* mentioned in die lease of 
1739,u£.on the aaid’H. WYs paying 
to .the appellant \£i0 9 as a reucwal 
tine oil'die dead/of If. W., with in¬ 
terest from 1773, and also £20 with 
interest. from Jlie dmc it ought to 
have been paid*, together with all 
rent und arrears thereof, and that ail 
account rffiould be tyken, and die ap¬ 
pellant have hw. costs. H. W. died 
iu 1784,'wtrirn die respondent look 
out atlminiffrsrtiori aud Vwdfed the 
0 cause. From'this deciw'i^Mcacc. 
A. JU.,appealed to the J/viAjHouSe 
of Lords, prayiug a reversal. '^ When 
JJJford, Chance) ini', after stating the 
history of ccuewable leases 
. land, pud the principles upon. which 
renewals have l^u decreed,..said, 

. that under thp original lease in'IOto, 
there bad Deetf 127 years enjdyfaent: 
the old lease jsiklthe renewals not 
being found, were probably rwin f- 
af. the tiftifi of reufcwml. .That 
17^9 is in being, and cvnfems a 
gular covenant meriting tHe^Wfrc- 

Voi~ L 
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ter of shallow understanding, uuicU 
caution, and great perplexity, but 
the ponies themselves seemed lo bum 
considered it as a cmcuaiii for a per¬ 
petual renewal. This is a lease for 
lives within the stututl, fiiirly ~aiid 
equitably, and both parties consider** 
ed the lease of 1?39 us a |M-rpctuiI 
interest; for in 1740 a life fell, and *-• 
nothing was* done till 1749, so that * 
there was neglect on bddi sides. In 
1749 a fine was paid, and a life 
named on a receipt given without 
nity formal epiaTfbn of a renewal. 
From 1749 to 1700 it went on die 
same way. In 1700 unotber life 
died, and four years after auotlier 
fine was paid, ami another life iturned 
&m before, without uny formal renewal. 
Tims it passed till B. B. died in 
1771, when another life olso fell; 
and in 1774 the tenant went to ihe 
agent, named a life, and paid the tint, 
taking a receipt as before. On this - 
A. U. wrote to his' agent to-return 
the fine, w hich the tenant took back, 
and gave up the receipt honorably, 
consenting that hifr. claim • should 
undergo a fair discussion* The ques¬ 
tion then was, if this strange cove¬ 
nant was a covenant for a perpetual 
renewal?’ His * lordship said,: the 
parties seeut to have considered die 
lease us a perpetual iuicreat. It is a 
case of mere neglect and supincncss 
on both sides. It was said, that by 
the covenant iu particular words, the 
lenaut was bound trf Surrender .within 
13 months after.tKfc fell, of u life. 
Ilis lordship did pot‘ cfeuy but d;ut 
tbe’terid waivgoife it.W; but he 
said die want, of a surrefcilei' Tt* 
lievable in emfttt .'$&***» ctriV 
tended that tbeW^ri.: fraud oh The 
part of the terihbLthgt dicre WaVno 
Interest paid in V749/todtf thi pay* 
quart of the fine, and that dfctefor* 
did desft of die &*ui ape vik ta%bt 

bate bcdartbfcrv’coue^ftd from the 

landlord. Now baudiv wof to be pro* 
sumed, and in Ihfe cut hoi* appears. 
•Off the p4rt of dm Widford the Wffr 


:> 
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mnt wa*. that ha would W*W^ :aOd| Ch^tvBvog 
if he refused* tbttft wii a -ptoaky. L 
The earty may tba\ eJect'to haroa 
KpiQifie performance of tbe'£ovii«hL 
A case was mentioned of Freem 0 m.fi> J^U 7 jabj^ictJ 

hwe come' beta* hii fortfchtplm the -Crtm^jKijat 
mow covenant, in'whith bo refined^. be* Mioec 

relief- Hii lordship Mcollegted, it;■ &%.&£«>* 
k' wai ui Junfe 17 80^>ao4* the *»- 
rnaal of hii «Cri>e iq Jtf«rrqf V. ;ea5^fc{. ; thi 
Bateman, (tap.) ' Wai ip 1779- id p< 

June, 1780^>0 h41 tiiU mb- «e/o.coaM*« 

tcreat*.■ andno 
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tralrtfJift/K«4tibg powefaon of 
Ae 1 fittedd^d^, >^tn* riot bar that* iu 

r•V. Stedirt, T. 
lflOct ttjfttn fcijiif. SOS).' 

» 73L ^ ff&TAWu ♦. JekylL, 2 
Vca.Xi£)‘i<and WatfpUiHg n.'Wal- 

m, Lcjrd Hard- 
wkkffi&tot: to bite thought that a 
left* forliWfW t>ne, his executors, 
midmtrtirtJiitraWs, would make the 
eXMiiUft’ -or fdnumttntor, a speck] 
otxupajlt, but Lord Redttdalt dif- 
ftfrffm Lord Hardwicke, aaying, 
that, the 1 old'authoridee beer the 
otWf^iiy(a).' "And hia lordihip ob- 
wriad'thit the 1 title, of an executor 

taking on himself the 
admih Utradon dt the will, and there- 


RoL ;Ab. pt. OccnfHi»t, G. 2 r . J.. 

btit stated eoMfra by. Cbmv^r'in hia 

Digest, Ettata, F. 1. tit. Occupant. 

'Windsor’s case, 3 Leon. S3. U> 

ter v: Bbtler, Mo. 664. Cro. Klix. 

you Yelr/^f^Lowe «. Hurroii, 

note (d). 3 P. W.2fi4. Oldham v. 

Piekering, Caith. S76. 1 balk. 404. 

Harg. Co. Lit.,41. h. (n.) 4.- - 
8 0 
• f 

See more cases of renewal of 

leases, pott, tit Landlord and To- 
mi*l, n,(*y- ‘ 

And for cases on die Irith Tenan¬ 
cy Act, virkpott, tit Landlord and 
Tenant , kii. >' 

Of copt hold estaka.oarjrWrc tw, 
and whera cetltd ?*r -me shall be 
deemed a trustee for the first ttfcdr, 
«de tit. CopyhoUli^L^Landlord 
and Tenant, tl ■ '"V 
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132.A-rsnj»i«W of a term.for 9000 years cannot cane out•'future 
2000 ysera, Wan assignable interest term, to co mm ence after tbedeterm*- 
in the rkro Wkbf tWtwPr:.top- natiop of sn eriate tail. So its ter- 
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died, and then the sou died in his M. 1738. I Atk. 371. Vide Smith 
mother a lifcsthne . without ksue. v, Clifford, J. Tetin>U^p. 788. 
r (lie mother administered to her but- . 139- Trustee* .to' preserve -coudn- 
bundaml her sou, tnd then assigiied gent remohders cannot permit a; te- 
thc term to defendant Decreed, the uant for years by the deslructioqof 
defendant weH entitled, and. that the that espue^^b'hig .forward uire- 
term should not go to the BupbaodV inamdertO fcojwlf or another for the 
heir as atleudanl on the reversion. f3Htx^|3K>ae,~af # i^titHi^. trinber- Static 
Hay tor y. llod, T.}7\7* 1. P. W. field n Haberghamr. M. L804. 10 
'3fi0. . j‘i. ... / . s’ :*c»-£?8. Gttrih^. Cotton. J 

130. A devisee in remainder of a ‘ AdL 731. ,.-l Vet 

term, articles, far n valuable conshte- 524^38# .. H '. *• ^. f 
ration, to sell ft: tliis is a gopd Msigu- *. •* 

metit in equity, fluifjto devisee after- • • Where a lessor dies, in the interim- 
wards becomes a trustee for the pur- of any two quarter-days, who shall 
chaser. rfind v. Jekyll, M. 1719- he competent to receive the rent? 

1 P. W. 574.. 9 ’ . Vide ante 9 tit. Apportionment* pi. I, 

•137. A tenant for 99 year 0 * if he 2, 3. / . ; 

so long live, with power uf charging . Leases for yean, vide Landlord 
the premises with sums -of money,. and Tcnmil gtvnalty. 
joined in buffering a recovery, end do- Term created iu trust to'raise por- 
jgdared die uses thereof. Ink cratiu- lions or pay debts, vide. Debtor and 
gukhed die power, of charging the Creditor, ii. Devise, av. Portions, 
estate. SatUl ^Blackett % II. 17-1. i. Trust, vii. 

1 P. W..777- * a - Terms created for the purpose of 

138., A hoe levied by a termor for mortgaging, vide Mortgage. • 
years, u a forfeiture, but die rever- Term in trust to attend* die /inhe- ■ 
rioiWr hat jive yean after the expire- rhanco, vidt Tnat, \i. 
don,of thptenn, . Braudlyn y. Ord, 
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id Seccranee. 


14& *fW persons lent money; H. J685. 1 Venn Sfctf/-. In Jrffervt 
iP.Cook wlbortjpgif joints, and one v. Small, sup. Ld. K:' said, Where 
d: : tneraorfitar shall not base the two Income interested by Kay of 
6l^burthe taseentora of tbe do- gift or the 'tike, m*Xl 


14 fcl*p iftnon, lent 

died : .t&y .nrtiirw ifinil not 
w hAle.'but lhe kxeentort of 


sacttae 


' form 

butt 
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tbc life of 1. S. for omlty of parti¬ 
tion shall go to die executor, and not 
to the heir. Halbert v. Hart , H. 
1082. 1 Vem. 133. .. 

. 143. : If I. S. direct! by will that 
.£240 shall be laid out in lands, and 
settled on M. and the hears of her 
body, and if she die without iAae, 
then on the children of E.—died 
without issue, and then die trustees 
made die purchase, and couv^bd die 
land to the two children of E. abd 
their heirs; one died. Decreed, Uio 
survivor shall' not have the land*. 
Saunders v. liivton or Ballard , E. 
1688. a Vera. Vi, mid 3 Ch. llcp. 
214. S. C. Reported coutra , where 
it is sai<i, that if. die money had not 
been laid out it-would not snndve. 
Vide Jstou v. Small man, E. l?i*?. 
2 Vcijl 3.>6, where it was held, that 
between joint-tenants of die trust of 
a term, survivorship dial I take place 
as well in equity as at law. 

144. If a man conveys his house 
and four farms to trustees, j on trust, 
that h'ls -two sisters may coinhabil the 
house, and equally divide the rents 
and profits between them, this is a 
joint-tenancy; for though the words 
equally to be divided brtiretn them, 
do sometimes, in a will, make a te¬ 
nancy iu common, yet it is only by 
way of construction. Clerk v. Clerk, 
M. 1094. 2 Yenu 331. As where 
a man devised, lauds to his two sous 
and their hettsfor ever, and die 
longer live* of them, to be equally 
divided between them after his 
wife s death; held, a tenancy in 
common * in the sons, the •• latter 
words coiittouling the former. Blissct 
v. C rained!; M. 1693. 3 L^v. 373. 

143. A. olid B. arc joint-tenants. 
A. makes i lease of bis moieijr to 
commence on bis deaths if B. should 
so long live.. .TW* is a severance 
and the lease shall bind B. surviv¬ 
ing. Clerk v. Clerk, J*. 1694.^2 
Vent.333.’*V\ * ' 

148. Ont* ioint-tomant 
deed of gift ofVia moidty td his wife, 


with. kittnt to sever the joinlrlc- 
uaiicy; the deed was made to the 
wile herself, .and wui without consi¬ 
deration, and vohintaty, it was there¬ 
fore held void at law, mid canity 
would not relieve the wife. ' Mtnpe 
v! Gyles; M. 1700. Prt. in Clt. 124. 

2 Vcni.‘ 38.5. ;S. C. Where it is said, 
that there was an express agreement 
between the two joint-tenants against 
survivorship. 

147* A. devised his lands to trus¬ 
tees in fee, to pay his debts, mid cun 
vey the surpl'j^tOlnH two daughters; 
one of them married, and left an in¬ 
fant sou: her husband shall be tenant 
by the curtesy. liaUs v. Hall, II. 
1708. 1 P. W. 108. 

148. A. assigned a term in trust, 
to permit himself to receive the pro¬ 
fits for life, then to his two daughters, 
B. and C., their executors and adiui^ 
nistrators, equally to be divided bf- 
ttceen them, during the residue of the 
term, they paying a certain sum with¬ 
in two years to his other two daugh¬ 
ters. B. died, ami G; mortgaged to 
D. Held, that 11. and C. were te¬ 
nants in common by die intention of 
the father, which wus to male dis 
tiuct provisions for them. Ilainil 
v. Hunt, E. 1701. Pre. in Ch. 163, 
and the cases there refer ml in. 

149. On a partition in Chancery, 
every part of the estate need not be 
divided, but it is sufficient if each te¬ 
nant in common., &c. have an cqtuil 
share of the whole. I*6rd C/aivn- 
c/oiiv. Hornsby, ?. 1718. I P. W. 

446. .v . • .*/• „ 

130. Throobcmg jpiutly interested 
iu the trust of a. term, one of them 
mortgaged hu part /Held, a ^jw- 
mice, for joinf-Jteuanciei ere odious in 
.equity, and it Vpgjd be to the diaad- 
vantage‘of jflur mortgagor to construe 
it (jjiinsig *yi r *^Stojse,M. 
1710. "J S#. 148.. Art itref.w 
loves hot Uf .’multiply tAiufte/ dnd 
therefore 4 joibt-tcp^ciPfef ab inhe¬ 
ritance is* fhvour^fctdgw. . Fisher *.» 

i Salfcm ; 
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conyi hjtd knda 'to* fm'^Mrreona jnA 
thcrrfdn/andlhen tonb prove the 
ltlnda, jgfted to tdvfirttbomrtoney, 
end bo jgmtjy c^oc^rnad Sn profit or 
latt. HiW; they ware tonaota in 
Oomrnob; abdnot jointtcbahl#; and 
lwld af$o,'/thftt Where two dr more 


rTTC 


^uaJfy. 'and tako l i conreymiK* 
io"dieDf«adtJieirheir«, ihia »m joint- 
tenancy; but if liicy advance the mo¬ 
ney ^irt. uoMtufl proportion*, they are 
parrtwrt, add bdV^er the legal ettftte 
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apm-equality'of 
* Contingent uncer- 


luperiot Value to the 


merit. lmMdy. RittU, n. 1739. 
T Atlc. h 64S' '(a) $*c QWliam «. 
Hughe*; B Atk J469. iBu/ hto doc- 
trine to ffiefatt Ytfata ki pariitioni 
(where Mich^ Metirto/u-ara equal) it 
. the tut of LU- 


"ig&M .* & 

alike, make a • tenancy in/ common, 
and ao ithos bten held : for *00 
xea»a^ And #wiil,t^e. W 9 fd‘rnp«- 
ritwyeepera* 40 estate, and. make a 
teftaucy in eommmi. liptth y. Heitk, 
H. 1740 , a Aik. Ids. .fide Prince 
il. Hcylin, J Atk. 4931 *. ; 

.»■ 161« On a bill for* 'partition be- 

ain- 

UflF must ahew a title in.Lunself, and- 
not allege generally that fie la in pd 
aeaaion of. • moitity. Cartwright d 
PuUeneg, T. U Ma.^Atk. • S 8 fc> 
fVe I’arker Vv Genird.-Auib. 9|36J" 
...16S. .The coiu^iricUiiei agnhut 
joint-tenancy, arffc^Yetu-^t e*. 
tate;. and ao do cyiirjfof law noiv, 
though formerly-.alaey*. favoured it 
Home t. Hoots, T. 1747^ Sin! 
584. . 

165. Lideedtahich receive ihclr 
operation froiptkf^alute of un, 
the word* equally UM>e divided tnuke 
a tenoAcy iH cayut^H,. Sed aecu* iu 
common low roftvtddjifet.. in llig- 
deu v.\ uUttr««. 731. 

2 Ye*,.252, mid, 

tMattthojigh *dee<k lo' tSfrawsi be 
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receiver to bo appointed. Street ?. 
Andciiun, T. 1793. 4 Bro. Ch.Ca. 
4J4. 

l(D. Covenant by joint-tenant 
to xell, severs the joint- tenancy in 
cquhv, though not at law. llro&u 
v. Randle, M. 1796- 3 Ves.257. 

.186. Notwithstanding the inclina¬ 
tion of the court of late to a tenancy 
in common, an interest given to two 
or more, citjicr by way of legacy, or 
other wine, is joint, unless there ate 
words of severance, a tea unify among, 
&c. or au inferen^ of that sort arises 
in equity from tbe'^ffaiure of tin* 
transaction, as in partnerships, a joiut 
mortgage, 81 c. Mori cy v. Bird, B. 
1798. 3 Vta. 628. 'Pide Devise, 
viii. f-egsey, a. 

167. It is no objection to a parti¬ 
tion between tenants in common, 
tint other persons may come in rise 
and be euiilln]. tliut v. S/ade, M. 
•J80I. 6 Ves. 498. 

1 ()S. 'I lie court will grant an in¬ 
junction I* tween tenants in common : 
aga.ost dcMruc.iou, but not against 
pure equitable uuxrc. Hole v. Thu- 
*U* s, T. \K>2. 7 Ves. 589. 

Itifl/Where a house was devised 
to three persons as tenants in com¬ 
mon, mid they refused to join 111 mi 
ejectmeut, the court drcreed a con.- 
nilwiou lor partition, the difficulty 
being no ot.jocfmtt in this court. 
J antes v. -Siun/an, H. 180:1. 8 Ves, 
143. . Vide JVkeror.(ierurd k /\mb, 
.336. - Wanker v. Bay mu:,' A mb. 

m: . • 

ITO- ’Ttie. case of partition is Hi»- 
tiuct from that of exchange, aud if 
nothin al wtm cotidjemi us a spe- 
fcial Each jiaity; can compel 
the oilier lt> inahe partition, 'fhe 
estate ^tfie *at]ie.cijjp\ed afterwards 
in a ififftrci^qiialtlyi mul in another 
mode, adcl npou. a pri.icipfc com* 
pom»di^^%%tjf thv*c two reasons, 
that which .voluntarily* 

pnd provided miiliiiitf'nm.is'jdpMTi 
mere partition, shall liot.tdfuLa 


a will. Lord Elrkm said, provided 
nothing mure is done, lor it has 
been long established, (hut il the ob¬ 
ject is to do any thing beyond tlio 
partition it will W a revocation, at<d 
it is tried by tba fact whither the 
acts demeruinite any intention to go 
.beyond the mere partition, and not¬ 
withstanding the exprr**mnt* of the 
jmlgf»*iii tome of the reports, that 
Luther, vi Kid by, (.l¥,WJ70(s), 
oud Ticknrr v. Tirkuer , (cited 3 
Ark. 7^1. Amli. llO. 1 Will. 308.) 

cannot stand together; l end Eldon 
tbuiighl they were |ierfcctly rccon- 
cilcablc. yttlornry-General v. / igor, 
K. 1803. 8 Ve*.‘282. • 

171. On article* previous to the 
marriuge of \V, T. w ith U 1 ? . the 
father of IV.T. bound the whole of 
a farm as a dowry or mania^c por- 

• Ihhi to his son \V. T. nhmg with It. 
F. the one half of thf#aid farm to 
he the right , title, and inlrmi of ihe 
iW, wTuthrr son or ihnigliliT, if 

: begotten on the body c»f 1C. F. by VV. 
T. Held, that the issue shall l;o 
deemed tciumls in common. Tag- 
go rt v. Taggart, K. 1$03. 1 Scb. 
& Lcf. 84. Vide IIanbury v. Han¬ 
bury, cited 3 Atk. 372. 

172. There is this difference be¬ 

tween partition at law.and hi equity 
—the former operates by the judg¬ 
ment of a court of law, and is con¬ 
clusive on the parties, and the latter 
proceeds on convejances to lx* exe¬ 
cuted between the parties,, and can¬ 
not be effectual il the parties be in- 
cumpeleut to execute. • Whaleu. v 
Daiaoft, II. 1805. 3 Scb* & Lcf. 
372. / • •*" • 

173. Where under a commission 
of parrilioo directed to four commis¬ 
sioners, two cjitfereut rcturha.were 
maiie, and each. by. two commission- 
its, tlie court would out act upon 
sitbor,. but . directed I; cbinmissiou 
appoiqfijig fivd conimwaiooem; and, 
said lifd^hhiiccl^/pAirni^Qoncrs 
in-Jtich.ewitr art*-not to. ponsidcf 
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themselves as the agents of the par¬ 
ties by whom they are nominated. 
/fWwiiv. Northumberland, T. IS 06 . 
1) Ves. 153. • • 

174. It is doubtful whether a 

power to exchange can be executed 
by a partition*; for uuiit there has 
been a partition; there, crniuoi he an 
exchange. M'Quccn v. Farquhar , 
T. 1805. II Vei.476. >* 

175. I. S. devised and bequeathed 
leasehold, freeliuld, and Copyhold 
estates to trustees, their heirs, rxcru- 
tors, See. upon taut, to sell and pay 
debts, Sec. and after payment thereof 
to upply the rents/ Stc.. to A. for life, 
and after his decease, deviling mid 
bequeathing to* the heir or heirs at 


law of B., and the heirs, executors, 
&c. of such heir or heirs, to whom 
the trustees were diiected to convey 
and avsivii accordingly. Held, that 
the co-ht ireuses of B. Iicing also the 
co heiresses of the devisor, take not 
its crvpo returns by descent, but as 
jnmMnnins by.piirrhaxc, and tlierc- 
lore subject to survivorsliip. Strain? 
v. tturton , M. 1808. 15 Ves . 365. 

17«. Where n joiul-tenuncy is 
created uuder a bequest of personal 
property, io more than ouc, without 
words of scvyi^ ffre, the heir being 
also devisee, takes by purchase, and 
iiot by descent, if the devised estate 
i* not of the same nature. S. C. 
ibid. 37K 


ESTATE IX. 

v 

0 0 

9 

letted im Poxasion, or in Interest, tcith a fixed Right of Enjoyment. 


177. Limitation of a trust of a 
term to a man for life, remaimk r to 
Ins first, See. son in tail, and for want 
of issue male, |hen to all his daugh¬ 
ters. Adjudged, the %u*t to the 
daughters good, for there never hav¬ 
ing been a soil, the limitation in tail 
never vested,' ifat bad, the ;vmuindcr 
over would have been void. ///£- 
pint v. Dander; M. 1707. 1 P. \V. 
118. 2 V’eru* GOO. Salk. 150. Not- 
xcithstandmg that the authority of 
this case has been questioned (as ui 
Clare v. Clare, C«. temp. Talb. 2S. 
Wytli v. Blackman, 1 Ves. 202 ),yet 
it. now seems f*Uy established, by 
Stanley *r; Leigh, 2 P. W. • 68 (L 
Brooks v. Taylor, Mos. 188. • Ste¬ 
phens tf. Ste, hens, Ca. temp. Talb. 
228. Gower tf, Grosvenor, Ham. 54 
Sheffield tf. Lord Orrery, .1 Atk. 287. 
Pelham r. Gregory, 5 Bro. P. C. 
435. Ode *Fbnuereau. Dong. 470; 
Mauh tf. -Marsh, i Bro. Cu. Cb. 
293. Knight vi BUis, 2 Bro.Ck 
Ca. 570. Hockley i>;.‘Mgwb^a 
Bro. Ch. Ca. 82; The trsuHjff: 
iphich cases is, (according to flr.i 


Fearne) " that whatever number of 
41 limitations there, may he ajter the 
14 first executory devise of the whole 
“ interest, any one of them which is 
44 so limited , that it must take effect , 
44 (if at all) within 21 years ajter the 
44 period of a life then in being, may 
u he goad in event, if no one iff 
44 the preceding executory limitations 
44 which would carry the whole infe- 
u test happens to vest; hut when once 
44 any preceding executory limitation. 
44 which can ies the whole interest hay- 
44 pens to take place, that instant all 
u ih% subsequent . limitations become 
u void , and the whole interest is then 
44 become veiled” Frame's Cont. 
Hem. 407. Tide also die notes to 
Doe r. Fonnereau. ' -' % 

17H. P. gave tw«Mhhds of his real 
estate to bis son, to hold .to him, his 
heirs, and assfgn* for tter, but in 
case he die before* lie'attain 2I # or 
\i iiiioQt issue, ihen' to the testator’s 
tiife, her heirs and aligns, lie son 
died aflkt Hi mUhiout issue. TleSd, 
a vested nitfetestnffeb ib* die sou, os 
beaUuiucd 2 l^mid though hp died 



ESTATE XL 


<ki* 


without 'ma t . that it did not to ow 


Jr 


tbont mat, real it did not go < 
to the mother, but deacended to 
heir *t lew. W a/A t. Ptin ton, 
1744. S Atk. 19 J. In tit afro, 
ciue, tie toord or un lourfrpud to A* 
• copulative. Heteeoei&aiai 
t-heran tin cate hot tome p a 
Uoh, mod bArA Ante teienea tie 
•ame cotultaction. Vida Sowell m 
Garrett, Mo. 483. Oo. Kin. SSLS. 
Price v blunt, Polloxl. 645. wit 
kci o. Surtees 8 Sir*.) 17j. Fram- 
zmugh*m *» Brad, J AtL. 390. 1 
Wil». 140. C VetSUli- Wright t. 
lump, J T. R. 470. fide etuun 
Read®. SmU. OAtk.ftttJ. Rxluud- 
aon v. Spraag, 1 P. W. 434. Dob- 
bma t. Bownun, J AtL. 406. Jack- 
v.Jackaoa, 1 Vea.317. Riowo- 


tword v EHvuud*, e Vn. 840. Ec- 
ci^l«. Urooko, l,Pk W, 414, (n. « ) 
buuitval t. Ci(t w, 3 A^u 86. 

the ruuog of which aholl 
be Mhpcaded till a condition per¬ 
formed. RountUJl *. Cu> rcr, Q Bro. 

Cb. Ca. 6l. antb W Condition, i. 

Vt'iti i*a vcvled mforaat m chattel 
Vide Btfate, jui. 

X wbat tune a legacy ahall bo 
deemed reeled a the legatee, rule 
fry, u. 

hen poitiooa dull be deemed 
Mated, and when and bow die nme 
shall be raned and paid, tide Pot - 
tlOM^U 


TSl 

deenu 
* 1 ! 
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Contingent, %nli a Right accruing oh a iubtout Event. 

For thie claaa of caeea at Uigs I Runaiudu Contingent. 
%*de ante, bt* Devue, *i. j 


ESTATE XI. 


legal and Iqntable. 


170 Trait cetafoe an to bo go- 
termed by the aoipe iulea, and -re 
within the tamo veoion aa legal 
catate». PHUfi *. Tkdtpi, K. 1701. 
1 P. W-55 iWlbwaun hat ob¬ 
tained yat»«a«Jly, for if there waa 
nvttheaaaae luk.of propeity in all 
couita, Ihmn woold be at aea, and 
therd Would be tfca utmoat unerr- 
tamty. - If h M re the roka of do- 
Mint, nxjmtceJkmi and borough 

Thera ia a fommo 
fmlniolYThatJa wall aa a Ugal or 
tiu. 'it* hkumftgMrti mltaMU tt paa, 
•cri aa well m hefting on taili of trad* 
a* ol legal eaUfoa. ThuoieOo**- 
crptNiu out 

te* 



dama, and ahtw bow £u it ought 
go; putupt, u fariy times die i 
entity oi keeping to it was not aeen 
oi thoroughly conudemh Bantu y. 
Hatton, H. 1738. 8 P. W. 719. 

180. A. denied £\OflOO to tau¬ 
ter* ia trait, to be Imd out m lands 
and to be willed on 1). for lite, with¬ 
out wute, lema'mdar to buateea end 
then bcuaforlheldcofB. to wppoit 
contingent remainder*, with a power 
to B. to make a Mature, .rtmatudci 
to the lima of jne body of B. io- 
niamdeu over, and b) tbr tame will 
dmard knda to B. to the aame ukca, 
apd died, leering C- exciuiur. B. 
Mtrd,C. lW ttfeutor, hM the deeds 
lotting to the hnds that vuir in liif 
wids, tod to lute the money laid 
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ort in laMs ffld sa&tL Decreed, I rfas 0* feAmarf oiMftfag, Jrf 


C*irt, ; add WiuA rtr fow ro«U not pet-unit 
widrtW ***r M fr fed (*e former intention 
» B../pr fiee* dtpiohstrab/c, it should fair 
■torini/ preoailed, the tide of late notbcidji 
l; rfW etfictbfe > Jtbe construction of 
jCMtf to wowi, but ta tbo nature ond opm- 
lAal de- tidn of tbe'tabte oriutemt devised. 

A A . ^ a • ' ■ a J. . . - M 


fo-fe brought 1 idfo thgL'court 

.b^ SghSS 

foober irfiW txr b* settled i«r1 
fcc. aont bat.hfUw^pimoD of 


liavo an 


sued, awl <otitoqu*ritl jr to fa&Witled (Vide the other ernes 6 h this subject in 
to the ddedi feUting 1 thereto, though Bale o. Col man,' 1 P. W. 148, tt 
M to the lamjj, to.be purchased, that «*fe,-tifl Derfa’/ vlii.V Ijsittie din, 
being executor*,-and in the power of Unction which has been Made bettc&n 
tbei;$6afrfcyHv»f» to'be tenant for trusts ewculed and executory, seehu 


lift, wh^romai 

Stt&KS 

oss this subject. 


et to hi* tint, ttc. to hare occasioned grarter dw'ereiict 
Voice, T. I VIA. « of opinion.. Vide Lord Glcnorchj 
many of (he cases e. Boaville, C«. temp.TaJb.'ft. B<v 
he distinction has berta r. Dixwell, 1 Aik. 637. Wright 


tern IWI oat/JCUa*t"t UMlimiWII ISUS wiw i.a/ianm, j 

been tfiben andrtHtd upon between v. Penmon, Amb. 358. Austen 0 , 
legal qjut cmytable edutes; butfrnn TTijW, Amb. 370. White v. Car- 
Austcu r.TayVw, Amb. 376. Doe ter, Amb. 670. Bagihiw v. SpeiH 
0 . La&iog, 9 BUrr. 1106.' The opi- cer, 1 Ves. 156. Bastard t^Probt, at 


nioH of Buller, Justice, in Hodgeron 
r. Ambrose, • Pbitg. 397, and Jouej 


the Rolls, E. 178a, in which the case 
mi, “ P. PoufuaU d*wA fo A., 


ff. Ainbroso. CWug. 397, and Jones *«, i*. i'dtrtMfl-ddWsed to 

v. Morgan, l Bfo. Cb. Ca. 806, it B., andC., and-their heira ifnd-aa- 
stendi that such distinction dots not signs for ever, to the use of them, 
now prevail in courts either of hf* or their heirs, and assigns for ever, all 


tion of the iesfittpr is equally attended upon tnist, to aet the time out in 
to, and tit sam'ldtitude admitted ih such maimer aa'they should approve 
the con^rnaiori ofytords ;lharwhen for the benefit of the teetafoi^dHiiah- 

... . . JT.. * a ,| . • • -I -. iL _ • . --* I 


Me tet 
their : 


iiftchnicahcords only, ter Jane, tnd 
r/ mkinh • mmi> fie thereof to lay 


ter Jane, tnd tjfo- yartts and proiits 
thereof to lay on and Bpblj for her 
moat «lvarttageMiii£tt the: JWdM at- 


cictdty cbfteetcdfront ale context that .. 

he Metmrtkni'Us Itof Other'ianf kts wad on her a^dtig that 

intention fib# 'p*mli0gaijist: their the mi* mfe**. thesurvW of 
teckrdcal mpo^bud therein ib^ or tbrhe.rt dgroch twnror, 
natation u3^0dthptffm*i& should, at counscishcukd^ise, w,«- 
phmation. itke:ithA **&*£';<* f 

•Kfc 


roWkeciVMiluit . lambcrs^ of filf or ba/^arried; 


•'fke^iffnwnors, 

ul dww for:her 
mV Hen on M 

wk _.a « 


ohwn.'9'AI 
to which . 

Met the ' testdor . 

.** hein of the body,” i 





tflrijhou 
linriiody 
dcvbtduU 
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his said ml estates to his brother /.• 
Pownall, his heirs and assigns for 
ever. On a bill tiled by the daugh¬ 
ter ami her husband, to have tin* trust 
of this will carried into execution, 
Sir L. Kenyon, M. K. declared, that 
on the true coustrnction of the will, 
in the events which have happened, 
the real estate ouglit to be settled on 
.Mra. Biittaid for J ife, with remainder 
to her tint, and other sons successively 
ill tail genera), remainders Id her 
daughters in tail general, as tenants 
in common, with traa&jsnnaiiidcrs in 
tail general, with remainder in fee to 
J. rote nail. And his honor ordered, 
that the master should settle proper 
conveyances according to such direc¬ 
tions, aud that the defendants, the 
trustees, should execute llic same." 
Reg. lib. A. 1787, fol. 415. N. B. 
JUis honor mcntinneila rate of Lloyd 
v. Jones, coram Lord Korluington, 
in ithick Larrl Northingtou said, he 
concerted Lord Haiti wicke to hate 
admitted at last, the difference be¬ 
fit ecu trusts executed ana executory. 
I ide Dodson r. Hay, J13ro. Ch. Ca. 
404. • 

181. The legal interest in a lapsed 
legacy is hi the executor, but die 
beneficial is ill tlie next of kin of flu: 
testator. Oxen v. Owen, 15. 1738. 

1 Alls. AQd. : Fide -Foster d. Munt, 

2 Veru. 473.- : *I*egc v. Rage, 2 P. 

IV. 489. . • ? 

162. As an Ur does not take real 
estate bribe ixvtentioh of his 


tenr, botJjj/'the art of the lot, so, 
with fegiid to the pesaohaJ, the nrx( 
of Jon take in satouMpab intest ato , 
and not by the intention of the testa- 
tor.' : ‘Cfam v. Ouetf, sup. Fide 
Ragirtdl it'. Xhr, 1 P/W. 700. Page 
r. Page, .2 P. W. 489- 2 Sti*. 820. 
Peat c. Chapman/ iffts. 542. * Man 
«. Man, 2 ^ 51 ^ 905 . CbesJyn v. 
Creswgll, 6 wo^iC. 1. . A* *• 

183. Thepot^« m 8> Jac. f. 
«. 19. s. respect to1ef4 

estates, itmafbe followed as to equit¬ 


able ones: it is rasy to turn a legal 
into an equitable interest Jf equity 
was not to follow the • law, inhnite 
mischief would ensue; and if parlia¬ 
mentary provisions as to legal inte¬ 
rests were not to be pursued as to 
equiUble •interests, it would defeat 
the act. Sir M. Hyatt v. lioile, H. 
1749. J Atk. 183.V 

184. Devise to the wife for Jifc\ 

remainder to trusties, to preserve 
contingent remnindm, remainder to 
A. for life, mnuinder to trustees; re¬ 
mainder to die heirs of her body, n> 
luaiiidiT over, widre declaration that 
she should have only an estate for 
life. These im*. legal estates. Thong 
v. Bedford, M. 1783. I Bro. Ch. Ca. 
313. * • 

185. Where legal aud equitable 
cstales meet in the same person, the 
equitable merge in the legal. A ccr- 
taui estate is covenanted to be con¬ 
veyed, and is not so, the breach of 
(he covenant is iu damages, and such 
damages are money, not lrl, iu die 
hands of tin? party injured." Hade 
v. Paget, E. 1784. 1 iiro. Ch. Ca. 
5<S3. 

186. Where the eqnitable and legal 
estates, equal and co-cxteusivc, unite 
in the same person, the former merges, 
therefore, where the former descends, 
ex parte pater na, the latter, ex 
parte malerm 1 , upon ibeir nniem, 
the paternal hciV has no equity. 
Setby v. Alston, K. 1797. 3 Ves. 3.39. 

187. It stems that a suppression 
of deeds is a stroug ground for the 
interference of a coilrt of equity to 
preveut the operation of a fiue, even 
in the case of a legal estate, but in 
the case of a trust estate it is clear. 
Bowies v. Stewart, T. 1803. 1 Sch. 
& l*f. 225. 

188. Where a man having legal 
and equitable estates, ubder a con- 

; Up* I, Revises all hi* messuages, lands, 
kt. ‘anfl dies, stmfitig quite neuter *1 
'ft lb* £mitab)ee*Utrs under die con- 
bis death, the court mutt 
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«y those word* operate to the same terminating With that life, aud a rc- 
cifuct as giving all liU lands, &c. Ic- maindtr following to llie same tnis- 
gal aud equitable, provided the latter tecs, uj>oti tin* dnilli of the tenant 
wre conveyed, and if not, theu the for life, for a term of) car*. A sub- 
interpretation is, a wift.Jo, oye all, sequent remainder, tiierefore, to the 
•'if * they.can be b*d, specifiaiUy^ nod him* of the body of the tenant for 
ifnot|tlich |m deyt9Ljf Uielc^al estates, life waft held a legal estate, uniting 
such, a* be cabpaair, .ind such ;Jiw with the' legal estate for life, and vest- 
eqditable estatesVa he, or hurepre- ing.: an. estate tail according to the 
l^ntativca .after, his dtyuli, _aholl be rulo.in Sicily'* case, not an equitable 
able, to prociire a title to. -Aid as to f estate, capable of taking effect only 
all the resty it is. a direction to the as a contingent remainder. The role 
executors, and against those to whom in SkeU/o case lakes effect where nn 
tlu? testator, has given the personal estate of freehold, though during wir 
estate, to lay out so mncli as slotll be dowhood only, is given with a suliae- 
liecessary, pot to. procure title to tliat rjuent limitation by the «unc instru- 
estatc, but to any other estate tliey ment, to the licirs. There is no ob- 
cap fiipfc Jirtyh icv. Moitck, IL jecliou under the stat. of Hen. VU. 
1805.10 Vcf.609, Store fully stated, to a line of laud* taken by * feme 
uniti, tit. D&ise, u pi. 4*£ El Me coverle, ex praviuoni dri, if the heir 
Whitaker v. Whitaker, 4 llro. Ch. iu tail joins. Curtis v. P/ire, H. 
Ca. 31. * . 1806. IC Vca. 89. 

18!). * A rcihiaiuder in fix? by settle- -- 

meut to trustees wan limited to the Of legal ami equitable assets, vide 
life of the tenant for life, tbongli not Executor and Administrator . 
so expressed, I he object of the trust 
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risted Interests in Chattel Property. 


190. A dear vested interest, is not 
to be devested, because tbe express 
contingency iupou" which it vu to 
devest dpi not happen. Harrison v. 
Foreman H.1800. 9 V«s. 207. 
Mackelle. Winter, 3Ve*..£.S(>. 556. 
Perry v.‘ Woods, 3 Vca. 208. 

191. 'The right to sue 'for money 
lost ut play, by 9 -Anne, t. J4, is a 
vested interest,, and posse*, to tbe as¬ 
signees of. , i bankrupt. Brandon 1 . 
Sands , M. 1794. flVes.jun.514. . 

192. Bequest, to testator's wife for 
life; and after her death to be di¬ 
vided between his pftJtb^n aod.sasfeft 
in equal shores,, but..iojaw*rf M 
death of any ojF lliem ij j^lifa^uic' 
of bis wife, ihe shares or nib.dr'^er 


so dying, to be .prided between bis 
or her childreu. ^His lxotior held the 
share of a deceascrthroihcr, who died 
in the. widow a life-time without hav¬ 
ing had a child*-vesigd, subject to be 
devtOled only by hi* depth, in dm 
lifc-tiine of tbe tfidow leaving chil¬ 
dren, which lt «yeal 11 .it having hap¬ 
pened,bis representative was held en¬ 
titled. Stnither v. WiUock, II- 1804. 
9Ves.fl33. 4 ; • 

198. There is.thik distinction be¬ 
tween feod iihU pcwonsl chattel; 
tbe foij^ kWd Iiy IHlc, and the 

n ^ M- 1806 . 
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Cam of veaied legacies, andat [ Cam of p*6qm, whryo 
what time a legacy shall or ahaD not and when aqd how to be tai 
be mid to vest in the legatee, vide paid, rjd* tit. gbtfim, i. 
tit. Legacy, is. | ; ., <> 

. ' . y*#? 

• * ... A n: •*:*/.• 


XIil • • v* a 

/.* C • 

*: •. ... > • 


794. Portions t>y a marriage »et- 
tleuicnt lo be, paid, transferred, or 
assigned to ibe.a^n at 21 , oud to the 
daughters at 21 ,or tnapiuge, if after 
* (fte death of .'their patents, with sur¬ 
vivorship amotta them, if any should 
. die before the ahpre or shares should 
become pejablr, assign:vblv, or trails 
ferrabk , upd a liniilatiou over if there 
should be no child or children living 
at the death of the survivor of the 
parrots, or /being such, all should die 
jiefore the ftiud should become so as 
. ifbnwud, payable, assignable, or 
trauslerrable. Lord Chancellor would 
not determine whether a child of 
tfcir marriage, attaiuing 21 , takes a 
vested iuterpS jn th^ life of his pa* 
tents, nor that ^14 children should 
stand in di# Waee of their poreuts, 
nor that a chflddywg without issue 
should have no share.. Legk v. iia- 
vufitld] T, 1000, 5 Ves. 452. 

IQ5 .By iatdaritent in October, 

. 1737,: -aftef 4 ibp /oianiage of John 

- - 


- 


"Si 



m.kv* mttiemert w JiM Wift, upon 
consideration of C.'^JU i giving, op 
the forfeiture, and securing the like 
■am of ASOOO tot; the. beiiftil of 
her and her issnity W»d that C. L. 
hu paid to J. R'. or bia wile, all 
llic interest becoming due since the 
marriage, and s in Baonuucc. of the 
mid proposal, and in/conslderatiou 
of the marriage already had, kc. 
the sum of £5000, aecufed upon a 
mortgage for 500 yeari, was settled 
to the separate use of E. L. for life, 
and after her decease'upon the same 
trusts foe the children, as Were de¬ 
clared with respect to*hp other sub¬ 
jects of the settlement, .after the 
successive life interests of .3 lit. and 
his wife, with a provMpp./for main- 
lenaoce out of the £5QQ0, and the 
ultimate limitation ao. to toft fund, 
to C. L. hia e*ecuto»r Aci-. By in¬ 
dentures in May, '.uQt&; Elizabeth 
Legk assigned to Elbmitk ife hettek, 
her executors, 8 u. onar-JouKh of tho 

funds aririas dariuf her liftWnd also 
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P. L. H. d*e former hatband of Mn. 
S. took, st the lie of 81, a Tested 
interest in oi&fliiaftli of tfae several 
funds comprised iir (be settlement, 
subject only to the iifcutere* of his 
father and mother, add is (be mother 
who survived the fether,hid £% nad 
to Mr*. S; on»mMirib of her whole in- 

trauifer. Tbit "'ip oppoaei % the 
Mj S^fioRtbild ofW'i^; 
tpnfendkiff^ftit W, p. L. n: did not 
take « v*6wd MWfcit; iusistu^/fr*/, 
that tto’sbW mik parable tinder (Ite 

death of the 
fittherdu ihotherV and ttcoudlif, thut 
all Iha.Vw^ were given over in case 
no oolft': Mils.jIHinipar the death of 
tkh fathtir aiHfViniher. To the Jint 
objeCtron, j)|a\ctiffi replied, that the 
cuo. io wWor survivorship is to talc 
place, bil lot' happened; for upon 
the true^ coiUtructiun of thisselile- 
nssht; 'thij shires are for this purpose 
payhBle it the % of SI or-marriage; 
therefore Hie share of W, P. L. It 
who itipinetf’JJ, could not survive M 
any other: Tfii tb' the proviso, not- 
wiilistaii(Kni[ibe literal import, they 
•ay ith»list W ednstrded agreeable to 
the apphnjtrt’intention . and reason, 
to apply tttWfto the ddtdi of die pa¬ 
rent, withofi^ving' had Or leaving 
any suefi idtifft as before spoken of. 
vis. »oriii'^fftat?ninjfSl, or daughters 
attwnirig^tSS^'or totfrilge. ■* &- 

t^feriterid^'t iuppbfiug 
the ptoOti id ‘opttit# deedrtiidg-to 
the Itterit imports'll adds to 

Mre. ^yei 


68? 


MM art 00 afike, thit ihcymsy nil 
be ccrmpcebended under one gmciml 
description. r lTie trustees are to 
slaud possessed of the first fund dflcr 
the d^tk of the wife, who alore 
had a life-intercat in that, and of the 
other funds after the deaths of liio 
huslnSrd and vjife, entitled to tbo 
interest for life, for tbo benefit of lira 
children, if more than One, equally 
to be divided among them; and to 
be paid to tbo sons at €1, to tbo 
daughters at that age or marriage; 
hut if a soil sfcojtd.attam'gl, era 
daughter attain tint ugc f or be par¬ 
ried in the lives of the father and 
mother, entitled for liferespeclively, 
the shares of'such sons or daughters 
were not to be paid till their decease; 
and it warf provided, that if riuj rtf 
such children 'should din before his 
or hfcr shure’should become payable, 
the shares of him or her, so dying, 
should gb to die survivor in the same 
manner as the original shafts. Had 
the deed stopped here,.: after tlitfde- 
cisions that hard bertd* hiade, it is 
dot possible 1 to* contend dint' die 
shairs would not liavebmi vested at 
the age of. £) or njSrriice. The 


shtirs would not liave.bmi vested at 
the age of. £) or hjSrriige. The 
words “ payable, asskjiableta'triiiB- 
fermble, .havfe cijffeSnt ac- 

crtrdii^ to tl>e; ^ 

joymoit of t* i4^ :, e«ided for 
life *i* not • f^tyirekea' &'• Upon; 
it b the refof^pnrildea; m & right 
wtiirti Kx\*a#t&frj aih5porpow, 
•shall noth 
racn£ ; W 


4H 


TS 

at in. 



is by the 

hnbject of < _ .. .. _ 

tlemeub. But the mstoul 
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words mast be taken in their first f*c- 
ccptaliun, and not in their rretuctive 
flense, for ]»articular purposes and 
pcis*>its. H litre the rights of the 
children were the subject of consi¬ 
deration, each'child was declared to 
I* entitled to have his or her share 
paid, assigned, or transferroit at 21 
or marriage; it is in unother clause, 
m icb reference to the tenants for life, 
that the liine is altered. As between 
theniMflves the time of payment must 
be taken to be unaltered. 'Hie con¬ 
struction upon these settlements is 
established by a variety of ra**s from 
Umperor v. Rolfe, (l Ves. 208 .) 
down to Hope v. Cliftieu, (6 Ws. 
499.) particularly by Jcffrki v. Ileii- 
noH9 t (6 Bro. 1\ C. 34*8. G cd.) in 
which the decree made at tlie Kolls, 
and affirmed by 1-oid \ort hilts'toy, 
was also nfiiriwHoJr uie Hoiihe of 
Lm* 1 . *' lu that case, Exchequer au- 
uuitiea were settled upon lire husband 
and wife for their lives, and after 
their denlhs for the children of the 
marriage in equal shares, to be as¬ 
signed and uiadfe over to the children 
respectively at their respective ages 
of 21 years, happening alter the 
death of die survivor of ll»e husband 
and wife, if any attained 21, in thur 
lives to be paid, assigned, and ms.<l«; 
over within three months after the 
death of the survivor of the husband 
aiid wife, unless sooner directed; 
with a proviso for stirvivniship among 
the children if any should die before 
their shares should be payable,* and 
another, - that if there should be no 
child, or all should die lieforc any of 
their shares should become payable, 
then for the husband and wife, and 
the survivor;, and the executors, and 
administrator! of' such survivor. 
Hicre was'; only one child; a son, 
who attained 21, but died in the life 
of hii mother; who bad Mirvivcd hrr 
husband. It was deb rmined, first 
at the ilolLj, afterwards by Lord i 
Chancellor, and ultimately by the ! 


House of T-ords, that the son’*exe¬ 
cutor, and not the mother’s, was en¬ 
titled to the Exchequer annuities. 
That was a stronger case than the 
preseftt; supposing the question de¬ 
pended upoii the clauses of the «et- 
tiemcul stifled ; for the first declara¬ 
tion as to payment at 21, had the 
qualilkrqtion of happening after the 
death of the father and mother; and. 
the question was not upon the survi¬ 
vorship between, the children, but 
upon flit- limitation ovef to lilts pa- 
reuta as agaiu9t whom it could not 
Ik* said to be tmnsfcrrable till after 
tlu- dialh of the survivor. '1 here- 
fore clearly W. 1*. 1> K.upon attain¬ 
ing the age of 21, took un absolute 
interest in his *huro, uulr*» it was 
rendered contingent bv the proviso 
bclorc alltidrri to. r l he purport of 
fnl'*s.orQvi^o, iis lar ns it is material 
to this enw, iV, thin l/lhere snluinl K 
bt: no child living at the deatli of 
Mm. L. the i'ilUX) blinll return to 
C. L. or liiy represenlalivi and if 
there should be no child living at the 
death of tho survivor of II. and his 
wife, die second fund of 
.si: on Id go to the husband, and in 
:lic same event the third fund should 
co to the wifi*, survivor, bis* or hr r 
i xi.ftitors, 8;c. The contingency is 
m> plainly expressed, tlat there is 
great difficulty in c the argument that 
nothing shall go over under it; if 
there was auy thing equivocal; if 
the event was the death of all the 
children before the portions were 
jKiyahle, that could be so construed 
by reference to the two jxiriods, as to 
make it consistent witli the vesting at 
21 or marriage. Bui here the con¬ 
tingency is’so plain, that no> w ith¬ 
standing the authority of Hooffrork 
v. Dorset, (3 Bro. Ch. Ca. MHf). 
Ijis honour doubted whether lie 
should be justified in oew moulding 
this p&vfco, so a*to qualify it in that 
manner. f Ibe words in dial caffe, 
and in Ueiuict v. Seymour, (A mb. 
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HI,) were different; 10 were the I render* it uunecewary to deride 
circumstance* :m In tlu % probable in- , eilliiT of the q*icMi*M»H # upon wliic i 
lomioii. Uo’/ti v. i*V7 t (CW •J?lh *: lli. *- (limbi'* lm«; ton expressed. 
lUmun, 1 i tf!),) is tuiolber uuthoiuy I The ri-bl In ma.c tin. aliment w 
against the supposed rimttnicticm; I ck-ur. One of two iwiIh inuxt ha«- 


but there is nu Irani of tktlcase iu 
the rr^gistci's book. Am ttf Ho/i i, 
Cli/tJfM, (sujJTi):Lnnt Chancellor, 
\\ luitcver h'n ‘jnclibdlin*i migty have 
bjeu,rcilarabditt^ < l ,M -* l l«. t H at l [ 
i**i child wusjitiog at the death of 
tSio tKthcr, the representative of any 
drc.cuicd cliHd . might have taken. 
There was no case for u decision 
tiixm llial point, Um father leaving a 
child; a.-d the Lord Chancellor cx- 
p* « .«!)• tlfcbitHl it wai annecwJ^r> 


pm, either Mrs. (Im'tijiM would 
ilie before- her tiicllur, or slie would 
survive her mother. Il mIi" died |*e- 
foru her mother, ro valid objection 
Could he raid'd upon her part to the 
plaiulttr* claim \Jiafcver roustnie- 
tion the pi o\ imi mpy receive, for if 
by constructing it against the latter, 
and according to d»T* alleged spirit, 
it was to be cmiM'lend s* applying 
only to the i.vcul of no child aimro- 
1115 til, then W. I*. C. R. at -I# 


li.l.mv lire am XI 11 win mi.inA* U* 1 -» — . . 

*1 ■ decide tl«i.f a ifctlwliiMi Li I Would Iwm ««».«. the aUohrt* »«U> 

0.1 here butwventhc .£.1000 givei.by ! ret. I:p** U» l««al co»Hmcl.on 
C 1. h:iJ (ho other lunb ii: 0- M- I >» • * *"■< n..«r ■Mmnl. '« 

llnm'dl of 17:.:. l!-c tr-. a.M. k ! " 1>u!; P 'T"'Z 

tlnl l.c bnd n, 17 VO. » uii-%1 one *ri. j Huidr.i;, uwl ;l wm.I.l be: qu re un- 
,,,,.,,1 Mr*. !-*• wWrb ImI for- nialcnul to A.«- II. «lut I* 
fjibrd bv marriage without consent; ! «+.« to do. !>••« Uic ocher nip- 
ami untwid'itmuiing llmt he k»W » ^U.m ll.e 
a.'other sum of lire into..- | u^ou wuirJi du « *i«; Uup* 

lio'. t*» Kttle that jiulin the w.iiio : he taken from Ifco children having 

J 1 ntiuiuul ill; *o the plaintiff n|»re- 

anting her former husband would 
Ik. in tho name j*iliialun uh *Nlrs. 
iiOih 1 ui die case of hope v. CliJ‘/lcn t 
iupni. Hi#honor yul not see how 
, the proviso, acci'rdktg to any con- 
f. I V.tucUuu, * could puuibly givo any 
i. ! thing to Mr*. H.—Mrs. L. might 
,, . C,rm -» KhXi ! n.Lse u V Vl,ether, as the 

“ S sss *» ? ■ -at 

ji provision Mas made and for.cdcd. 1 • roeanl ,,^ 

C.L. aaivcd to settle another sum in ; l ,|,, d 

L of Lt; and to ustlle it, not £* J. ‘‘j" ^ 

n provided iu the seUleuinU of e.uld should1»^n i!w 
1740, 1 but a* tlu rviuafter mcmiowd. claim ,,f ilri - ^ 

1 r« was absolute mailt-r of thut turn. 

1 Iu might settle a. be thought tiU 
Whatever tl.er.forc is the oucralnm 
of the proviao, it must bo the Mine 
with rc*|wet to ew;h of ihe fund* to I 
which it professes to nteud. 
the aasigmuent to tires pla.iititl of the 
contingent interest of the fourth pjfcv 
VoL. 1. 


__jial 

ii-. unicr as the' fonucr sum is as- 
s-u.icd; uud.es by that the only event 
in which -it.yvas to rel.un l.i C. L. 
w w die cvCijtfof no child altaiumg 
' 1 ! nr merriige, tl"* pr..vuo ought to 
be run rained twSat his i. .nor d.mM- 
ed wliother.WWj? »h- re wu^ a Mtf- 



clause of surv.v , . 

v. Aletcaljc, Lbnt 8aU»rd . decree 
%\as reversed, (fjdt.' t M(P . f- C. 
3 ty. a ciln.) and that reversal u an 
ainhority for ll.e tk«Axi iu Hope v. 
Ui/ilcii, supra, 4uJ for- the opinion 
.hw honor had det'rrefMh Accord¬ 
ing tOftfan letter of tba ghuua ths 
it" ' 


i 
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stock was to go over if the daughter 
died without leaving me; though 
die should have issue who should die 
ill her life abore 121 . She had two 
children, a daughter and a aon; the 
latter attained '21, and sumved bis 
ruddier. As the event of her death 
without issue did not happen, the 
claim in that event was oat of the 

I iestion. Hut the son as Against 
e representative of the deceased 
daughter, contended that he was 
entitled to the whole; and that was 
Lord /if ithursl '■ decree. The House 
of Lord* however rermed that de¬ 
cree, and declared the appellant, in 
right of hii wife, entitled. 11us words 
there were, 11 if any die before 21 or 
roamage.” Here it is 11 if any .die 
before they become payable.' 1 But 
bis honor's opinion was, that fisc 
import of the cause was just the 
tame upon Jeffries r. Runout, sup. 
Thus there being no possible event 
in which Mra. H. could become en¬ 
titled to tho ihare of W. P. I- K. 
and no objection but upon her part, 
it followed, that the jilaintifti were 
entitled to the decree sought by ibcir 
bill. Sckeiuk v. Legk, if. 180V. 
9 Vca. 300 . 


11)6. A trust was cieatcd by deed 
of money, to accumulate until the 
grentor'a grandchildren llien living or 
to be bom, should raipcctivrly attain 
21, nud then to pay to each as they 
should respectively attain auch age, 
their respective aharw, to be ascer¬ 
tained by the number in being is tliey 
respectively attain 21,,without re¬ 
gard to aurh as might be bom after¬ 
wards. Held, that no interest veiled 
until payment; that the measure of 
distribution is the number existing at 
each period, and that those who had 
received have no further claims upon 
the fuud« iucriaje by shares fulling 
in; therefore, where ooe died under 
21, after all die others had received 
their share*, or died under 21, hi* 
share wo* iindispoacd of by the deed, 
and passed by a bequest of “ all ef- 
“ feels whatsoever,” follow mg speci¬ 
fic descriptions ofj»rd)irrty. Camp- 
Mi v. Prescott, T. 1801 ). to Vcs. 
500 . 

Of uncertain interests in%legatcc, 
xi'lf lit. Wfry, Hi. 

Of legacies given on condition, h 
contingenc), vide tit. Legacy, vi. 
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Ifliere the ptnonal Ettatethall be applied to exonerate the rent, el t' coal; 


1 . Mortgage in fee i. made re¬ 
deemable, on pnjmciit ot\£300 and 
ialr.it.il, upon any Michaelmas ilay 
on six mouth’* notice. The mort¬ 
gagor dies, Laving devised his per¬ 
sonal estate to his \vit*c. 'Hie per¬ 
sonal estate is liable to pay ihc mort¬ 
gage. Howell v. Price, M. 1715. 

4 Vo VV. 291. 

2. The penonal estate of a les- 
tutor, shall in all cases he primarily 
applied in discharge of lus personal 
debts, or general legacy, unless he by 
express toonls or manifest intention 
exempt it . Walker v. Jackson, 2 Atk. 
t)2 r j. Phipps v. A line*! y, 2 Atk. .58. 
liuslewood v. Pope, 3 P. W. 324. 
French v. Chichester, 1 Bro. P. C. 
192. Fcrreyes r. Robertson, Bimb. 
3()2. Walker v. Jackson, 2 Atk. 024. 
Biidgenian v. Dove, 3 Atk. 202. 
Judiiquin Karl v. French, Ainb. 33. 
Samwrll t\ Wake, 1 Bro. Cli. Ca. 
144. An caster Duke t. Mayer, 1 
Bro. Ch. Ca. 454. Bead v . Lilch- 
liuld, 3 Vca. ^75. Yet it may be so 
ecrmptctl, as in Bampfidd v. Wynd- 
bani, Pro. in Ch. 101 . Wamwright 
c. Beudlowcs, 2 Vern. 718. Staple- 
ton v . Colville, Cx temp.Talb. 202. 
Walker v. Jackson, 2 Atk.024. An- 
rierton v. Cooke, anil Kyna .tO!) v. 
Kynasfnn, (cited) 1 Bro. Ch. Ca. 
4.56, 457- Holliday v. BmvJimn. I 
(riled) 1 Bro. Ch. Ca. 145. Webb v. 
Jon^s, 2 Bro. Ch. Ca. 60. Brydgea 
v. Phillips, 6 Ves. 567. Every loan 
creates a debt from I he borrower, 
whether there be a bond or covenant 
for payment, or not. Cope v. C«»pc, 

2 Sulk. 449- Howell v . Price, supra. 
Bulsli Vm tlyhum, 2 P. W. 455. King 
r. King, 3 V. W. 3o8. So it shall 
he although such personal debt l>e also 
reared by mortgage, as in Howell 
v. Price, Cope v. Cope, Pockley v. 
Porkle\, l Vcm S6. Kii*gr.Ki|g, 


3 P. W. 360. Cal ton r. Iluncccl:, 
2 Atk. 436. Liobiusoti v. Gee, i 
Ves. 251. Bel widen: Earl v. Koch- 
fort, 6 Bro. 1\ C. 52l». Phillips v. 
Phillips, 2 Bro. Cli. Ca. 273. So 
lands subject to or drised for the 
payment of debts, shall be iiublr to 
discharge such mortgaged lauds, ei- 
Iher descended or devised. Bartho¬ 
lomew t». May, l Atk. -Id?. Twee- 
Hale v. Coventry l&irl, 1 Hro. Ch. 
Ca. 240. Even though the. snort- 
gaged lands be devised expressly, 
subject to the incumbrance. Serle 
v. St. Floy, 2 P. W. 506. .Vo Ml 
descended, shall exonerate mortgaged 
lauds devised. Gallon r. Hancock. 
So nnincuinbcnxJ lands, and mort¬ 
gaged lands, both being sjtccijical/y 
devised , (but expressly u after pay¬ 
ment of all debts,”) shall contribute 
in discharge of such mortgage. Car. 
ter v. llaniardislnii, I P.wT.jiV*. 2 
Bro. P.C. I. JU:t in all these rase% 
the debt being considererl as the j»cr- 
Ronal debt of the testator biinsclf, 
the charge on the real estate is inertly 
collateral; the rule tharfore in other • 
vise, where the. charge is on the ical 
estate, principally, although there be 
a Milateral personal siv nr it it. Co¬ 
ventry r. Coventry, 2 P. W. 222. 
Kd wards t>. Freeman, 2 P. \V, 4;;7- 

Wih&n v. .Dariinirioii Kail, 2 P. \\\ 
66-1, (n.i Wani v. Dudley Lon!, 2 
Bro. Cli. Ca. 316, and where the. 
drht, although personal in it* cre¬ 
ation, was rout r-idetl originally by 
am tit.-r. Cope r. C«»pe, 2 Salk. < t*j. 
Bagot v. Ouglilon, 1 P. W. 547. 
Ixniaiir. Ncwuhaiiij I Ves. 51. Ho- 
binson r. Gee, 1 VcV 251. Parsons 
v . Freeman, Aiub. 1 15. .l-acam i». 
Mertiux, l Vts. 312, *Pcikius v. 
Bayntiiin, 2 P. W.004, (n.) L*iy, 
•on v. Hudson, 1 Bro. Ch. Ca, 53. 
Sbafto v. Sliafto, 2 P. W. 661, fn.) 

U!l 
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Basset v. Percival, ibid. Tonkcr- 
ville Eurl r. laucelt, 2 Bro. Cb. Ca. 
37. Tutddell v. Twcddell, 2 Bro. 
Cli- Ca. lo|. 152. Dill high tint v. 
Walker, 2 Bio. Cb. Ca.604. With 
respect to the priority of application 
of real asset* (when the personal es¬ 
tate is either exempt or exhausted, it 
seems that , lit, jVie real estate, ex¬ 
pressly devised /or payment of debts, 
shall be applied. 2 dly, (To the ex- 
tent of the specialty deli!*,) the real 
estate descended. .‘Idly, The real 
estate specifically devised, subject to 
a general charge of debts. Gallon 
v. Hancock, 2 Aik. 42*. P*mis r. 
Corbcll, 3 Aik. 330. Wridc v. 
Clerk, 2 Bro. Ch. Ca. 201 , (u). 
Davis I’.Topp, 2 Bro. Cli. Ca. 2511, 
(n.) Donne r. Lewis, 2 Bro. Cli. 
Ca. 257. As to marshalling assets, 
vide Clifton v. Burt, 1 P.W. 673. 
Et vide Kxeculur, iii. 

3. A will mi* in ihc beginning, 
" aper my debts and legacies are 
ptiid," and then teslntor gives several 
legacies and portions to bis danglv- 
ters, and then says, u aper all my 
legacies paid, 1 give the residue of 
my personal estate to my son. 91 After 
vvWb, follows a devise of land to 
the son; but if lie dies without issue 
in llic life of any of die daughters, 
then to the da ugliters. The personal 
estate is sufticient to pay great jiart, 
but not the whole of the legacies: 
in such case the deficiency is no; 
chargeable on the land. I)ati* v. 
Gardner, T. 1723. 2 P. W. 117. 
lint it seems if there had been a 
want of assets to pay testators debts , 
the lands would hoxe been charged 
by the words, “ after my debts and 
legacies paid, l give, &c. n And al- 
t/nmgh the court may express itself' 
more strongly in the case of creditors 
than of legality, yet it seems no rule 
of construction has been adopted in 
one case, which does not apply to the 
other, and that the real estate has 
been charged tnth legacies, by words 
nut >/*f Mger f l:a;i those in iXe above 


case. Vide Clowdslcy r. Pelham, M. 

1680. J Vern. 411. Allcock v . Spnr- 
hawk, E. ltiQI. 2 Vern 228. Dowd¬ 
ier r. Smith, M. 1706. Pro. in Clu 
201. Harris r. Ingleduw, II. 1730. 
3 P. W. 95. 1-eigh r. Warrington, 
E. 1733* 4 Bro. P. C. CO. Haltou 
v. A idiot!, T. 1735. Ca. tcmp.TuIb. 
110 . Lypct v. Carter, T. 1750. I 
Ves. ¥.K). Gndoliihiu I'-arl v. Pcn- 
neck, T. 1721. 2 Ves. 271. IliO- 
mas v . Biitnell, T. 1751. 2 Ves. 
313. 

4. FT one mortgages lands and 
dies, his personal estate shall go in 
case of die real; hut if A. seised ill 
fee, mortgages his land, leaving B. 
his son and heir, anil Jl. dies, leav¬ 
ing C. his heir, 11. a personal estate 
shall not be applied to pay this 
mortgage, because it was not ll/s 
debt; so, dinugli the mortgage being 
transferred in ll/s Uipc, B. cove¬ 
nants to pay tie money, jet the 
debt not being originally the debt of 

B. his covenant is only a surely, and 
die laud dut original debtor, which 

C. shall dicrcfore take, emu outre, 
livelyn v. livelyn, H. 1731. 2 P. W/ 
664 . lit vide Cope v. Co|>e, Salk. 
44#. 

5. The rides respecting the appli¬ 
cation of the pcmnul estate in case 
of the real, as between volunteers* 
(fur which vide Ifovcll v. Pi ice, 
supra,} as they p*vcecd on Ike prin¬ 
ciple, that the primary fund ought 
in conscience to exonerate the aux¬ 
iliary, consequently, can hold only 
in those cases where the funds iu 
question stand in those relative situa¬ 
tions. The incumbrance may be in 
its nature real, or may become so by 
the act of the person who has power 
of charging both funds: or al¬ 
though the lands were auxiliary only 
to the )Krmnal estate of the original 
•contractor, it yet may become the 
primary fund,' a* between it and the 
personal estate of any other r.enon 
who nitty tube the land, (either by 
descent or purchase) subject /■• the 
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tknrge. In all those cases, the per* 
tonal estate it charged (if at all) 
only at a surety for the haul, and 
shall hate the same /net/sure of ci^nity 
as the laud is entitled to, idien it if 
pledged as a surety for a personal 
debt . Iii flagot v, (highton, l 

P. IV. 347 1 11 Laud doccuded to 
die wife, subject to a inert" ugw made 
by her father; on an alignment of 
the mortgage, the husband cove 
lumted fur payment of llte money 
to the assignees. Dccmid, the 
husband's personal estate was not 
liable to exonerate the mortgaged 
premises, for llie debt was originally 
I he father's and continuing to be so, 
the covenant was an additional kc- 
ciuity, for the satisfaction only of 
the tender, and not intended to alter 
tin: nature of the debt." In Ccirc*- 
try v. Coventry, f) MoiL VI, and 2 
P. \V\ 2 C2, " Allhough tlie covo- 
uuiilor was the original contractor, 
yet Uie charge being in its nature 
real, uud the covenant only au ad¬ 
ditional security, the land was de¬ 
creed to bear its burthen.” So, 
Eduards v. Freeman, C P. W. 435. 
In Leman y. Xncnham, 1 Vcs. .01, 
u 'Jlic son, truant in fie, oil au as¬ 
signment of the ancestors mortgage, 
covenanted with the afetignre* for, 
payment; yet ditcriniiicd that llie 
personal security vrug only auxiliary, 
and both principal uud interest were 
charged primarily on the land, for 
nlthough the interest had accrued 
during the possession of the son, the 
interest must follow the principal, 
uud be a charge on the satno fumd.” 
So, Lacant v. Merlins, 1 Vcs. 312. 
in Robinson v. (lee, 1 Vcs. 231, 
the same principles are laid dozen. 
In Parsons i. Freeman, coram Lord 
I/ardzcicke, M. 1751, “ A. pur¬ 
chased au estate for £W, which was 
at dial time mortgaged for auA 
be covenanted to pay to lt|o 
mortgagee, uud £\ to the vendor. 
The court admi\led the rules of lari 
above mentioned; but iu that par-4 


licuhtr case thought, dint although 
the covenant was widi die vendor 
only , and dm vcmlcc s personal es¬ 
tate therefore not liable in that re¬ 
spect to die .wortgym', yet the 
wnnls were suliicitiufv strong to 
shew ail intention in die vendee 
make it his personal debt.” Keg. 
lib. li. 1751. fol. ‘113. Iu Laeii 
v. Xangle, Vdi Ntiwiubtv, 1734, 
comm Lord llanhoicke, Mrs. Xan¬ 
gle was, Ijefore her marriage with 
the defendant, indebted to several 
Iversons, and rnlitlei) to die inherit¬ 
ance of lands, dialed with the pay¬ 
ment of siiudry sums; and before 
ber marriage entered into articles, 
whereby the unmiscs were to be 
settled on the husband for life, mms 
tCuslCf remainder in like manner to 
the wife, remainder to die issue of 
the marriage, remainder to the wilb 
in foe; the murriage took effect, and 
die husband being pressed for pay- 
met it of his wife's debts, and having 
also occasion for a further sum of 
money, they borrowed ^’13'X) of 
die wife’s sister, (die original plain¬ 
tiff ill dio cause) anil secured it by n 
mortgage of die wife’s estate, uud 
die husband covenanted for payment 
of the whole money, and also exe¬ 
cuted a bond, conditioned for tho 
pu)incut of die money, according 
to die provisoes of dux mortgage, 
subject to this mortgage; the lauds 
were settled to die husband for life, 
remainder to the wife fur life, ro- 
maindft- to die issue of the marriage, 
remainder to the wife’s sister (the 
mortgagee) m fee. Mn. Xang/e 
died with0111 Wane, and die prevent 
plaintiff was the dctisoc of. life sister, 
who brought his bill against Mr. 
Sangle, for payment of moitjrage- 
nioney; but Lord Chancellor held, 

, di;it though pari of the money was 
raised for the husbands use, yet 
the mortgage being a single trans¬ 
action, lio must sup|Rjnu (lie inten¬ 
tion of the parlies to be uniform, 
and that such intention was to charge 
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the wife’s estate with the whole debt; | 
and his lonfehip dismissed the bill, 
so far as it sought to compel the de¬ 
fendant Nangfc to exouerate the 
land; but directed him to kftp down 
the interest during hi! life." Reg. 
Lib. B. 1752. fol. 574. In Forrester 
J*igh) T. 1753, * f Mr. Leigh, 

the testator, bad purchased several 
estates subject to mortgages, with 
regard to one of which, he entered 
into a covenant for payment of the 
mortgage-money, for the purpose of 
Indemnifying a \rwtte, aud as to 
another, w Inch was part only of an 
estate, subject to a mortgage, upon 
splitting the incninbrauce, both par¬ 
ties covenanted to pay their respec¬ 
tive shares, and indemnify each 
other; Lord Ilardtricke thought 
these covenants would not have the 
effect o r making the mortgages per- 
tonal debts of ilia teslator, they 


tonal debts of ilia teslator, they 
liaving beeu entered into for parti- 
talar purposes, and declared his 
opinion accordingly in the decree.” 
lfeg. Lib. A. 1752. foL 825. In 
Perkins v. Bayntum , " Sir W. 
Osbaldiston, by will of February 
5tli, 1739* taking notice that his 
daughter Catherine was deaf and 
dumb, and that Jane Bayntun had 
taken care of her, devised certain 
real and personal estate to Jane B. 
her licirs, executors, and administra¬ 
tors in tms^ by sale, or felling tim¬ 
ber, to |mj ail bis debts, and di¬ 
rected that Jane should receive the 
rents and produce of his rod and 
personal estate, without account, 
during bis daughter’s life-lime, she 
maintaining his daughter; and after 
the death of his daughter, he gave 
all his real aud personal estate what¬ 
soever to June If. iii fee, and ap¬ 
pointed her sole ekecutrix. Su¬ 
rf'. O. died March, 1740, and Jane 
B. proved tlie' will. Sir W. O. in 
his life-lime mortgaged port of his 
ojlute, for securing .£1500 and in¬ 
terest. which remained a choree at 


part of his £1500, and afterwards 
borrowed a fiirther sum of £2500 
on mortgage of the estates, which 
money was in the mortgage-deeds • 
expressly recited to have been bor¬ 
rowed, to. enable her to discharge 
Sir H\ Oft debts. Jane B. after¬ 
wards died, and on die disposition 
made by Iter, and those * claiming 
under ner, of the property of Sir 
W. 0. this cause wis instituted. 
The cause was first heard before 
Lord Balhnrst , on February 19th, 

1777, when the court declared, that 
the sum of £1500, part of die 
£8500, was not to be considered 
as a debt of die said Jane B. but 
was to remain a charge on the real 
estate, and directed au account of 
her personal estate. By au order 
made on the re-licarhtg, on August 
18th, 1781, that part of the decree 
was reversed, aud instead thereof, it 
was declared, that jhe said sum of 
£1500 appeariug to have been a 


X 1600 appearing to have been a 
charge mode upon the estate of Sir 
IV. O. in his life-time, and remain¬ 


ing such nt his death, was to be 
considered ns* continued lien thereon, 
and that the subsequent charge made 
on the estate by die said Jane B . 
being expressed in die mortgage- 
deed to have been made for the pur¬ 
pose aforesaid, the same, together 
with die £1500, amounting in the 
whole to £35rt), was to be con¬ 
sidered as remaining a charge on the 
mid estate.” Reg. Ub. B. 1776. 
fbl. 265, and 1780, fol. 365. la 
Wilson v. Darlingon, at the Rolls, 
H. 1785, a real estate charged with 
die sum of £2000 os a bounty, was 
boldcn to be vrimarih/ liable, though 


the personal estate was also sub¬ 
jected by the covenant of the donor. 
Et vide Duke ofJncaster v. Mayer, 
1 Bro. Ch. Ca. 454. In Shafto v. 
Shaft 0 , coram Lord Thurfav, H. 
1786, the case was this, u In March, 
172®, George Delaval mortgaged 
lands to W. C. to secure payment of 
r&OOO, with interest at 5 per ccut. 
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Mid by will of 22d May, 1723, de¬ 
mised the lands to his nephew G. 
Shtrjfo, in tail male, remainder to 
ilie plaintiff in tail male, remainder 
over, and died in the same month. 
In 1725, ti. A Ituflo suffered a re¬ 
covery to himself in for. The 
mortgagee calling for his money, 
tV. Gibbon» agreed tp advance the 
£5000 at 4 per cent, on asri^uneut 
of the mortgage, which was accord¬ 
ingly, by indenture of 4th June, 
1725, assigned to him, with proviso 
for redemption, ou payment of the 
principal and interest, at 4 per cent, 
and u. Shajlo for himself, his he ira, 
executors, and administrators, cove - 
Ranted with Gibbons, that he, his 
heirs, &c. sonic or one of them, 
would pay to Gibbons, the said prin¬ 
cipal aud interest, in manner therein 
mentioned. In 177!), G. S/iafto 
agreed to rate the interest to 5 per 
cent, and by deed covenanted with 
the mortgagees, thut the estate should 
remain a security for the ,£5000, 
with interest at 5 per cent., and that 
he, his executors, &c. would pay 
such interest for the same. In 
January, 1782, G. Shnfto died, the 
interest on the mortgage being then 
in linear for about 1C) mouths.' 7 The 
bill was brought (amongst other 
things) to have the £5000 and in¬ 
terest, paid out of the personal es¬ 
tate of G. S/iaJlofi or at least the 
awear of interest due at his death, 
and the additional 1 per cent, charged 
the deed of 1779; but Lord 
oncellor was dearly of opinion, 
that the personal estate ought not to 
discharge the mortgage, the land 
being the primary Juna . Uii lordr 
ship also thought, that the interest 
must follow the nature of the princi¬ 
pal, and tliut die contract for the 
additional interest turning upon the 
same subject, must be in the nature* 
of a real charge. So Tankeryifle 
Karl v. Fawcett, 2 Bro. Ch.Ca. 57. 
In Basset v. Perdval , at the Rolls, 
X- 1786. 11 Mat. Deere, by will of 


15th Jsirasiy, 1746, devised estates 
to trustees for a term of 500 years, 
to raise money for payment of his 
debts and legacies, in aid of his*per¬ 
sonal estate, and subject to ibe term, 
be devised lb<*estate ig strict settle* 
meat, with the ultimate limitation to 
hia own right heirs, and he gave the 
residue of his personal estate to his 
executrix Catharine Power. The 
executrix applied the personal entafe 
in payment of some of the debts, 
and all the legacies, except a legacy 
to herself of ^£1009, and then died, 
whilst the limitatibns in strict settle¬ 
ment subsisted; and after the death 
of C. Power , her representatives 
filed a hill, to have a debt ihie to 
C. Pou'er, and her legacy raised, 
and the only person then entitled 
under the limitations in strict auttlc- 
ment, dying pending the suit, by 
which event, the ultimate limitation 
to the testator s right heirs took 
place, a supplemental hill was filed 
against Margery Deere, and M. D. 
Perdval, the co-heirs of the testa¬ 
tor. To stop this suit, the co-heirs 
liquidated the demands of the repre¬ 
sentative of C. Power, at £0070, 
and gave their joint and several bond 
for mat sum; this demand was after¬ 
wards assigned to Ann Basset, who 
also bought in debts to the amount 
of £5270, remaining doe from tlm 
testator. Mat. Deere, and the co¬ 
heirs, gave another joint and several 
bond to Ann Basset, for this sum 
also, so that Ann Basset became the 
sole CTeditor on the estate. Margery 
Deere being dead, aud a bill being 
filed by Ann Basset for payment of 
tbeso sums of money, the question 
was, whether the uioicty thereof 
should be raised in the Jirst place, 
out of the personal estate of Margery 
Deere, or out of ttfic real; his 
honor was of opiiiion, that the real 
estate was the original debtor, and 
ought to bear the burthen.'* And 
again, in Tweddell v. TweddeIl,2\ico. 
Co. Cq. 10), the covenant of in - 
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demnity teas not rn(jicient to charge 
the personal Mate. In Matthau* 
v. l/anlarickc , at the Hoi Ik, T. 1789, 
#< Hip testator deviseel an estate to 
A. aud 13. as tenants iu fee ill.con.- 
niw n, charged wiili tbe payment o! 
Iiis debt* iiimI legacies. A. |*nkl off 
all the debts, and all the Icgacim, 
except one of t £l^0, for which lie 
gave the legatee Inn promissory note, 
and dud lief, ire he paid it. As to 
die debts and legacies actually jtaitl 
by him, it was admitted on the part 
of Lis personal *-presentstives, ilut 
bring tenant in fvc of un estate, sub¬ 
ject to iiu'iinil'niuccs, lie must be 
presumed t*» have paid off those in¬ 
cumbrances, with a \ie.\v of ui:4int 
the i state from them slli^lur; t ut 
as to the lcgaqv of *£lOO, the pro¬ 
missory note w as said to be only a 
cotlateral rcciint.-, and that the div 
vised estate was the primary fund 
for ti e paym« ut of ir, and hi* honor 
was clear!} of that opinion.'’ Vide 
JMli.ighurst v Walker, 12 Hro. Ch. 
Ca. 004. Clinton v. Iloopr, d 
J3ro. Oil. Ca. 211. lit vide A'tley 
▼. Tankenilfa, 3 Hro. Ch. Ca. 345. 
At to die com* of liehidm Karl 
v. Rothjort % fi Bro. P. C. .V2II, 
vide Tweddctlv. 'l\:cddefl, ante. Vide 
rtimn Dyke of Am Wtv v. Mayer, 
1 Bn*. Ch. Ca. 454, where it was 
held. 'Suit notwithstanding a charpt. 
upon c .erro for p ijm.-i.t oi* *tekis 
aleawt.oUl cslah- pinehnscd by the 
testator, Mibjti'l to a mortgage, shall 
bear the burthen of that mortgage, 
it not being properly the debt id the 
testator. Sec also, l*;nl 'I hurlow's 
di Asian in thin case, xltcre he has 
examined all the principal cates to 
this point . 

ti. A. by wiD, gave all his perso¬ 
nal estate '.o bis time sisters, equally 
to be diluted between tlie.ui, aml(I.o- 
iug indebted by simple contract, 
bond, and mortgages gave his icul 
esiu'.e to his four sons, chargeable 
with his ju: t debt*, and made his 
sisters his executrixes. Tl»e perso¬ 


nal estate shall be applied to ex* 
ouerntc the real, especially as one 
of the funds must be exhausted. 
II rout hall v. IViilnvficm, M. 1724* 
Ca. temp.. Talb. 274. 

7. Where land was originally 
charged with daughters’ portions, it 
must hear the burthen, and they 
sh.-ll not he puid'uut of tlie perso¬ 
nal estate. Hurgnyne v. Fox, T. 
1738. 1 Atk. 57li.‘ 
d. Aldmugli the testator in this 
rose charged hit real estate witli the 
payra*-ut of debts, yet the court 
held the pci *oual estate to he first 
applicable, that being in law us well 
as in equity the first and . o* igmul 
fund. () lirien v. Inchitjinn , H. 
1714. Hidgw. Ca. temp, ilunhv. 
2M>. Amb. :13. I Wits. M. Fide 
ctiaut Aitmsicr v. May it, 1 ‘Bro. 
Cb. Ca. 154. 

!). Where the testator in Ills will 
und codicils hat cleurly shewn hi* 
intent la exempt his personal estate 
fr.nn his judgment* and sneciulty 
dells. die court will charge them cm 
the lands descended, in exoneration 
of those* ih vised, but pnrcl evidence 
|In shew that the testator intended to 
exempt bis per*, uul i*USt* is not 
Miftiacni. Keren v. Xcuenlntin, E. 

i;*H. * Kidgiv. P. C. 11. 

10. Ill Italian* all v. Karnetra/f, 
II. 1794. .4 IiidgW. P. C. (it, it 
was asserted to be a gfM‘Ril rule, 
that mild a jiidgnynl has been re¬ 
vive d against die heir ami tene-lcnnuts 
ot the cnimsor, and an digit has 
Israeli, a court of equity will not 
cu'cilum a bill to levy the debt, but 
(said Lord Clare) die equity U|>on 
which bills of this nature have been 
eiuertruiird, is founded npuu die 
Its tutu of I Vest minster, aiul has 
t*ccn adopted no leas for the cusc of 
the creditor m levying his debt with 
^xpeditinu, disu iti'tmrry to the ro- 
*r* sculiittvo of the debtor, by re- 
ie\ing bis estate Irnui die ruinous 
expcnco of un extent at law, and 
of tbe suits which may arise iu con- 
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sequence of it, f»*r (said his lord- 
ship) it is notorious to every mail of 
the profession, il>at if n sr/\ J]a. to : 
revive a judgment uguiust ilic heir aud 
terrc-Uuunls of the conusor, is put 
into Uic Iiands of a solicitor, versed 
in llic .science of accumulating costs, 
lie will be enabl'd to charge the 
estate with costs, equal to tlie debt, 
if it be not very col side rabid. If the 
tare-tenant* 'ire rlairgtd unequally 
with payment of the debt, it lays a 
ground for fresh suits between them 
for contribution, aud if tlie creditor 
levies tlie debt by extending tbe real 
estate of the debtor, when there is m 
personal fund applicable to tlie pay¬ 
ment of it, ibis lavs a "round for a 
suit also bv the heir against die exe- i 
cutur, to have. tl»e persoual cstJto ! 
applied to ri iinbursv luui; and there¬ 
fore k is, tluit courts of equity have, 
(iu /rein mi jdor more than a century, 
uniformly entertained bills in the lirst 
instance, after the death of the 
conusor, for an accouuL of his real 
and personal estate, and of the sum 
due for punt .pal. interest, ami costs, 
on the foot of tlie judgment, plainly i 
berr.u^e Inis corn sc lends to expedite | 
the payment of the debt, aiul to ; 
preserve the c Mate Iruiii accumulated 
cost*-, sumI also to save a multiplicity 
of suits, by directing an account of 
the real and personal estate of the 
debtor, mid by apply iug in tlie iirst 
instance the fuiuLpropcriy applicable 
to the payment or die debt. 

J1. To exempt die personal es¬ 
tate from the debts, die will niusi 
show that iutcution by plain indica¬ 
tion; a provision for die debts out 
of the real estate is not sulficictit. 
Hrytlgto v. Fhifips, M- 1801. 0 
Ves. 567; it must be sucb au in¬ 
ference os leaves no doubt in the 
miud of the judge. Hartley v. 

Ilurte, T. 1800. $ Ves. $40. I'illc 
Tail r. Lord North wick, 4 Ves. 
81G. Burton r. Knuwltou, 3 Ves. 
107, Mayer v. Duke of Ancaster, 

1 Bro. Ch. Ca. 434. Ucede v. 


I itrhficld, 3 Ves. 477. Brammel 
v. Piotlnroc, 5 Ves. 113. Et vide 
ante . 

1*2. To exempt the personal es¬ 
tate flout tlie debts, there must be 
a declaration jduin, or manifest in- 
trntion. Howe v. Dartmouth , T. 
180*2. 7 Vis. N!). Vide Gray r. 
Miiutcihorpc, 3*Ve». 103. Hartley 
r. 11 uric, 5 Ves. 540, and tht rata 
there n ferret! to. 

13. Tlie heir of a purchaser was 
exonerated in diis case by the nerao- 
unl assets from a enortgage, the re¬ 
sult of the transaction being ■ per¬ 
sonal conti act, ami the persoual 
assets therefore the piimury fund. 

II tiring v. Ward, T. 180*2. 7 Ves. 
332. 

14. There shall bf no exoneration 
of tin: heir by the personal assets of 
a party, who never |tcrsonslly con¬ 
tracted: or unt origiually, but only 
as a faithcr security in a subsequent 
transaction; not intcndixi to disturb 
the order of charge, as (lie transfer 
of n mortgage; or the purchase of 
an equity of redemption; lor even 
tlmu Ji the interest is raised, ihe ex 
re**s follows the subject of the ori¬ 
ginal contract. S. C. 3:16. lit 
vide Twcddrll v. 'Lweddell, 2 Bro. 
Cli. Ca. 101 . 152 . 

15. The lieir^iJiall be exonerated 
from a mortgage, whore it wus tbo 
pcrson.il debt of his ancestor. Rip¬ 
ley v. IVatcncortft , T. 1802. 7 Ves. 
453. 

yi. The court will not direct lega¬ 
cies to be paid umlcr a charge upon 
real estate in aid of the pmuual, 
without producing the stamp required 
by slat. 36 Geo. ill. c. 52. s. 7, un¬ 
lit it is ascertained dial there is no 
personal estate applicable. Vide post, 
tit. Slatnpt, casu Holme v. Stanley t 
pi. 5. • 

17- Where it appears by tlie an¬ 
swer, that the real estate must be rc- 
.spojiaiblc, as diat there is no |ier- 
sonai estate to be first appliod to 
debts, a receiver will be granted iu 
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the first iuManre. Jones v. Pugh, M. 
1802. 8 Vw. 71- 

18. Where tolalor by his will, 
going beyond a men? charge, has cre¬ 
ated a particular fund hr pay mini 
of debts, tliat shall be first applied 
in exoneration of descended estates, 
whether acquired after lire date of the 
will or not, and o i die personal 
estate, even in favour of the next of 
kin taking it for want of disposition. 
For the rule as to the exoneration of 
estates descended by a devise for the 
payment of debt.^ will bold, even 
though the estate devised muy be 
equitable assets, and die drscciulcd 
•stales legal assets. Every devise of 
real estate, whether hi ger.crul terms 
or not, is in nature of a specific de¬ 
vise, but it is otherwise ns to per¬ 
sonal estate, fontho personal estate 
can only be exempt from debts by a 
plain declaration or a necessary in¬ 
ference. A mere charge oil a devised 
estate will not prevent a descended 
estate from beiug first applied, for 
w ords buving an obvious meaning are 
not to be rejected upon a suspicion 
that the testator did not know what 
he meant. Milne* v. Slater, E. 1603. 
8 Vca. 295. Vide ante, tit. Devise, 
xv. et post, tit. Executor* and Admi¬ 
nistrator i, ii. iv. and references. 

IQ. Legacies and annuities were 
charged uponamiftd fuud of the 
personal estate, and die produce of 
real estate directed to be sold. A 
different disposition of the whole was 
made l»y a codicil, bat tliat failing 
as to the real estate for want of a 
due execution, the charge was held 
to remain on die real estate. Sheddou 
v. Goodrich , E. 1803. 8 Ves. 481. 

20. The personal estate is not ex¬ 
onerated from debts' and legacies by 
• mere charge, for express word* or 
plain intention uyon the whole will, 
are absolutely necessary. IVatson v. 
liricktrootl , E. 1804.^9 Ves. 447- 
I'ide Duke of Ancastcr v . Mayer, 
c here this rule is expressly taut 
rfvz'n, Mil it has sintc been followed. 


21. A devise of a particular estate 
upon trust to raise and pay .£400 to 
to A., was held an exclusive charge, 
and not exonerated by a subsequent 
direction for die application of the 
personal estate to die debts and lega¬ 
cies, in cxqr.cmtion of the real estates 
charged, which wus referred to a 
prior diarge upon the estates, ex¬ 
pressly excepting the estate charged 
with the .£400. Spnrxau i. Glynn,' 
T. 1801.9 Ves. 48.1. 

22. Testator contracted for Uio 
purchase of an estate, which be di¬ 
rected to go to tlic uses of his will, 
blit he died before tlie coutragt was 
completed. The title proved defec¬ 
tive, but the devisee, notwithstanding, 
claimed to have die benefit of this 
contract. Held, that he has no 
ebim upon die pcrsoual estate, either 
to have die purchase-money or an- 
other estate purchased folium, or die 
same purchase completed under 
the detect of tide if he would so 
take it. llrootne v.Monck, K. 1805. 
10 Ves. 597. See this case sluUdat 
large, ante , tit. Devise, i. pi. 44. 

23. H. devised her freehold estate 
to trustees, whom die also appointed 
executors in trust, immediately after 
her decease, to sell aud dispose of the 
same to die best advantage, and to 
apply the money arising from such 
sale, first, in discharge of her funeral 
ex pence* and debtg, and, secondly, 
die ordered and directed several sums 
(mentioned in her Vll), to be paid 
to different persons named, " who 
were all creditors of her late has- 
baml." Then.she gave pecuniary le¬ 
gacies to several relations, and £90 
each to her executors, “ in comppn- 
" sutiou of trouble. 99 The several 
sums to be paid by her executors and 
trustees out of the pioney arising 
from the sale of her said lands, which 
she ordered 11 to be sold with all 
u convenient speed, after her de- 
“ cease," and such of the said pur¬ 
chase-money as should remain after 
paying the said legacies, she dispute# 
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tof by her will, lc the a a id .several lo- Norlhwirk, 4 Vcs. Blfl. Hartley r. 
u gaties to be paid by her executors 11 uric, 5 Ves. 540. Brydgcs v. Pbil- 
#f as soon as they should sell and ciis- lips, 0 Vcs. 507. Watson v. Brick* 
* pose of the said lands." B. died wood, 9 Vea. 447. Hancox v. Abbey, 
possessed of some personal property. 11 Ves. 179* 

Held, that there is not enough in 24. Slock produce^ by a sale of 
tliis will to found a presumption that real estate under the [Minion Dock 
Uie testatrix meant to exonerate the ytei, 59 & 40 Geo. ill. c. 47, sub- 
personal estate, for the distinction jeet to a jointure; shall be considered 
between a direction to sell roll estate as real estate, the original character 
but and out for payment of debts, not having been displaced by a com- 
mid a charge for payment of debts, jilele conversion. Shard v. Shard 
is exploded as to any effect in ex- T. 1807. 14 Ves. 348. 
empting the personalty. Jn either 25. Where a Iceant has an option 
case the residue, if undisposed of, to purchase the rents, until the op- 
goes to the heir, unless there be a tion is made, belong to the heir, bat 
disposition made, demonstrative of from tlint time the conversion taken 
pit intent, that it shall change its na- place, and the purchase-money shall 
lure and become personal. A/‘C7e- go to the personal representatives. 
lands. Share, M. 1805. 2 Sell. Jt Townley v. liidwcllj'E. 1808. 14 
Lcf. 538. Vide etiasn Stapleton v. Ves. 591. 

Colville, Ca. temp. Tulb. 208;. In- — — 

chicjuin v. lirench, Amb. 38. Powis As to controversies between the 
v. Corbett, 3 Atk. 506. .Domic v. heir and devisee, or the heir and ex- 
Lewis, 2 Bro. Ch. CIs 257. Man- ccutor, or administrator, vide post, 
|*i|ig r. Spooner, 3 Vcs. 114. Tail r. lit. Heir , vii. 


ESTOPPEL. 

T. Estoppel is, quaintly and pe- " cially found by the jury, the court 
danlically defined, the stopping of a 11 must judge accordiug to the spe- 
nian’s moulh ftom speaking the “ cial matter, for albeit esloupels 
tiu{h, but llie Jpgal definition of it " ought to be regularly pleaded and 
contains much good sense. The " relied upou by apt conclusion, and 
Jaw cannot be knowu until facts arc “ the jury is sworn to find veritatem 
ascertained, and facts can never be u jacti; vet, when they find the 
ascertained unless some evidence is “ estoppel, the court must judge se¬ 
al lowed to be of such a nature as “ cording to law," l Inst 227. But, 
cannot be contradicted, apd there- if the estoppel arises by matter of ro- 
forc it is that estoppels arc allowed, cord, and is given in evidence, the 
Estoppels may be pleaded or given hi jury is bound to find accordingly, 
evidence: a jury, however, is not under peril of an attaint Needier v. 
bound by an estoppel , arising by act Winton Bp. Hobs 297. So if the 
in pais , pr by matter of writing,wlfen estoppel appears upon the record, and 
given it) evidence, bat they may find issue is jouicd, if the jury find the. 
puch estoppels, and if they will find, fact aaainst the estoppel, yet judg- 
the court is bound to give judgment men! shall be given according to Ina 
accordingly. “ Estoppels being spe- estoppel, and not acco r di n g to tha 
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verdict, because* njs the Year Book 
I f 1 leu. V1. 42, ilic verdict is nothing 
to tlie purjM.ac, being a mere 
jcoaii to tiy a niftier contrary to 
the recur* L JJiinw v. Burton, 1£. 
178.’>. 1 Kiilgw. AC. 247. 

2. Land* arc deviled to A . nud B. 
ami the heirs of die survivor, in trust ■ 
to sell; them.*Ii the inheritance be in 
abeyance, the trustees by a line may 
make a good title by eslopncl. Sed 
ciucrc. Pick v. Edwards, T. 173J. 
5 P.W.373. 

3. If a person n&agc grants a lease, 
baring untiling in the premises, aiul 
tbc lauds afterwards descend to him, 
the lease shall enure by wnv of 
estoppel. Sed sa:us in die. ease of an 
infant. Smith v. Love, T. 17»)S). I 
Atk. 48?). 

4. A line levied by a feme covert , 
mill be good against her heir by 
c slappel, iJ lough it passes no estate 


at all. Taylor f. Phillips, E. 1749. 

1 Vca. 2:10. 

.h Though a fine levied by a feme 
covert is good against her heir by 
e*tnppcl 9 it is otherwise of a surren¬ 
der of her copyhold. George, ex (km. 
TfnniLurj/iV. ——, M. 1741). A mb. 
627. 

C. When a record is an estoppel 
to die p;frlv, it must be direct, and 
in point to i)i«» fart, which (he parly* 
is e^top/ml from proving contrary to 
the record omeuuing that fact. 
I lame v. Burton , 12. 1784. Hidgw, 
I\ C. 2o. 1CW. Co. Lit. :U3. 

7. There ore only two ways of 
taking advantage of an estoppel. If 
the estoppel appear on the record, the 
parly may demur, or if not nit the 
record he niny plead. S. C. ib. 69. 

8. A line oiicrati'H as nu estoppel 
to |>ass any future interest. PieMt 
v. Loggon, M. 1807.14 X es. 240. . 


EVIDENCE. 

I. General Rules and Principles. 

II. Satiiciatru or Disability of a IVlinn*. 

III. If hat sufficient , positive, presumptive. 

IV. Parol or collateral, tchete admitted. 

V. Admission of a Fact, how far legardetl in the Scale of Evidence . 

VI. How far and in what Com Parliamentary Journals, nud the. Pro¬ 
ceedings of the Court of Chancery, art received as Evidence in 
Courts of' Law. 
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EVIDENCE I. 


General Rules 

la matters of evidence, the courts are 
chiefly governed by nine established 
rules: r 

1. That a man must hove the best 
evidence the nature of the fact is ca- 
‘ pable of, for the design of the law is 
to come to a rigid demonstration in 
matters of right, and there can be uq 


4 

and Principles. 

demonstration of a fact, without the 
best and utmost evidence. Less 
evidence creates but opinion aud 
surmise, and the true meaning of this 
rule, therefore, appears to be, diat 
no such evidence shall be brought, us 
ex naturu rei supposes a still greater 
evidence behind in the party's posies- 
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Sinn or pmw, for such evidence it I to say, doc* not fall wilUn llic ob- 
altogednr insufficient, and proves jcciioii a* to hearsay evidence; ml- 
uodiing. | unuion>, tlurefore, tuav bo received 

S. No person uiterciteil in the ; in proof. / /We pout, sec. v. Proof 
question can be a witness, Title post, j of what a man snvs, will also in many 
sec. ii. of adjudged cases in equity, j rases lie received as pnsnmplitt evi- 
But there are some exceptions to this ; i/cnre of the facts lie has so admit ted, 
ndc, for in most hwtaiit,-cs an intc- and prenimptivc evidence must in all 
rested party will lie admitted in a cri- eases be allowed 1 , where the conduct 
niitial prosecution. So ho \nay be of tlic party aflortls such pirgnai* 
admitted for the sate of trade, and evidence of a fact as shall preclude 
llie common usage of business. So him fniiu denying it. This presuuii>- 
where no other eviilctice can reason- tiou is die ino>l violent, hut there are 
ably bo CNjn-ctcd. So where lie ur.- many eases, whir If, being oidy pro- 
T'iros the interest by his own art, liable, may I to remitted; lor, where 
alter llie party’nlui culls him ax a jiowtiv.- evidence cannot lie obtained, 
witness, h is u right to his evidence. | proof of rircunistanres anil facts 
So where llie possibility of inierc-t is ! cirieis'entwith the claim of one party, 
very remote. _ j and bjrutisMiciit with that of ihn 

J. Hearsay is no evidence, for if ; other. Is sufficient to raise, a pre- 
the speaker lie liviug.it is not the best ; sumption of the fiicf, which is ||i« 
evidence; yet heurciy has been ad-j subject of cotitrnvcwy, for the mind 
mil'.ed in cn W ob<irathm of auollicr's : comparing the cirruuistmices of the 
testimony. There arc a few instances J i-articular case, with the unthrarv 
iu which this general rule has been j traiisuclioiis of mankind, judges froiii 
departed from, namely, incases those rimmutanas us to tlx- prolia- 
wliich, from their very nature, are bility or the story, and for want of 
incapable of p-vilivu and direct Ik-U er uvidincr, draws a rmirliisitiu 
jiniof, and which turn only depend on j from that before it. ’llie courts of 
reputation, ns ct.v.s of ;W/gm\ pre- \ justice, however, are vriv tenacious 
script ion, nr cutout, and cases to of receiving presumptive’priMif, and 
prove legiliniacj/, or the. state of a very slight evidence is sufficient to 
family. A distinction howevrr is to n-liutaiid overturn comt resting on 
be oliserved between beamy evi- presumption only, and to cull on the 
deuce of inert farts ami of general different parties to establish their re- 
rrputntinu: fu safes of pedigree, speclive lights by tlic 01 dinars nilrs 
declarations of deceased members of of evidence. As to the ciints in 
a family are admissible, hut in nocs which presumptive evidence has been 
of custom and prescription, which recejvcd or n-jcclcd in courts of 
con oidy be supported by a variety ol equity, rule post, sec. iii. 
facts, and by lnug and uniform usage, 4. Where general character or lie- 
thc general reputation can oulyTic hnvinur is put in istce, evidence of 
proved b> hearsay evidence. Ihcre particular facts may lie admitted, but 
are auine cases also not within the uni where it comes ill collaterally, 
exemption us to hearsay evidence, in I'itle Bull. N. 1*. EgG. Peake, 
which (ho law admits a written me- Ev. G. 

niorandum made by a person, since 6. Jmlngnitas terbornm Intern 
deceawd, in. the ordinary course df vcri/icatione snpp/elur, uam yuorl ex 
bis business, and which is corrobo- J'aclo oritur aiuhignutn TeriJuatioM 
rnted by oilier circumstances, as evi- fueti to/litur. laird Bacon, in his 
deuce of die fact it records. So reading on this maxim, says, 
what a party has himself beau heard verbal ambiguities are of two’kinds, 
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ambiguitai patens , which is when ibe 
ambiguity is apparent on the face of 
the deed itself, and ambiguitas latent, 
which is when the ambiguity is not 
apparent, from the mere inspection 
of the deed, but is brought to. light 
py die application of 'some extrinsic 
or collateral matter. Tbo first cun 
never be explained by averment, for 
the law will not suffer a matter of 
specially to be coupled widi matter of 
averment, as thereby all instruments 
might be rendered hollow, and that 
made to pass by Averment, which the 
law says shall only pass by deed. On 
a grant, therefore, to two persons, 
and their Ifirs, the omission to which 
of their heirs the-estatc was intended 
to be limited, cannot be supplied by 
avermeut. An infinity of cases might 
bo put to illustrate this maxim, for 
it generally holds, that all verbal am¬ 
biguity, upon the face of deeds, shall 
never be helped by averment, but 
that if they cannot be made good by 
construction, or in some cases by 
election, the deed shall be deemed 
void for uncertainty. jimlignitas 
listens may be helped by averment; 
therefore, if a person grants the 
manor of S. to one and bis heirs, and 
he had both the manors of Korth S. 
and South S., this ambiguity is mat¬ 
ter of fuct, ami it may be averred 
which of them the grantor intended 
to pass. So if a man grants till 
acres of wood in Dale, and he bus 
100 acres there, the grantee may 
elect which ten he will take, fo^the 
presumption of law is, where the 
tiling is only nominated by quantity, 
that the party hud indifferent inten¬ 
tions which should be taken, and 
there being no cause to help the un¬ 
certainty by iuteution, it shall be 
helped hy election. Parol evidence 
'shall not contradict a written contract, 
but a written agreement may be 
, waived or varied by parol, 'yet it 
must be upon very clear proof. 
It may lie admitted against a written 
contract, under the head of mistake. 


surprize, or fraud, audio to rebut an 
equity.. It irty also be received to 
ascertain a person or thing. A per. 
son, where there arc two of the same 
name, or the nnme is mistaken, and 
a thing in cases of resulting trust, 
relating tb personal estate, though 
since Jtrown v. Seltcnn, in 1734,(Co. 
temp. Julh. 040. 4 Pro. P. C. l«y.) 
the courts, aud particularly the Housp 
of Ixirds, have been very cautious 
and tender hi admitting it. Parol 
cvideucc shall iu no case be admitted 
to contradict a will, bat there are 
many cases in which it has been re¬ 
ceived (though occasionally with some 
reluctance), hi favour of nn executor, 
to rebut a presumption raised against 
his legal tide. So, to ascertain die 
thing bequeathed, parol evidence has 
been allowed, but never to show* 
• testator’s intention contrary to the 
construction on the fact* of his will. 

fi. The tifl'irmalive must lie proved 
iu every issue. A negative cannot 
regularly be proved, and ther^oft it 
is sufficient to deny what is affirmed, 
until it is proved, hut when the sffir 
mafive is proved, the other party 
may couteit it with opporite proofs 
of sonic matter or proposition, totally 
inconsistent with what is affirmed. 
There is an exception, however, of 
auch cases, where the law presumes 
the affirmative contained in the issue, 
as where a man iS charged with not 
doing an act which, by die law, be 
is liable to do, for the law presumes 
that every nfirn does Lis duty to so¬ 
ciety, until the contrary is asccfiahied, 
this exception was fully recog¬ 
nized iu Williams v. East India Com- 
puny, 3 East. 193. „ 

7. No evidence need be given of 
wbat is agreed by the pleadings, for 
the jury are only sworn to try the 
matter in issue between the parties, 
fo that nothing else is pSbperly before 
then). The jury cannot, therefore, 
find any thing against that which the 
parties have affirmed and admitted of 
record, though the truth be coutrary. 
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bat in otliert&ses, though the parties 
were estopped to say the truth, the 
jury is uot, as in Gthtdante rate, *2 
Co. 4. 

8. Whensoever a man canuot have 
advantage of the special matter by 
pleading, he may give it in evidence 
ou the general issue. 2 llol. Ab. 
M. 

9. If the substance of the issue be 
'proved it is sufficient. Co. lit. 282. 
It is necessary, however, towards 
the better understanding of this rule, 
.to see hi what cases motto et forma 
is of the substance of the issue, for 
where it is it must be proved ; where 
the issue is joined on the point of 
the action, there tnodo it Jurma is 
mere form, and need not be proved; 
but where a collateral point in plead¬ 
ing is traversed, then modo d forma 
la of the aubatanco of the issue, and 
must be proved. For the above 
rules, more folly explained, awl the 
authorities in support of them, see 
Mr. Peake ■ learned and excellent 
compendium of the I<aw of Evi¬ 
dence. 

10. General obemationt.—.The 
principal subject for our considera¬ 
tion is tho/b/m in which evidence is 
to be produced, and its admmibilily. 
This is in all coses a pare question of 
law, and can never depend on auy ge¬ 
neral and univeml principles, but 
must be governed by certain fixed and 
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arbitrary roles, which can only be 
collected from former decisions, and 
tlie judge alone is competent to deter¬ 
mine how far they an* applicable lo 
the particular cose; if he mistakes 
the law, and admits an incompetent 
or inadmissible witness, or rejects 
what ought lo be admitted, either 
parly may move for a new trial, or 
tender a bill of exceptions, which the 
judge is bound to seal, ami which 
ino\cs the question to a court of 
error. Peake $ Evidence , 2,3, 4. 

II. Onue Prodandi. —When the 
evidence is nil on one side, it is most 
usual to demur, but the party demur¬ 
ring must admit the vrhqje effect of 
the evidence, and not merely ilia 
facta which compose it; so tluit if it 
be only presumptive lie must dis¬ 
tinctly admit every conclusion which 
the jury might have drawn from it; 
if he docs not, the oilier party is not 
obliged to join in demurrer, but if lie 
does, a ten. de now must bo awarded, 
for the court cannot draw the con¬ 
clusion. The want of attention lo 
diis distinction between evidence ami 
facte is often productive of great in¬ 
convenience. 'lhe finding of facts 
is the |Kculiar province of a jury, 
and if not stated on the record, how¬ 
ever strong the evidence of those 
facts may appear, the court cauuot 
supply this defective finding. Peake V 
Evidence , 4. 


* EVIDENCE II. 

Sufficiency or J)ieabilily of a Wit nest, 

19. An executor may be admitted v .-> 1 P. W. 3J>5. But one de- 

(o prove the revocation of a legacy, fendant may be examined as a witness 
though be baa proved the will. Jar- for another. Windham v. Richard- 
noise v. Duke, M. 1681. 1 Vera. 90. son, 8 Ch. Ca. 214. iu Anuiter e. 

13. A co-plaintiff, though but f a Swanton, Ainb. 393, a trustee plain- 
trustee, cannot be examined as a tiff was permitted to be examined on 
witness for the other plaintiffs. PAi- the part of a defendant And m 
line v.’ Duke of Bucks, H. 1663. 1 Troughton v. Gilley, Lord North- 
Vcrn f 230. Colchester Corporation in*Ion ordered, that defendant might 
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examine cnc plaintiff, (who was c«>- ' 
assignee of a baiikiupt) as a w itness 
for defendant. 1 P. W. (iu) 

14. A wife eauiioi he examined as 
a witness ogui.irt her hiisbaiid. Cote 
v. Gtay, T; H**9. 2 \ era. 79. 

15. A bankrupt Imving aligned 
and released all his estate to his as¬ 
signees, may be a competent witness 
for them. Philips v. h'i/son, II. 
1709. 2 Vera. 637. 

If). A plaintiff cannot be made a 
witness, but a defendant may, liecnu w 
be is forced into die suit. Caxry v. 
Deackjic/d , M. 1715 Pro. iu Ui. 
411. (iili). Eq. Hep. 99. 

47- Where u witness was di/rn- 
tcrested iiPthc time of his examina- 
lion, but afterwords became hitcnsl- 
ed in llio cause as pluiutiff in a bill 
of revivor, the court thought hint a 
good witness, and uUnwed his dc|H>- 
sitiou to bo read, (low v. Tracey, 
Al. 1715. 1 P. \\\ ^89. Et vide 
Hawes r. Hand, 2 Atk. 615. Glynn 
r. Bank of England, 2 Ves. 42. S. P. 
So a witness, releasing her interest 
in the question, may lie examined. 
Callow v. Mime, 2 Vera. 47^. 

18. A surviving witness to a bond 
is made executor of the obligee.; in 
an action brought by liim on the 
bond, evidence shall be admitted to 
prove his hand-writing ^though plain¬ 
tiff), in support of the bond, (loss 
r. Tracej, sup. So a grantee, when 
he appears to be a bare trustee, is 
good ctidtiice for his ceslui qne 
trust, to prove tiic execution of tlie 
deed to hiin-elf. S. C. El bide 
Crojt v. Pyke, E. 1733. 3 P. W. 
181. S. P-: but not an executor iu 
trast, as he is liable to be sued by 
the creditors and to answer costs. 
Croft v. Pjif, sup. El vide Man 
v. Ward, 2 Atk. tMQ. Alabauk v. 
Alctculfe, 3 Atk. 93. Dixon r. 
Parker, 2 Ves. 219. Fotlu-rby r. 
Pste, :• Aik. (504. Good title v. 
Wclford, Doug. 1 .24. 

19- A parishioner is not good evi¬ 
dence, w> prove a diaiity givert to the 


parish. Serf scats, of a lodger wtd 
does not pay poor rule, yet he shall 
be intended a housekeeper, unless 
the contrary uppear. Allorniy-llt- 
nernlv. lYyhurgh, II. 1719- 1 P.W. 
399- 

20. Ah. interested witness must 
produce a release, or his evidence 
cannot he rrad. Ainin. M. 1737. 2 
Atk. 15; and tlie release must not 
be a partial but a geuc.al one. Stmd- 
Jbrtl v. Paid, 3 Pro. Ch. Ca. 370. 

1 Vos. inn. 399. 

21. where a w itness, who attested 
a deed, is dead, his dputli nimt be 
proved ; but if lie lived in England, 
a certificate of hu fin krai med not 
be produced; ollicrwi *\ if he. lived 
abroad. 'llic rules of eviiii nce arc 
exactly the same both at law and in 
equity. / lenity v. Plnlq*, T. 1740. 

2 All. 48. / ale Viliicrs r. Villier*, 

2 Atk. 71. - 

22. Where a witness is under a* 
necessity of exculpating her own be¬ 
haviour lirst, no n ganl ought to be 
paid to her evident c against the con- 
iluct ofnthrm. IYntkyns v. IVatkyns, 
M. 17-10. 2 Atk. 97. 

6.5. r Iho deposition of a trustee 
was admitted to be rend :m to the 
t/in/utmn of tiiist-moncy in her builds, 
which was given by a testamentary 
\ckcdidc to her daughter, under cir¬ 
cumstances which were held to go to 
her credit, but not to her competen¬ 
cy. Dozening v. Tozcnscnd, T. 1733. 
Ainb. 592. 

24. Theewdcncc of a co-defend¬ 
ant, partireps fraudis and interested, 
cannot be allowed, but an objection 
goes only to die credit of an attorney 
and trustee. Jlridgman v. Green, 
T. 1753. 2 Vcs. (fe|), Purlitcp* 
J'raudis cannot hi admitted to dis¬ 
prove the fraud. Dozening e. 2 Wh- 
se in/, Amb. bWl* 

K 25. A Aitlii-i having imposed upon 
a tniMen in a settlement, to give l&ia 
consent to Ins execution cf a power, 
on hill biiuight to set it aside, iho 
trustees were admitted to prove the 
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imposition, bat the father wai not to ticm at law, and notwithstanding a 
clear himself. Scroggs v. Scroggs, charge of interest in the defendant, 
T. 1755. Amb. 272. as to which be may be called by the 

26. A man who can recover no- plaintiff, waiving the objection, and if- 
tiling by the suit in question, is a called against him, may be examined 
competent witness. Craven ▼. upon the coir dire. Fenton r. 
Ticket/, M. 1789- 1 Vet. jufc. Gl. Hughes, T. 1002. 7 Ves. 287. A 
C7. A father coming to bastardize party having co1I|h1 a witness cannot 
Ins own issue, is a legal though a discredit him. S. C. ibid. 290. 
very' suspicious witness. Standcn 32. On the questiou, whether a 
v. Jidsanls, E. 1790. 1 Vet. jun. commission of bankrupt is or is not 
134. maintainable, (e.g. whether the peti* 

29. A son employed under, paid tioning creditor’s deljt was sufficient,) 
by, and accounting to his father, may a creditor of the bankrupt ia coinpc- 
be a witness, but lie is not accouut- tent to prove the negative. Re 
ahlc to his father's principal. Curl - Cotld, M. 1804. 2 Sell. & Lcf. 116. 
wright v. Hateley, T. 1791- 1 Vcs. S3. Wlicro the ilcfeudaulTs answer 
jun. 292. positively denies 011 agreement for a 

28. A terrier cannot bo received lease, and that denial is continued by 
in evidence, unless from the registry circumstances, the court will not 
of the diocese, or a copy from the decree a lease upon expenditure and 
parish registry, if the original cannot improvements under an allcdged 
be found, hiking v. Hatton , H. agreement, proved by one witness 
179*1. 2 Aust. 386. Miller r. Fes- only. Pilling v. Armtege, M. 
ter, 2 Anst. 387, (n.) S. P. 1805. 12 Ves. 78. 

50. A. gave a legacy to his wife, 34. r Jlie interest which an auc- 
by the description of his r hade wife: tioueer derives from his commission 
evidence of her incontinence is not is not sufficient to defeat his evi- 
adinissible. Kennel v. Abbot, T. dencc. Hnckmaster v. Jlarrup, II. 
1799- 4 Vcs. 809. 1807.13 Ves. 474. 

31. Bill for discovery in aid of on 

action; demurrer by a mere witness How the members of a corporation 
allowed, though the discovery would may be rendered competent witnesses, 
be more effectual than the txarnma- vide Corporation, vi. 

EVIDENCE IIL 

What sufficient; positive ^presumptive. 

35. A copy of a deed to lead the to be read in evidcuce, though not 

uses of a Hue enrolled for safe cus- proved to be a true copy, and the de- 
tody only, may be read as evidence fendant had sworn there was no such 
upon a trial at law. Combes v. acknowledgement under tlic note, it 
Spencer, M. 1704. 2 Vera. 471. appearing, when die note was pro- 
Combs v. Dowel, M. 1707.2 Vcm. duced, that the bottom was lompff. 
591- 1 Wisme v. Lloyd, 11.1707. 2 Vcm. 

36. A copy of a note was taken 603. 

by oue vAo was entrusted with it, 37. Words can have no weight in 
and who afterwards died; under it evidence against a deed solemnly ex- 
wss written an acknowledgement tliat ecu ted. Shales v. Barrihgioup M. 
nothing was due: this was allowed 1718. 1 P. W. 482, 

Vol. 1. 1 a* 
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38. A steward swearing that he 
!rer heard of an agreement to sur¬ 
render, at or before the surrender, is 
a negative pregnant that he heard 
of it tJier, and a manifest evasion. 
Ji’alker v. Walker, M. 1740.12 Atk. 
09 . 

3Q. A merchant's copy-book of 
letters has been allowed to bo read 
where the person who has the origi¬ 
nal letters refuses to produce them. 
Sturt f. Hellish, T. 1743. 2 Atk. 
011 . ^ b • 

40. Payment of interest for a lega¬ 
cy by on executor from time to time 
si mil be evidence of assets, but a 
single payment of interest shall not 
Clergy. Sons of 9 ▼. Saainson, E. 
1W8.J Vca.75. 

41. in questions whetlier the ail- 
vancing or paying of rnooey by a fa¬ 
ther was iutended as a bounty to his 
child, his papers, books, and memo¬ 
randums shall be evident. Hill v. 
Ballard, H. 1748. 1 Vca. 77. 

43. Shop-books in the testator's 
own halid-writing are not evidence. 
Glynn v. Bank of England, M. 
1730. 2 Ves. 42. 

43. But letters, book, or entries 
by servants or agents, after their 
death, shall be allowed as evidence. 
l^sebvre v. Worden, M. 1750. 2 
Ves. 54. Peacock v. Monk, 2 Ves. 
190. 

44. A man’s own entry in a book 
of accounts shall be allowed as evi¬ 
dence, on enquiry before the master, 
where all papers, &c. were tto be 
produced, not as evidence of the de¬ 
mand, but as a claim in his life-time. 
Lesehure v. Ilorden, M. 1750. 2 
Vca. £4. 

45. Entries of presentments in die 
books of a manor are not evidence of 
acts of ownership. Worker v. Ma¬ 
thers, II. 1756.5-Bro. P. 0.340. 

t 4(1 Circumstances forming pieces 
of evidence, which, taken separately, 
. ore not conclusive, cannot become so 
•. k* being united. Hume v. Burton , 
li. f78$. 1 ltidgw. P. C. 210. 


47. Very clear and strong evidence 
is necessary to impeach a lease at a- 
distance of time, on die ground of 
original fraud practised in obtaining 
it. Chandoe v. Brxnvnlcno, E. 1791- 
2 Ridgw. P. C. 397. 

48. Where a fact is put in issue * 
by the original cause, and evidence, 
examined to it, uc evidence can be 
adduced upon that fact upon a sup¬ 
plemental bill; neither will equity 
assist a party to make out a different 
case, upon a second trial at law, 
upon that which bo made upon the 
first. Coekbume v. Hussey, E. 1792. 

2 Ridgw. P. C. 504. 

49. Declarations of a party to a 
deed, previous to Uic execution, were 
admitted in support of the deed 
against imputations of fraud, but de¬ 
clarations subsequent, impeaching the 
deed, ware rejected. Conol/y v. 
Lord Hove, M. 1800. 5 Vca. 700. 

50. Where an appointment has 
been executed under a will regularly 
proved, evidence that the p^%vcr has 
been improperly obtained, caauot bo 
received. Kemp v. Kemp , E. 1801. 

5 Ves. 849. 

51. It is not a general rule in 
equity that a second mortgagor hav¬ 
ing the title deeds without notice of 
a prior mortgage shall postpone the 
first;-there must be fraud to postpone 
him, and a rale pf property ia eauity 
i * not therefore to be adopted at law; 
for die courts,.in some respect, pro¬ 
ceed upon different principles; for 
instance, equity will not allow a single 
witness, unless supported by circum¬ 
stances, to prevail against a positive 
denial by Ac answer. Evans v. 
Birkndl, T. 1801. 6 Ves. 174. 
Vide Ryol «•- Rowlcs, 1 Ves. 348. 
375. 1 Atk. 165. Beckett c.Cord- 
lcy, 1 Bro. Ch. Co. 353. 357. Vide 
etiam Evans v. Bicknell, post, tit. 
Fraud, i. with reference fy some re¬ 
cent eases, ct int. ai. Plumb v. Fluit, 
2 AnsL 432. 1 Fonbl. Eq. 262, 
note (a), on the mere circumstance cf 

| parting with (he title deeds . 
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52. Upon a presumption of aatis- 
ction by will, evidence is admissi¬ 
ble; 1st, to constitute the fact that 
testator was debtor to his legatee; 
and 2dly* to meet or fortify the pre¬ 
sumption ; and so upon equities aris¬ 
ing out of presumptions evidence is 
admissible. Pole ?. Lord Somers, 
T. 1801. 6 Vea. 309- Wright o. 
Rutter, 2 Ves. f>73. Rutier u. Mac 
Lean, 4 Vea. 531. 

53- A statement of property in 
testator 1 ! hand-writing, together with 
his books of accounts, were admitted 
as evidence that he considered as his 
property, and meant to dispose of, 
certain mortgages and leases belong¬ 
ing to his wife, and taken by her 
under a will, of which lie was joint 
executor with her before marram. 
Dntce v. Dennison, T. 1801. 6 Ves. 
385. 

54. Circumstances alone arc not 
sufficient evidence of die release of a 
bond debt. Reeves v. Brumer, M. 
1801. G Ves. 516. 

55. A notary-public has credit 
every where by the law of nations, 
but the certificate of a magistrate of 
a colony abroad, requires evidence os 
to his magisterial character. Hutchiu 
v. Munnington, T. 1803. 6 Vci. 
823. 

56. Where an answer is required 
as evidence upon a |rial at law, the 
court, except in a criminal case, will 
not permit the record itself to bo 
scot, but an office copy, unless proof 
of the signature, is necessary. But 
where the action is by a stranger un¬ 
connected with the suit in equity, 
the court will not grant die applica¬ 
tion. So under a commission of 
bankruptcy the court will not allow 
die proceedings in the secretary’s 
office to bo iisoi as evidence in ac¬ 
tions by strangers unconnected with* 
the commission. Jervis v. White, 
E. 1803. 8 Ves. 313* 

' 57. An attested copy of die me¬ 
morial of the assignment of a judg¬ 
ment is evidcucc* of the fact of the 


ment. So the attesteef copy of 
die memorial of die registry of a 
deed is evidence of the fact of die 
registry; but if the memorial be 
used as evidence of die contents of 
the deed, the original must be pro¬ 
duced. Hothouse v. Hamilton, T. 
1803. I Sch. tc Jjof. 207. I'ide I 
Leon. 184. I Salk. 38!). 

58. As to evidence of lmnd-writ- 
iug the nde is, that die witness must 
hare seen die party write, and swear 
to liis belief that the writing produced 
is his, but where a witness will not 
take-upon him to say he believes it 
to be die writiug of the person, 
though he thinks it like, lyinl Chan¬ 
cellor said, that was no evidence; 
in contradiction to the ease of (iar- 
rells v. Alexander, 4 Kap. Rep. N.P. 
37, whore Lord Kent/on is mndc to 
aay that it is evidence. Jinnt Chan¬ 
cellor however doubted that autho¬ 
rity. So comparison of hands by 
one who never saw the party write is 
not evidence (a). Eagle Urn v. King¬ 
ston, T. 1803. 8 Ves. 474. ' (a) ViHe 
Rex r. Cator, 4 lisp. Rep. N. P. 

117. Brook bard r. Woodley, Peake's 
N. P. 20. Macplirrson i\ TUoyles, 
ibid. Cary v. Pitt, 1797. IWi 
L aw of Evidence, 102. 105. 

59. The court in this cusc made 
a decree upon ll»e evidence of a 
single witness, against die positive 
contradiction of the defendants an¬ 
swer containing circumstances giving 
greater credit to the deposition, and 
die defendant having declined au 
issue at law. East India Company 
v. Donald, II. 1804. 9 Ves. 275. 

Go. It is U' lule of evidence in 
equity that if there is nothing more 
dian the positive unqualified asser¬ 
tion of one witness, and a positive 
denial by the defendant, the plaintiff 
shall not have a decree, but there is 
an exception to that rulo upon cu£ 
cumstances giving greater credit to 
the witness. Lord Chancellor said, 
lie did not know how to rcconcjfe all 
the cases on this subject, except per- 

a x a 
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baps that the court being willing to 
give judgment upon the question, 
whether the circumstances outweigh 
the effect of the nile so as to autho¬ 
rize a decree against the defendant, 
will allow die defendant to ask, that 
he shall at his peril withdraw it from 
this court, and nin the risk of on en¬ 
quiry lc?s favourable in its principle, 
by praying an issue, and his lonhhip 
inclined to think, that is the principle 
upon which the court ought to act. 
S. C. 

61. Though an agent may, within 
du* scope of his authority, bind his 
principal .b^ his agreement, and in 
many cases by hia acts, yet evidence 
of his declarations must bo contiucd 
to what is either by the statement 
itself, or as tending to determine the 
quality of cotemporary acta, die 
foundation of, or nidiicemrot to the 
agreement. A letter therefore by an 
agent is not evidence against die 
principal of a pre-existing agreement, 
tliougli it may be of an agreement 
contained in that letter, but whether 
a receipt given by an agent for poods 
directed to be delivered to him is 
evidence against die principal, die 
court did not iu this case determine. 
tairlie v. Hastingt, T. 1804. 10 
Vea. 12.1. faille Mea&tcra r. Abram, 
I Esp. N. P. Ca. 173. Bauer mail 
v. Radenius, 7*T. Rep. G6l. Biggs 
V. Lawrence, 1T. Rep. 454. 

6(2. The rule of evidence in the 
Accountant-General's office ought to 
be the same as in court, thej^Jpre, 
upon the marriage of a woman en¬ 
titled to the interest of a fund for her 
separate use, an affidavit was required 
beyond the murrirge and identity that 
there was no settlement or agreement 
for a settlement, without, prejudice 
to future cases. So to oblaiu pay¬ 
ment to the representative, the mere 
production of the probate ia not suf¬ 
ficient, but proof of the death is re¬ 
quired, and that the testator was the 
party iu the cause. Clayton v. Grw- 
Kwn,'hl. 180'i. 10 Vcs. 288. 


63. Upon a bill to raise money 
under a deed of appointment, the 
only copy produced appeared not to 
have been executed; but h having 
been recited in two settlements, aud 
the books of a deceased solicitor 
being produced, wherein he had 
charged for preparing and euxutiug 
it, thq coart allowed that as evi¬ 
dence, and decreed the money should 
be raised. Skijmitk v. Shir fry, T. 
1805.11 Ves.64. 

64. A conveyance by bargain and 
sale, which cannot be complete as a 
legal conveyance without mrolment, 
is evidence in equity of un agreement 
to convey. J Mcntacr v. Gillespie 9 H. 
1806. 11 Vea. 625. 

65. Inscriptions on tomb-stones, 

and engravings on rings, are evi¬ 
dence of a pedigree. f'owlet v. 

Young, M. 1806. 13 Vea. 140. So 
ore declarations of heads of fami¬ 
lies upon inquisitions post mortem . 
So is hearsay evidence of declarations 
by the husband, as to his wi^'s legi¬ 
timacy, os well as those of relations 
by blood, hi cases of pedigree, and 
so is die hearsay of relations to prove 
cousanguinily, and without die cor¬ 
rectness required by .other facts; the 
degree therefore is not requisite, but 
the principle bciug interest, the opi¬ 
nion of the i 
do. S.C. 

66. Upon pedigree slight evidence 
is sufficient as reputation, aud a for¬ 
gery established is not decisive, but 
weighs considerably against the party 
producing it. S. C. 

67. Evidence of tradition must be 
qualified even upon pedigree. It 
must be from persons having such a 
cuuncction with the party, that it ia 
natural, and likely, from their do¬ 
mestic habits, that they are speaking 
Jhc truth, and could uot be mistaken, 
and upon that principle descriptions 
in wills, monuments, bibles, fee. are 
admitted. Whitclocke v. Baker, 
E.1B07. 13 Ves.511. 

# 68. Extrinsic evidence 


-p 9 B 

neighbourhood will not 
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ble not to construe a will but to shew 
with reference to what it was mode. 
Ben go ugh v. Walker, H. 1809- 15 
Ves. 514. 

6p. The Fleet register is evidence, 
os a declaration upon the fact, slid 
• not as a register; out a duplicate of 
the register formed aud signed weekly 


by the clergyman, and annually trans¬ 
mitted to the ordinary by the canon 
law, is evidence. Lloyd v. Passing - 
ham, E. 1809.16 Ves. 59. 

70. Forgery is not conclusive 
■gainst a fact proved by other evi¬ 
dence. S. C. 


EVIDENCE IV. 

Parol or collateral, where admitted . 


71. Ono by will gave his executor 
j£5 for his care in fulfilling the will 
and made no disposition of the snr- 
plns. Parol proof was given of the 
intention and direction of the testator 
to the scrivener that the executor 
should have the surplus, yet decreed 
to slit* next of kin. Rachjield v. 
Corel'em, T. if25. 2 P. W. 158. 9 
Mod. 9. 1 Sira. 568. nomine Ruslt- 
dell r Camesse. This appears to be 
the only rase in which parol evidence 
has been admitted in favour of the 
next of Lin, and the proof for them 
was but very slight; but there are 
many cases in which parol evidence 
has been admitted in Javour of exe¬ 
cutors, or (what is tantamount) in 
exclusion of the nut of kin, and the 
ground of its admissibility is, that it is 
adduced to rebut a presumption raised 
against the legal title of the executor, 
which seems to have been adopted as a 
rule of evidence in courts of equity, 
though (occasionally) tcilh some hesi¬ 
tation. See the cases on this point 
collected, ante, tit. Executor, viii. 
and tit. Devise, xvi. Farol evi¬ 
dence shall not be admitted to contra¬ 
dict a will . Fide Drown v. Selwyn, 
Ca. temp. Talb. 240. Chamberlain 
©. Chamberlain, 2 Frecm. 52. Low- 
field e. Stonchaui, 2 Sira. 1561.# 
Hampshire r. Pearce, 2 Veru. 217. 
Miybank t>. Brooke, l Bru. Ch. Ca. 
84. 

72. The rule that parol evidence 
shall not contradict a written agree¬ 
ment ia generally true; hut a writlch 

1 


agreemdut may be waived, or varied 
by a subsequent parol agreement. 
J-orrf Milton v. Vsduorth, II. 1733. 
6 Bro. P. CL 587. 

73. A written contract to be waiv¬ 
'd by parol requirca very clear proof. 
The statute requires all contracts con¬ 
cerning lands to be in writing, and an 
agreement to waive a purchase, con¬ 
cerns the land as much as the original 
contract. Backhouse v. Crosby, E. 
1737. ante, tit. Agreement, v. pi. 
209 - 

74. M. H. observed, that the court 
had gone too fur in permitting part 
performance of an agreement to lake 
cases out of the statute of frauds 
where it must be supjxirted by parol 
evidence; and said the remedy ought 
to rest in compensation. Foster v. 
llall, T. 1798. ante, tit. Agivc- 
meat, s. v. \!. :;8C; 

75. Parol evidence is admissible 
against a written agreement under dies 
head#>f mistake, surprise, or fraud. 
AT. of Townshend v. Stangroom, H. 
1801. 6 Ves. 328. 

76. So to rebut an equity. Walker 
v. Walker, cited in S. C. Fane v. 
Fane, H. 1681. 1 Vera. 31. Gitiw- 
ril/e v. Duck, of Beaufort, II. 170Q. 
2 Vera. 648. 1 P. \V. 114; et ante, 
tit. Executor, viii, but die rule that 
written agreements ennnot be varied 
by parol does not affect a subsequent 
distinct collateral agreement. S. C. 

77. But parol evidence may bf ad¬ 
mitted to ascertain a person or thing . 
I ide Harris v. Bishop of Lincoln, 2 
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P- W. 136. JJortct c. Sweet, Amb. 
17.5. Bradwin v. Hsrper, Amb. 
374. Parsou* v. Pinions, 1 Ves. 
166. Fonncrctu v. Point*, 1 Bro. 
Ch. Ca. 473. Ddmare r. Bebello, 
3 Bro. Cb. Ca. 446. 

78. Parol evidence shall be admit¬ 
ted to explain a suireuder of a copy- 
hold, and to shew a mistake either iii 
die land or uses. Towers v. Moor , 
H. 1680. 3 Vern. 08. A devise of 
land is not to be explained by parol 
proof touching the declaration of the 
testator, or the iiialnictioDs given by 
him for mining his will. S. C. 

79- TeflRor gave the residue of 
his estate to die poor of the parish of 
K. com. L. but that parish was in 
com. N. it was set up by the next of 
kin, that* testator did not imagine his 
residuum would exceed £lO, and bad 
ao declared; whereas, it amounted 
to near .£1000. The court thought 
tliat parol eviih nee should be admit¬ 
ted to help out the description of the 
parish, but not ns to the quantity of 
the thing given. Brown v. Langley, 
II: 1733. 2 Bam. 118. 

80. The court will not allow parol 
evidence to explain a blank in a will, 
but where a legatee is nicknamed, or 
two of the same name, parol evidence 
will be admitted to explain. Itayli$ 
v. Attorney-General, fl. 1741. 2 
Atk. 240. 

81. Com ts of law and equity ad¬ 
mit parol evidence in two cases only, 
to ascertain the |terson, where there 
arc two persons of the same nany?, or 
where theic lias been a mistake in the 
name (a), ami in resulting trusts re¬ 
lating to personal estate (li)J as where 
ail executor has a small legacy, and 
the next of kin claim die residue, 
there parol proof is admitted, to aa- 
certain who shall have it. Ulrich v. 
Litchfield, T.-1742. 2 Aik. 37 3, 
(a) Vide Harris v. Bishop of Lin¬ 
coln, 2 P. W. 136. Anon. 2 Eq. 
Ab. 415, pi. 6. Biters case, 1 
Atk. 410. Bailisr. Attonicy-Gene- 
. ml, £ Atk. 239. Costleton v. Tur¬ 


ner, 3 Atk. 258. Goodinge v. 
Goodinge, 1 Ves. 231. Hampshire 
v . Pearce, 2 Ves. 216. Dowset v . 
Sweet, Amb. 175. Bradwin v. Har¬ 
per, Amb. 374. Waller r. Child, 
Amb. 524. Parsons v. Parsons, 1 
Ves. juiA 206. Sed ride Delmaro 
v. Rebel I o, 3 Bro. Ch. Ca. 446. 
So paqol evidence has been admitted 
to ascertain the thing bequeathed. 
Hodgson r. Hodgson, 2 Vern. 593. 
Pendleton r. Grant, 2 Vern. 517- 
Foimcrcfui v. Pointz, 1 Bro. Ch. 
Ca. 472. (b) Vide Brmsbridge v. 

Woodroffe, 2 Atk. 69. Walker r. 
Walker, »A. 99- Lake r. J>ake f 
Amb. 126. Ultlcbury v. Buckley, 

1 Eq. Ab. 245. Gafesboro’ v . 
Gainaboro’, 2 Vcm. 252. # The 
Lords, it seems, are very cautious of 
allowing parol evidence, as tending 
to mischievous consequences, vide 
Strode v. Husaell, $ Vein. 621. 
Selwyn r. Brown, Ca. temp. Talb. 
240. 

82. Bequest to testator's nearest 
r relations: parol evidence shall 
admitted to shew that testator 
knew he had such in Salop, but not 
to prove declarations or instructions 
whom he meunt by die w ritten words 
of his will. Gooilinge v. Goodinge , 
15. 1749. 1 Ves. 231. El vide Vit- 
home v . Harris, 2 Vcm. 527. As 
to the cases where parol evidence shall 
be admitted in the case of a trill, see 
Hampshire v. Pearce, 2 Ves. 216. 
Hodgson v. Hitch, Pre. in Ch. 229. 
Eonnercau v. Points, 1 Bro. Ch. Ca. 
475. Baylis r. Attorney-General, 2 
Atk. 239. Ulrich v. Litchfield, ib . 
373. Harris v. Bishop of Lincoln, 

2 P. W. 136. Hodgson v. Caldi- 
colt, 2 Vern. 593. Batchelor r. 
Scarlc, ib. 736. Uochiitsld v. Care¬ 
less, 2 P. W. 158. 160. Contra' 
,-Strodc r. Bussell, 2 Vern. 624. 
Castlctou v. Turner, 3 Atk. 258. In 
Petit r. Smith, 1 P. W. 9, it teas 
held to be dangerous to admit parol 
proof, where there was a written 
will, but as to personal estate, such 




EVIDENCE IV. 


711 


I • 

proofs hate beta allowed . Fane v. 
Fane, 1 Vera. 31; bit they ought 
to be plain and indisputable. In 
Bliukhonie v . Feast, 2 Ves. 28, 
■Lorcf Hardwicke «w/ suc/i evidence 
had been admitted to rebut an equity 
arisiugfrom a mulling imU, though 
since Brown v. Selwyu, Ca. temp. 
Talb. 240, he hud been tender of 
admitting it in such cases. Vile post. 
lit. Trust, ii. 

83. Where A. tcnaut in tail, re¬ 
mainder to B. in tail, joined in a 
mortgage mid bond to raise money, 
and A. died, it seems parol evidence 
could not be admitted of an agrec- 
ii!ent, that liis creditors should come 
upon B.'#eniaiii(kr in ease of A.’s 
personal estate. Robinson r. Gee, 
T. 1749. 1 Ves. 231. 

84. Parol evidence will lie admit¬ 
ted to prove a mistake iu an agreeincut. 
Baker v. Payne, E. 1730. 1 Ves. 
437. Vide Shelburne v. Incbiquiu, 
1 Uro. Cli. Ca. 341. Imhain v . 
Child, ib. 02. So iu the case of a 
hard Agreement, or un agreement in 
part executed. Legal v. Miller , T. 

1730. 2 Ves. Cfly. Hut not to ex¬ 
plain an agreement Pym v. Black- 
bourn, H. 179& S Ves. 34. 

83. Parol evidence was admitted 
to-shew, that though a.bond given on 
marriage, was for .£130 per annum, 
yet the agreement was for £ 100 only; 
but it being a private agreement to 
deceive a material parly, the bill was 
dismissed; still, however, parol evi¬ 
dence to prevent fraud shall bo ad¬ 
mitted. Pitcairn v. Ugbourne, T. 

1731. 2 Vea.375. 

86 . So on devise of guardianship, 
parol evidence of the father's iuteut, 
as to the education of his child, shall 
be admitted. Anon. M. 1730. 2 
Ves. 36. 

87. Parol evidence being admitt^l 
on one side, maybe called for on the 
other. So at law, though to prove a 
matter in writing; but nf mercantile 
^contracts, the evidence of merchants 


is allowed. Blunt V, Corhynt, T. 
1731. 2 Ves. 331. * 

88 . Parol evidence to prove the 
destruction and conteuts of a deed 
will be admitted. Saltern ▼. MeL 
hash, M. 1734. Auib. 247. . 

89. 'Hie court will not admit parol 
evidence of au agreement, for die re¬ 
demption of au 'annuity which was 
left oat of the deed, under an idea 
that if inserted, the transaction would 
be usurious, lltcic btiug uo charge 
of fraud in the omissiou. Lord Irn - 
hum v. Child, 11. *781. 1 Rro.Ch. 
Ca. 92. Lord Port mow r. Morris, 
2 Bro. Ch. Ca. 219. w v. Shear- 
wood, 3 Bro. Cli. Ca. 1GB. 

90. Parol evidcucc gf an attorney 
was admitted, to prove thit a party 
to a settlement ltail notice of a prior 
incumbrance. Shelburne v. Inclti 
quin, IX. 1784. I Bro. Cli. Ca. 340 

f) I. So of a parent's inteutioii that 
a portion should not be taken in per¬ 
formance of a legacy. Debeze .v. 
Mann, E. 1787.2 Bro. Cli. Ca. 165. 

92. Parol evidence is not admis¬ 
sible to shew that the testator in¬ 
tended to exempt liis jiersonal estate 
from debts, licet es v. Netcrnham, 
•E. 1788. 2 Kidgw. P. C. 21. 35. 
44. 

93. So to shew that legacies given 
by a sreoud codicil were intended as 
cumulative. Coote v. Boyd, H. 
1789. 2 Bro. Ch. Ca. 521. Y'nk 
Uoolcy r. llaftou, 1 Ves. juu. 390, 
(it.) and llic cases there referred to. 

94. Though when a wife's estate is 
mortgaged for the benefit of dm hus¬ 
band, tlie has a right to stand as a 
creditor on die husband's assets, jet 
this may be repelled by evidence, to 
shew her iuteution to the contrary. 
Clinton v. llooper, li. 1791. 3 Bro. 
Ch.Ca.CDl. I Ves. juu. 173. 

95. A gift, by will, uf pictures to 

Lady-, is absolutely void, aud it 

sludl not lie supplied by parol evi¬ 
dence. limit v. Ilort, 1. 1791. 3 
Bro. Ch. Ca. 311. 
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.90. Agreement for die lease of a I Cave v. Bol/ord , E. 1798. 3 Ve* 
farm, referring to a paper containing I 050. - 

the terms, parol evidence to prove I J09. The court decreed an increase 
which of die clauses in that paper had I of certain provisions in testator s will* 
been read at a meeting was refused, upon evidence of his request to his 
lirodie v. St. Paul, E. 1791. 1 executor and residuary legatee, on 
Ves. juu. 326'. I whose promise testator refused to 

97. Parol evidence shall not be ad- make a new will, saying, be would 
milted to raise an equity, that , a pen- leave it to the executor's generosity, 
sion granted by the crown to the de- Jiammi. Gi enough, T. 1796. 3 
feudant, was in trust for the plaintiff Ves. 152. 

against the oath of the defendant, in 103. Parol evidence ia admissible 
his answer. Fordyce v. Willis, E. upon a latent, but not upon a patent 
1793. 3 Bro. Chi Ca. 577. ambiguity, to rebut equities grounded 

98. On parol evidence an absolute upou presumption, und perhaps to 

conveyancer's decreed to be only a support die presumption to oust an 
security, it being dear on the written implication, and to explain what is 
evidence, aud the accounts of the par- I parcel of the premises gran#l or con- 
tics, that die agreement was not what I veyed. Dntce ?. Denison , T. 1801. 
the deed purported to be. CYi/huy. 6 Vcs. 397. Baugh v. Read, 1 
Gee , M. 1793. 4 Bro. Ch. Ca. 472. Vcs. jun. 259- 8. P. Vide llinch- 
Vide lruham v. Child, 1 Bro. Ch. liffe v. Hiochliffe, 3 Vcs. 521. 
Ca. 92. Blinkhoruc v. Feast, 1 1 Ves. 27. 

99- Payl evideucc cannot be ad- Mascall v. Miscall, 1 Ves. 323. 
milted to j>rove from conversations Nome r. lunch, 1 Vcs. jun. 344. 
before aud at the some time of signing Hornsby v. Finch, 2 Ves. jjur. 72. 
an agreement for a lease, that the in- Clcnucl r. Lewthwrite, ibid . 465. 
tent of the party was different from 644. 

die memorandum, though the same 104. By the rule of law, independ- 
waa written by the lessee, aud die cnl of die statute of frauds, parol evi- 
words w clear of all taxa,” (which deuce cannot be received to contradict 
w ere the subject of the conversation) h written agreement. Woollam v. 
were omitted in die memonuuluui. I lleru, T. 1802. 7 Ves. 219. Vide 
Rich v. Jackson, H. 1794. 4 Bro. Buxton r. Lister, S Aik. 383. _ 

Ch. Ca. 514. I 105. Parol evidence is admissible 

100. Parol evidence is admissible I to rebut a presumption, without re- 
on the part of an advanced sou or bis gard to the nature of it; as whether a 
heir to rebut a claim of trust, though mere casual conversation widi a 
improper against the legal operation stranger, or between the parties and 
of a deed. Redinglou v. Redington, upou the subject; or whether at die 
E. 1794- 3 llicigw. P. C. 182. time of the transaction, previous or 
Taylor r.Taylor, 1 Atk. 387. Lamp- L subsequent. But those circumstances 
lugh v. Lsmplugh, 1 P. W f 111. I or© vity material with reference to 
S. P. the weight and efficacy of it. Trim- 

. 101. The court will not admit evi- I merv. Bayne, T. 1802. 7ves.508. 
dencc of conversations with the per- I Where an executor ia trustee of the 
son who drew a.wdll, to shew that the residue for the next of kin, parol de- 
testatrix luid no other real estate, daratious previous aud subsequent to 
# SlundcH v. Standcn, T. 1793. 2 the will,, as well u at the time, ore 
Vcs. jun. 589; nor parol evidence of admissible: but their weight and effi- 
gn iuiontiou uot to revoke a will. | cacy are very different. S. C. Vide 
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Ellison v . Cookson, 2 Bro. Ch. Ca. 
307. 3 Bro. Ch. Ca. 61. 1 Vea. 
jun. 100. Debeze o. Maiuij 2 Bro. 
Ch. Ca. 165. 

106. A. by public advertisement 
offered lands to be let for three /wet 
or 31 yean, and proposhls having 
been made by B. and accepted, an 
agreement was executed between B. 
fnd the agent of A. authorized to 
contract for him for a lease of the 
lands, fit if hick agreement the term 

for which the learn trat to be made 
was not mentioned . A. is not bound 
to perform this contract, there being 
do evidence in renting of the term 
to be demited, and there being no 
refcrencotin the agreement to the ad¬ 
vertisement, parol evidence cannot be 
received to connect die one with thg 
other, so ns to ascertain the term. 
L'Jinan v. Cook , M. 1802. 1 Sch. 
& Lef. 22. • But if one written in¬ 
strument refers to another written 
instrument, parol evidence may be 
admitted to shew what was the thing 
so referred to. S. C. 33. 

107. Parol evidence shall not be 
admitted to show the intention of the 
testator against the construction upon 
the face of the will. Cambridge v. 
Rous, M. 1802. 8 Vet. 22. Do j/p 
v. Baker , M. 1804. 2 Sch. & Lef. 
240. Vide Lowfwld .r. Sloucham, 
Q Stra. 1261. 

108. Parol evidence may be ad¬ 
mitted, and will prevail against the 
presumption that a debt is satisfied 
by a legacy of greater amount, the 
will also affording an inference in 
favor of that presumption. Wallace 
v. Pom fret, M. 1805. 11 Ves. 542. 

JOy. Upon questions as to fhe sa¬ 
tisfaction of portions, parol evidence 
may be admitted. S. C. Et vide 
Hincliliffb v . Hindiliffc, 3 Ves. 516. 
Sparkes v . Color, ib. 530. Trinf- 
mcr v. Bayne, 7 Ves. 508. Kobin- 
oon v. Whitley, 9 Ves. ,577. Poll 
v. Somers, 6 Ves. 309. Druce r. 
Denison, lb, S85. 

110. An ^rtemeut in writing in¬ 


admissible as unstamped/ shall not 
prevent parol evidence, otherwise ad¬ 
missible. I liern v. Mill, M. 1806. 
13 Ves. 114. 

111. Parol evidence against con¬ 
ditions of sale by auction, is not ad¬ 
missible, and alterations in writing 
are permitted with great jealousy. 
Baekmaster v. • liarrop , II. 1807. 
13 Ves. 471. 

112. Parol evidence is not admis¬ 
sible iu aid of a specific performance 
upon the sale of an estate by auction, 
to explain by declarations of the auc¬ 
tioneer an ambiguity ou the face of 
the particular by a gcnflU clause for 
a separate valuation of the timber, 
and also special provisions as to the 
timber upon certain lots, the agree- 
ment signed on tlic back of the par¬ 
ticular, binding the purchaser “ to a 
“ strict fulfil incut of this article," and 
to nbide by the conditions and decla¬ 
rations made at the sole. 61 ig gin mom 
v. Clowe*, T. 1808. 15 Ves. 516. 
I'ide Jeukinson v . Pcpys, cited 6 
Ves. 330. 

113. though a paper, as the par¬ 
ticular upon a sale by auctiou, may 
by reference, be engrafted into a coo- 
tract williin ihe statute of frauds, 
that w ill not authorize the introduc¬ 
tion of |tarol evidence to shew what 
part was read. S. C. ib. 522. Et 
vide Brodic v. St. Paul, 1 Ves. jun. 
326. 

114. Legacy to A. if in the testa¬ 
tor's service at the time of his de¬ 
ceit, parol cvidcuce was admitted 
to shew, that though she hud quitted 
liis house, she continued and was con¬ 
sidered by him as in his service, and 
upon that evidence her legacy was 
established. Herbert v. ftei c(, T. 
1810. 16 Ves. 481. 

For the authoritiA in which parol 
evidence has been admitted to rebut 
an equity set up by the plaintiff, in 
die case of resulting trust, vide tit. 
Trnt, u. 
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EVIDENCE V. 

Jdmission of a Fact, how far regarded in the Scale of Evidence . 

115. An admission by a party determined by tbe court in which the 
concerned in matters of fact, is admission t* made, and an admission 
stronger than if they had been deter- of things cognisable in another court, 
mined by a jury, abd facts are as for both are equally bound. Shef- 
properly concluded by admission as JUd v. Duchess of jdmcAs, M. 1739-, 
by a tnal; therefore, where parties 1 Atk. 630. # 

come incidentally before the court, 116. He admission of a debt 
and that incident is admitted, the obtained by fraud or force will* not 
court may detcrdiine it, and bold be aside on motion, but it may be 
the parties to their admission, though a ground for a new bill, lhouih the 
the court cannot determine upon the former suit be depending. Toseu- 
probate of a will adveraarily; and tend v. Loufietd, T. 1747* 1 Vea. 
there is no difference between par- 35. 
tics admittiug things proper to be 

EVIDENCE VI. 

I 

% 

How foi+vd in what Corel Parliamentary Journals, or the Proceedings 
if the Court of Chancery, are received as Evidence in Courts of Lav* 

117.^ Parliamentary Journals, in the fact resolved. Peakes Evid . 
the opinion ef Sir Edward Coke , 53. Therefore, in die case of Titus 
were entitled to the aQthority of Oates, 1685. 4 State Tr. 39, the 
records, and lie has referred us (in resolution of die two houses as 
4 Inst. 83) to the stal. 6 lien. VIII. to the existence of the popish plot 
c. 16, which prohibits the absence was held to be no evidence, ill 
of any of the members without a court of justice, of the truth 
licence entered of record in the of that fact. And in Hex v. Stock - 
clerk's book. The general opinion, dale, M. 1790. Peake's Evid. 53, 
however, now is, that the house where the CommOns had resolved 
itself not being a court of record, that a publication was a libel on 
none of its proceedings are no, and tbe house, and in Rex f. Reeves, 
though formerly copies of uoth^pg T. 1796. ibid . that it was a li- 
short of records could be received bel ou die constitution, and the 
as evidence of the originals, yet Attorney-General was ordered to 
now, copies from the booksof ei- prosecute; the jury were nevcithe. 
ther house, examined with originals, less directed to consider the in ten- 
are equally received as pvidence of lion of die defendants, and both 
the proceedings of the house. Jones parties were acquitted, 
v. Randal, U. 1774. Cowp. 17. 118. Proceedings in Chancery 

Rex v.‘ Lord Gebrge Gordon, 1781. a*e not records or memorials of 
Doug. 569. (590); though in cases the laws of England, for the Chan- 
where either house merely comes cell or proceeds secundum aquum 
to resolutions as a foundation for et bonum, and is not bound to pro- 
other proceedings, these resolutions ceed secundum leges ei amsuctM* 
are no evidence of the truth of dines . Dull. N. r. 235. 
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110. Hie bill, when farther pro¬ 
ceedings were had upon it, was for¬ 
merly considered as evidence against 
the plaiutiff of the facts stated 
in it. Sitoir v. Phillips, 10G4. 1 
Sid. 220. But now the courts con¬ 
sider the allegation as 4uere sug¬ 
gestions to extort an answer from 
the defendant, and hold i( is only 
.evidence to shew that such a bill 
was tiled, or to prove such facts 
as arc the subject of reputation aud. 
hearsay evidence, such os the plain¬ 
tiff's pedigree, &c. Doe, ex Jem. 
Bosterman v. Sybouni, M. 1797. 
7 T. Hep. 2. 

120. The antnrer of the de¬ 
fendant upon oath is undoubtedly 
evidence against him, for if the 
admission of a man be received in 
* proof of u fact against him, much 
more ought that confession which 
he made nil oath; hut being con¬ 
sidered as a confession only, it is 
not admitted in miy case where a 
confession would uot be evidence. 
Anon. Godb. 32fi.. Wherefore the 
answer of an hifant by his guardian, 
who is swum to it, is not evidence 
agaiust his rights. Ecrletfon v. 
Speke or Petty, lG8f). Corth. 79: 
and doubts were entertained in 
Wrottesley r. Bendish, 1703. 3 

V. \V. 235, bow far a feme covert 
should be prejudiced by her answer, 
for in that case* upon tlio question 
whether the wife shoidd answer 
jointly with her bimbaud or not. 
Lord Chancellor Talbot said he 
would not give any opinion, whe¬ 
ther the answer might be read 
against the wife when discovcrtc 
or not; but as in all times then- 
tofore the wife, as well as die hus¬ 
band, hud been compelled to an¬ 
swer, he would not take upon him¬ 
self to overthrow the constant p*c- 
tice, but lie said he wquld not 
compel her to answ/r any thing 
which might subject her to a forfei¬ 
ture, though the husband submitted 
to answer. 


it 

a 


f 1 15 

f21. The consequence arising 
from the answer being considered 
as an admission only, is, that the 
objection of its being ret inter 
alios acta docs not apply as in coso 
of oilier legal proceedings; there¬ 
fore, in an action against B. the 
unswer of A. his partner, to a bill 
pleaded against him by other cre- 
Jitors, was admilled as evidence 
of the facts stated in it. Grant 
v. Jackson , M. 1794. Peake’s 
N. P. 203. So^ was the volun¬ 
tary affidavit of one man who was 
jointly interested with another in 
an action brought against llicm both. 
Vicarif s cafe, Gilb. Ev. 57- 

122. 'Hie reason on which the 
rule was established, 11 that a copy 
*< of the whole judgment, and not 

a partial extract of it, must be 
produced to the jury," •applies 
equally to proceedings in equity, and * 
indeed every other wnUcu#tflnimeiit. 
Brockmans case, 1701. Gilb. Ev. 
51. 

123. At law i defendant is enti¬ 
tled to have his whole answer read; 
and so fa? was this rule carried in 
Karl of Bath v. Battersea, lf)Q4. 
5 Mod. 10, that where defenduut 
had answered, and on exceptions 
he put in n second answer, lie was 
allowed to read that in explana¬ 
tion of the general terms of the first 
answer on an information for per¬ 
jury. Rex v. Carr, T. HiG9. 1 
Sid. 418. When therefore an un- 
qyer is read, the jiarty producing 
it makes the whole of it evidence 
for the defendant, of the facts 
stated in it, yet not so conclusive 
but tint the plaintiff may conlra- 
dicl it by other evidence, or the 
jury mav from the result of the whole 
draw their own conclusion, os to 
their belief or disSclicf of tbe mat¬ 
ters therein contained. Vide Her - 
.moil v. Wood bridge, T. 1781. Doug. 
758. (788.) 

124. A different rule however 
prevails in courts of equity, lor there 
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the plaintiff may select a particular 
admission, and when that is read, 
the defendant is obliged to prove 
the other facts stated in his answer 
h J other evidence. Hus, where 
to m bill by creditors against au 
executor for an account, the exe¬ 
cutor answered that .£1100 was 
deposited in his bands by the tes¬ 
tator, and that afterwards he gave 
testator a boud for £1000, by 
whom £100 was presented to him 
for his trouble in making up the 
accounts and in testator's general 
concerns, no other evidence ap¬ 
peared that testator had deriositcd 
£1100 in his executor’s hands, and 
it was held, that what was confessed 
by the answer, when it was put in 
issue, need not be proved by 
the plaintiff, but that the defendant 
should make out by proofs what he 
insisted on by way of avoidance. 
r Ihis was held, however, under ibis 
distinction, that when defendant ad¬ 
mitted a fact, and insisted on a dis¬ 
tinct fact by way of avoidance, then 
he ought to prove the matter in his 
defence, because he may hive admit¬ 
ted it from apprehension that it might 
have been proved, and therefore such 
admission ought not to profit him; 
but if it hod been one fact, as if the 
defendant had said die testator had 
given him £100, it ought to lie al¬ 
lowed unless disproved, for nothing 
of the fact charged is admitted, and 


die defendant’s side, 1-ord Chancellor 
Corcpcr said there was some pre¬ 
sumption in that, but not enough to 
carry so large a sum, without better 
attestation. Anon. FI. 1707. Gilb. 
Evid. 52. Vide anient Mr Peaks?* 
observations on thfi case in his Law 
of Eviil. 50, in ttolis , which have 
•given rise to some remarks by Mr. 
Evans in his notes on Pathier, 
vol. ii. 157-8, and which Mi*. Peake 
has stated in his 3d ed. in notis. 


125. An ansrstr however may 
in one instance lie read without mak¬ 
ing the whole evidence, as where a 
person offered as a. witness, has by 
nil answer shewn himself interested 
in the event of die cause, there that 
port of hi^ answer which is read, 
in order to reject his testimony, does 
not cnliljp him to have any other 
part read, for that would be to defeat 
the purpose for which it was pro¬ 
duced, and be would be giving his 
testimony when by his own answer 
it appeared that he was an inad¬ 
missible witness. Sparin v. Dm?, 
M. 1670. Bull. N. P. 238. 

126. An affidavit made by a man 
iu die course of a cause is analogous 
to an answer. Jtrockmans case , 
1701. Gilb. Evid. 52. But a 
voluntary affidavit not made in the 
course of a judicial proceeding, as 
one made by the vendor ok an estate 
before a master, to shew that the 
estate was free from incumbrances, 
must be proved to be sworn. S.nith 
v. Goodier , M. 1083. 3 Mod. 
36. Whereas, an answer on oath 
is taken in all civil cases to have 
been sworn, without further proof 
Ilian copies of the proceedings 
in the cause; (Gilb. Ev. 57) and 
even on an iudictmcnt for perjury, 
proof of the hand-writing of the 
master before whom it was sworn, 
and of the defeudaht himself, has 
been held sufficient evidence of 
the administration of the ualb. 
Res ▼. Morris, T. 1761. 2 Burr. 
1180. 

127. Depositions arc uot received 
as an admiarion of the party, like 
ail answer, but as the next best 
evideuce iu the room of what his 
adversary has been deprived of; there¬ 
fore, though the deposition of a 
witness may be read, when he is 
dead, or cannot be found on die 
most diligent search, (Benson v. 
Olive , 1729. 2 Stra. 920), yet 
not 00 while bo is living, and to ba 
found, for any other purpose than 
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to confront and contradict him. 
TUhfs cate, M. 1704. Salk. 286. 
Et vidt Baker v. Lord Fairfax, T. 
1717. 2 Strm. 101. However, 
where a witness who bad been exa¬ 
mined to an account iu Chancery, 
and afterwards* became blind, his 
deposition was allowed to be read 
at law, he being produced 9 to sup¬ 
port it by parol evidence. Kins- 
man v. Crooke, E. 1706. 2 Lord 
Haym. 1 l(Ki, It is said in Boll. 
N. P. 239, that if a witness who is 
served with a subpoena fall akk by 
the way, his deposition may bo read, 
but Mr. Peake, (law of Kvid. 59, 
(n.) doubts it, though lie says it 
may be a good ground for nutting 
oft the trial. 

128. Though, it be true that a 
private examination is not quite so 
satislactory as u public one, yet still 
a deposition is the representation 
of llie party on oath, mid lie may 
be cross-examined, for the commis¬ 
sioners nrc not confined to tlie strict 
words of the interrogatories, but they 
are bound to use all means to get 
at the truth. Peacock's case, lGl 1. 
9 Co. 70. 

129. The evidence a witness 
on a former trial between the same 
parties may after his death be read in 
a civil action upon producing the 
posten. Coker v. Pamcell , H. 172*). 
2 P. W. 563. <SW tents in a crimi¬ 
nal prosecution. Sir John Fenzcick's 
case , 4 State Tr. 26J. 

130. Wlicn witucasca rcaidcabroad, 
or are about to quit the kiugdoin, or 
there is reason to apprehend their 
deaths, their depositions may be taken 
in a cause by consent of the parties, 
or under the direction of the court, 
on a bill to be filed for that purpose. 
And where the cause of action arises 
in India, the dqsosilion* of vjt- 
neases may be taken there and read iu 
England, under the direction* of stat 
13 Ueo. 111. c. 63. a. 44, which has 
made such a provision in civil sails. 
Vide Frauciflco v. Gilmore; M. 1797. 


1 Bos. 8c Pull. 177. Bat in these 
cases of secondary evhlcuce, the 
rty must be prepared to shew that 
is not capable of giving better; 
as where a witness was usually red¬ 
den l in England, or was examined 
there, proof must be gi\en that he 
is out of the jurisdiction at the time 
his depatkioti is •offered in evidence. 
Anonymous, E. 1701. Salk. 691. 

131. The rule, that a verdict can¬ 
not be given in evidence against a 
man vho is not a party to the cause, 
applies equally to depositions, which 
areas to strangers mere ex parte ex¬ 
aminations, and therefore they can¬ 
not be admitted aguinst him, unless 
iu cases where the legislature has 
made them evidence against all per¬ 
sons; (Rntlncorlh v. Lady Pem¬ 
broke, 11. 1668. Hard. 472,) as in 
mao of bankruptcy, fur instance, 
where by slat. 5 Geo. II. c. 30, it is 
enacted, that u ail commissions and 
depositions, or any part of such dr- 
•sailions, may, oil petition to the 
l/jrd Chancellor, lie entered on re¬ 
cord, ;md in case of the death of the 
wilncxjTM proving the bankruptcy, or 
in case tin* commission, or any of 
tlie proceedings under the same, sliall 
be lost or mislaid, u true copy signed 
and attested, as therein is directed, 
sliall and may on nil occasions be 
given in evidence.” If therefore a 
commission issue, and n witness prove 
an act of bankruptcy on a particular 
day, and die, his imposition, when 
iiu ullcd, may be given hi evidence 
to prove the act of bankniptcy, and 
the time it teas committed, against 
any person whomsoever; aud there¬ 
fore if a creditor of the bankrupt 
levy execution against his goods af¬ 
ter that day, the deposition so proved 
will overturn it Janson v. nillson, 
M. 1779- Doug. 244. (256.) 

132. As to all equity proceedings, 
it is a general ride, that in order to 
give any interlocutory matter in evi¬ 
dence, a foundation must be laid by 
proving alt its former stagesT Rocfi 
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v. Bit, Gilb. Ev. 56. As the bill to 
make way for the answer, the bill and 
answer, or the defendant's contempt 
for the depositions, &c. (Ptercy v. 

-, M. 1681.T. Jo. 164. Gilb. 

liv. (15) otherwise the whole bearing 
of the evidence would not appear, 
neither would the court see that the 
proceeding was resfhlar ; A which 
case the answer and depositions would 
have only the effect of a mere volun¬ 
tary affidavit, and which, if made by 
a stranger, could not be received m 
evidence, as the part)* would be de¬ 
prived of his cross-examination,.and 
if made by the party himself, then 
only as before mentioned. Anon. 
E. 1655. Sty. 446. Further, if the 
plaintiff's bill be dismissed fur irre¬ 
gularity, as where a devisee revives 
the suit of his devisor, and several 
depositions are taken, and tlieu the 
cause on hearing is dismissed, be¬ 
cause a devisee claiming as a pur¬ 
chaser, and not by representation, 
cannot rerive, then the depositions 
cannot be rend in any other cause, 
for there was no cause regularly be¬ 
fore the court Backhouse v. Mid¬ 
dleton, T. 1070. 1 Cb. Ca. 173.— 
But if a cause was once regularly 
before the court, though the bi|l be 
dismissed by reason that the remedy 
was at law, then the depositions will 
be evidence. Smith v. leak, 1700. 
1 Lord Rayro. 735. 

133. The rule, that a judgment, 
uhen destroyed, may be proved by 
secondary evidence, applies equally 
to every sort- of evidence. Rich v. 
JRtr, sdprm. Et vide Barclay'a ease, 
H. 1698. 5 Mod. 211. Therefore, 
where it appeared from the evidenoe 
of the proper officer that the office 
had been searched, and that tha bill 
could not be found, the answer aloue 
was permitted to 1 be read. Blower 
v. Ketchmort, E. 1666. 2 Keb. 31. 

« So, ancient depositions have been 
received as evidence without bill or 
answer, ( but to entitle a party to de¬ 
viate bo much from the general rule 


he ought to shew great length of 
time, or some other reasonable evi¬ 
dence, to shew that tho bill had 
once been there, and to account for 
its loss. Peake's Ev. 67, 68. 

134. A decree in equity being equal 
to a judgment at late, is governed 
bp tlie same rules, and is only evi¬ 
dence against parties to the suit, or 
claimants under them, where it re¬ 
spects private questions; but iupa<5- 
/iV cases it is evidence against all 
persons standing in the same situ¬ 
ation as the parties to the suit. Cane 
of Manchester Mills, B. 

Dong. 222, note 13. A decree', now- 
cver, cannot be read in evidence of 
its own contents, wbilu it remains 
or* paper, without ulso proving co¬ 
pies of the hill and nnswer, unless 
they are stated in it at fall length ; 
but wlifti the decree lias been exem¬ 
plified under the seal df the court 
and enrolled, it is evidence of itself. 
Lord Tim net v. Paterson, £. 1739- 
Bull. N. P. 235. And in the latter 
ciae, the opposite parly may shew 
that the point in issue in that suit 
differed from that before tlie court; 

B t in IVheeler v. Louth, 1711,Coin. 

ig. tit. Erid. c. 1, Trevor, C.J. 
held it sufficient, if the bill and an¬ 
swer were recited in tlie decretal or¬ 
der ; but if only so much be recited 
as is necessary to introduce tlie de¬ 
cretal part, the bill and onswer must 
be proved. Le Caux v. Eden, H. 
1781. Doug. 579.(601). Doubts, 
however, have existed, whether the 
decree under seal, which does not 
state the bill and auswer, can be read 
without evidence of those proceed¬ 
ings. Tide Trowell v. Castle, E. 
1661. 1 Keb. 21^ 

135- Upon petition in this case 
the Lord Chancellor ordered the pro¬ 
ceedings uuder a commission of bank- 
nipt which had beeo superseded, to 
be produced at the hearing of a cause 
in the court of Cltancery in Ireland, 
not as a matter of course, but with 
a view to extract evidence from tha 
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bankrupt's examination; and Lord 
Chancellor mid, where papers ore of 
record in another court of justice, 
this court says, if they would be evi¬ 
dence, they must be used at die hear¬ 
ing, saving all just exceptions, but 
in that instance the determination 
ia upon the production in this court 
of papers, for which the jjarty cau 
ppply to the other court, dejure. Ex 
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parte Bernal, M. 1805. Mi - Vcs. 
557. . 

Examination ef witnesses in chief 
de bene esse, and of perpetuntiug tes¬ 
timony, vide fVyatr a Practical He - 
gi*ter t p; 194.197. 

Depositions , publishing, reading, 
icndidg, suppfcaaing, vide IVyutF* 
Practical Register , 170.256. 
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1. In exchange of estates it is not 
clear if there is an alienation by one 
of the parties, aud an eviction that 
the heir at law or alienee should en¬ 
ter. Coventry v. Coventry, T. 1742. 
SAtk. 3G6.*3G9- 

2. Where, in die case of exchange, 
there was no tide to the lands taken 
in exchange, and by arrangement or 

eviction the lands conveyed in ex- 
were restored, those lands 
which were conveyed oiler testator's 
will, continuing under the effect of 
that conveyance, at the death of the 
devisor and long after, shall pass liy 
his will, in consequence of the cir¬ 
cumstances undoing the arrangement, 
but no case has been decided, that, 
on account of die nature of an ex¬ 
change, if it is not undone till after 
the death of the devisor, it ia not a 
revocation of the will. The differ 
ence between disseisin and exchange 
ia, that the former is not the act of 
the party, for it is against his will, 
bat exchange is tp act of his own 
.will, and the right of entry, matter 
of Us own choice. TTicre is another 
difference as to what may influence 
bis choice, for, in dimeisin, he lochs. 


without getting any thing in lieu, aa 
ho does by an exchange upon an im¬ 
plied condition certainly for a right 
of entry, in case of cvictiou, if he 
thinks proper; but there may be 
many cases in which he may not think 
proper to exercise that right. Sup¬ 
pose, after die exchange, a rich mine 
were discovered on die estate, to 
which a good title could not be 
made, and by the profits of that 
mine more might be made in ono 
year tlian tbc value. Suppose an 
eviction by a tiiird person, and the 
other party having a good title to the 
lands, lie took in exchange, desires 
to exchango again, and to have an 
account of the profits of die mine, 
he may ray lie is satisfied, and refuse 
to exercise die right of entry. At¬ 
torney-General v. Hgors, i£. 1803. 
8 # Vea. 281. 

3. A power of exchange does not 
include a power of rale. M‘Queen 
v. Farqnkar, T. 1805. 11 Ves. 473. 
Nor can a power to exchange be ex¬ 
ecuted by a partition, (ulsemb.) for, 
until there has been a partition, there 
cannot be an exchange. S. C. ibid * 
476. • 
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1. Motion to supersede the writ 
of excommunicato capiendo, lit, for 
want of addition, and telly, because 
it was not said that defendant was 
commorant in the dioceae. Both 
exceptions were disallowed. Bat the 
court thought, that after the writ 
had issued out of Chancery, and then 
been brought into 1). It, and there 
delivered to the sheriff, but uot ac¬ 
tually returned info B. R.; the court, 
on plain error appearing, may su¬ 
persede or quash It Rex v, Bur- 
rard, E. 1718. I P. W. 435. Vide 
Trebcc v. Keith, 2 Atk. 498. Ex 
parte Little, 3 Aik. 479. 

2. One that had been a prisoner 

in Newgate for debt, but since re¬ 
moved to the Fleet, was excommu¬ 
nicated. The court of Chancery will 
not direct the cursitor to make out 
■ writ of excommunicato capiendo to 
the warden of the Meet, for it is a 
viscounticl writ, blit the a rit may be 
directed to ihc sheriff, who may re¬ 
turn non at inventus, and on this 
return B.H. may grunt an habeas 
corpus, and thereupon charge him 
with an excommunicato capiendo .— 
Strudtcickc’s case, T. 1730. 3 P. W. 
53. ’ 

3. K. was cited to the Bishop of 
Londoifo court, fur officiating as a 
clergyman without licence in a chapel 
of ease; and being for 40 days de-. 
nouuced excommunicate for con¬ 
tempt, upon the bit.hop’* certificate 
a significant issued in Chancery.— 
Upon a motion to quash the writ of 
f ipnficavit, Lord Hardrcirke over¬ 
ruled all the exceptions, and held, that 
there was sufficient to warrant a writ 


of excommunicato capiendo. Dr, 
Trebcc v. Keith , H. 1742. 2 Atk. 
498. Vide ex parte Little, 3 Atk. 
479- W . 

4. A man may be resident in one 
diocese* and come into another to 
commit the offence charged upon 
him in the significuvit. Hus, for the 
jHirpose of being cited, is a sufficient 
residence, und he may be prosecuted 
in the diocese where the offence was 
committed. 8. C. ^ 

'Hie court cannot do any thing 
after an excommunicato capiendo is 
returnable, for B. R. has tLe Cogni¬ 
zance, and that court can compel the 
sheriff to return it, and the applica¬ 
tion to quash it must be there; but 
if the writ issued in vacation and is 
not returnable, equity will relieve by 
discharging defendant out of custody. 
Ex jmrte LiU/e , E. 1747. .3 Atk. 
479- Vide Barlow v. Collins, 1 P. 
W. 43fi, (in n.) 

fi. An executrix in custody under 
a writ of excommunicato capiendo , 
for uot appearing to a citation by a 
creditor, to exlubit an iuventoiyr, 
moved for a supersede**, disputing 
the debt upon equitable grounds, but 
die motion was refused, as tending 
to destroy die jurisdiedon of the ec¬ 
clesiastical court. * Rex v. Match, 
M. 1799. 5Vcs. 113. Noprohibi - 
tiou before appearance. Transer c. 
Watson, 1 Salk. 35. - 

7. In order to obtain a writ to ab» 
solve a person unlawfully excommu¬ 
nicated, notice must be given to die 
complainant iu the Spiritual court. 
Homines case, B. 1809- 16 Ves. 
3-16. 
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1. Of Execution* there are seven 
aorta, and only seven: i. Upon a Sta¬ 
tute Merchant; ii. On of Statute 
Staple, (in botR theae.it is against the 
body, lands, and goods, and tjie cre¬ 
ditor holds the lands till be is satis¬ 
fied , but his interest in them is only 
a chattel;) iii. D pon a Recognizance 
against body, lands, and goods; is.On 
an Elegit against lands and goods, 
here tqo the creditor holds the lands 
till he' j* satisfied, bat in the third 
sort the sheriff must levy; v. Upon 
n Capias ad Satisfaciendum against 
the body only; vi. Upon a Fieri 
Facias against the goods only; and 
vii. Upon a luxnri against (lie profits 
of the land, and this is the old com¬ 
mon law cxccfttion. Did. per Lif¬ 
ford, C. in A aimer v. Bell tic, Vera. 
& Scriv. 06. 

9. Where the bailiffs who levied 
an execution for breach of an in¬ 
junction found money in the boose, 
and carried it away, tlie party at 
whose suit die execution issued, was 
decreed to make satisfaction. Chil- 
derns v. Saibif, M. 1G83. I Vera. 
207. 

.3. By marriage articles the house¬ 
hold goods, plate, &c. of the wife 
were vested in tnistdfes, to the use of 
the husband and wile for their livos, 
and vesting the absolute properly in 
the survivor. A. got judgment ogainst 
the husband, and levied execution 
on these goods, and the sheriff being 
indemnified, returned nulla bona , ou 
which A. brought hi# action against 
die sheriff, and recoftted. Then B. 
obtained a judgment, and the same 
proceedings were had. Upon this 
the wife's trustees brought their bill 
for relief, but the court refused it, 
the property of the goods being in 
them at law only. I11 trover, the 
property of goods vests in the de¬ 


fendant, against whom damsges may 
be recovered; but where, upon a J/i. 
jfa. the sheriff returns nulla bona, 
and an action is brought against him 
for a false return* nnd a recovery a 4 
had against him, the property of the 
goods is not vested in him, hut they 
are liable to anv otlier execution.— 
Understood v. Alonlatint, M. 1(101. 
2 Vera. 238. 

4. A tcim in posseyaion of tlio 
husband, in right bf his wife, may 
be sold under a ft. Jfa. Miles v. 
Williams , T. 171*4. 1 P. \V. 2j8. 

5. A bankrupt was taken execu¬ 
tion pending the reference of his 
certificate lo (be judges, yet the court 
will not discharge him, bnt put him 
to his audita querela. Jix parte 
Goodwin , T. 1715.. 2 Vcm. OJ7. # 

G. The plaintiff got judgment m 
the Petty Bag, after which he was 
stopped hy au injunction. The year 
and day passed. Plaintiff, though 
hindered by the injunction, cannot 
sue out execution without scire Ju¬ 
das. Hodson v. Earl of War ring- 
ton, H. 1729. 3 V.W.3R. Fide 
Booth c. Booth, Salk. 322. 

7. In an iiijunction, the words pro 
defectu placiti, Sfc. are intended of 
an issuable plea, and the words ju¬ 
dicium i list rare, are intended of a 
final judgment; therefore, if the de- 
fendgut be in execution, and pleads 
plene adiuinistravit, and the plaintiff 
at law entered judgment tie bonis tc*- 
tatoris cum accidental, be may pro¬ 
ceed to a scire facias, to enquire of 
assets, and enter judgment thereon, 
for the meaning of the injunction is, 
tbit .the defendant may proceed so 
far os that nothing slisll remain but 
to take out execution after the injunc¬ 
tion is dissolved. Morris v. llankea, 
M. 1732. 3 P.W.140. 

0. Choses en action are not bghlo 
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to an execution, but the creditor may 
compel satisfaction either by taking 
thi» person or proceeding to au out¬ 
lawry, and taking the lauds and ef¬ 
fect by a capias utlcvatun. Though 
in nil cases of chattels in possession, 
the first suit lias the first satisfaction, 
yet, if m debtor assigns a legacy after 
•>>* for a valuable considerm- 
tion, and without notice, it willprc- 
▼ail against the execution. Edgsli v. 
Haywood, T. 1746. 3 Atk. 356. 

9- A leasehold estate is affected 
by an elegil or fieri facia s, from the 
time it is lodg^ in the sheriff's 
bands, and if tKrdebtor afterwards 
makes an assignment of it, the judg¬ 
ment creditor may proceed at law 
to sell the term, and tlie vendee will 
be entitled to the possession, not¬ 
withstanding such assignment Bur¬ 
den v. Kennedy, T. 1757- 3 Aik. 
7S0. 

10. Where A. was taken in exe¬ 
cution for costs, and a superior de¬ 
mand upon B. who took him, arose 
to A. os executor, he shall not be 
discharged ou motion, for Uiis can 


only be done upon equitable grounds,. 
aa under the statute of sell-off. Hot- 
worthy v. Allen, II. 1786. 2 llro. 
Ch.Ca.17. 

11. Ckoses en action, such as stock, 
debts, &£. not lieing liable to cre¬ 
ditor*, cimiot be tulgm cm a levari 
facial, ueitl&cr can they be touched 
in equity. Dundas v. Dutent, T. 
1790. 1 Vea.juu. 196. 

1(2. 'Iliere is no instance of tliia 
couit giving execution against stock 
co nomine, upon which there is no 
lien. Nantes v. Corrock, \Ll803. 
9 Vet. 189. 

13. Where tlie body is "men in 
execution, the debt is satisfied to all 
intents uud purposes, and where a 
bankrupt is taken in execution after 
the commission Inis issued, the effect 
is an election, without regard to the 
motive. At }Mrte Knoseell, M, 
1806. 13 Ves. 192. " Vide etiam ex 
parte Warder, 1 Co. Bank. L. l .18, 
where an agent took a bankrupt in 
execution without authority, and il 
was held an election. 
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L 'Potter and Duty; hoar faroartd in Equity; where punished for 
Default, or personally liable for each others Jet*. 

II. Assets, legal and equitable, how .pplicd. 

Jill. Assets marshalled, and the Order and Priority in which Debts shall 
% be paid. 

IV. Assets by Descent in the JJnnds of the Heir or Devisee. 

V. Appendants to the Freehold. a 

} VL SSmts by and between them (a). Account amQtUovances (b). De¬ 
vastavit (.c). • 1 v 

VII. IP here chargeable zrith Inter at (i). B 'here to find Sycwrityie). 
VUI. Wherd a Tridtee only. Wkete entitled to the SurpHs, Surviving 
Executors . » 

IX. B here aa Executor takes as such, and where as Deris* or Legal*. 
X. Where an Ettcutw was Debtor to nil 7 estutor. 

Whereon 


Executor or Administrator may retails. 
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xn. Who is entitled to Administration, and to whom granted. Whin 
. . ' taken otd a *d the Letten mu* be produced 

XIII. Distribution, and who shall be preferred. 

XIV. Advancement . Hotch-pot. 

XV. Satisfaction of distributive Share 

XVI. Administration durante Minoritate. 

XVII. Administration with the WiH annexed. 

XVIII. AdmSHstration de bonis lion. 

XIX. Administration limited or special. • 

XX. Administration pendente lite. • 

XXL Administration granted to two Persons. 

XXU. Feme Covert Executrix or Administratrix . Infant Executor* 
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Power and Duty; how favoured in Equity; where punished for Drfault, 

or personalty liable for each other’s Acts. 


1. Tie Bank cannot prevent an 
executor from selling out or trans- 
ferripg stock, for they cannot look 
beyond the legal title pf a will.— 
Vide ante, tit. Bank of England, 
pi. 4, 3. 7. 

fi. Two executors (one of them 
testator's banker) joined in a receipt, 
but only one of them actually re¬ 
ceived the money: they are both 
liable to creditors, but not to lega¬ 
tees ; for creditors are entitled to the 
utmost indulgence of the law, but 
legatees have no remedy for their 
demand but in equity. Churchill v. 
Hobson, M. 1713. lP.W. 211. 
This distinction, however, does not 
appear by the decree, nor has it been 
adopted in later cases. Fide Sadler 
v. Hobbs, 2 Bro. Cli. Ca. 117- But 
where two trustees join in a receipt, 
and one only receives the money, 
only the receiving trustee shall be 
charged. Churchil^IIobson, sup. 
Vide Fellows v. Mffcsll, 1 P. W. 
81. Aplin V. Brewer, Pre. in Ch. 
173. Anon. Mos. 35. Leigh r. 
Barry, 3 Atfc. 394. Ex parte fid¬ 
dlier, Amb. 2i0. Westley v. Clark, 
) P. W. 83, (ik) Read v. Truclove, 
Amb. 417. ♦ Sadler v. Ilhbba, sup. 
Scurlidd v. Howes, 3 Bro. Ch. Ca. 
90. Frqm Sadler v. Hobbs, it ap¬ 


pears agreed; that a trustee shall not 
by the mere art of joining in a re¬ 
ceipt become liable to answer the 
money in fact received by Ms co- 
trustee, but (noKcithatandsng the in¬ 
clination of Lord Harcourt and Lord 
Northing Lon to favour cjecutors un¬ 
der similar circumstances) where by 
any act done by one executor, any 
part of the estate comes to the hande 
of another executor , the former will 
Be tuuwcrable for his companion in 
the same manner as if he has enabled 
u stranger to receive it. In Sadler 
v. Hobbs, Lord Chancellor observed 9 
that in West lev v. Clarke, Thomp¬ 
son had actually received the money 
without the concurrence of the to- 
fxecutors, and they signed the receipts 
afterwards, and that therefore was 
not In act which put it in the power 
of Thompson to grt at the money, 
since in fact he had it at the time a . 
and his lordship added, that accord¬ 
ing lo a note of the case (from Sir 
L. Kenyon) Lord Northing ton said 
Jic should have thought the ca-exe- 
%utors liable iflhtu harl been present 
at the time when the money was paid m 
As to Cfiurchill v. Hobson,. perhaps 
the circumstance of one of the exe¬ 
cutors having been the testator 
banker might dace some migXt in 
3 ▲ 2 
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the determination. Vide etiam poet, 
tk. Trust and Trustee, x. special note 
to Fellotct v. Mitchell. See the case 
of Churchill v. Hobson , 1 Salk. 
318, (Gibed.) with a special note by 
the editor IV. D. Elans, Esq. 

3. Testatrix being possessed of a 
mortgage for .£500, directed, her 
cxecuto^ to permit S. and her as¬ 
signs to receive the interest for life, 
and if the mortgage should belaid 
off “then the principal money to be 
laid out in government securities, 
and the interest fo be applied to the 
same use, and after the death of S. 
testatrix gave the principal to A. and 

B. and appointed C. and D. exe¬ 
cutors. The mortgage-money was 
paid to D. who became insolvent. 

C. jomed in the conveyance to the 
mortgagor, and in the receipt, but 
neglected to see to tlie re-investment 
of the raoocy. Per M. R. 'Hie 
caso of Sadler v. llobbs (8 Bro. Ch. 
Ca. 117,) must determine this. Ilia 
honor denied the rule that two exe¬ 
cutors joining in a receipt are both 
liable, or that an executor cannot hi 
any case be discharged from a receipt 

cn for conformity. In a court of 
w, his honor said the receipt might 
be conclusive evidence of receiving 
the raonev, but it was not so in 
equity. Held, the estate of D . ouly 
liable. Scurjkld ?. 1 losers, 1790. J 
Bro. Ch. Ca. 91- Note, his honor 
said, that till Westley v. Clarke, 1 
P. W. 83, (fi.) there teas no case 
where an executor joining in a re- 
ipt hod been held Habit . In ifefur- 
U v . Pitt, 2 Vern. 570, the execu¬ 
tors were mere trustees, who had 
sold out the stock and divided the 
money, and upon the insolvency of 
one the other was held liable, for it 
was a voluutaiy act. 

4. If A. gifts legacies and makes' 

B. and C. executors, and B. makes 

C. and D. his executors, and dies, 
and they possess themselves of the 
estate of A. they may be both charged 
in equitj, though at law the cxcui- 


c 


eet 

re 


torsliip survived to C.; and I>. ia 
not .privy, yet A/a estate shall be 
liable in whatsoever hands it may 
be. Resolved, upon demurrer, in 
Nicholson v. Sherman, T. 1663. 1 
Ch. Ca. 57- 8 Froeni. 181. Vide 
Stiddolpfc v . Leigh, 2 Vcm.‘75, 
that a creditor may "always follow 
his debtor’s estate even though as¬ 
signed by the executor. „ 

5. It was suggested in tliis case, 
that the testator’* will was unduly 
obtained, and that the executor was 
insolvent. The will being litigated 
in the spiritiuil couit, it was oypered, 
that the debtors to tbo testator 
should forbear to pay until the mat¬ 
ter was settled iu the spiritual court, 
though it was urged, that insolvency 
might be imputed to every executor. 
Smallpiece v. Anguish, E. 1G66. 1 
Ch.Ca.75. 

6. An heir being sued, paid a 
bond debt of his auccator, and then 
brought his bill against the executor 
to be paid out of the pc sonalty. 
The executor delivered up a bond 
of testator’s, and took another bond 
from the obligor, in which 1. S. was 
bound as surety with him. Though 
tliis was a conversion of so much of 
testator’s estate at law, yet decreed, 
that the executor should not be 
chargeable, at the security was in¬ 
tended to be bettered by it, but 
that he should kssign a security to 
the heir. Armilagt v. Metcalfe, E. 
1066. 1 Ch. Ca. 74. . 

7- Equity will oblige an executor 
arrears of rent, though the 
of the testator was not liable. 
ton CoL v. Beauchamp , II. 1668. 
1 Ch. Ca. 12L 

8. A leeacy^voa given to a child, 
10 years old, and the executor paid 
it to his father for his benefit; die 
father became insolvent. Hie exe¬ 
cutor shall not be obliged to pay it 
over again. Sed seats, if the exe¬ 
cutor had taken security fro/ta the 
father, for then he paid it at his own 
peril. Holloway v. Collins, II. lG7£» 


person of 1 
Eton CoL 
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1 Cb. C«. 245; this point, however, 
menu now to be settled . Et vide 
Dagley v. Tolferry, M. 1715. 1 
P. W. 285, where the executor was 
held liable; tad it seemed a hard 
case, for the testator on bis death- 
% bed desired thejegacy might be paid 
to the father, m order diet he might 
improve it for his son's benefit? bAjcA 
fire tint stance is not mentioned in Gil¬ 
bert's Rep. of S. C. 105. nomine 
Dawley v. Balfrey; but Lord Cow- 
per thought it right so to determine, 
as a precedent, the fatlicr having 
bouud|bis sou down in a promise 
not to trouble die executor, for that 
lie Mould make good tiie legacy, 
which he never had the power to do. 
Vide 1 Eq. Ab. 500, pi. 2. Et vide 
hie honor's observations on this case , 
in Cooper v. Thornton, 3 llro. Ch. 
Ca. 90. Vidf etiam Philips r. Pa¬ 
get, 2 Atk. 81. | 

f). If a widow possesses herself 
of the personal estate of her husband 
under a revoked will, and pays debts 
cud legacies without notice of the 
revocation, such payments qfiall be 
allowed to her. Ilele v. Stowell, 
E. 1669. 1 Ch. Ca. 126. 

10. But wlicre an administrator 
possessed of the iu testate's goods, 
gave legacies, and died; and his ex¬ 
ecutor, without compulsiou, and 
pending a suit in right of the intes¬ 
tate to recover the goods, paid the 
legacies; the court would uot relieve 
him, for Ilia payment was vuluntaiy, 
and with notice that the intestate's 
right to the goods was controverted. 
Hodges v. Waddington, 1078. 2 Ch. 
Ca. 9. • 

11. An executrix living money iu 
the hands of I. *i. to a share of 
which she was entitled iu her own 
right, entrusted him to put it out ab 
interest for her, which he did, and 
the security proved defective. She 
shall not be responsible for the lots. 
Gibbs v. Herring, M. 1692. Pre. 

in Ch. 49. # I 


12. Testator gave several legacies 
payable as soon as might be, and 
nis estate consisted principally of 
stock. Hie executor gave bonds 
for the legacies, but be kept the 
stock till it fell so low that be had 
not assets. The court would not 
relieve him agahpt his bonds, but 
ordered him to account for Up stock 
at the value it was of at the end of 
a year after testator’s death. Key- 
tinge's case, H. 1702. 1 liq. Ah. 
pi. 29. 

IS. In general, an executor is a 
complete executor before probate, 
to all purposes but • bringing actions, 
for he may relievu an action, assent 
to a legacy, may be rad, may alien 
or otherwise intermeddle with tes¬ 
tator's goods; for by acts of admini¬ 
stering, die executor has taken upon 
him the whole administration before 
probate, and is thereby entitled to 
receive testator's debts; and all pay¬ 
ments made to him ore good, though 
be should die and never |>rovo the 
will. IVankfnrd v. IVankford, II. 
1702. 1 Salk. 301. 306, 307. 

14. If an executor or adniinislra! 
tor puts out money on a real seen 
rity, which at that time there was 
no reason to object to, and after¬ 
wards such security proves bed, he 
shall not lie accountable! for the loss, 

Jhvicn v. Litton, E. 1711.1 P. W. 
141. 

15. If a mail detains the goods of 
an intestate, the administrator must 
bring trover at law, for he caunot 
sue for them in the ecclesiastical 
court. Sadler v. Daniel, E. 1711. 
10 Mod. 21. Where on admini¬ 
stration is repealed, all acts which a 
rightful administrator might have 
done, shall be allowed. Anon . M. 
1706. Com. Hop. 150. 

16. Where two executors join in 
op acquittance, and one- only re¬ 
covers the money, they are both 
answerable. Churchill v. Hibson, 
it. 1713. Sulk. 31b. 1 P. W^SAl. 
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Vide Sadler v. Hobbs, 2 Bro. Ch. 
Ca. H7fj accord. Fairfield v. Howes, 
3 Bro. Cb. Ca. 91, cant. 

J7. Where a legacy in a will is 
forged, the executor should prove 
the will m the spiritual court, with 
a special reserration as to that le- 
gacj, for he can.have no remedy 
aninat it in emuly. Plume v. Beale , 
M. 1717- 1 P. W. 338. So Ker- 
xick v. Bransby, 3 Bro. P. C. 358. 
Beonet v. Vado, 2 Atk. 324. Boo- 
drier v. Taylor, 7 Bro. P. C. 414. 
Meadows v. Duchess of Kingston, 
Arab. 750. But tckk respect to the 
limiti of the jurisdiction of a court 
of equity in testamentary matters, 
vide Morriot r. Marriot, I Stra. 
060. Hill r. Turner, l Atk. *615. 
Sheffield v. Duchess of Bucks, 2 
Atk. 628. Bsmesley e. Powell, 1 
Vca. 119-284. 

18. A mortgage came to an exe¬ 
cutor, who received the mortgage- 
money, and paid it away to testa- 
tor's creditors. Afterwards, it ap¬ 
peared that the mortgage had been 
satisfied in testator's life-time. The 
executor must refund, though he had 
before paid the money auay in debts, 
which he had not otherwise assets 

355. 

19. Where a term for years was 
devised to A. for life, remainder to 


to psy. Pooleyi . Ray , T. 1717. 
1 P. W. 


•rises not from the probate, but 
from the testator, and therefore be 
may release si debt or assign a tenp 
before probate;* but tho right of 
an administrator arises from the 
ordinary^ and an administration 
properly defined, is a private office' 
of trust, bciug more than a bare au¬ 
thority and yet less than the interest 
of an executor. Hudson v. Hud¬ 
son, M. 1737. 1 Atk. 401. Vide 
WUlf v. Rich, 2 Atk. 280, (n. 1.) 
Meed v. Lord Orrery, 3 Atk 239. 
An administrator may sue hk.bailiff 
or attorney in his own rigS, and 
need not name himself os admini¬ 
strator. So in an action of trover. 
Hu^eon v. Hudson, nip. for admini¬ 
stration is an office that survives, and 
administrators come in the place of 
executors. Adam v. liuck/and, 2 
Vcni. 514. i 

22. An administration liken out 
in England, will not extend to the 
American colonies; but an agent 
there who gets in asscls under an ex¬ 
emplification of a probate, is equally 
chargeable, as if the executor got 
them in himself. Atkins v. Smith , 
M. 1740. 2 Atk. 63. 

23. It is no ingredieuE to take assets 
out of the hands of an executor, that 
lie is not of an affluent fortune, for 
the testator did not regard bis cir- 
rn instances when be reposed his con- 


B. and the executor assented to die. tidcnco in him. Hathornthvaitev. 
devise to A.; this was held a good Bussell, II. 1740. 2 Atk, 120. Bam. 

334. Vide Powis v. Andrews, 2 
Bro. P. C. 47G. Taylor v . Allen, 9 
Atk. 213. Barnsleyr. Powell, 1 Ves. 
290. Morgan o. Harris, 2 Bro. Ch, 
Ca. 121. Br<>wn r. Dunbridge, ib , 
321. As to iibolvent or bankrupt 
executors, vide Bankrupt,’ arii- 
24. Bill by a creditor of an intes¬ 
tate, for «£100 on note, charging 
that the administratrix promised to pay 
as soon as she cou|d get m effects. 
Plea, ilk statute of limitations, and 
that ahe made no'promise to pay: 
ibis is too aeoeral, for ahe should 
have pleaded die made no prpmifa 


assent to the devise over. Adams v. 
PiercfaT. 1724. 3 P. W. 12.* 

20. was indebted to B. on 
bond; B. in his last sickness desired 
his executor not to trouble A. for 
the money, but the executor sued 
hint to judgment and execution. 

a uity decreed iho bond to be can- 
led, and satisfaction acknowledg¬ 
ed; and that the executor shotJd 
pay A. his costs; but the lords re¬ 
versed the decree as to the costs. 
fVekutt v. Baity, H, 1724. 3 Bro. 
P. C. 10. 

21. The interest of an executor 
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' to pay out of assets. Juan. E. 1743. 

9 Alls. 71. 

23. If a man adds in his will, that 
if bis executor should be attainted of 
felony or treason, another should 
■land in his room. Jf the person be 
altoinUxl in the testator's Jiff time, 
the substitution is good. * Curie ?. 
Carte, E. 1744. Utdgw. Ca. temp. 
Harder. 210. 3 Aik. 174. Aftib.28. 

26. An action at law lies against 
an administrator upon hii bond to 
the ordinary, and that lie did not ex¬ 
hibit an inventory of the iii'.eaturc's 
effect ia a good a&iiguuitul of a 
brcJm^ (irteiuide v. Benson, K. 
1743. Uirigw. Ca. leinp. Ilardw. 
33d. 2 Atk. 248* 

27. Hie Ecclcsiustical court cmii 
compel an administrator to cxnVbit nii 
inventory at the instance of a single 
cnxli'nr; S. C. bnt a creditor cannot 
compel an administrator to prove hii 
inventory in that court. Betla/Mu y. 
J/den, Latch. 117, cited in 8. C. 

28. An executor or administrator 
in trust cannot bo examined as a 
witucss, for an executin' w auswernble 
for devastavit *, 8tc. which may give 
ail improper bias to bis uiiiid, arid 
the possibility of mal-adiniiiistniliou 
Ins induced the court to reject him 
as a witness; but a trustee is con¬ 
sidered aa having uo inlcicit ut all, 
and is examined by order every day. 
Pot her b» ▼. Pali, II. 1747- 3 Aik. 
G:H. Vide Uosi v. Tnecy, 1 P. W. 
2*10. Croft r. Pyke, 3 P. W. 181. 
Main*. \Vard,« Atk.229. MayIwnk 
c. Metcalf, 3 Atk. 96. Goodtillc r. 
Welford, Dour. 134. I-owe e. JoL 
liffc, 1 Ulack. Hep. 363. 

CJ). The power of an executor is not 
determined by tMWeatlwof one, but 
die whole survives to the other, and 
lie muy assent to the legacy. Wan¬ 
der* v. Clarke, T. 1747. 3 Atk. 

I Ves. 9. Vide Hodgson v. liuascy, 
* fi Atk. 89, (a.) 

30. Where an inadlvent executor 
is getting in the askeU before pron 
bate, the court will restrain him, aud 


direct tlie money to be paid intcl the 
Bank. Smith v. Juksrell , M. 1 # 47. 

3 Atk, 566. Vide Phipps v. Steward, 

1 Atk. 2ti6. Powis v. Andrews, 2 
Bro. P. C. 476. 

31. An executor, as be is in atdrt 
droit, unless lie has proved testator's 
will, is not citilled to bring a hill of 
interpleader, till as standing in hia 
place he has ninue himself a debtor; 
neither can lie dedaio before pro- 
bale, though he may bring an ac¬ 
tion. Mitchell v. Shunt, E. 1748. 

3 Aik. 000. Vile JVilla v. Rich, 2" 
Atk. 28(i, (##. 1.) 

32. W here mi. executor admitted 
asrets, tie court made a personal de¬ 
cree against him, with iuterest anil 
costs; hut the court will not pin 
down uii executor to an sdiniwiion of 
assets under circumstances, as where 
the money is in a banker's hands; for 
the- best hank may fail, aud that will 
not bind llie executor. Horsley r. 
Chul/ouer, M/1730. 2 Vca.83. 83. 
Js to the liability of an executor 
Kith regard to assets, vide Wall v. 
Husfiby, l Bro. Ch. Ca. 484. New¬ 
ton v. Bonnet, ibid . 339- Perkins r. 
Baynton, ibid. 373; and lire coses 
referred to in 1 Bro. Ch. Ca. 339. 
362. 

33. So were defendant, as admi¬ 
nistratrix, was decreed to account 
for asreis, and had delivered goods 
to licr solicitor, who was robbed, 
defendant was held not chaigeablo. 
Jones v. Levis, E. 1731. 2 Ves. 
24°. 

*34. An executor not exhibiting an 
inventory, and having without dif¬ 
ficulty paid all legacies but ooe, was 
held to have afforded sufficient evi¬ 
dence of assets against himself to 
answ er that legacy as well as the rest, 
together with interest Orr v. Katas, 
E. 1731. 2 Ves. 194. Vide Coppin 
v . Coppin, 2 P. W. 290. 

S3. One by will, after giving se¬ 
veral legacies, appointed two persons* 
to receive aud pa? the content* be¬ 
fore mentioned: held, by the ecdo* 



aiastibal 'court, to be a proper ap¬ 
pointment of them m eiecQtora. 
Bickering f. Towers, T. 1758. Amb. 
564. 

56. Where • legacy wai left to 
A. ou Bunm with content, and 
till marriage, uiierest to be paid at 
5 per cent. 'Hie executor laid out 
the money in the feuds, in truat to 
paj the legacy, with iutereat at 5 

C cenL and to pay the turplua to 
. 'Hit it not a good appropri¬ 
ation, and the e.\ecutor shall make 
h good if the itock sinks in value. 
Cooper v. Douglas, T. 1787. 8 Bro. 
Ch. Ca. 231; for a-trustee cannot 
bargain for himself, so as to gain 
an advantage. Forbes v. Boss, M. 
1788. 2 Bro. Ch. Ca.430. 

37. Where testator gave legacies 
to certain persona, by the descrip¬ 
tion of his very good friends, and 
afterwards desired them to net as cre¬ 
ditors. One of them adroiUed be 
had not proved the will, or acted as 
executor; but he claiming the le¬ 
gacy, held, that he could not have 
it, without acting or at least proving 
the will. Bead v. Decaynes, 1. 
1790. 3 Bro. Ch. Ca. 95. 

38. A co-exccutor who proved, 
but never acted, caunot be charged 
by receiving a bill by the post on 
account of the estate, and sending 
it immediately to the acting execu¬ 
tor.. Babken v. Scott , T. 1795. 2 
Vea. jun. 678. Fide Hovey r. Blukc- 
foau, 4 Ves. 596. Bacon v. Bacon, 
5 Vea. 331. 

39- Wbgre executors were, by die 
will,’ with all convenient speed, to 
pay debts, and lay out the residue in 
mortgages, they were held not an¬ 
swerable for a loss occasioned by the 
insolvency of testator's banker, who 
had sold negotiable securities depo- 
with him >by testator. RostA 
v. //out.'/, M. 1797. 3 Ves. 5fo. 
ride Knight v. l ord Plymouth, 3 
Aik, 480. 1 llick. 120.' 

40. An executor who died before 
probaUf, was held cutubd to a le- 
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gicy, given for his care and loss of 
tunc in the execution of the trusts 
of the will, by having concurred 
with the other executors in directing 
the funeral, and m paying some small 
rams on that occasion; but giving 
direction* for the funeral will not 
make a man executor. Harrison f. 
Rowley . M. 1796. 4 Vea. 412. 

41. If an executor, of his owq 
accord, does what the court would 
have approved, it shall stand good. 
Let v. Brown, M. 1798. 4 Ves, 
369; and this principle has been 
established since. Andrewa si. Par¬ 
tington, 3 Bro. Ch. Ca. 60. 401. 

42. One executor in trust is not 
answerable for the receipts of the 
other/* merely by Uking probate, 
permitting him to possess assolif and 
joiuing in acts necessary to enable 
him to administer, for joiuing in a 
receipt, perhaps not actually neces¬ 
sary, is not conclusive against an 
executor, any more than against a 
trustee, to charge him with ic re¬ 
ceipts of his co-executor. Sed seats, 
if the executor goes further, and 
concurs in the application of the 
money. Hovey v. B/akeman, E. 
1799. 4 Vea. 596. 608. 

43. The executors of a receiver 
admitting assets, are bound to ait- 
swtr what upou a subsequent inmiiry 
was found due for interest. S. C. 

44. Where a bifl of exchange was 
remitted to two agents, payable to 
them personally, and on the death 
of the person remitting, they were 
found to be his executors, the mere 
indorsement of one, after they be¬ 
came executors, to enable die other 
to receive the money, is not suffi¬ 
cient to charge him who did not re¬ 
ceive it. S. C. 

.45. An executor in trust for in¬ 
fants, in this case, though innocent, 
was charged with au incautious pay¬ 
ment, hiving paid money under a 
written obligation, executed abroad 
under a counter-security, acknow¬ 
ledging the payment to be nfoch 
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more than die debt, and an under¬ 


taking to pay over the surplus; nei 
ther instrument was transferred, but 
the executor was allowed to try the 
question at law. Vex ?. Emery, M. 
1799. 5 Ves. 141. * 

46. Where executors UCgtect to 
call in mooey lent by their testator 
ou boud, they shall be diorgeable 
with loss, for they ought not, with¬ 
out great reason, to permit money 
to remain on personal security longer 
than is absolutely necessary. Pome/i 
r. Evans, E. 1801. 5 Ves f 839- 
Vide .iLowson v. Copeland, 2 Uro. 
Ch. Ca. 156. 

47- An executor cannot buy up 
debts for l&is own benefit. Ex parte 
Lacey , H. 1802. 6 Ves.628. * For 
the cases of this class, vide post , 
acc. vii. Trust, ir. 

• 48. The 'Court will protect an 
executor in doing what it would 
order. But a transfer by an execu¬ 
tor immediately after testator's death, 
to secure a debt of the executor and 
future advances, under circumstances 
negligence, is a clear mia- 
licadon of assets, though not 
fraud, and it shall be set 
aside by general legatees. Hill v. 
Simpson, T. 1802. 7 Ves. 152. 

49- In many respects, and for 
many purposes, third persous may 
(Consider executors as absolute owner*. 
S. C. 166. A power of disposition 
generally is incident to an executor. 
S. C. t ft. 

50. One executor and trustee was 

charged, under the circumstances of 
this case, with a loss occasioned by 
jaming in the sale of stock, the other 
having received all the money and ab¬ 
sconded. Chambers v. Minchen , T. 
1802. 7 Ves. 186. / 

51. It is a general rule, that exjl- 
cuiorp joining in a receipt are all 
chargeable: in the case of trustees, 
only the person receiving the mo¬ 
ney. Bnt Lord Chancellor disap¬ 
proved of the relaxation of that rule 
in favour of executors. S. C. 198. 


iuture aa 
of gross 
applies ti< 
a direct 


Note, In this case, Lord Chancellor 
stated the reason of the distinction 
between executors and trustees in their 
liability . Fide elium Westlcy s. 
Clarke, I P. W. 83. Pre. in Ch. 173. 
Sadler v. Ilobbs, 2 Bro. Ch. la. 
114- Hovcy v . Blakeman, 4 Ves. 
596. Et vide Crosse x\ Smith, 7 
Vast. 246, wheife it was held, that, 
when an executor once has the assets 
of liis testator under his controul, be 
is as responsible for the misapplica¬ 
tion of his co-exccutor as be would 
be for any other Igcnt less accre¬ 
dited. 

52. Leasehold estates specifically 
bequemtiicd to an executor, were by 
li'un assigned as a security for his own 
debt. No collusion appearing, that 
assignment was established against a 
creditor. Taylor v. Hawkins, E. 
1803. 8 Ves. 209. 

53. An executor having, under a 
misconception of a will at the trial 
of an issue upou u debt, entered into 
an improper compromise with the 
creditor, expressly subject to the ap¬ 
probation of the court, was permitted 
to tvy the issue again upou payment 
of costs. Legh v. Holloway, 1C 
1803. 8 Ves. 313. 

54. An executor cannot buy for 
his own benefit debts duo from the 
testators estate* Ex parte James, 
E. 1803. B Ves. 346. Fide post, 
tit. Trust and Trustee, vi. pi. 157 f 
where this rule is laid down. 

55. An executor is bound to call 
in money out upon personal security ; 
ancl therefore to pay into court mo¬ 
ney due from himself. Eagleton 
and Coventry v. Kingston, T. J803. 
8 Ves. 46(5. 

56. A decree against an executor 
is in nature of a judgment at law, 
after which he may, ou motion, with¬ 
out filing a bill for Afrinjiiuction, re¬ 
strain a creditor from suing at lair, 
lint the executor must pay the costa 
till notice of the decree, though not 
after notice j be must, however, muke 
an affidavit, as to what funds le by 
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ki h L Ifands. Parian v. Dotiglm , 
T. 1803. 8 Ves. 520. 

57. Where the trustees sod exe¬ 
cutors under a w ill had been guilty of 
joining iu a transfer agd sale of stock, 
and lending the produce to s partner¬ 
ship in which oiio of them was en¬ 
gaged; they shall all be liable to ee- 
count, though one tif them only re¬ 
ceived jibe Iraiefit. Frtnch v. liob- 
mm> T. 1803. 9 Ves. 103. Fide 
Chambers v. Minchiu, 7 Ves. 186, 
and references. 

58. T. and his partners, together 
with W. f gate securities to C. Ar the 

r ier debt of T*.—W. died, leaving 
and C. his executors, and T. 
his residasry legatee, and leaving 
e sam of moocy undir the controni 
4>f C.—C. applied this money to tlie 
pay men! of the securities given by T. 
end Co. and by W., and debited W. 
ia account with the amount, and on 
eettling with T. aa executor of W., 
C. handed him over these securities, 
end paid him, as residuary legatee, 
die balance due to tbe estate of W. 
Held, that C. shall be answerable to 
the* creditors and legatees of IV. on 
failure of T. y as wdlfor the sum paid 
lo T. ns that retained by C. Jou v. 
(Campbell, T. 1804. 1 Scb. & Lef. 
828. 

50. An executpr shall not protect 
himself agaiiutan account sought by 
.the creditors and legatees, on llic 
ground that the transactions were 
such tint no action could have been 
maintained against tbc testator, viz. 
smuggling concerns. S. C. ib. S3}}. 

(jO. Where two executors join in a 
receipt for mouey which is under the 
conlroul of both, both sliall be re¬ 
sponsible tliough the money be aclu- 
.ully received, by one only, 

• amounts to a direction bv the ot^er 
to pay bis cojritccutor. Sena, if the 
. signing be of necessity, and the mo- 
- ney not under tbe coulroul of both. 
• 8. C. ib. 341. 

, 8J..A. was. named executor in a 
, wil^jmd aciof on b*h*If of ptrtica- 


lar legatees, but disclaimed any in¬ 
tention of interfering generally. He 
fcAerwanls renounced formally in fa¬ 
vour of B., who was named a trus¬ 
tee in the same will, and who there¬ 
upon obtained administration cum 
tcatamento a micro, and as such pos- „ 
seised himself of die assets, and a£- 
tcrwirifs died insolvent Held, that 
A., notwithstanding his remincuitioi), 
was liable and answerable for tbe acta 
of B., it appearing that he had a 
contitHil over the assets, and it being 
considered tliat B. obtained possession 
of them by his means; for, suitfXord 
Redctdale, it is easy for n man who 
is named executor to put himself out 
of all difficulty by dediuiug to act, 
but where an executor docs act, lie 
cannot be discharged ai against cre¬ 
ditors, though u against legatees he 
may, for creditors are not bound by 
the terms of die will aS legatees are. 
Doytci. lilokt , M. 1804. •bch.fc 
Lei. 231. ^ 

G2. Where executors“'art jointly 
charged, and one only has received 
die money, though the other joined 
in the receipt, they are charged on 
llic ground that the property ia under 
the conlroul of both, and the ques¬ 
tion ill such case dien is, whether the 
executor joining in die receipt had a 
controul, aud of that his joining in 
tbe receipt is evidence. S. C. ib. 242. 

FA ride Weirtley i. Clarke, 1 P. W. 
83, ami note. 

63. Executors, in order to be dis¬ 
charged, roust either wholly renounce 
or put the administration of the assets 
into the hands of a couit of equity. 

S. C. ib. 845. 

64. An executor, bound to accu¬ 
mulate, cannot account as if the mo¬ 
tor it b uey bad been laid out m the funds, 

iif it was not ao laid out, or being so, 
ue had sold out at an advance, ifa- 
phael v. Boehm, T. 1805.11 Ves. 108. 

65. Executors are chargeable for 
their negligence, if they join iu u 
transfer to a co-executor, upon his re¬ 
presentation that itjras required for 
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debfi, but they ire not liable, so for for him to join y interfering* in (he 
MM they can prove tbc application In transaction unnecessarily, the m- 
that purpose, though be possessed fcreuct is just the uther way, he is to • 
other fuucLi part of the osset*, not be consklmd as assuming a power 
through them/ aud hid wasted such over die fund, and therefore answer- 
funds ; and ike court held, that, to able for the application, so far as it 
discharge a co-executor, die uct must is connected with the particular trans- 
be necessary for the purposes of the action in whichjir joins. It is much 
will, and he must use reasonable safer, therefore, for executors to abide 
“ diligence in inquiring into the truth of by a general rule of diat sort, than to 
the representation. Shrphrvuk v. lay down n rule, trying die applies- 
liinchinbrook , T. 1805. 11 Vca. tarn of it by looking to particular 
$52. circumstances in, particular cases, 

66. Au executor doing any act by wteh will raise very different iin- 
whitffi foe trust property gets hito die ferences ill different minds. Brice 
property of another executor, though v. Stoke* , T. ISOj. 11 Via. 324. 
with au innocent motive, is equally G8. The court will not appoint a 
answerable. Seat*, if he is merrly receiver merely because an executor 
passive, and acquiescence on the part is in mean circumstance*; teciu, upon 
of the cestui que trust will bind his misconduct. Akon . 11. 1806. 
him. Langford v. Gascoyne , T. 12 Vcs. 4. 

1805. 11 \es. 333. Gy. A. by his will directed that all 

6 J. At law, where trustees join iu Ids property and effects should bo 
a receipt, prima facie they are all to vested in B. preferable to any exo- 
bo considered as having received the cutnr or administrator, upon and af- 
money, but it is competcut form trus- trr his decease, for ail and every the 
tee, and if be means to exonerate purposes in a certain agreement ex- 
himself from that inference, it is nc- pressed or intended. Held, that the 
cessary he should shew dial the mo- probate obtained by B. as executor, 
pay acknowledged to have been re- was conclusive, and that he was not 
* ceded by all was in fact received by a trustee for the next of kin u|>on pa- 
onc, ami the other jo rued for con- r«l evidence of declarations suhsc- 
formity. In the case of executors, it quent to the will, tt'altou v. WdU 
•has been well said to be otherwise, lun, M. 180?. 14 Ves. 318. 

An executor, a* it is uot necessary 
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Assets legal and equitable , how applied . 

s 

70. A trust term attendant on the 73- A., on hia marriage, demised 

Inheritance is deemed assets to pay lands to B., who re-demised to A. for 
■debts. Chapmaai. Bond, M. 1&T3. * ksser term, at a pepper-corn rent 

i Vem. 188. Dow* r. Derka/JU. during A.'a life, and after his death at 
• 168*. 1 Vem. 104. . ? . an annual rent for the life of hia 

71. A term vested in trustees is wife, for her joidftre, and at a pep- 

not assets to pay debts; but other- per-corn rent for tbs remainder of 
wise, if the term be i* the party hi in- the term; A. died indebted. Thft . 
aelf, and the inheritance iu trustees, re-demised term shall not be asteli to 
Tbnatoa v. Altorruy-Otneral, M. pay sny debts but fthataficl the iu- 
)B35. 1 Vein. 340, • benUnce, itbetag r*i»d for a i«rtn 
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cnlar (rarposc. Baden v. Pembroke 
E. 1688. 2 Vera. 52. 

79. A. made a mortgage for yean, 
and died, after it was forfeited. The 
term, though not assets at law, was 
decreed to be told for payment of 
debts. S. C. 

74. A. made hit nephew executor, 
and devised to him add hit haira all 
hit lands in trust, to tell and pay all 
hi■ debts and children's portions, and 
gave his children .£100 a-piece. The 
money arising by this sale is not legal 
assets, and the debts and children’# 
portions are to be paid eqollly. 
Anon. H. 1690. 2 Vem. 132. 

75. By the statute of frauds, the 
trust of a fee is assets at law; but tlie 
trust of a term is not. King ▼. BaU 
let, M. 1691. 2 Venn 248. • 

76. .Tenant in tail suffered a reco¬ 
very, let in a mortgage for years, and 
then limiting it to the old uses, he de¬ 
vised all his land for payment of his 
debts. Held, that the equity of 
demption of tills mortgage is asi 
Fosset v. Austen, H. 1G91- Prc. in 
Ch. 39. 

77. A husband assigned a personal 
estate, which belonged to his wife aa 
executrix, in trust for such uses as he 
should bv deed or will appoint; and 
in default, in trust for himself, nis 
executors, &c. _ lie afterwards gave 
this estate to his wife and children. 
This is asKts, and the define to the 
wife and children is only a legacy, 
and must be liable to the husband's 
debts in the first place. Askfidd v. 
Askfidd, E. 1693. 2 Vcrn. 287. 

78. By marriage articles, money 
was agreed to be laid out in land, and 
settled to divers uses, remainder to 
the right heirs of the husband. The 
husband and wife died without issue. 
This money being in the disposal of 
the husband, is aflbts, and stndl go to 
his executor, i fortiori to his retidu- 
iiry legatee. Chichester v. Bicker* 
staff, T. 1693- « Vem. 295. 

79 : A. indebted to B. in* £300, 
(in cohsi&cntion of a settlement made 


on him by A. after his death) gits a 
bond to C. in trait for A. to pay 
<£500 as A. by will should direct A. 
directed the £500 to be paid to C., 
and made him executor. C. sued on 
this bond, pnA B. brought his bill for 
relief. H«ld, this <£500 was assets 
in the hands of B. to pay himself, 
Thomson v. Tome, E. 1695. Pre. 
in Ch. 52. 2 Vera. 319- S. C. and* 
resolution, though differently stated. 

80. If the trustees for payment of 
djbts are not made executors, the de¬ 
vise does not become legal assets. 
Anon . M. 1700. 2 Vem. 406. Et 
vide Ilixon v. Witbam, 1 Ch. Ca. 
248. But where land is devised to 
be sold by executors for payment of 
debts, the money rawed by the sale 
is legal assets. S. C. Et vide Ed¬ 
wards v. Graves, llob. 265. 

• 81. A. devised his rfvenion ex¬ 
pectant on an estate for. life to A; 
and B. his executors, to be sold for 
payment of debts and legacies; as the 
devisees were made executors, the 
produce will be legal assets. Serf 
sreus , if the trustees had not been 
executors. Anon. M. 1700. 2 Vein. 
404. 

82. A. purchased a lease of a house 
iu the name of B., and took a decla¬ 
ration of trust to permit A. to enjoy 
for life, and theu ui trust for his re¬ 
puted wife. Ibis lease is not assets, 
uor liable to the creditors of A. after 
his death, for when a man purchases, 
he may settle his estate as he pleases. 
Fletcher v. Sidley, H. 1704. 2Vem. 
490. Sed vide Peacock v. Monk, 1 
Ves. 130, where Lord Hardwick# 
said, this case eras only an inclina¬ 
tion of the court on the argument qf 
?, and it would be dangerous to 
it as a precedent . 

A. on marriage created a term 
trust to raise .£ 6000 , of which 
£3000 was for his younger children, 
and the other. ,£5000 as he should, 
appoint Afterwards, he appointed 
the £300QMa a collateral security to 
L S., and by will be devised it and 
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the other .£3000 to hi* daughter. 
Yet held, that it ihotild be aawti, to 
aatiafj a bond creditor. Iautlt *. 

I at a CormeaUu, M. 1704. Pre. ia 
Ch. 8S«. 8 Vera. 463. 

84. A covenant not to differ a re¬ 
cover jr )■ good to bind thefneti, bat 
doea not affect the land. CoUmi v. 
Plummer, H. 1708. 1 P. W. 107. 

83. An equity of redemption ia *§- 
aeta to paj simple contract debts. 
Coleman v. Winch, H. 1721. 1 P. W. 
777. 

86. An estate for three lirca gnu* 
ed to-A., Ilia executors and admi¬ 
nistrators, is a personal estate, and 
will, on A. • death, be liable to all 
his debts by simple contract, as a lease 
for years would be. D. of Devon - 
shire v. Jtkhu, M. 1726. 2 P. W. 
381. 

87- A. after marriage purchased a 
term to himself and his wife, and the 
survivor, and the executors, admi¬ 
nistrators, and assigns of such surv^ 
▼or. A. mortgaged the term, pro¬ 
viso to be void on paymcut of the 
money by A. or his wife, or die exe¬ 
cutors of ouc of them, and for quiet 
enjoyment till default. Seven years 
after, A. contracted debts, and died. 
Held, that diis being the cast of cre¬ 
ditors, and the settlement bong,after 
marriage, in the power of the hus¬ 
band, and the equity of redemption 
being reserved U him as well as to 
his wife, the term is assets to pay 
debts. Watts v. Thomat , T. 1726. 
2 P. W. 364. 

88. If a devise be to executors of 
an equity of redemption only, this is 
but equitable assets and to be applied. 
Vide the can of Sir Charles Cox's 
creditors, 3 P. W. 341. But - 
the manner in which Dcgg v. 
is mentioned bu M. R. in Cham! 
r. Harvest, Mas. 123, and llulre. 
Keudail, Moa. 328, it utm not to 
have been decided on the ground of 
theprtmua devised beilgau equity of 
redemption , bnt to pajgll 
creditors equally. Degg r. Dcgg, T. 



1727. 2 P. W. 416. Vponihc\irin- 
cipte of law, that whatever came to 
tne hands of a person in the charac¬ 
ter of executor , or bu reason of his 
executorship, should be assets in his 
hands, according to Delhick c. Ca¬ 
ravan, 1 Lev. 224. The generality 
of the old casts determined, that mo¬ 
ney arising by sale of lamls devised to, 



hands (although they could not be 
charged with the value of the lands 
befaH sale). Girling r. Lee, 1 Vera. 
63. Hawker r. Buck land, 2 Vera. 
106 . Greaves v. Powell, 2 Vent. 
248. Cutlerback r. Smiih, Pre. in 
Ch. 127. Anon. 2 Vcni.403. Bick- 
ham r. Freemun, Pre. in Ch. 136. 
Walker c. Meakcr, 2 P. W. 532. 
Mashuin v. Harding, Bunb. 339. 
Blulch *. Wilder, 1 Atk. 42(1. Yet 
some of the old cases, considering the 
devisee, Ac. in the double character of 
trustee and executor, preferred the 
former, and consequently made the 
assets equitable. Hickson r. Witlmm, 
Pinch, lf)6. Anon. 2 Vcm. 133; 
and the later eases incline strongly to 
this construction . Chambers o. Har¬ 
vest, Mos. 123. Hall v. Kendall, 
Mos. 328. Prowae v. Abingdon, 1 
Atk. 434. Lewin v. Okely, 2 Atk. 
50. Silk r. Prime, 1 Bro. Ch. Ca. 
138,1*.} Barker v. Bouclicr, I Bro. 
Ch. Ca. 140,0#.} Ncwtou v . Ben¬ 
nett, 1 llro. Ch. Ca. 133. Batsou 
r. 1 indegreen, 2 Bro. Ca. 94. Still, 
fkTcceer, it seems,ihal when an estate 
descends to the heir , charged with 
payment of debts, it will be legal as¬ 
sets. Prcemuult v. Dedinj, l P.W, 
430. Plunkct v. Penson, 2 Atk. 
290. 

89. A. devises all his real and per¬ 
sonal estates to J I4| executors and 
their heirs, in trust, to sell and pay 
all his debts; Ins real estate being, 
oitly equitable assets, nnd the testa¬ 
tor leaving debts by bond and simple 
contract, if the baud crcdftoii are 
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pud part,out of the personal estate, 
they shall bring it back again into 
hotch-pot, if they would be paid any 
thing out of the real estate. Dtgg *. 
Degg, ante . jlud Bailey v. Plough¬ 
man, Mem, 9.3, was decided in the 
mine manner upon the authority of 
Dcgg v. .lle^g. So llaslcwood 
Pope, 5 P. W. 323. Moricc t\ 
Bank of Euglaml, C*. temp. Talb. 
£ 20 . 

90. The court doubted, in/tins 
case, whether a leasehold i'stale in 
Scotland cun be valued lure an per¬ 
sonal assets, ns a leasehold in Ireland 
may, and therefore It ft it to the mas¬ 
ter to report any tiling specially. 
B/igh v. End of Damien, T. J731. 
« I 1 : VV. 0.12, • 

91. Money articled on marriage to 
be laid out in laud and willed, held 
not aswts, even at law. Jtcctimers v. 
Bail oj'Carlisle, M. i7M. :J P. W. 
£17. / ide lawrcuce v Beverley, 
cited in Kculehy 7. Atwood, l Virn. 
208 . 

0'2. A lease for years, or a bund, 
or grant of an ‘annuity, being personal 
assets, «bull be applied in a course of 
administration. Sir Charles Cure* 
Creditors, M. 1754. :? P.W. 542. 
Wilson v. Fielding, M. 17 IN. 2 Vein. 
76*. 

03. Testatrix gave a bom I for 
payment of nioucy at her dead), in 
nature uf a legatary disposition. T« 
this IhmkI her executor pleaded n»*w 
tit factum, upon winch plaintiff at 
law gut a verdict and judgment dc 
bonis Ustu/oris. The executor limn 
set up in equity want of assets, hut 
Lord Uarduicke hi Id, that llie plea 
and judgmeut was an admission of 
asset*, and he refused to relieve the 
executor, save only against the pe¬ 
nalty. Rumsden v. Jackson, H. 
1737- 1 Ark. 39£, .which cose was 
decided upon tlm principle of a lead¬ 
ing case, via. Hock v. Leighton, 

' staled from l«ord llolf* MSS. in 3 
T. Kcp. where it was held tbit 
a judg.pcLi ttgaiust an executor by 


default was an admission of aatotg, 
and if upon a ffi.jfa- being issued, the: 
sheriff cannot find sufficient assets of 
the testator to satisfy, ho may return 
a devastavit . Vide efusm Shelton v, 
flaw ling, 1 Wile. 258, but more 
fully in 1 Suund. 219, by Mr. Ser¬ 
jeant Ifilflams, in uotis, end Krving 
v. Peters, 3 T. lieu. 685, which, 
were determined on the same autho¬ 
rities. 

SI. An executor being indebted to 
A. assigned to him a mortgage term 
afi his testator km a satisfaction for 
the debt. This is a good alienation, 
mid A. shall have the Unelit of it 
against the daughters of testator, who 
claimed as creditor* under a marriage 
settlemrnt; for an assignment by un 
executor of a UsUlor 1 * assets to a 
person who lias u sum of money bona 
Jide due, is us valuable a considera¬ 
tion as lor money paid down. Ato- 
gmt v. afford, M. 1737. I Atk. 
•*63. The authority of this case. 
srcm\riwfrmed by Ewer c.“ Orftclt, 
2 P. \V. Mil. Elliott c. Merry man, 
2 Aik. 41. Mead o . Lord Orrery, 

I :• Atk. 255. Itl.cll v. Beane, J Ves, 
l 21.5. Jacomh v. llarwood, 2 Ves. 
2<*.5. Uoiiiiv v. Bidgard, 2 Bro. Cli. 
« a. -I.J3. 4 lira. Cli. Ca. 1.10 cited, 
; Wlajic r. Booth, 4 T. Hep. G25, ( u.) 
5 Aim how r. Wriglcy, 4 Bro. Cli. Ca, 
: 123, where the Master of the Rolls 9 
observation* on tkisxasc art stated by 
him from the Register's book. Fide 
etiam Jangley v. Oxford, Amb. 17. 

' 95. At law, an executor may alien 
the assets of a testator, and when 
aliened, no creditor can follow them { 
for if the consideration be good, 
equity will support it as .well as a 
court of law, and there is no differ* 
thee in equity between the power of 
ar executor to dispose of legal vn4 
erentable assets. Nugent v. Gifford, 
sup. lint it seems that a tesiuio/e 
goods cannot be taken in execution for 
a debt of the executor. Pair v. Ncw r 
man, 4 T^lUp. 621. Fule ctiqm 
bcott v. lyler, 2 Bro. Ch. Cfu 491. 
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m where ike quation, whether an equit¬ 
able alignment of a specific legacy 
by an executor, for huov* private 
debt, mu binding, was much agi¬ 
tated; that matter, however, ended 
in compromise. 

96. A. gave several levies, and 
' aide B. his executor and residuary 
legatee. B. received all tlic assets, 
and bought land with the rnodby, and 
also the equity of redemption of an- 
oilier estate oil which A. had u mort¬ 
gage, and died. Upon a’ hill by the 
legatees, to he paid lhc : r U*gacu?3 oat 
of B.'s real and personal ri^itc, the 1 
court directed that the antets hud out 
in the purchases should he restor'd lo 
testator's personal estate, unit the 
equity of redemption was belli to lie 
assets. Rtf a l v. llyal, IJ. 17J-). J 
Atk. 5.0. Ain|r* 410. Jib'lth v. 
Wilder, i Atk. -WO. S. J*. In New- 
tiNi e. Beunit, 1 Rru. Ut. lii. 13.#, 
Lord r lliu;low will, it has been at- 
m\ye held, that an estate devised (•» 
an executor to tell, «r an equitable nr- 
sets; though in Kbleh r. Wil.hr, 
Lord llamwirku fa'ld them h be le¬ 
gal assets. Mo*! .if the old hoic- 
ever , agree irilh Lord l lar.hviclc s 
decision . t ide Dcyjj r. !*$«. wq*. 
(with special notr.) iideetimn B:ir- 

* ■■ Vi ■■ I ji>. It 


Freemoult ®. Dedire, 1 P. V- 430; 
Plunkett e. Peoson, £ Atk. 493 ; and 
Allen r. Hebcr, 2 Stra. 1270; that 
where lands charged with the pay¬ 
ment of debts descend to the heir at 
law, they art legal assets, because the 
descent is not broken, as it icnnld be 
in a devise to a stranger. Yet that 
doctrine was ctprcuTy exploded in 
Hargrave v . Tindall, 1 Bro. Cb. Ca. 

1 3ti, (a.) And in Batson r. Linde- 
green, 1 Bro. Ch. Cn. 101, Lord 
Thurlov^ said , that a devise to an 
heir, to sett, would make the produce 
equitable a*<cl*, and a charge is a 
devise pro tanto. I'ide (iilpins ca. 
Cm. Car. Hit, ns to the question, 
whether an equity of redemption of a 
tnnrlga'ie in fee of u tend estate 
aught hi he coHxidered ns legal or 
equitable assets'* hi Plunkett'. IVu- 
son, li. 1/4J. *2 Aik. J0.1, it tens 
held, “ dint when* a inert? tm*t •.‘►tutu 
* dr.v;i:;hl« upon an heir at law, it 
u will he io'.fejY.crdh ns legal mid not 
st as ei/ui'cb'c a*w*i, mid this is 
IS I'r.mtVd on die 3d claw of the sbil. 
“ of fnuididml devise*, (.’5 & 4 IV. JJt 
“ M. c. i4.) which gives a special 
“ crc.li.or his remedy at law against 
“the oblipu’s heir; but it lew not 
“ iirnle a nrirtguju in fee of a trust 

thin?.’' 


well v. Coirant, Hard. 4a#. Hat it 11 estate *ubj.*t t.i die same thing. 
teems now to be settled, that where, a T ide Cole i*. Warden, 1 Vem. 410 
power is given lo mentor* to retl Pluckiest r». Kirk, ib. 411. Sawltv 


power is given 

land i (fcA ether that paver be naked 
or coupled with an interest, whether 
it be reserved to them and their heirs, 
or merely to them quad executors), 
the lands subject to such poxer will 
be considered as affected by a trust, 
and the executors as trustees, aud the 
mania arising by the sale as equit¬ 
able assets. V ide Hickson r. Witliany 
Finch, 198. Anon. C Vcrn. 13 1. 
ChaJlia v. Gisborne, Pro. in Ch. 4tfe. 
Lewin v. Okcley, 8 Atk. 50. Nor¬ 
ton *. Bonnet, I Bro. Ch. Ca. 135. 
Sdkv. Prime, nnd Bwkerc.Boudier, 
referred to iu a noto tfl S. C. Bat¬ 
aan «. Lindcgiwi, 2 13$. Ch. Cu. 
(M. Notwithstanding it was fields* 


r. Cower, 2 Vem. fil. Truvor r. 
Perryor, l Cb. Ca. 1 ;3. Birtbrep 
r. West, 2 Ch. Rep.(#2. So, “ a re- 
“ ursioii m fiv being in tin* mortgs- 
r %gorou a mortgage lor years, it is 
“ legal assets, because the bond cre- 
“ ditur may bare a judgment against 
« the heir of the obligor, mid a era- 
« set excaUio, till the reversion conies 
" into possession." Strut, u wlicre. 
“ the mortgagor himself has bit € 
" terra for years." ^Vidc Ca. of Sir 
Charles Cox's crcdfcws, 3 P. W. 


ir», 

Clutters, Amb. 


Cliarlcs 

341. Hartwell 
308. 

97. Before tho marriage of E.T. 
with M. B. it was agreed that S09 
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till H(CO«Jd belaid oat m land, abonld 
be aettled in trait to E. T. for life, to 
M. B. for life, and m default of 
issue. in such maimer aa M. B. 
fbo uld by deed appoint, and for want 
of appointment, to her right heirs 
for ever. . M. B. by deed-poll ap¬ 
pointed the £300 to be paid to her 
husband, and employed by bhn to 
such charitable uses, or other pur¬ 
poses, ashe should think fit. E. T., 
by will, gave <£100 a-picee to A. B. 
and C., being the money charged on 
the estate of M. B.’i father, and de¬ 
clared in his will, that such disposi¬ 
tion was in puriuanco of his wife’s 
directions. Upon a bill, by the cre¬ 
ditors of E. T., to have this £300 
applied in payment of their debts, as 
a part of nis assets, die court held, 
it was a part of the assets to be so 
applied, and not a nakcyl power ouly 
to convey to charitable uses. And 
his honor, # in tfrj case, observed, 
that there wenrbnt three ways of 
property; 1st, enjoying it in a man’s 
own right; 2d, transferring that right 
to another; and 3d, the right of re¬ 
presentation. Hinton v. Taye, M. 
1739. I Atk. 463. t ide Thompson 
c. Town*, Pre. in Cb. 52. 2 Vern. 
319. Lascelles v. Lord Cornwallis, 
Pre. in Ch. 2S2. Ashfield c. Ash- 
field, f Vern. 287. Townsend r. 
Windham, 2 Vos. I. Bain ton t\Ward, 
2Atk. 172. 

98. L S., on his marriage, settled 
his estate on himself for life, on his 
wife for life, remainder to trustees, 
to preserve, &c. remainder to his first 
and every other son in tail, remainder 


to himself in fee. A ion was boro; 
the father died indebted by bond, and 
then the son died without issue, and 
by will devised the estate to the de¬ 
fendant in fee. Lord llanbmcke 
held, that the ^version being come 
into possession, was assets to pay 
the father '■ debts, notwithstanding 
the devise of the son; and it is inac¬ 
curate to say, diet a reversion after 

is not asset*'for there 


is a liability which make* it 
JiUttro. So a daughter entitled to an 
estate as npommo fratru, is liable 
to pay her father’s debts. Kinasion 
v. Clark , T. 1741. 2 Atk. 204. Vida 
Giflsrd o. Barber, 1 Vet. 173. 
Godolphjp v . Abingdon, id. 57. 
Vide etiam Tweedale v. Coventry, 1 
Bso. Cb. Ca. 240. 

99. After assets are discovered by 
a bill brought m equity, the plaintiff 
shall have satisfaction decreed him, 
and not be turned over to his remedy 
at law. Yates v. Hambly , H. 1742. 
2 Atk. 363. 

100. An estate par avtre vie, 
though it is devised, will be liable to 
debts by specialty, to contribute in 
a course of administration, according 
to the gross value. Where a man 
takes an estate as executor, it is as¬ 
sets ; for as an cxecutoipf a testator, 
be can take nothing W&bout being so; 
as before the statute of frauffa, &c. 
granting an estate paremrevk, to A. 
his executors, he wqoU hdVe rasideit 
assets, devising it to-the—'mens it 

r illy so. WatfalingfWalJating, 
1746. 3 Atk. 4(5.467. Since 
the statute 14 Geo. II. c. 20. i. 9, it 
should teem that an ntate pur autre 
vie, when limited to executors, mutt 
be considered not at a freehold, but 
al estate, to all intents. Vide 
v. Jekyll, 2 Yes. 661.684. 
4 T. Rep. 230. * 

01. L Williams v. Jekyll, and 


as person: 
Wfflbmi 


101 , 

Westfaling v. Westfaling, sup. Lord 
Hardtcicke seems to nave thought 
that a lease for lives to ooe, his exe¬ 
cutors, and administrators, would 
make the executor or administrator 
a special occupant, but Lord Reder- 
dalc differed from Lord Hardwicju, 
tying, that the old authorities bear 
;e odier way (a); and his lordship 
that the title of an execu¬ 
tor depends on his taking on him—If 
the admimstration of the will, and 
therefore <kfc§ not commence tn- 
stanter, but by his subsequent qct, 
and as to bo administrator rr nrefs- 
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I 
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abate, hia title ” 

ter,' and therefore it should 
the! the character of special 
\ cannot pomibly belong to 
Campbell t. Saudm, M. 
1808. 1 8ch. & Lef. 289. Fide 
fa) A*** Py. 328, (b), It. Rot 
Ab. tit. Occupant, G. 9,3, but stated 
contra by Comynt, in his .Dig. 
Estate i, F. 1. tit Occupant . Wind¬ 
sor's case, 3 Leon. 35. Salter o. 
Butler, Mo. 664. Cro. Eli*. 901. 
Yelv. 9. Lowe v. Borrow, note (d.) 
3 P. W. 264. Oldham v. Pickering, 
Garth. 376. 1 Salk. 464. Haig. Co. 
Lit. 41, b,(n.) 4. 

102. The question, whether a re¬ 
version, alter several estates tail fall¬ 
ing in, subsequent to the death of 
the rtvekaioner, be assets to pay his 
debts, was agitated in this cose, but 
not delertnihS*’ Tpceilale v. Earl of 
Coveuti^ iflSS. 1 Bro. Ch. Ca. 

lOS.-jjfn *ri&ttaion of assets by die 
cxecttb^V|(llMftP;is waived by the 
plaintiffs gdlggjjtb an accouut of nt- 
sets/and pfdapiing a receiver to be 
appointed. WitUr. Buikby, T. 1785. 
1 llro. Ch. Ca. 484. 

104. '[trough testator declared to 
his executor, that lie never meaut to 
call for payment of a promissory 
note, it was held part of the assets, 
which wert insufficient for the lega¬ 
cies ; a charge on tilt real estate hav¬ 
ing failed for want of a proper attes¬ 
tation of tbe will. Byrne w. Godfrey, 
T. lf93.4Ves.6. 

105. An equity of redemption 11 
aok equitable assets, aflesst as against 
judgment creditors; for where there 
is a morteage,’then a judgment, and 
then** secohd mortgage, tbe judg¬ 
ment creditor taj redeem the tat 
mortgage. Sharpe v. Lord Scarbo¬ 
rough^ E. 1709. 4 Ves. 538. 

106. An advowkon m grom, 

cotnmpn 

specialty debts. 
uortk, T. 1802 
Vol.l 




1. Ripley *• 1 

2. 7 Ves. 447. 


Water - 
Fide 


Robinson v. Tw*a, 3 Bra.” Pi C. 
556. 3P.W. 39S. . * ' 

-107. A charge for payment of 
debts, makes equitable assets. 'Bailey 
v. Ekins, T. 1802. 7 Vea. 319. 

108. There is a distinction hetweqp 
a power and an absolute property f 
for a power, unless executed, ;s not 
aasetv/or debts. Plot/net v. Coghilf, 

T. 1809. T Vea* 499. 

109. H. L., by wdlduly executed, 
directed his debts, legacies, irod an¬ 
nuities to* be paid, for which ho 
chargetl all his real eftatr*, ami, after 

ing some legacies aud ummitics, 
devised to his son C., and his Isctvi * 
and assigns, all his lnmii, 8cc. und all ~ 
other bin real and personal property, 
subject Ui hia mid debts, legacies, and 
annuities.. Upon a bill by the cn> 
ditors, against C. L., testator's heir 
at law and sole executor, die estates 
were sold under the decree, and the 
only remaining questjgp was, whether 
die assets were legal or equitable 1 
ITio simple contract creditors relying 
on Bailey v. Ekim, (7 Ves. 319), 
insisted tint these estates were equit¬ 
able assets. Eldon, C. put a ques¬ 
tion, where tho court does not look' 

1 the heir * at law as tnisleo for 
by virtue of the charge? 
When Mr. Lloyd (as amic. car.) 
mentioned the case of Pope v. Gwyn, 
cor. Thnrlofo, C. II. 1787. Upon 
the authority of which cose, os also 
Bailey v. Ekins, Lord Eldon licld, 

. that whatever difficulty there was in 
I originally deciditig that a mere 
change, that docs uot break lhe_ de¬ 
scent makes equitable assets, it is 
uow settled that il docs, aud his lord¬ 
ship accordingly declared the estates 
A this case equitable assets. Ship- 
hard v. Lutrrmge, M. 1802. 8 Ves. 

110. In Ihia ca*. i/\Ul "as filed 
by testator’, creditor*, sUlra 
mortgage by testator, of purt^of 
real, eitatu, and that plaintiff* 
entitled to the mortgage money s it 
Si * ! 


upon the 
all debts 


hie 
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tWbtated da witf by which )*<£- 
tur directed his mil (MU perioosl 
estates shbald be Ifcfts to 
debts; he gate £50 ‘per'amuim f6 


I by which tests- r^yL 

II sMd personal o>ter a sum & money, fo b# "bed 
liable' to ad' bis under a trust term, etecuted in A*or 
} per 'amuim tt of Tolnnteen, is asseti for creditors; 
annuities and fe- but the equity of a purchaser, from 


rtaied. 




under a voluntary deed 

fTT . •< . t a 


gertfcral creditors 



115. A;rendlUiicc irwll* *nd 
notes, for tbe purpose of amwering 
acceptances, but received Jw’the ad¬ 
ministrator in conscauencS of. the 
death of the party to whom it was re¬ 
mitted, shall not be deemed general 
assets, for the specific purpose 1 ope¬ 
rate as a lien, which wouldwbq be 
the effect upou a bankniptcy^Dioe// 
.v. Smithcn.. H. 18 &. & : Va* 


quea t]icd 



for payment of debts, will hold, even 
though tbe eeWa devised may be 
equitable assets, and the descended 
estate legal aaset*. Mibute. Sluter, 
E. 1803. 8 Ves. 304. Vide Manning 
V. Spooner, S'Voa. 114. Devise. 
Topp, fiBro.Ch.Ca. 050, (»> 
Donne v. lewis, fi Bro. Ch. Ca. 
S57. Powis v. Corbett, 3 Atk. 356. 
Hannood e. Oglander, 6 Ves. lyg. 
■ Ves. 106. 


attach upou the awM^WMi- 
tor who died in 

mode there, and invented 

by his executor m the^Company’s 
securities there, bul on the ftrnv«l o t 
the parties in this country, a decree 
was made that it should be remitted, 
and iimsted accordingly. Holland ^ 
Uugha, JL 180a.l6Vea.il. 


*m 


EXECUTORS AND ADMINISTRATORS lit 

Anett martkmlled, and the Order and Priority in Wei Debit ML 

bepail ’ . 

116. Ifbnds are denied to traateeLl they become lepL aSKts, anf shall 
for payment of debts, simple cou- V, be paid in a due count, according to 
tracts and specialties shall be paid in their superiority at law. Him* v. 
proportion fetid, though the trustees HitkaM, H. 1675. 1 Cb.Ca. 448. 
andUrtora or sureties for the tea- Girling «. Lee, , M. 1683. I Vera, 
tator, they foal! not prefer themselves. 63. 

Amoh.T. l681.fiCh.Ca.34. Bat 1X8. R?ot incurred in testators’ 
if lipds arc devised to an executor, lifetime, though reserved on a parol 








. 110 . 
indebted. 


the personal assets of I. S., so 
that no assets were left to satisfy 
plaintiff s demands as a simple con¬ 
tract creditor, wherefore be prayed 
to be paid out of the term for yean; 
but the court would not so decree it, 
for the defendant, as executor, might 
apply jhe assets cither the ooo way 
or the other. Sprignell v. Ddawne, 
H.. MM. 9 Verrt. 36. 

118. Aipi administrator hating paid 
away all thaiiswgs in satisfying spe- 
cjalfy debtvrtMS decreed to par ■ 
debt du^OQ- decree, before lie had 
paid thorn det*. Starle r. i/a//, H. 
li588i<y ern . Jf: Searleu. Lane,M. 

% liy. tyhatp ji testator is much 
indebted, ' aHd the executor is desiraus 
to be rid of the assets, it is best for 
him to file a bill against the creditors^, 
to thoeud that they may, if they think' 
fit, cuutest each other’s debts, and 
dispute who ought to be preferred in 
payment. Buckley. Met, 11.1688. 
2 Van. 37. • 

180. A. gave his wife’s trustee a 
bond, to settle £40 per annum on 
her for life, remainder to the heirs of 
his body by ha. He died indebted 


instered, confessed a judgment to ha 
trustee. This bond shnil be preferred 
to others ouoad the w fe, but the 
children shell have no preference. 
Cottle v. FHpp, E. 1001. * Vonj 

980. s 

181. A. died indebted by mortgage, 
with a bond for performance of cove-' 
nants; and owing other debts by 
hood, the personal estate diall be 
applied to pay off the Aoud debts in 


Met, II. 1688. 


judgment creditor_ 

ral dividends, after having proved Us 
debt before the mister; and then 
be petitioned for a re-be ari ng, pro. 
tending, thataa a judgment creditor, 
he ought to have a preference^ at 
least out of the pqreopol estate; out 
the otba creditors having joined in 
the bill, and contributed to 
charges of the suit, and tha dividends 
having been made purwnuit to tha 
decree, the court would uot alter it $ 
and held, tliat if any preferences were 
to be, plaintiff ought to bring what be 
had received Tuto, hotchpot, and to 
take either dll law or all equity. 
Shepherd v. Kent, E. 1709. Prc. m 
Ch. 190. 9 Vera. 435. 

124. Executors may- prefer any 
cnflilor in equal degree; or afla an 
action brought by cute creditor, they 
may confess judgment to answer. 
Waring v. Danvers, M. 1715. I 
4*. W. 295. . Morrice v. Haul* of 
England, Cai feuiu. Talb. 225. 
Darston v. Lord Oxford, Pro. iuCb. 
188. ^ ; .• 
t26. An cxecutnr oradmudstrator 
paying.away assets for simple contract 
.debts, can have no relief pi equity 
against' a bond debt, although witli* 
out notice of it Greenwood r. BrwU 
3 »9" 
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r.Toege,3P 

Harmon, 1 Atk;466. ' »*r,v oudi. h 
One died indebted by bopd, 333. . S 
will gave e legacy of .£500, charged « 




L S., leaving a peraouel estate, suffi¬ 
cient only to pay tbe bond. The 



real apefr, 


the bond creditor, to chaige the land, 
in regard tbe land la spe cifi cally de- r 
vised. Seats, if tbe land las de¬ 
scended to tbe heir.* Clifton v. Burt, 
M; 1730. IP^W. 878. A being 
the object of a • court of equity, that 
every claimant upon the assets of a 
deceased person, skull is satisfied as 
far .as suck assets can, by.any ar¬ 
rangement consistent with the nature 
of the respective claims, be applied in 
satifaction thereof; it kastong been 
settled, tha t ash ent one claimant has 
m or e than one fund to resort to, and 
another claimant only one, the first 
claimant shall resort to that fund on 
which the second kas no Hen . Lanoy 
c. Athol Duke, 2 Atk. 44 G. Ianim 
u. Mertens, 1 Ves. 313. Mogg c. 
Hodges, 9 Ves. 33. If, therefore, a 
specialty creditor, whose debt is a 
lien on the real assets, recent satis¬ 
faction out of the personal assets, a 
simple contract creditor shall stand 
in the place of the specialty creditor 
against the real assets, so far or the 


S3. Mister* v. Masters. 1 P. W. 
423. Biigh v. Duulsy E. & P. W. 
630. But, from, the principles of 
these rules, it is clear that they can¬ 
not be applied in aid of one clamant, 
so as to defeat the claim of another, 
and therefore a pecuniary legatee 
shall not stand m the plate of % 


334. Scott v. H 
But such legatee 
place of a mortg 
hausted the perm 
satisfied out of t 
mists, though q 
Lutkins v. JLei*h # 
33. Forrester v . ' 
For the opplicati 


. a 



/to fie 


jb.l 7 lT 

personal 


agonist the real assets, so far as the 
latter shall'have exhausted the per¬ 
sonal assets in payment of fins debt. 
Anon. 2 Ch. Ca. 4. Sagittary v. 
Hyde, 1 Vera. 453. Nenvc v. Al- 
derton, 1 Eq. Ab. 144. WilaoK v. 
Fielding, 3 Vera. 763. Gallon v. 
Hancock, 8 Atk. 436. And legatees 
1 shall have the same equity as against 
assets desc ende d. Culpepper tv. 
Afiton, 2 Ch. Ca 117. Bowamau 
r. Reeve, Prt. kCb. 378. Tipping 
■ v. Tipping, LP. W. 730. Locy v. 
Gardener, Bpnb-. 137. faitkine v. 
JLtrigh, Ca. temp.. Talb. 34. So 
where lands are subjected to payment 
jf all debit, a legatee shall stand in 


assets, in case of the real estate 
mortgaged, vide Howell v. Price, I 
P.W. 294, does not take place to 
the defeating of any legacy . O’Neal 
n. Mead, IP. W. 093. Tipping v. 
Tipping, 1 P.W. 730. Davie a. 
Gardiner, 3 P.W. 190. Rider «. 
Wager, 2 P.W. 336.. Audit is p 
be observed, that none of the riles 
above mentioned subject any fund to 
a claim to which Skuas not before 
subject, but only take cart that the 
election of out claimant skull not ore. 
judice the claims of the others, 2 Atk. 
*438. 1 Ves, 3 18. So in Robinson v. 
Tenge, M. 17S9/‘A. seised of freehold 
sod copyhold lands, Mortgaged the 
w same m, hi*, lifetime, and died in- 
“ debtedby mortgage and on several 
A bends, •, TTie specialty creditor* 
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subjected them thereto 

copyhold 


■nd 


« lin^-tbo, meets , Canid net the whole 
" mortgage on tbecoptbold estate, 

" in ortrer that the specialty creditor! 

" (tfght have thebelefil of the whole 
** 'freehold estate.- But die court 
"/•aid, that copyhold eetatee were 
" hot liable, either in law #r eqtrity, 
":,|Ortbe testator's debts, further than 
“he aubjecte 
“ ordered that the 
" should bear it* pfp portion with the 
“ freehold estate for Daymen! of the 
“ mortgage, and should not be liable 

* to m«ke satisfaction for the ape- 
« dally debts. Reg. Lib. B. 1798. 

" foh-483.” This earn, howerer, mu 
Over-ruled by Lord Eldon, ix Aldrich 
v/' Cooper, 8 Vca. 38®, r*«e a 

r ' ' . and copyhold 

ialty creditor, 
t personal atsets. It 
’simple contract ch¬ 
in hit place pro 
the freehold and 
tit now settled,that 
f marshal astett in 
able beauest, to at 
t but of the personal 
void so far as it 
a irf interest in land. Mogg 
es, ® Ves. 52. Attoroey-Ge- 
Tyndal, Amb. 614. Foster 
.v. Blugdcn, Amb. 704. Hilliard r. 
Taylor, Amb. 713. Where a legacy 
it given out. of a miit fund of real 
and personal estete, payable at 
future day, and the legatee 
before the day of payment, quwe, 
okt/ur the coart anil not marshal 
emeu to at to tarn tack legacy .upon 
the personal estate, in which case d 
would be vested and tranmusable ; 
whereas, as against thi real estate it 
would sink by the death of the legateei 
Vide Prowse c. Abingdon, 1 Atk. 
48®. Duke c/l Cbandos r. Talbot, 
•T. l731.® P.W.e04.«lO-P™ 
«. Taylor,T. 1706. to pan fhurlow, 

•C. At to the right of a Wife to have 
amtt marthallii in raped <5 fM*. 

• paraphernalia, tide Tipptng *. Tip- 


w 



tojhe 

chattel 

iburhet 


a 


1 P. W. 789. Tynt *. \vnt, 

2 P. W. S48. Et vide Baron apd 
Feme, xi. •• i 

■ 198. B. agreed to buy part of A.’s 
estate, but died before conveys!**, 
and bis executor paid away hi* per¬ 
sonal estate ill specialty debts. Tit 
sale, in consideralion of the pur cha s e* 
money, iee specific lien on the Iam)n 
apd tor so touch as the lands fall 
short to answer B. be shall come in 
at a specialty creditor. Charles v. 
Andrews, T. 1783. 0 Mod. 131.' 

190. An assignee under a com¬ 
mission of bankruptcy, died veiy 
much iodebtod by bond, Ac. and dm 
creditors of the bauknipt petitioned 
that the edmhiittrmtor of the assignee 
might account before the commis¬ 
sioners, he haring tome of the bank¬ 
rupt’s effects in specie in his hands; 
but the administrator denying dim 
upon oath, and swearing that there 
were debts by. spedaltr beyond the 
assets, the court thought this proper 
for a bill and not for a summary way 
of accounting before edmmiaaiouera.' 
£r parte MarkUaid, T. 1790. 9 
P. W. 347. Vide rx parte Brooks,' 
and es parte Leake, 9 Bro. Cb. Ca. 
300. 

130. A. possessed of a term for 
1000 years, articled tn purchase the 
inheritance, and by will gave A'StOO 
to bis daughter, and made his son 
executor, and died; thd son assigned 
the term in tinst to attend the inhe¬ 
ritance, of which lie took aconvey- 
slice in his own name.. Afterwards, 
the son acknowledged a judgment to 

B. and mortgaged the mute lands to 

C. and died insolvent; B. shall lirst 
be paid his judgment, then C. shall 

'be paid his mortgage, after which the 
daughter, las administratrix to bur 
brother), shall be entitled to her 
legacy of 4.300D, ii) preference to 
die aiiiiple contract creators. Chart- 
ton v. Low, M. 1734. 3 P.W. 398, 
131. Devise of a residue tocha- 
pty) which consisted inter alia of ji 
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keafboM estate. Hold, 
bold should be tint applied to pay 
debt* and legadea. J ttone fGeneral 
v. ToaUdm, E. 1754. Anb. 316. 
Vidt AUoney-Geueral -w. Gnra, 
Anb. 155. 

133. A. owe* money by a 
judgment* and bond*, and (fiee 
tttn ;hia adimmatialor pay* (be judg¬ 
ments and aqme of tba bonds, and 
pays mere (ban -the penonal estate 
amounts to: what tba administrator 
paid on tba judgments must be al¬ 
lowed hint, but as to what he paid 
on the bonds, be moat come in pro 
■ feta with the other bond creditors 
out of the real tents. Robiamn V. 
Toage, M. 1753. 5 P. W. 400. It 
mu uuuttd, in tkii emit, that on 
admiaittratortould mot pay o band 

ctaditor ufler i. 

amothv bond 
nature of 'an action at /aw, in which 
tom, an adminktralor could not pay 

a i, which the coart at- 
difficulty. Thru point, 
not appear to hare 
fettled tid lately. In Dar- 
ston v. birl of Oxford, H. 17Ui. 
Calks' P. C. 3S9 ; where J. and 
B vert both creditor! of I. S. by 
penalty, rtko died, and Ml OH flO 
tutrrr, against whom An brought a 
hill to be paid his debt, and pending 
the udt the executor voluntarily'paid 
> JB. Upon a decree in. Asuit, the 
: executor claimed an aUova&u of hit 
payment to tii which the court re- 
■/*** a:u biH in equity being a tto- 
. tire, andeynel to an action at Uto; 
but'the Lords, on .appeal, reversed 
the Lord. KfepcrV decree, on the 
ground that the debts were of equal 
nature? uvd that \tht executor mig/t h 

• justify the preference he had shewn .. 
It n note, however., b&om*the estn 
hHshed doctuuc, that a deuce in 
Chancery it equal to a judgment ut 
tarn ami where .mxwees%\tiiM A. 

• (uho was up *iJy indfbUrdib cjebls «<f 
'■•m dirienw.t nature), being Mied *ti 
. Chadpery by tame of them! appeared 





- — «r - 

proceed inga 


^ j 'admitting 
- - , the ere, 

ditors aped tb*: executrix'at l*w, 
scree in equity pot being 
pleadable, they obtained judgment j 
jet the deem to Chancery bqpg for 
a just dRit, and having a real priority, 
in point of time, uot by fiction and 
relatiop tdthe fint day pf term, vese 
preferred to the judgments, mid the 
executrix win protected in her obe¬ 
dience to the decree by an injunor 
two ago 
Mortice 

1 137. Ce. temp. Tujb. 2 if. 4 Uro, 
P. C. 287. 

13d. Where die representative of 
on intestate is seeking to give 
en« e by confessing judgiuMtfc, the 
court will give the pW#Wve tq 
proceed at law to rp^rer jndgiMt 
with a ('start erecufyf and i® equity 
for sl discovery anefredount pf assets. 
Baker v. Dumarnque , If. 

C Aik. 110- Barn. Ch. fiep> 977.*. 

134. lie testatyr hi; aqs cesi 
charged liu real a^sfcwitb pn? 
ment of bis debt*, ytt ttecourt lieu) 
the pirsuiial esUte to be first appli¬ 
cable, that being in lau as well us in 
j, the tint and original fund. 
Brien v. Inchiguin, H. 1744. 
Itidgw. Ca. trmp. Hardw. 230. 
Amo. 33. I VV Um. 82. Fide etiam 


-| 3 

X; 


'.Meyer,I Uro.Cli.Ca.43B. 
i he ml^ iu manihiilHng as- 

__ if uueh cmiaeauence to ^e 

practice uf the court, mat it oqrijtto 
countervail any arguments pf hkrd- 
si.'p to puiticular persons. Grattan 
v. Jluncvck,’ » f JT. J744 2 Atk. 439. 
The rule respeetingdhe order affect - 
tug assets seems ta be this — 1st. The 
persunul estate uf the musrizagor shall 
•i be applied, in discharge of the mart- 

gagt debt. HgwetfV.Price, 1 P* 

IV. vgi. Rr?, in Ch. 477. Mcynell 

V , Howard/' Hr*, in CL. 01. Cope 
f. Cupe, « Salfc 440. Hockley v. 
P<*cW*T, lVeru.30., Jtiii&o. King, 
8 P. W. 300. Portsmouth v. Suf¬ 
folk, 1 Vca. 31. Kobiiuon v. Gee, 
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16 . 351 . 
eitatgs 

Bartholomew--- 

Tweedklc 0 . CflVentry, 1 Bro. CL. 
Cd. 240. Bateman v. Bateman, 1 
Atk. 431, (m). 3dly. Litotes de¬ 
scended, and this too where the moil- 
gaged estates devised are sJkjetftoa 
general charge for payment of debu, 
aM in Gallon tJ. ilaucock.'Mp, Powis, 
W. Corbett, 9 Aik. 5 . 5 fi. Davit v. 
Topp, I Bro. Ch.JGa. 524. 2 BrO. 
Ch. Ca. 259. Wride r. Clarke, 3 
Bro. Ch, Ca. 26l. 4thl_v. Heat es¬ 
tates specifically devised subject U dr 
generally ebarged with the payment 

irdiston,' 1 


of debt*. Carter v. Barns _ 

?. W. 505. Dmii«. Topp, 3 Bro, 
Ch. Cat. 259- 063. Serfs V. St. Elay, 
H Pi-VIte.' flat ire must observe, 
thdt (he pMonal estate cannot be op- 


plied in 


mitt 
dusty (Mated. 

•^ 90 . 

Cutler r. 


h 

term for payment of debit, trill not 
alone create sack am intentiifn cf ex¬ 
empting the personal estate. lAdniaa 
V. Smith, Pre. iu Ch. 456. French 
t>. Cliicheeter, 2 Vent. jS 8 . Stapleton 
r. Colville, Ca. temp. TWb. COfi. 
Hailewood v. Pope, 9 P. W- 385. 
Fereya e. Robert* on, Bunb. 302. 
Bnidenel v. Bough ton, 2 Atk. 273. 
Walker v. Jackson, id. 625. Bridg¬ 
man ». Dove, 2 Atk. 302. Lord 
Incbiqaino. O’Brien, 1 WiU. 82. 
Amb. 33. 1 Bro. Ch. Ca. 4.8. 

Barnwell«. Wake,.! Bro. Ch. Ca. 
144. t ide ante, th. Estate real and 
personal. s’ .r- 

136. An ex ecu tor ought to- pay 
that creditor - Ant who nees dm Drat 
diligence; an at law the tint judg¬ 
ment ahull be preferred; but other¬ 
wise u to legatee*, for there being 
no priority among them, thair lega¬ 
cies shall bo paid pari pasta. Ashley 
s: 1‘ocock, M. 1744. 3 Atk. 208. 

137. If a man dies indebted by 
Ample contract, and hia executor 
gives the creditor a bond for the 
debt, it is an admiaaonof ametr, and 
the debt of the tertator ia thereby ex¬ 
tinguished. May tin v. Hopcr, II, 
1745. Ridgw. Ca. leap. Harder. 
209. 

138. Testator devised ad his debt* 
and legacies to be discharged by hie 
executors, adding, u I mean those 
only of my own contracting, not those 
heavier debts by my family," mid 
gave Mi personal estate to hie mo¬ 
ther, whom he made executrix, de¬ 
siring her to pey ell his just debts 
efaclly: long after making the will. 
Ilia modier bought in mortgages 

-Id 0 . Wyndham, Pre. in Ch. I charged uu bis estate by his aocMlon, 
Waiuwright v. Benlowce, ib. I and testator eovensated to pay the 
. .-~ money. Held, that the personal es¬ 

tate was exempted from the princi¬ 
pal and interest due on the mort¬ 
gages, which wen still a charge on 
the read. Leman *. Tfetsnham, M, 
1747. 1 Vea.51. Fdr this Ham of 
eases, s ids note, tit Estate not and 
personal, or Mr. Coxe> valuable 





m of the real estate 
inst legacies (pec u- 
Or debts, thoagh it 
d» executor or resi- 
Neal r. Mead, 1 P. 

, 2 P. W. 


, e-Vera. 302. Phi¬ 
lips 0 . Philips, 3 Bro. Ch. Ca. 273. 
Hale r. Cox, 3 Bro. Ch. Ca. 323. 
For icheu a testator give* a legacy, 
he thews an intention to exonerate nit 



able, yet the testator may exempt the 
tbhole of it, either by express words, 
dr plain manifest intention , at by 
gklng it as a specific legacy. Adams 
%. Neyrick, 1 Eq. Ab. 271, pL 13. 
Uamfield 0 . Wvndham. Pre. m Ch. 

IOL . , , 

451. Amb. 581. Stapleton 0 . Col¬ 
ville, Ca. temp. Talb. 202. Phipps 
r. Annealer, Q Atk. 58. Bmknoll 0 . 
Page, tft. 79- • Walker 0 . Jackaon, 
ib. 624. Ancaater t>. Mayer, 1 Bro. 
Ch. Ca. 454. Webb, v. Jonee, 2 
Bro. Cb. Ca. 60 . Dot the men 
charging on estate wjthf or creating a 
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note toJEvelyn v. Evelyn, 2 P. W. 

649 ? 

‘ ISO. TTie court will not marshal 
asset* hi favour of a charitable be¬ 
quest which ia contrary to law. Ar- 
n otdi. Chapman , T. 1748. 1 Vet. 
110. Mokehamw. Hooper, M. 1792. 
4 Bro. Ch. Ca. 143. Fide Mogg 
v. Hogget, 2 Vet. 42. Attorney-. 
General v. Meyrick* 2 Vet. 44. At¬ 
torney-General e. Martin, Highm. on 
Mortm. 95, (n). Middleton r. 
Spicer, 1 Bro.Ch. Ca.201. a 

140. There b*ang a^rovision in a 
settlement of X5000 for a younger 
child at 2J, the father, by will, aoded 
4*5006 more, and charged all'on a 
residuary real fund, which he had 
also made liable to debts and lega¬ 
cies in aid of hit personal estate; 
held, that the real estate charged sludl 
not bo exonerated by the personal. 
Ward v. Lord Dudley, E. 1748. 2 
Bro. Cb.Ca.3l6. 

141*. The court aims at equality 
of satisfaction, in the administration 
of assets. Martin f. Martin , £. 
1749. i Ves. 212; 

142. Where there is a demand 
out of assets, certainly due, but pay¬ 
able at a future time, the executor 
will be obliged to pet apart die fund, 
in order to secure the person en¬ 
titled. Johnson v. Mitts, T. 1749. 
lVea.282. 

143. Though in general a legal 
dahand cannot'bo turned with an 
equitable one, yet if a deifisnd is 


Monco 


111'!.- 1 I J 


144. Testator charged his real es-* 
tate, which wq* saf$ect4o a mort¬ 
gage contracted ny hi* andator, and 
also all bit personal estate, with 
bis debts and legacies. The mbit- « 
g%e debt shall be borne,by the -es¬ 
tate originally liable and-nbfc paid 
out of lull estates, and the executrix 0 
haring paid it out of the personalrek- 
tate, shall be repaid tip money. 60 
shall a legacy c^flOO charged 
testator’s ftafcdl and copyholdes- 
tate, be borne by that fund,* and n6t 
by the personal estate. Lgsuon v» 
Hudson, T. 1779. 1 Bro. (Eh. Ca. 58. 
Fide Uillinghurst v. W r al|j«, 2 Bro. 
Ch. Ca. 604. Hamilton v. Worley, 

4 Bro.Ch. Ca. 199. . 

146. In order to exon4M|t J)fe 
personal estate from riitywylB* of 
debts and legacies, itiatfp&mrjfnot 
merely to charge lMjlff eptale, belt 
the will must 

of the personal tfl t. 

Wake, E. 17827Tl^r0iCh. Ca. 
144. Vide Webb 2 BitL 

•Ch. Ca. GO. « . 

charged a term for - j S fafr ith pay¬ 
ment of debts, a leasehold estate, 
purchased by him, subject to a mort¬ 
gage, shall bear the burthen of that 
mortgage, it not being properly the 1 
debt, of the testator. Duke of jfu- 
caUer y. Mayer, T. 1784. 1 Bro. 
Cfa.Ce.454. 

-148. Hie personal estate shall net 
exonerate the real from , a debt nSt 
contracted by die testator. Earlof 
TankerciUe ▼. Jfawcett, E. 1786. i 
Bro. Cb. Ca. $7. ' Vide Evelyn e;. 

Evelyn, 2 P. W. 649. 

149. Although * generally a de¬ 
scended estate ,shsll be applied in 
exoneration of a derised estate, yet 
under a charge for payment of debts, 
it shall notfaMo, i&o derised estate 
be express^ pftgited ’ out ni aid of 
another fnd prprided for that pur- 
pot*. - Bonne 9. Lewis, M. 1787. 

2 Bro. Ch. Ca. 247. Fids Juries 
o. Topp (cited), *. Wride r. Clarke 




a remedy at law, the court will decree 
an accouut and satisfaction in equity. 
Bishop f. Church, M. 1740. 2 Vet. 
106. 

144. .Testator devised the remain-, 
der of his effects, mortgages, bonds, 
fee. to a charity, pnd the court order¬ 
ed that the' mortgage-money should 
be first applied/to>psy debts.. Attar* 
neu-General v. CatdwejL >1. 1766. 
Amb. 634. Vide Attorne^f-Gepeyal 
or Graves, Amb. 144. Attorney-Go^ 
Beral e^Tyndafl, Amb.6l4. 


T ttamseett r. 

■ 

pay- 
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(«l*o cited). Powia e. Corbett, 3 
Atk. 336. G4tqh v. Hancock, 8 
Atk. 424. • ^ — 

■-150.; Testator’s personal eatate 
giwn to hi* next of km, must be ap¬ 
plied mdiacharge of testator's mort- 
being ex preasly tempted, 
although, it will be tbwetfy ekhauat- 
of. Philips.. Phi tipi, M. 1787- 2 
Bro. Ch.Ca.fe73. * • 

" 151. Lenaebol^atotca specifically 
devised shill be allied in payment 
, of debta, before copyhold estate* not 
aurrendered, bat (lerued for that pur¬ 
pose. Bisleu v. Ealing, K. 1788. 

2 Bro. Ch. Ca. 325. 

162. Where the testator by his will 
bait;ordered his trustees to posse** 
of his estate* and sub- 
, .. tP pay debts, it was held 
tWUiib charge on the rod 
eatate, aodjRfjttbe assets should be 
mjvflbatied ,/ofr the legatees, to let 

the penoual estate 
the debts. - Faster 
1. 3 Bro. Ch. Ca. 
ford v, Foley, and 
j ib . (in noth). 
having two estates 
hi mort gag e! ordered the debt npon 
the one to be paid out of his : personal 
estate, and cltarged the other upon 
the mortgaged premises, and gave 
the residue of his personal estate to 
persons by whose death, in his life¬ 
time, it lapsed. Held, that the mort¬ 
age debt charged upon the mort¬ 
gaged premises, shall be paid out of 
thb personalty, for though testator 
exonerated the personal estate in fa¬ 
vour of the legatees, torn constat, flat 
he meant so to do in favour of the 
next of kin. Haley. Cox,T. 1791. 

3 Bro. Ch. Ca. 3M*. 

154. Devise of a copyhold estate, 
subject to a morigggfffjfeld not suffi¬ 
cient to ezoffiMte. the peiaonai 
estate f&6m the payment of the mort- 

Ashky v: JZartof 



S3; 


,*3 Brow 


Ca. 543. 

.. 155. A. purchased 


ject to a mortgage: the pessona! e* 
tale sliall not exonerate the rrarfrom 
the Mortgage debt, though the pur¬ 
chaser" had given a fresh security. 
Teeddelt v. Tmeddelt, T. 1786. 8 
Bro. Ch. Ca. 101. Fide Bamea c. 
•row, T. 1798. 4 Bro. Ch. Ca. 3. 

S. P. 

156. A. berpg master of both 
funds, charged a debt which \tts 
persooal on the real estate: his heir 
shall not have it exonerated by t|ie 
persooal estate. Hamilton v. rt’or- 
fejf, H. 1708. 4 Bro. Ch. Ca. 199. 

8 Vea. jun. 62. 

157. Assets are never marshalled 
by Reason of ■ fact arising or lwp- 
pening subsequent to the death of 
the party. Kimtan v. h'ilzumou, 

T. 1793. 3 Kidgw. P.C. IIL Fide 
Prowse v. Abingdon, 1 Atk.486. 

158. Qourts of equity (in Ireland) 
for more than a century, have enter¬ 
tained suits for levying judgment 
debts without revival by sci. jft'a. in 
order to save the ruinous evpeuce of 
ertents, and a multiplicity of suits. 
Ilarnaeall v. Baruexa/t, H. 1794. 
3 Ridgw. P. C. 62. S<fc S. C. more 
at large, post , tit. Scire Facias. 

159. The assets of a testator shall 
be applied in favour of creditors, 
thus: 1st, die personal estate, unless 
exempted expressly or liy plain im¬ 
plication, sliall be liable; Cdly, es¬ 
tates devised for a. particular pur-, 
pose, for payment of debts; 3dly, 
e«tales descended; 4tlily, estates de¬ 
vised. Manning v. Spooner, T. 
1796. 3 Ves. 117. Fide Gray v. 
hlinnethnrp, 3 Ves. 103. Burton v. 
Kuowlton, ib. 107. Brunmel p. 
Prolhcro, ib. 111. 

160. Assets cannot Uc man-hailed 
against judgment creditors, lor they 
are to be puid in the first instance. 
Sharpe v: Xohf Scarborough, E. 
1799. 4 Vea. 538. > 

161. Upon a deficiency of assets 
administered in equity, a value lr.url 
be set upon an annuity at the: tinig 
of tbc death, and the annuitant can 
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chim only in respect of that value. 
Fraitkt ?. Copper, T. 1799- 4 Vei. 
763 

16C. Testatrix devised her real es¬ 
tate, subject to an annuity, some le¬ 
gacies, and her debts and funerals, 
and also subject to the debts of her 
la'c brother. The court ordered her 
assets to he marshalled in favour of 
9 legatee by codicil'. Norpian v. 
Monel, T. 1791). 4 Vet. 769. 

163. Upon tlio administradon of 
amets, no question odglit to be de¬ 
cided m equity, ti(l it hfii been deter¬ 
mined whether the debt claimed is * 
good debt at law. Kennel e. Abbot, 
T. 1799* 4 Ves. 815. 

164. Specific disposition by will, 
in trust to sell and pay debts and le¬ 
gacies, and the charge* of executing 
the trusts of the will, sod then the re¬ 
sidue to a charity. Hie general re¬ 
sidue undUpcnedof shall be first ap¬ 
plied to the debts and other charges, 
and the deficiency shall be borne by 
the trust property, and that of which 
tb& disposition failed, by the statute 
of mortmain, pro rata. Hojfse v. 
Chapman, K.' 1799. 4 Ves. 549. 

165. Simple contract debts 
not charged upon a real estate by 


T. 1803. 8 Ves. 195. Tide Donne 

■■ Ltn ^L? B*?*#-. Qi- ¥*■ ■ 
107. Where rtnprtgagte of free- 
hold and copyhold enates, who Was 
also A specialty creditor, had top 
faaurted the persboel - aepets, the 

creditors were he|d 
entitled to' stand in his plfcce mo 
tanto, against both'the freehold abd 
copyhold dAptes. Jldricff v. Codder, 
E. 1803. 8 V6m. 385t Jud 
that by tku deridt/k the sn* o/Rh- 
biuwn r. Tonge, 3 P, 

vai over-Tilled. . * 

168. In a mortgage of freehold 
estates, the mortgagor covenanted 
for better muring the foment to 
procure admission, and to somnder 
a copyhold estate, end 
time to stand seised in 
mortgagee. 1 ord 
the words * tor 
payment/’ were 
the purpose of 
estate applicable 
mon form of ia mortgage Of freehold 
and copyhold esutetf,*ta ifie 
freehold liable, with ^toveriarft to 
surrender the copyhofd' in order to 
save die fine. Freehold estates are 
not assets for simple contract debts. 



will, first deviling, that all testator’* j neither are copyholds liable farther 
funeral i 


debts and funeral ex pence* might be 
satisfied and paid by his executors, and 
then devising all the real estate speci¬ 
fically. Powell e. Robins, M. 1809. 

7 Ves. 209- Fide Bridges v. liro- 
den, cited 5 Ves. 550. Williams r. 

Chiitty, 3 Ves. 545. Keeling v . 

Brown, 5 Ves. 361. t 

166. In the administration of as¬ 
sets, ordinarily, die first fond appli¬ 
cable, is the personal estate not spe¬ 
cifically bequeathed, then land de¬ 
vised, or ordered to be sold, for pay¬ 
ment of debts not merely charged, ^ 

then descended estates,. then lsodsJ.simple contract creditors have, to 
diarged with. ♦Ve debts, and die cSody s*xud in the dace pr specialty credi¬ 
tors, and lobe paid oat of 
sonal estate, bo, where lands "are 
•pecxfieslly devised, legatees shall not 
stand in die place of creditor* against 


than they are subjected. Aldrich v. 
Cooper, sup. 

log. It is an established principle, 
that where a creditor has two fond* 
he shall not by his option disappoint 
him who has but one fond, but he 
shall take Jo that which will leave 
l another fund for another creditor. 
S. C. 391. Trimmer v. Bayne, 
M. 1803. 9 Ves. sog. it tide At¬ 
torney-General v. Tyndall, Amh. 
6i4. 

•170. T < rg a tr . es have not so strong 
claim ^ * 


tuition ia between a mere charge 
ho« the rad ertalca, and projx^ng 
the mode ui which the debt* are to 
be paifj. liar mood v. Oglander , 
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fhc devisees, 


P*T- 



mude nibject to 

ffc, M in Lutkini v. Leigh (U. 
teoip. Tolb.M.) So, where there is 
■ elan of paraphtrn.Ha that shall 
trat hfl disappointed by (be effect of 
tl* 'option of a creditor/ hiving a 
double fund. S. C. .^SS. 

I/.!, He year allowed to 
ton and administrator* Tor 
of legacies^ I* only for 

does uSt prevent the rest¬ 
ing of the fund. Gaitli/iare v. Chu- 
S»,M. 1804. lOVes. 13. 

172. A final decree upon a sum 
ascertained, is equal to a judgment at 
law (a), but a mere decree for an ac- 
tbe plain tiff's demand, and 
ersonal estate come to the 
htiiff'bf fa defendant, witli a mere 
diit’cduiiji^.ba^QieDt out of the n>- 
aull of (&U ftQount, dooi not prevent 
the * asiecutbr^ paying a judgment 
defat(b). PtrHLy. Philipt, T. 1804. 
lOVes. 34v U) Tflirt teas long a 
•tnriti inffhis court before it •ras 

1 al decrees in equity 
were equal So-judgments at law, blit 
that KOM setititd about the year 1737- 
Vide Morricc v. Bank of Euglawl, 
Ca. temp.Talb. 217.225. 3 P. W. 
402, (n.) 4 Bro. P. C. 287, which 
cate clearly determined that the ori¬ 
ginal decree teat to be considered 
Jinal. (b) Jn Fcrreri v. Shirley (K. 
1738. MS. Ca.'/ a judgment snbsc- 
tqueut to a decree for an account teat 
^referred, and the circumstance that 
Wert teat a report prior to thejndg 
ment, teas not sufficient to give a 
preference. According to Mr. Jod- 
drella MS. note in Smith v . E>les,. 
(reported in 2 Atk. 385,)/*e prin¬ 
ciple u, that if under a fill against 

an executor , a reference' is made to a 
• mailer to co nput? v'hai i* due, until 
the report, and ail order oh that re- 
port to pau lioW transit in .retp jijdi- 
cutnni, end to it vdt mmntooi M 
. Martin v. Martin (1 Ves. «it) 
Brogkes u. Keypokb (I Bro.Cfa. Ca. 
182,) residuary Ugaita brought a 


the fund for payment of 
, and alter the decree an 


bill to clear 
the creditors, 

injunction teas sought by the execu¬ 
trix against suits at lau) it teas con¬ 
tended that the bill not being brought 
by any creditor tchwc demand teas 
/tf/nidalrti by the. decree , the court 
could not authorize such injunction . 
But Jeortl Tbuflotv, in that ease , and 
in Kenyon v. Worthington (2 Dick. 
0fi8,) altered the principle upon uhick 
those injunctions originally reent , 
feeling it necessary to protect an exe¬ 
cutor in obeying the exigency of an 
equitable judgment trhich could not 
be pleaded al lute. The next chut 
of cases is, where creditors ore suing- 
for themselves and others, they may 
prove their own demand, which may 
be ennsiderc d a judgment for that, 

5 nd hi Douglas v. Clay (1 Dick. 
9 . 1 .), Lord Cumden said, that until 
decree , any creditor may proceed at 
law, but not after; the contrary, 
however, was insisted upon, in Brooks 
v. Reynolds (sup.), but Lord Thttr- 
lom said it was suificiciH to maintain 
die jurisdiction, that this court had 
itself taken administration of the as¬ 
sets, and where oucc a decree is 
made, whether final or not, (from 
the inextricable difficulty of the ex¬ 
ecutor, if this court calls on him to 
administer in it, and the creditors 
call ou him to administer out nf it), 
in all cases where the court has itself 
taken administration of the assets, an 
mjunctiou ought to go. S. C. ibid m 
40. el vide Martin r..Martin, 1 Vet.. 
€11. 

‘ 173 . If a contract is entered into 
fur the purchase of au estate under 
hand aud seal, that estate by force of 
die contract becomes the estate of 
the purchaser, and wd| go to his heir, 
who will take it free from all siraplo- 
fcon tract debts ; the vendor is a cre¬ 
ator by iporiollf, dti if ibewhub 
personal cAlaie be ot Jy sufficient to, 
purchase die estate contracted fur, 
the heir would take dial estate as" 
* against the simple contract troditora, 
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for thm r would be # contract by eo- 
itmAt under bend and seal, with j 
which the executora would be charge- | 
able at law. Broome v. Month, E. I 

1805. 10 Vea. fttl. Vide S. Q. 
fully ataud ante, tit Devise, i. pi. 
44. 

134. There ia this distinction be¬ 
tween creditors and jfgateea under a 
charge for payment of debts and le¬ 
gacies, that the funner are to be paid 
in preference; and though the sta¬ 
tute of fraudulent devises would pre¬ 
sent a devise for r legacies to disap¬ 
point creditors by specialty, it would 
not prevent a devise for payment of 
debts generally, though tnc effect 
would be to let in creditors. by 
simple contract to the prejudice of 
specialty creditors. Under a charge 
of debts, however, simple contract 
creditorrfnuay, by marshalling, follow 
the devised estates, if there be no 
estates descended, or such havo been 
applied Kidney v. Couumaktr, H. 

1806. J2 Vea. 154. Fide Ridout e. 
Plymouth, 2 Aik. 104. Lingtrd v. 
Per by, 1 ®ro. Cb, Ca. 311. Hughes 
v. Dolben, 2 Broa.Ch. Ca. 614. 

173. A real estate devised to be 
.converted into personalty for special 
purposes, shall not be deemed per- 


aomdtoall intmrtv-ao a* to let m 
rimple. contracti«dkori: but the 
asMts shall be manMted tfitop- 
pcart at any period of dm oaw that 
specialty cseditors *Save gone upon 
thcDowisl estate, even though dm 
bdrbo not framed with that view. 
Gibbs v. Outfit, T. 1806. 12 V*. 
413. • % * *•’. -V 


As to the making tfcueUia 

favour of legaimsvnify, ride tit 
gacy,ii. ; 

As to marshalling of dSmfs and 
the preference sheten to creditors in 
equity, under a deed of tryst, for the 
payment of debts , vide' ante; tjft 
Debtor and Creditor, iL and paliicn- 
larly Car o. Burlington, pi. VfMWt 
the del/tor had raised u tfuU'ftrrm 
for payment of nil his&*» equally. 


the 


for 'payment of nil hl sj&tp Sb equally, 
but died before it u&mw'upon* • 
Jt seems to bert tm tbe 
court (where ■peciakyftcrwfitors^ ex¬ 
haust llm personal fugmV W^ rnar- 
sbul imets m favour J%Te( u r tecs, go 
against the heir- in reSMt of wfeta 
dcpceudiiig, and as agaiftfc* IMduavy 
legatee, but sot as agamtt specific 
devisee. See many of the cases 
oh this subject , post, lit -Legacy, nr. 


V wip mar- 
Tecr.tees, as 


gfUsidiiaiy 


EXECUTORS AND ADMINISTRATORS IV. 

• i 

Amt i by Dr Kent, it^Ae Hand* of tkt Heir, or of Denim. 

176. If A. has lands subject to m I debt. Creed s. CaviHt, T. 1683. 
rent-charge, and grants part of thr. *1 Vem. 172. i 

lands to B., with a covenant that such 178. But where the heir has assets, 

part shall be free, this ia uote real plaintiff must shew by his biH that 
covenant to ran with the land, but the hair was bound,.or it will be 
personal only, and binding on the bcir ■ good cause of demurrer. Croming 
in respect of assets. Cook v. Arm- r. Honor, T. 1683. 1 Verb, 180. 
id, IS. 1656. Hard. 87.; but roef. J- 170. A reversion in fee being Mil y 
Was decreed in Comburyn. Midduffomlt in the hands of the heir, mm 
tot i,T. l67I<-?Cb. Ca. 212. /tffeeeidmf, the court will not decree 

177. Lord Chancellor doubted, hi I a sale of it, but the creditors-must 
• this ca*, whether the trust of an e*-1 wait till h.hBs. For trey a. Fortrtf, 
-lata descended in fie to an heir, is I H. r<J0O. 8 Vern; 134. 

liable in equity, to satisfy a bond j ‘ 180. One died indebted by core- 
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t ia <aora tbw aU hia 
■Meta epuld 

" ‘*»4ow *allb>«8 her 
pwaphonwlia, ia regard the crcdUoi 
doai not luffet, there being real aa- 
w» ff>t Urn. IJppimg i. Tipping, 
Ml 1784. 1 P. W. 78 ft * . , ¥ 
J0 U One bound himself and hir 
hernia a bond, and mortgaged some 
kdjda^of which, he was aeisei?m fee, 
ftr sore the*tfie value, and his heir 
bad £fOO fur joining in a sale of the 
premises: this £'i(X) was held not 
to be .Uffti. Dunn v. Geeen, T. 
1724. 3RW. 10. 

-.188.. A* was principal in a recog- 
ipfeoce, and B. and C. were his 
tMe afterwards jointured 


bifo«^harriage, witboat notice 

the wife or her friends, of this' 


perso 



estate 

jess 


id derived bis real and 
r *B. one of his sure- 
jfirst, the personal 
principal, shall be 
this recognizance; 
devised, the devisee 
«r; nest, the pera- 
i.’s wife; and,lastly, 

11 make up.tbe.ddi- 
lency. Tyut v. Tynt, T. 1780. 8 
P. W. 548. At against not assets 
descended, it seems, that upon the 
authority of lipping r. Tipping, 
msp. the wife shall stand in the place 
of creditors, to the amount of her pa¬ 
raphernalia. So B SdcIsoq e, Corbet, 

T. 1746. 3 Atk. 360- Graham 

v. Londonderry, M. 1746. 3 Atk. 

393. Scd qusre, as against real 
assets devised . In Brohert v. dif- < 
ford, E. 1736. Amb. 6 , the wife’s 
paraphernalia, together with die 
whole personal estate, having been 
exhausted in payment of the hus¬ 
band’s debts, the question was, whe¬ 
ther the wife should be permitted to 4 . 183. t 
jtud in tbc phc. ofthc ipedaltj f mn beir i. 
craditon, ae m to receive « Mtufco- :f 
tion Cor bar paraphernalia out of the 
red estate, 1 which the* Euubend bad 
devued, (for it did not appear upon 
the pleadings, that any part of the 


real estate hadbeen left to descend.} 
Lord Herdmicke said, that the iourt 
had decreed eatisfectioit for parapher¬ 
nalia out of real assets descended, as 
iu Tipping v. Tipping , sup. but lliat 
that case hud gone a great way; foi^ 
by the old law, rive wife’s txiraphe.r- 
uatia were absolutely in the power 
of the husband dui :ug his life, nud 
that as the court fuul uot in any former 
instance decreed the w ife m is ' act ion 
for lier paraphernalia out of real as¬ 
sets against a devisee, he would not 
establish die precedent; and by. ilio 
decree bis. lordship declared, that if 
the personal estate of the testator wits 
not sufficient for payment of the 
debts, such deficiency was to bo 
raised hy sale of die real estate, liable 
to the specialty debts, and it was or¬ 
dered, that the muster should inquire 
whether any real assets of the lea-.a- 
tor descended ou his heir, and if any 
such, then that a sufficient part there¬ 
of should be sold, iu the Jint place* 
for pavmcnt of the debts, nud if that 
should not be sufficient, then that a 
sufficient part of the dev&ed estates 
should be told for the same purpose, 
and the devisees should contribute; 
and as to the claim of the wife, fer 
her paraphernalia, Ivis lordship de¬ 
clared, that she was entitled to a sa¬ 
tisfaction out of the real assets de¬ 
scended remaining after payment of 
debts. Scd vide lucfedou v. North - 
cole, $. 1746. 3 Atk. 438, contra, 
where the personal estate having been 
exhausted by a husband's creditors, 
and there ia a trust estate charged 
with he payment of debts, the wife 
is entitled to come in upon that estate 
to be reimbursed the value of her 
paraphernalia . Vide ante,- Execu¬ 
tors, iii. 

An advowson descending to 
1 real amets, and (as it seems) 
extendible on ah elegi\ Robinson v. 
Tonge , E. 1730. 3 Bro. P. C. 556. 
3 P:\V. 401. Kynaston y. Clark/ 
8 Atk. 806. Westfaliog v. Wcatfa^ 
ling, 3 Atk. 460. . » 
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184. V one who co d a t i ■ judg- and if *a obligor, devises his lend, ' 
neut* aliens part of hil lands, and tha devisee so selling was not liable 
the rext descend*, the heir shall not -to the obligee. Thiaotatitfc w af made 
haw contribution aninat the pur- to ramedv ibe defect in 13 Elia. c. 5, 
chaser. Harvey v. Wood house, M. I of fraudulent conveyances, and to a- 
1731. Sel. Ca. in Ch. 3, 4. tend it to • fraudulent devises.—An 

183. Where there was a decree heir mnatfce charged inf Ac debet aa 
for a debt, and the defendant died, well aa the dethift, and before the 1 
such de cree docs not bind die real statute of Jeofail*, it woqld have becgi 
assets descended to the heir, aa a error if'otherwise, wjiid|i shaws.bi 
judgment doea. The only way, upon, ought to be comrijkredaa debt#*” 
a decree for a debt, to affect land, is If judgment be bf default against au 
to proceed for a contempt to a se- executor, it can only be de bome tes* 
queatration; but such sequestration tatoria; but if against an byii* iyay 
abates by the death of die party, be dt bonis propriia. Kiyaaton y. 
which an extent doea not Dligh v. Clark, T. 1741. 9 Atk. $03. •»/'*&• 
Earl of Darnliy, T. 1731. 2F.W. S idem an v. Ashdown, 2 Atk.' 43$r 
621 . Vide Mortice n. Bank of Ei»g- 609. 

land, Ca. temp. Talb. $22. Astlcy 189. W. F. after marriage, incpit- 
v. Powis, 1 Yes. 496. Wherein v. aiderabon of ^OOdportioii, and in 
Broughton, 1 Yea. 189. But in bis fathers life-time,, ajpdcd certain 
Hawkins v. Crook, 2 Atk. 394, it ia lands on himself* v4sb life, and 
said, that although a srqaest ration on th*jr issue, and after nfcf father s death 
mesne process be determined by the he suffered a wtow i^ revoked tha 
death of a petty, yet it is otherwise former usds, aud conveyed th# estate 
where it issues for Don~perfornance to trustees to the use of hiir-eu. for - 
of a decree. life; then be created a.tflrm forms- 

186. A. died indebted by bond, ing daughter’schiMrenli j^bons; re- 
and being seised in fee of divers landf, maiuder to kp.firat, fee. son in tail 
he devised part of them h) I. S. and male; remainder to himself in fee. 
the rest lie left to dcreend to his hair. On a bjl| by a bond creditor, for ■ 
The lands descended shall be liable sale of part of the real estate, if the 
to the bond debts in the first place, personal. should • fall short. Lord 
Chaplin v. Chaplin, T. 1733. .1 P. C h a nce ll o r held, that the real estate 

’ W. 367- Vide Howell v. Price, 1 never having been assets in the hands 
P. W. 294, (a.) and Long w. Short, of W. F, the lands.comprised in the 

1 P. W. 403c Clifton v. Burt, i‘6. s ett l em en t, were not nable to his 
678. O'Neal v. Mead, cA. 693. debts by specialty, for they are not 

187. A man cannot by any form apacific liens on his estate. Bro&n 
of conveyance whatsoever raise a fee* v. Durston , B. 1747. 3 Atk. 631. 
simple to his own right heirs, by the Vide Russell «. Hammond, 1 Atk. 
nameofbeirs, as a purchase, so as 16. 

to prevent the reversion from being UXfc Amets descended on the heir 
assets to satisfy the sou's debts. Co- must be applied to pay debts before 
dolphin y. Abuiudou, M. 1740. 2 the lands can be charged which are 
Atk. 57. Vide Kinston v. Clark*, specifically devised. > Pogt* V.C'or- 

2 Atk. 204. 249- Cowoden t,‘ *0, T. 17^7- Mtk. 536. 

Clcrke, lloh*0d. Mo. 860 . v 191. Wkrre the testator in bis will. 

188. before the statute of 3 W. and apbed* i, at deuily shewn bis m- 
lll. c. 14, the heir was not bound tent to’i^guTfit bis personal estate 
Hjy lands descending to bun, where Icon his judgignits and luecieUy 
■old or aliened before action brought; | debts, the court will charge them on 



EXECUTORS AND ADMINISTRATORS V. *151 


those .dcrised; but^tirrfl evidence to 
atowlfat Hat testator iotend^d to 
Ui pcrtood ertate is not suf- 
- Reeves v.'Newtnfiam, E. 
1788. ft Ritlgw. P. C.11V 1 < 
198. In AmemaUw. mU, 
H. 1794. 3 RidgWr P. C. fll. it wu 


averted to be a general rule, tbit 
giHil n judgment has been revived 
nauHttnehttrindtorre-tehaiitJor the 



r f and ah ekgil has issdifcd, a 
court of equity will not entertain ■ 
bill tb levy the debt; but courts of 
equity, (in Inland,) for mere than a‘ 
century, . have entertained bills in the 
mat instance, after the death of the 
conusor, for an account of bis veal 


eUft .personal estate; and of the sum 
due tor priocimlv interest,' 



judgment, plainly 
\ewk JtO expedite 
debt, and to {k*- 
btaW frou accumulated 
cos tig tadtyap to safe a multiplicity 
of siritoNby^rectmg'ari account of 
the ffcf l^pcooiml citmte of die 
debtos^lIttFty applying hi thb first 
instance (be feud properly applicable 
to the payment of the T debt. Set 
S. C. more folly, pod, far Sci/t 
Facias. 

193. A specially creditor has a 
right under the bankruptcy' uf “ ? 


debtor's heir to follow the real suet*, 
or (he produce of them, in the hands 
of the aangnecs. £r itarie Morion , 
T. 1800. 5 Vcs. 449. 

194. Where the testator by his 
will going beyond s mere charge, has 
created s particular fund for payment 
of debts, that shall be first applied 
in exoneration of descended eauues 
whether acquired after the dale of 
the will or not, and of die personal 
estate, eren in fat our of the next of 
kin, taking it for want of disposition, 
for the rule as to die exoneration of 
estates descended, by a devise for 
the payment of debts, will bold even 
though die estate** devised may be 
equitable assets, and the estates de¬ 
scended legal assets (a), hut a mere 
charge upon a devised estate will not 
protect a descended estate from being 
that applied, for words having an ob¬ 
vious meaning are not to be rejected 
upon a suspicion that the testator did 
not know what lie meant (b). Mi/m 
r\ Slater, E. 1803. 8 Vea. 303. 
f7<fc(a) S. C. aide, son. ii. pi. 111, 
aW • tefcrcnccs. (b) Fide ttiam 
Serbs r. Stl Klov, 8 P. W. 386. 

' 195. Freehold estates are not 
assets for payment of simple contract 
debts. Aldrich v. Copper, M. 1803. 
8 Vein 384. 
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• Appendants to the Freehold . 


% 

196. Tenant for life set np a fire- 
for toe benefit of a colliery; 
upon this a qtfustioa arose, whether 
it should go to the remabder-man, 
■s affixed to the freehold, or to the 
executor as peraooal eatrte. Per 
Lord Chancellor, the old atees wernt 
agtoat wsy upon annexation to the 
freehold, init of late, {his strict con- 
structiou has been relaxerfcfor the en- 

of trouts* for. &t. 
brewing utensils are oe- 


I censarily aflixed to the freehold, but 
being placed tliere for *be convent-' 

I cnee of trade, landlords have no right 
to them. So, though cider is part of 
the profits of the real estate, yet 
cider-mills shall be deemed personal 
erty, and go to the executor. 

_dements olio shaii^o to the exe-' 

cutor of the tcuant for lift, ami not. 
to the remainder-man, for the public ^ 
it interested in the produce of lha* 
grain, and the benefit and tonvmi- 


HE 
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«n«of (he publir ma* have ml- beriUBC^PToftw'je- 
weight in such cues. Held, in tfrif- calm- these >oni : cen be. 9 f .nf> 
case, that the fmogms erected in nln^ejo^d tt^bricka and fportar, 
the colliery shall go to the executor and it la (impossible. to bold, that a 
of tlifc tenant for fife, end not to the freeholder could haveafixed them to 
rcraainder-mari. Lawton v. Law- his inheritance with a view that they 
ton, M. 1743. 3 Atk. 13. Dudley should be acvered at his deatVthough 
r. Warded Arab. 113. The old rah with a tenant for years the cunaider- 
Mcems to have been , that whatever ation might be different, forhemiglit 
was fixed to the freehold amid never my be should leave the estate as. he 
be taken from it . Fide Cooke’s ca. found iL Held, dial these salt works 
Mo. 177. llcrlukeuden’s ca. 4 .Co. abouM^o to the heir. 

64. Day v. Bisbitch, Cro. Elis. ' 197- A mortgage of a brew-house 
374. Cave c. Gave, 2 Vern. 308. with the avpurtei^nfea 9 will not carry 
Culling 0 . Tufnell, Bull. N. P. 34. the utensils, but. the things only be- 
Hut lately there hate been two exasp- loosing to the out-houses; neither 
tiom to thig rule; first, at between will die utcnulipem by the sale of a 
landlord *and tenant; and secondly, brew-house, unless particularly va¬ 
ns between tenant for life, or in tail, lued. Ex parte Qmneey , T. 1730. 
and remainder-man; but the rale it ill 1 Aik. 478. . . s’* 

hold* at between heir and executor. 198. Ji to fixture v tad* fastened 
Vide Poole’s cm? 1 Salk. 868 . Ex bo the cieling witbropps, or even 
pdrle Quibcey, 1 Atk. 477. Iu Law- oafled, are not fixture^•but may bo 
ton v. Idnctoi, E. 1788 . 3 Atk. 16, removed;. but a tenant, <durmg bia 
(is.) plaintiffs, as . administrators, term, may take away chimpey-pjpcea, 
brought trover for certain salt pans and even wainscots (if put up by 
set up in lhe rycAc-houses in Cht- himself); but after the term,-bh will 
‘ sAire, without which neither the be a .trespasser. So Wilhan executor 
irycAe-houses or the brine were of be a trespasser if be enters upon a 
anv use; the pans were fixed with freehold descended to take away fix- 
brick and mortar to the floor, with a turcs. S. C. 

furnace under them, and were worth, . 1Q9. Hangings, chimney glasses, 
with the buildings and lodging rooms, or pier glasses, gwiiot with the house 
per week. The ancestor who as things fixed to the freehold, for 
fixed the pans was seised in fee, and they are mat ten of ornament, and 
the inheritance was of little value furniture. Becky . Reborn, H. 1706. 
without them, and a salt brine and 1 P. W, 94. 
fait pans form the moat valuable in- 

. EXECUTORS AND ADMINISTRATORS VI, 

$ 

' Siiti by and beiteten them (a). JccnaU and MUowanca (b). jfiaxutacit (c). 

•• • 

(a) Suiti by and btlrctt* them. I before the debts tie paid. Ward v. 

S00. , lf /V. make* B. executor,i Kedgwiii, E. 1686. Palm. 408. 
and alter debts and legacies paid, givjM&V 201 . A. a bond for .£100,. 
the'residue t% 6 - If B. puts not 35 VB. made hu iftl], odC. Ipia «e-, 
•- the goods into bis inventory, or up-' cutorend after declared!)!* farther 
,->dtfyalues any of them, C. may sue will, that^.^shoald hatto the bond, 

• BJin equity to compel him to shew. DnAjdied. "V nnd da will 1 , but 
the rea( nlo* of the goods, even ] omitted the codicil; and Jp.coippel 
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him to prow it, A^njedC., pending 
which tho- bead WM mud uim. 
A. brought hit bill far relief. Per 


curium, though then can be no re¬ 
lief for the legacy till the codicil ia 
proved, yet a man moat be protected 


unction granted. Took v. St. 
Join, E. 1657. Hard. 96. . 

. 208 . Where % will waa litigated in 
the spiritual cOart, on a suggestion 
that it wgg unduly obtained htJm ■ 


depositions. Coke t. Fount Sin, »M. 
l«fl. 1 Vera. 41.7. 

" 800. A bill may be brouelit against 


in executor for a discovery of per- 
•onal assets,before probate, and pen¬ 
dente Kte in tbe apecial court. Dul¬ 
wich College v. Johaton, M. 1668. 


cutor (who waa auppoaed insolvent) 
should forbear to receive the debta of 
the deceased, pendente hit. Small. 
piece v. Anguiih, E. 1666. 1 Cb. 
Ce-75. 

80S?- A bill may be exhibited in 
eqnity against, an executor to disco¬ 
ver aaaeta, aqd be may thereupon be 
decredf <fo pdyl debts and legacidi} 



with College v. Joknmm, M. 1688. 
1 Vera. 49. 

809- An exeeutor pleaded plena 
admueutracU, but hie own letter be* 
iog produced, confessing a mortgage 
made to his testator for £ 300, a ver- 


came tq his hands. Alexander v. 
Alexander, 1668. 8 Cb. Rep. 37. 
Part* e. Da* 8 Ch. Ca. 800. 
Davis «. Curtis, 1 Ch. Ca. 886 , but 
owe. if before suit at law ugainst him. 
Ft vide Hard. 1151 

204. An executor pleaded to three 
several actioua that be had no assets, 
ultra £\00. Judgment waa had in 
each, but tbe court would not grant 
an injunction, for he should defend 
himself at law, and cover all his aa¬ 
aeta with a judgment in the first place. 
Anon. H. 168 ?. 1 Vera. 119- 

205. Plea of outlawry ia do bar 
to an executor a auit; for he aues in 
eutre droit. Kilkgrea'i. Killegrtw, 
T. 1683 . 1 Vera. 184. 

1 806. To a tiil againet exedftora, 
Who are only executoti in trot, it is 
n 6 t Decenary to make tbe cethti tjuc 
truet or renduarf legatees parties. 

Anon. M. .1684. 1 .. 

.. 807. Where a legs® brings a bill 
agaiuat an execut.fr ^Pforet aa¬ 
aeta, another ^ 

party, may htvc the feoent 

Yoieahn 


igaiiirt 


upon liia proving in* equity that the 
mortgage waa worth nothing, and 
that there were two prior mortgagee 
on the fame estate, Uie court relicv- 

1 m. So upon a plea of he tiuquei 
tor , and a verdict obtniued on 
F that a chimney hack came to 
inds, the court relieved the cx- 
ir. So upon the like plea and 
ct, on proof that defendant, 
testator'a death, took money fpr 
it of ale, tbe court relieved. 
ruoh v. Bellt T. 1090. 9 Vera. 

0. Upon a bill against an cse- 
r for testator's debt, the court 
the plaintiff to law, though the • 
was proved, but retained tli© 
ill after the verdict, that plaintiff 
it have an account of die a»eU 
[uity. Gorary v. Vttwick , M. 

J. 2 Vera. 109- 

II. In a suit at law by a creditor 
list an administrator, defendant 
ded a false pica by mistake, and 
utiff recovered a verdict, though 
merits were not lieard. Equity 
not relieve in such case. Ste- 
19011 T. IHItONf Ms 1G95. I 

n. 325. 

12 . An executor cannot bring a 
without shewing thereby that ho 
proved tho wills if he does, it 
be good copse of fcmuner. But 
enough to say, thaPhe has prov- 
tho will, without saying in what 
rt Humphrey* v. fogledon, M. 
II. 1 p/w. 752. Vide Coni- 
le * 
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ber\ cue, 1 P. W. 787. Stone v. 
Baker, 1 P. W. 753, (».) * 

213. Ah executor bringing ■««’. 

be 


fta. to 

Tm** 


revive a decree, must 



i 


^proved the will; and where there 
bona notabilia in divert dioceses, 
if he thews proof in the court of one 
ordinary only, it if not good; but 
the proof must be hi the Archbishop's 
court Comber’* caac, M. 1721. 1 
P. W. 766. 

214. Where an executor, before 
probate, filed * bill, and afterwards 
proved die will, such subsequent pro¬ 
bate made the bill a good one. Hum- 

rev* Humphrey t, II. 1734. 3 

'. W. 3.51. 

215. The rule at law, that an exe¬ 
cutor, defendant failing in his de¬ 
fence, shall ny costs, de boms tutu - 
tori* et at nJif de bonis propria* will 
not be varied in equity, especially | 
where an executor, with notice, has 
paid simple contracts before bond 
creditors. Jefferies v. Harrison , H. 
1730. 1 Atk.‘468. 

216. Plaintiff's father died intes¬ 
tate, and his modicr adminislcicd. 
Forty years after the father's death, 
the son (who had accepted a legacy 
under the mother's will equal to two- 
thirda of what his father left) brought 
his bill against his mother’s executor 
for an account of his father’s per¬ 
sonal estate. Bill dismissed with 
coats, for example sake. Hncl v. 
Fletcher, M. 1739- 1 Atk. 407. 

• 217. It is not a general rule, that 
any person who has assets, may, be 
made a defendant, to coustitutc him 
a necessary . party; for the plaintiff ! 
might shew, he either denies such 
assets, or applies them improperly. 
Simpson v. Vaughan, T. 1739. 2 
Atk. S3. 

218. To a bill against the 
ant, as exowftor, tot an account, 
pleaded a suit in the Chancery of 
Jamaica , for the ante matter, to 
which be had put fo.au answer, with 
the account annexed, and soon after 
quitted Jamaica, tor the sake of Jik 


health, but left his attorney there to. 
manage the suit, which was Still do- 
pending. Lord H. said, that neither 
the term, nor even the year in which 
foe suit was instituted, being set out 
for certain, there is not that aver¬ 
ment which courts of law and eqnitjb 
both require in pleas; and as it was 
therefore defective in form, he over¬ 
ruled the plea. Foster v. Vassal, M. 
1747. 3 Atk. 587. 

219 . Where an executor aeeki the 
recovery of a specific chattel he must 
resort to law after a discovery in 
equity. Allen v. Smith, E. 1745. 
Iudgw. Ca. temp. Hardw. 288. 

220. An acUon at law will lie 
against an administrator upon his 
bond to die ordinary, and that lus 
did not exhibit an inventory of intea- - 
taic’s effects is a good assignment of 
a breach. Grtensidt ,v. Benson, E. 

1745. Ridgw. Ca. temp. Hardw. 338. 

2 Atk. 248. 

221. Au administrator, though in¬ 
solvent, must be a party to a bill for 
a discovery of assets. Ashurst v.. 
Kyre, E. 1740. 2 Atk. 51. Sedvide. 
S. C. 3 Atk. 34\, corrected. 

222. An administrator disputing 
by his answer, the foundation of tho 
hill, viz. a balance of accounts against 
the testator’s estate, need not set forth 
an account of the personal estate, 
&c. by way of Module. PheUps v. 
Coney, T. 1798. 4 Vea. 107. 

(b) Account and Alloecancee. 

223. /l widow possessed herself 
of her husband's personal estate, and 
paid several of his debts, and after- “ 
wards his executor got the estate out 
of her hauls. Decreed, by consent,. 
that she should bo allowed all dpit 
was incumbent on the executor to 
pay, but nothing to his prejudice*, 
Ayer ?. AyWf 1663. 1 Ch. Ca. 33. 

*224. A. gave legacies hod toad* 

„ l. and C.« executors, and B.' made 
C. and D. his executors and died. 
C&nd 4>. pos s es sed themselves of the 
estate of A. They arc both charge- 
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able ia equity, though at law the 
executorship survived to C., and D. 
is not privy. Nicholson v. Sherman, 
T. 1063. I Ch. Ca. 57. El vide 
Rdddolph v. Leigh, 2 Vcro. 75, that 
• creditor may follow testator*; estate, 
ipto any hand, though assigned by the 
executor. 

*25. If a widow possesses herself 
of personal estate, as execotrix under 
a revoked will, and pays debts and 
legacies, without notice of the revo¬ 
cation, she shall be allowed those 
payments in equity. He/e v. StoweU, 
li. 1069. iCh.Ca. W. 

226. But where an administrator 
possessed himself of the intestate's 
goods, and gave legacies* and died, 
and his executor w ithout compulsion, 
and pending a suit in right of the 
in testate to recover the goods, paid 
the legacies, tig; court would not re¬ 
lieve Him, because the payment was* 
voluntary, and with notice of the suit. 
Jlodges v. Waddington, 167B. 2 Ch. 
Ca. y. 

227. If an executor renews a lease 
lie shall account for the new lease, 
os well as the old one, for the benefit 
of the creditors. Anon. M. 167$. 
2 Ch. Ca. 298. 

228. After a suit commenced in 
equity, an executor shall not be al¬ 
lowed any voluntary payments. 
Bright v. IVoodicard, H. 1785. I 
Vern.369. Parker v. Dee, M. 1674. 
2 Ch. Co. 201. 

299. Where an executor confessed 
a judgment, pending a bill in equity, 
the court held it should not be al¬ 
lowed upon au account of assets. 
Surrey i, Smalley, K. 1687. 1 Vjfrn. 
457. • Sawley v. Gower, E. 1688.2 
Vern. 62. But if he is sued at Jaw 
by one bond creditor, pending a suit 
against him in equity by onotlier, he 
may confess judgment ♦ the creditor 
Who sum him at law. Goodfellow v. 
Burchett, T. 1693. 2 Vein. 299; 

230. Au executor, m case 
assets, may give judgment 
creditor in preference 


Darston v. Earl of Oxford, Ml 17pi. 

1 Eq. Ab. 10, pi. 9. 

231. The condition of ail admi¬ 
nistrator’! bond to tlie ordinary (in 
law) is to be construed to bring in 
his accounts only, and not to pay lb* 
intestate's debts; therefore a credi¬ 
tor, as assignee of such a bond, shall 
not sue upon it, and assign for breach r 
of non-payment of a debt, or a devas- 
tutil in die administrator. Arch* 
bishop of Canterbury v. IVelh , H. 
1707. Salk. 316. Vide stat. 1 Jac. 
11. c. 17. sec. G. and >22 and 23 Car. 
II. c. 10. And die ordinary, after 
the administrator has exhibited his 
inventory, cannot compel him to 
account, but it must be done by some 
ouc on behalf of a minor, or by a 
creditor, or next of kin. tircciuide 
v. Benson, T. 1745. 3 Atk. 218.' 
Etvide Ashley v. Uaillee, 2 Ves. 368. 
Wallis r. Pipon, Aiiib. 1 M 3. 

232. Bill by the heirs and residu¬ 
ary legatee of A. agaiust his widow 
and executrix for an account of Ilia 
estate. A. for seveu years before his 
death, was so infirm, dint though lie 
signed receipts anil executed leases, 
defendant received die money.— 
Decreed, defendant to account for 
seveu year’s receipt*, but liberal al¬ 
lowances to be made, and no vouchers 
for house expenccs. Hackle v. Mil¬ 
am*, M. 1716- 4 Vio. 12!), pi. 8. 

233. Ad executrix, alter a jp;.ionl 
admission of asseis, was permitted to 
amend her answer by admitting 
assets to |tay the pisinufTs demand, 
ulitre it did not exceed £ 400. DjjW- 
ley v. Crump, T. 171»- 2 Bro. Ch. 
Ca. 619, in a note to Foster*. Pos- 
tig. 

234. Bill for an accouut will not 
lie agaiust one co-executor 


TXJWIJ ClkUnJ t. I 

ni. 29!>- J 
case of legal] 
lent to m» 
to fbothcr.'l 


the other, either » residuary legatee, 

« is . creditor. Scurry i. Mom, 

172-1- 9 89- 

235. Au eaecutur at first refused, 
and afterwards, in consideration of 
100 guineas, consented to act; he 
died before the trust was comifieted.- 
‘ ScS 
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}IcJd v that hia executors are not en¬ 
titled to the money. Gould v. Flret- 
roorf, M. 1732. 3 P. \V. 251,252. 
(*> 

256. The court never allows an 
executor or trustee for lias time and 
trouble, especially where he lias an 

for his pains; neither 
ll it alter the cate mat the execu¬ 
tor reoMbncft, and yet is aasisting4n 
the executorship: nor even though it 
appears that the executor has deserv¬ 
ed more, and hat benefited the trust 
to the prejudice of his own affair*. 
Robinaon v. Pett, E. 1754. 5 P. W. 
349- Vide Gould r. Fleetwood, 5 
P. W. 250, (m.) Cutlibert v . Pea¬ 
cock, 1 Salk. 155. Scattergood r. 
Harrison, Mos. 128. 

£37. Though, generally speaking, 
an executor or trustee compounding 
or releasing a debt, must answer for 
it; vet if it appears to have been for 
the benefit of me trust estate, it is an 
excuse. Blue v. Manfuill, M. 1735. 
3 P. W, S81. 

258. A trustee and executor not 
proving the will, but receiving interest 
money, may be called upon to ac¬ 
count, but not an executor, and he 
may have proper allowances. The 
ex ten tor or administrator is the pro¬ 
per person to make him account 
Moore v. Moort , T. 1755. 2 Vet. 
599. 

259. Though the testator directed 
that bis executors should be allowed 
tlieir costs out of his estate for any 
expencea they might be put to, yet 
they shall not have that allowance in 

. a case of plaiu fraud. Uidu . llau- 
uoodfl i. 1740. 2 Atk. 120. Hum¬ 
phrey v. Moore, 2 Atk. 108. 

240. Though executors are not to 
. pay costs, yet they bhall not be al- 
. lowed them, because they are sup¬ 
posed . to reimburse* themselves by 
the crediMlicy take in their account 
Humphrey* v. Moore, M. 1740. 2 
Atk. 108 . Vide .1 Eq. Ab. 125, 
.(note, n). Tivialetcn v. Ihelwcll, 
Hand. 1G5. Hstulys v. Watsou, 3 


Atk. 80. Hyde c. Haywood, iKJ. 
126/ Wilkiua v. Hunt, ibid. 151. 
Humphrey r. Morse, ibid. 408. 
Johnson*.Peck,2Ves. 465. 3Atk. 
773. ^ 

241^Tbougli at law, where a man 
dice insolvent, his executor wiU by 
allowed no more for his funeral than 
is necessary, yet. equity will not 
adhere to that rale, where the eye* 
cutor is let into a greater charge by 
large legacies and other appearances 
of sulveucy. Stagg v. Punter, T. 
1744. 5 Atk. 119. Vide Greeondo 
v. Benson, 3 Atk. 249- 

242. No funerals am allowed as 
against creditors, except for the cof¬ 
fin, ringirw die bell, parson, clerk, 
and bearers’ fees, and not for pall os 
ornaments. 1 Salk. 19b'. In gene¬ 
ral it is mid, that no more than 40r- 
shall be allowed for funerals as 
against creditors. Greamde v. Be*- 
son, T. 1745. 3 Atk. 249- Et vide 
Stagg v. Punter, 3 Atk. 119. 

243. lnm action against, an heir 
for the debt of h» ancestor, be is 
charged as bound in ths debet and 
detinet, as well as his ancestor: and 
the law gives him liberty to discharge 

by pleading 
or but eo m 

plea be found false, be is personally 
liable, though he had but one acre. 
Yet an executor is only chargeable 
for what comes to bis hands, though 
his plea be found false. Martin v. 
Marti*, H. 1749. \ Vet. 219 % 

244. Alt acbnimstratorshall notbe 
allowdl any thing for hia trouble 
which he does not demand. Harwell 
f. Parker, T. 175K2 Ves. 365. 

245. Au executor shall not be 
concluded hy his inventory.* Ord v. 
Koine*, E. 1751. 2 Ves. 194* 

246. 


. Payment by an executor of 
contact debts, before breach 
of a condition of a bood/ied before 
notice of specialty debts, is good, 
and no devaitavii. Sed arms, of a 
l«g«cy. Hawkhu y; Day . H. 1743. 
Amb/lGO. *. . 
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847. An executor who ought to 
have been a co-pkintiff, being made 
■ defendant, was held entitled to 
coats. Blount v. Burrow, T. 1790. 
jBro.Ch Ca. 90. 

849. An adminiitratrix shall not 
be allowed for debts paid after a 
decree to account but site shall stand 
in the place of a creditor paid. Jones 
e. Jukes, M. 1794. 9 V«a.jw.'AL8. 

949. An executor iu India parting 
bis accounts iu equity, is entitled to 
the commiauuo upon receipt or |WT- 
niants, according to the practice in 
India. Chttkam t. Lortl Audley, 
Poole v. Larkins, T. 1798. 4 Vet. 
78. 

830. Dut agents being appointed 
executors by their principal, are not 
entitled to commission upon remit¬ 
tances from India, made by the tes¬ 
tator, and not received by them till 
after his death. Hooey v. Blake- 
Hun, £. 1799- 4 Ves. 399. 

831. An admission of assets pre¬ 
vents the necessity of setting forth 
the account. Pullen v. Smith, M. 
1799. 3 Ves. 81. 

832. A creditor making payment 
in the usual and regular course, with¬ 
out auy circumstances of suspicion, 
shall bo allowed them in account, 
sad bo discharged from any loss. 
Bacon v. Bacon, IS. 1B00. 5 Ves. 
331. 

833. An executor, charged by his 
answer, shall not be permitted to 
discharge himself by hi* affidavit 
of ‘pay meets to the testator in his 
lifetime; bq| an admiaeiun of the 
receipt of sums which be bad paid, 
Zee. is a good discharge. JUdgrcay 
v. Darwin, T. 1902. 7 Ves. 404. 

. 834. In an account against sn 
executrix. Lord Chancellor directed 
the master to allow items upon an 
affidavit that the readier* were im- 
pounded in the eccleriastical court. 
Nielson v. Cartel, H. 1803 .» Vex. 

14ft. * 

943. ft ■■ mle 
'executor of te insolrtot shell u* vc 


no coats, for be need not have julini- 
uistcnx). Adair v. Show, T. 1804. 
iSdu&Lcf. 280. 

946. An executor directed to ac¬ 
cumulate for the benefit of die entui 
qae trust, cannot account u if the 
tnouey had been laid out in die funds; 
if it was not «o laid out, or being n, 
he had told oat at an advance. JZo- 
phaet v. Boehm, M. 1804. 11 Ves. 
100. Fish S. C. more fully^ post, 
pi. 989, in next section. 

947. The examination of an exe¬ 
cutor under the ususj decree for an 
account ought to contain an interro¬ 
gatory, whether he is indebted to the 
testator, the debt from him bamg 
assets. Liberty wan therefore given 
upon the suggestion of legatees, his 
co^kfcndants, without affidavit, to 
exnibit an interrogatory for diat pur¬ 
pose, and uot to go iuln sn account 
which must be the subject ol* a dis¬ 
tinct bill. Simmons v. Gulteridge , 
M. 1806. 13 Ves. 2(i*2. 

248. Where ever)' thing is left to 
the discretion of executors, they will 
he allowed a payment for mounting- 
rings, though not directed by the 
wiuT Puke v. Canterbury Arch¬ 
bishop, T. 1807. UVca. 364. 

(c) Devastavit. 

249. Where an executor wastes 
the estulc of bis testator, he shall find 
security to a legatee for payment of 
his legacy. DuHCimbuH v. Stint, 
H. 1668. I Oi. Ca. 121. 

200. The executor of an executor 
slgdl be liable in cquily for any 
wrong or waste by bis testator,diough 
at law it is considered as a j*rsow4. 
tort, which dies with the person. 
Price v. Morgan, B. J 676.2 Ch. Ca. 
271. Vide 2 Mod. 293. And m 
Vrincre’* caw, M. 1677, it was held, 
idiot the executor of an uaeculor, 

1 *■- commits a devustqpt, is liablo 
iuity. 

«jl. Where liter® «» bond, there 
i, a lieu by deed, which rendu* a 
Kcoud I unbred liable to a degastmit 


3 
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in his wife andI her first husband: bat cumlmHices Subsisting upon it But' 
ifbth there ia barely a breach of the, term being by thii means beeome 
troat or debt by simple contract, not a aaet a at law, the executor who 
there in equity the plaintiff should assigned it shall be liable to the cre- 
follow the wife’s estate in the hands ditors for a devastavit. Charlton v. * 
of the timt husband's executor. 'Ifyr- Low, M. 1734. 3 P. W. 300. Vide 
ton v. Sprig, H. 1684. 1 Vem. 309. . Willoughby e. Willoughby, lT.Rep. 

£62. Though an infant may admi- 763. 
pister, he emmol commit a devastavit 266. If an executor, for the bene* 
till 21. Qffhitmorei. ifeld, E. 1686. fit of testator’s estate, should invest 
1 Vera. 382. 2 Vent 367- 2 Ch. part of it in the funds, or transfer 
Rep. 167. money from one stock to another, 

263. A. owed money to B., who this is not a conversion, for it may 
died, aud his administrator took A.'s be followed as if it had remained in 
covenant for ihe debt: A. became the same condition as it was a t testa- 
insolvent This is a devastavit in tor’s death. Woke v. Whorcwood, 
the administrator. Norden v. Levet, E. 1741. 2 Atk. 139- Vide Kyal v. 
T. Jo. D8: cited in 1 Vera. 474. Ryal, I Atk. 39* Harrison v. Har- 
204. Two persons had mutual rison, 2 Atk. 121. Worsley o. Lord 
dealings, and one died before a set- Scarborough, 3 Atk. 392. 
element of accounts. Bill by the 267An execufor shall be allowed 
Survivor against the executors tor an to retain out of a legacy to his co- 
iccouut; and that plaintiff might dia- executors in respect df a devastavit 
count what ho was to pay out of committed by him. Sims v. Dough- 
. what the executors had to pay. De- ty, H. 1800.3 Vea. 243. 
creed accordingly; though objected it 4K — ■ 

might be a devastavit in the executor. How far a feme covert executrix 
Bimmont v. Grover , M. 1701. 1 or administratrix, or her husband 
Eq. Ab. 8, pi. 7- shall be liable for a devastavit, see 

a 263. A term assigned by an exe- die case of Adair v. Sham, at large, 
cutor in trust to alteud the inherit- post, tit. Executors and Administra¬ 
te*, shall in equity follow all the ton, xx. • 
estates created out of it, aud all ra- 


EXECUTORS AND ADMINISTRATORS VIL 

Where chargeable with Interest ( a). Where to find Security (b). 

. (a) Where chargeable with Interest. 196, or keeps it in his qwn hands for 

268. Where an executor lends the his own accommodation or advantage, 
money of his testator, he shall be so- or longer than the exigencies of the 
countable for the interest and he testator’s affairs required. Little- 
lends it at his own peril. GrosvenSr hula v. Gascoigne, E. 1790. 3 Bio. 
or Gardner v. Cakkright, H. (669. Ch. Ca. 73. Torbes v. Roas, M. 
«Ch.Ca.2l. t Vem^l97. Jjfcb 1780. 2Bro. Ch.Ca.430. 
v. Coppy, T. 1670, 8Ch. Ca. 33. 270. Aud so shall an admmistn- 

Leo v. Leef r £. 1706. 2 Vera. 344- tor be chargeable with interest, where 
S. P. he ketfps the intestate’s money on un- 

26{). So if an execMfor makes use reasonable tune. Perkins v. liayn- 
of his testator’s money in trade. Rat- ton, E. 1784. 1 Bro. Ch. Ca. 373. 
elife ff Graves, M. 1683. 1 Vcrn. ?71. And so if the attorney or re- 
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"ceiver of an administrator keep* die 
intestate's monies in his hauds, the 
administrator shall pay interest 
4 Brown v. Soutkhouse, T. 1790. 3 
%Bro. Ch, Cm. 107. 

£72. An administrator is not in 
every case chargeable will* interest 
"ou personal estate, nor is il an inva¬ 
riable role that l}e shall be allowed 
costs at all events. Wilkins v? Hunt, 
12. 1740.2 Atk. 151. Fide Hide v. 
Heywood, 2 Atk. 126. 

273. The court had decreed an 
account against the defendant (as ad¬ 
ministratrix) of the assets of her hus¬ 
band. After his death she took nil 
bis poods and stock in trade, and 
-earned on the tame business. ’ITic 
master having reported ^1400 due 
to plaindfh, they demanded interest 
tipon it, but the debt being on sim¬ 
ple contract, and the admuiistratrix 
not having yfct sold the goods, which 
was her ouly fuud for raising llie 
money, Lord Chancellor would not 
allow her to be eluded with inte¬ 
rest, for it is disermuary in the 
court to allow interest upon special 
circumstances, though there is do 
particular reservation of that iu the 
decree. Rytxs v. Col man I, M. 1742. 
2 Atk. 440. Fide Ooodgive v. Lake. 
Auib. 584. 

274. The court will not clwrge 
interest upon an executor who makes 
use of assets cumc to his band* in 
the way of his trade. Child v. IWb 
s on, T. 1743. 2 Atk. 003. Fide 
if dams v. (Sale, 2 Aik. 10G, (*.<?) 
Hicks o. H^cks, 3 Atk. 274. 

275. Executors are not charge¬ 
able with interest for auy sums, the 
produce of assets which do not yield 
interest, unless they have becu guilty 
of fraud or laches. SUrart v. Mo¬ 
ney, li. 1790. 2 HUgw- P. C. 204. 

276. Executors divide a part of 
testator's property, but lodge a sum 
in the funds for securing thcj^ynient 
of an annuity; as Uf this tliey are 
joint-tenants, and it shall survive, 
upon the d^ath of one, to the oilier. 




v. Johnson , H. 1792. 3 
Bro. Ch. Ca. 455. • § 

277. An executor keeping his tes¬ 
tator* money in his hands, was held 
liable to interests and costs; but if 
he had laid it out hi the three per 
ceuts. tlie court would hive affirmed 
his act. Franklin v. Frith, H. 1792. 
3 Bro. Ch. Ca. 433. 

278. If an executor keeps tb# 
funds of his testator, and Oftbi them 
for his own benefit contrary to his 
trust, he shall account with interest 
at five per cent and pay costs. So 
an executor acting with his testator’s 
property iu any other manner than 
the trust requires, shall not only an¬ 
swer to the cestui r/MC trust for any 

bat he shall be liable to any 
Kdy v. Stacc, T. 1799- 4 Ves. 

620. 

279- Executors shall be charged 
with interest upon balances in their 
hands. Longmore v. llrooni , E. 
J802. 7 Ves. 124. 

280. An executor miking use of 
his testator’s mouey ought to pay the 
interest lie made, and ought not to 
derive any advantage from tho trust 
property. Rockt v. Hart, T. 1805. 

11 Ves. GO. Fide Perkins v. Bayu- 
ton, 1 ilro. Ch. Ca. J75. llrowu v. 

! Soullihousc, 3 Uro. Ch. li. 107- 

281. Where an executor witli- 
bolcU money, and does not |Hit in bis 
exauiiuation, he shall only be charged 
with interest at tlie general rate of 
the court, vis. i per cent, aud costs; 
for 5 per cent, a special case beyond 
mere ncgligenre is necessary, as that 
the executor employed the money in 
liis trade; and the court will consi¬ 
der his keeping the money nt his 

{^banker's os an employment of it in 
trade. Hockey. Ilmt, *up. 6l. Et 

vide er 
60. Treva* 

Ch. C..3tifc Piety ». Mace,4 Ves. 
6S0. Pocock v. ^edagton, 5 Ve«. 
794, and referdfce*. _. 

382. Where wi eiccntor wu di¬ 
rected not to derive «ny advaotogJ 


noint v# 

parte ijiiaitl, l Ves. 
eve* v. 'I ©wndiend 


res. uni. 
, 1 Bro. 
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from keeping money in his 
without'accounting for legal interest, 
and to accumulate for ll»e benefit of 
x the teslui que trust. The court de¬ 
creed, a computation of interest at 5 
per cent on all sums received by him 
while in his hands, and that the mas¬ 
ter do, in suck compuution, make half 
yearly rests. The object of the latter 
direction was to cmirge compound 
interested the decree, though going 
perhaps further than usual, was held, 
under the circumstances, properly ex¬ 
ecuted, by a confutation of interest 
upon each receipt from the day it was 
received, the balance of receipts, with 
die interest so calculated, and pay¬ 
ments befog struck at the end of the 
half year, and that balance so com¬ 
posed of principal and interest being 
carried forward as an hem in the 
accounts producing interest Ra¬ 
phael v. Boehm, Si. 1805. 11 Vea. 
, 92 . This decree was affirmed on a 
' re-hearing of S. C. E-1007. 13 Ves. 
407, and afterwards the cause came 
ou for further directions; but the 
only question then was, as to the 
executor’s subsequent costs, which 
the court allowed, so far as they were 
consequential to the proceedings on 
the original decree, but refused the 
Costs of the inquiries, and accounts 
relating to the breach of trust The 
executor, however, was not charged 
with these costs, as arising princi¬ 
pally from a necessary investigation 
into the rule by which they ought to 
be charged. S. C. T. 1807.13 Vea. 
390 . 

283. An executor in trust for 
infants, unnecessarily calling in the 
testator’s property, which wus out at 
interest, upon good security, and a* 
5 per cent, (except^ small part), 
keeping large bailees in his liaixh, 
2 nd using it as his owp, 

an* 


using 

charged with^interest 


shall be 
percent 


and costs. Mosley v.fPard^T.i805." 
11 Ves. 581. 1 ride Rocks v. Hart, 
■up. 

884. An executor, under a direc¬ 
tion to accumulate, became bank-' 
rapt: on the authority of Raphael v. 
Boehm , sup. his estate was charged • 
with interest at 5 per cent and half 

r ly rests. Dornf<pdi. Dornford, 
10CH. 12 Ves. lf7. 

285. An executor shall not lie 
charged with interest for a balance 
retained under a fair misapprehension 
of his right to it Bruert v. Pem¬ 
berton, E. 1806.18 Ves. 336. - 
£86. Executors shall not be charg¬ 
ed with interest on the balances m 
their bands as merely of course, but 
only ciir^ i fn itv TU **** . Ask hat* 

Kami. Thompson, E. 1807- 13 Ve*. 
402. Vide rti«#Steu v. Hind, 1 
Ve*. jun. 294 . Modey «. Want, 11 
Vea. 581. 

• 

(b) Wherntofiad 
287. If wBhkcutor waste* his tes¬ 
tator’s sstaliyweshall find security 
to pay a legatee his legacy when due. 
Duncumbau v. 1660.1 Ch. 

Ca. 121. 

288. As a testator, by appointing 
his executor, has thought him a pro¬ 
per person to be entrusted with his 
affairs, the ordinary cannot adjudge 
him incapable, nor can be insist upon 
security from him ^ and if the exe¬ 
cutor becomes a bankrupt, it is sud 
the ordfoary cannot grant administra¬ 
tion to another. Yet the court bf 
Chancery* will compel an foaolvcut 
eftcnlor to give security. . Rex v. 
Ram, 1690. 1 Salk. 299. 1 Vent. 
335. See more tit Baaknrpi , xvii. 

. Where aecurity dull be'given for 
t of a legacy, and where a 
■liable, vide- post, tit. I*. 


payment 
legacy ■ 
!■*,**• 
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Where a Trustee only. Where entitled to the Surplus. Surviving Ere » 

cutors. 


289. The mult of the many cases 
ou this subject appears Jo be this: 
by law, the Sfmointment of an exe- 
cutor vests in mm all the 'personal 
'estate of the testator, ana if any 
part (after payment of the funeral 
eipeaces and debts) remains undis¬ 
posed of by the trill, it vests with the 
exechtor beneficially; but wherever 
courts of equity hare seen on ihe 
face of the will tujficienl to convince 
them that the testator did not intend 
the executor to take the surplus, they 
hirve turned the executors into trus¬ 
tees for those on Mom the law would 
cast the surplus, in case of a com¬ 
plete iutestAy, i. e. the next of kin, 
m where the executors are expressly 
called executors b trait, or where 
any other expressu^fheeur, shewing 
the office only to be intended them, 
and not the beneficial interest. Priag 
v. Pring, 2 Vera. 09. Rachfiela r. 
Careless, 2 P. W. 158. Msy r. 
Uwen, there cited. Grsydtn v. 
Hicks, 2 Atk. 18. Dean r. DJton, 
2 Bro. Ch. Ca. 634. Beane* v. 
Batchelor, 3 Bro.Ch.Ca. 25. Petit 
V. Smith, 1 P. W. 6. 

290. So where there is * residuary 
clause, but the name if the residuary 
legatee is not inserted. Wheeler 
V. Sheers, Mos. 288. Ckgtn Bishop 
v. Young, 2 Vea. 91. North Uni 
r. Purdon, 2 Vea. 495. jk- , 
29 U Or where the fpi«r le- 
gateemia in the hfe4*r of the tn- 
iator . Nichols v. Crfl*. Amb. 769. 
Bennet v. Batcbeloftii# 

Ca. 28, Crosa v. H#fc D . * B ro - 
Ch. Ca. .*50. HobiJto* *• Tayloy, 
2 Bro. Ch. Ca. Vmlgee 

v. Abbot, 3 Bro. Qt&-W- 
292. So a paewfcVW" ■ 
sole executor ajfortls a wqficieMt u 

gnnfeut to exclude hi* J r9n ■ 


residue, as it is absurd to suppose 
a testator to give expressly a part 
of the fund to a person he intended 
to take the whole. Cook #. Walker, 
(ciUjdiaVem.676. Joalinr. Ilrcwctt, 
Buub. 112. Daren v. Dcwes, j 
P. W. 40. 

293. And it ii settled (notwith¬ 
standing the cate of Dali v. Smith, 

2 Vem. 673), that the wife being- 
executrix ihalt make no difference^ 
as appear* an well by the citti men¬ 
tioned in Farrington v. Knightly, 

1 P. W. 344, aa by Gobaall a. 
Soundcn, 2 Eq. Ab. 444, pi. 58. 
Martin v. Rebow, 1 Bro. vb. Ca. 
154. 

294- So equal pecuniar)’ legacm 
to toco or more executor a, shall ex¬ 
clude them from the surplus. Petit 
v . Smith, l'P. W. 7, and the several 
cates there mentioned. Carey v. 
Goodingc, 3 Bro. Ch. Ca. 110. 
Foater v. Munt, 1 Vent- 473. 8 
Vem. 676. l>ord Bristol v. Huu- 
gerford, IVe. in Ch. 81. 3 P. W. 
194, (n.) May v. Lcwui, 2 P. W. 
162. Mucklchlon v . Biown, 6 Vea. 

64. • 

C95. The arguments that hate 
been used in opposition to these de¬ 
cisions, and to skew that the giving 
equal pecuniary legacies to two or 
anore executors , is not absolutely in¬ 
consistent with an intention that thy 
should take the surplus, are lit, that 
such gift would secure to them a 
'proportion of their legacies, in the 
event of a defidencu of assets (which 


Applies equally mthe case of a ufo 
executor) ffytd 2dly, then they would 
take the legacies aqjar»lely f whereas 
the residue would belong to them 
jointly. IJoicever, the rule has long 
prevailed tit above; neither will lega¬ 
cies to neit of kin vary fkc rule. 
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Wheeler v. Sbur, Mos. 288. Andrew 
w. CUrk, £ Vet. l6£. 

296. Ref wherever the legacy it 
consistent enYA Me uvte*/ that the 
executor should take the whole , a 
court jf equity will not disturb hie 
legal"right; and therefore, where 
the, gift to the executor is only an 
exception out of another legacy, it 
shall not .exclude him from tie re¬ 
sidue, because it is necessary to make 
such exception expressly. Griffith 
v. Rogers, Pre. in Ch. £31. Noe- 
kin* v. Hoskins,' Pre. in Ch. £63. 
Lady Grenville v. Beaufort, 1 P. 
W. 114. Jones v. Westcomb, Pre. 
' in Ch. SI6. Gobsall v. Sounden, 
£ Eq. Ab. 444, pi. 38. Ncwstead 
«. Johnston, £ Atk. 45. 

£97. So in Lawson v. Lawson, 
7 firo. P. C. 511, the same principle 
teems to have prevailed. 

£98. So a legacy to one only of 
two or more executors shall exclude 
neither from the 
the testator might ini 
one a preference pro tan to. Coles- 
worth v. Branguin, Pre. in Ch. 3£3. 
Mason v. Hawkins, 4 Bro. P. C. I. 
Johnston v. Twist, (cited) £ Ves. 
167. Cloyne Bishop v. Young, 
£ Ves. 91 . Wiliou v. Ivatt, £ Ves. 
166. Sed tide White v. Evans, 
post. 

£99- The same rule and reason 
hold, where several executors hint 
unequal pecuniary legacies. Brat* 
bridge v. Woodroffe, £ Atk. 69- 
Bowker v. Hunter, 1 Bro. Ch. Rep. 
3C8. Although in the list cast* 
Darwell v. Bcunet, £ Vern. 667. 
Bailey v. Mead and Powell, Pre. 
in Cn. 92; and SVern. 361, and 
Vachcll v. Jeffries, Pro. in Ch. 169/ 
and 1 Bro. P. C. 167, were objected 
as authorities against the determina¬ 
tion. 

300. In Powker v. Hunter, sup. 
«Lord Thurlm said, that when tes¬ 
tator gives the executor part by 
Express words, and in the same man¬ 
ner as he appoints him executor, it 


urplus, because 
intend to such 


shews hie intention to be different 
from that expressed by the fact of 
making kirn executor. In order to 
make a gift of past a bar to tk * 
residue, the general gift must make 
the intent as clear as the other in¬ 
tention is from making him executor, 
where it bears anothecJntent, it will 
not bar him from the residue. The 
fundamental distinction is established * 
by laying it down, that the rule, that 
toe executor shall take the residue 
must . prevail, unless there is an 
irresistable inference to the contrary. 
If Jthe gift of the legacy is qnalijicil, 
U is sufficient to prevent its barring 
the residne. The gift of unequal 
legacies may have a different ground 
from the gift of the whole, mid the 
implication is, that the testator must 
have had a different intent, and that 
must rebut the equity. His lordship 
held, that the executor should take 
the residue. Oil a re-hearing, lord 
Loughborough, after reviewing all 
the pertinent cases, said, they were 
in favour of the executors, and 
affirmed Lor JThurlow'i decree, which 
he said would make this case con¬ 
formable to the determinations pro¬ 
ceeding on the distinction, without 
overthrowing those where a legacy 
is given simply to an executor . 

301. Then as to specific legacies, 
it is determined, that a specific le¬ 
gacy will exclude \s sole executor . 
Randall v.\ Bookey, £ Vern. 425. 
Southcot Watson, 3 Atk. 226. 
Martin c/Rcbow, 1 Bro. Ch. Ca. 
1^4; and in Holford v. Wood, 4 
Vej* 76, it was held, that a co-exe¬ 
cutor having specific bequests by will 
and coiicu, shall be a trustee for 
the next of kin as to the residue . 
It has also Jeen determined, that 
distinct specific legacies of luieqital 
value to several executors, shall not 
exchideJhem. A Blinkhorae v. Feast, 
M. 17&. £ £7. 1 Wils. £85. 

S. C.; and'the language of Lord 
Haidwicke, m Southcot v. fValson, 
treats specific and pecuniary legacies 
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<1 standing precisely upon the tame 
ground in question* of this nature. 

302. However, no cate occur* in 
the booh f in which distinct specitic 
/egaiiet of equal value , to several 
exteuton have excluded them from 
the turpiut. JndtkearguAieut which 
supports this pile a$ to pecuniary, 
certainly does not apply trilh apiul 
force to aped lie legatees , since it it 
very probable, that a testator may 
with to distribute, specific quantities 
of stock or particular debt*, he. he. 
amongst his executors, in some par¬ 
ticular maimer, although equally in 
point of value, and consistently with 
an iutention that they shonlil take 
tke surplus; and Shriiuptou v. Stan¬ 
hope, (cited 3 Atk. 230,) is not a 
case of distinct specific legacies, for 
it appears from Reg. lib. B. 1736, 
fol. 104, that the testator there gave 
some spccitifc legacies to a man and 
his wife jointly, whopi he also made 
his executors. And so in Willis v. 
Brady, Bam. 64, and these cases, 
therefore, seem like legacies to a sole 
executor. 

30d. With regard to the admission 
of parol evidence in cases of this 
kind, vide ante, tit. Devise, xvi. et 
post, tit. Evidence, iii. Vide etiam 
Richfield t>. Careless, T. 1723. 2 
P. W. 158, which Mr. Coxe, in his 
valuable note, says, appears to be the 
only case in which parol evidence 
has been admitted in favour of the 
next of km, and with these, the. 
evidence for them was but 


admissibility is, that it is adduced to 
rebut a presumption raised against 
the legal title of the curator, which 


was out very 

slight. In Petit v. Smith, 1 P^\V. \*evidenefin casts of this kind f j and 


7 I-ady Granville v. D. of Bom- 
fort, 1 P. W. 114; Uttlebury v. 
Buckley, (cited) 2 Vera. G77 ; Bat¬ 
chelor v. Soirle, 2 Vein. 736; Hat¬ 
ton V. Hatton, 2 Eq. Ab. 443, pi. 
36; Duke of Rutland e. Duchess of 
Rutland, 2 P.W. 210; parol evi¬ 
dence has been admitted in favour 
of the executor*, (d#J **“•*•. 

mount) in exclusion oj the next ol 
kin, (/a in Bmabridge v. Woodruffe, 
Id Atk. 68; and tke ground of tfs 


i to have been adopted as a rule 
of evidence in courts of equity, lkcn 6 h 
occasionally tcilk some hesitation.— 
Gainsborough v. Gainsborough, 2 
Vera. '252, and Compton v. North, 
ami Kings inline. Cook, ihcrc cited. 
Lunplngii v. Lunplugh.^) P. W. ' 
ill. ^lillabartJ.M:i]labor,(Jr temp* * 
Talb. 78. Brown r. Selw)ii, Cl 
temp. Talk 240, and .$ lira, P. C. 
1/9- Ulrich v. Litchlit’lcl, 2 Atk. 
873. Walker v. Walker, 2 Atk. <». 
Brady v. Cuhiu, I long. 3}). Cuole 
v. Boyd, 2 Bro. Ch. Ca. 625. Cliu- 
tou v. Hooper, 3 Bro. Cli. lil. 301. 

304. Jn Uachudd v. Careless, 
Poar-is, J. sb*. C. said, thin ha* been 
vexata questio, upon whit h the courts 
had differed. Foster v . Muni, M. 
1687. 1 Vera. 473, teas the Just case 
where laird Jefferies was of opinion, 
that any legacy to an executor occa¬ 
sioned a distribution of the surplus; 
but that ilectee was reversal by the 
Lords Coraiuiftsiuucrf, and their de¬ 
cree teas reversed by the Lords. So 
were the decrees in Granville r. 1). 
of Beuufort, in 1709, ami litllebury 
v. Buckley, in 1711, in favour of l he 
next of kin on paiol fuoof, reversed 
in the courts above. 

305. notwithstanding the autho¬ 
rity of the Jbieetung itrscs, Jxird 
llardwicke, in Blinkhorne v. Feast, 

2 Vos. 28, expressed himself to have 
been terg tender in admitting parol 

that Luke v. 1-nke, A mb. 126. | 
Wilt. 313, was the only case (in 
I point) which hud been decided sine* 
* I hat time on parol evidence, hide 
White t. Evans, post, pi. 323. 

306. Thesamt circumstances which 
entitle the next of kin lb the surplus, 
in exclusion of the ex tutors, will en¬ 
title the crown where there is no nest 
of kin. Middleton v. Spicer, 1 Bro. 
Cb. Ca. COS. 

307. A. gave the residtic of htf 
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good* indrchaltcla to her executors, I kins r. Baynton, 1 Bro. Ch.Ca. 118. 
and. tWfen gave iliem £ 100 a-pioce Joliffe v. East, 9 Bro. Cb. C*. S5- 
for their trouble; and after debts and Baldwyn v. Johnson, 3 Bro. Ch. Ca. 
legacies paid, she gave all the rest of 455. 

her personal estate to the cbildreb #f IT 313. Where a husband is left sole 
B. Decreed, the whole surplus 10 [ execs tor, he ia entitled to the sur- 
the children. Fane i. Fane, lfiftj. plus, *ndit>h*ll not be construed at 
1 Vera. SO. v •• a resulting trust. Farlndgt v. Fax- 

, 308. Where there were two pie- let, H. 1736. \ Alt 467. - 
cutora, ancfaouc died, Ilia executor pal 314. If Iwo joint ex ecu tore put, 
administrator shall not Itayo aw: ac-lont money as tenants in common, it 
count against the survivor. 1 HHort a. [ afeall not survive, but go to the re- 
BiUiuply, M. 1687. 1 Yam. *82. preventative* of.each. S.C. 

309. A. by will gave several l*$a- 316. At law a legacy does not vest 

ties and appointed, executors, who m the legatee-till the executors *a- 
were not related lo'lim; testator af. sent, but in equity he will be com- 
terwards had several children, and in- pcllcd to Asliver over specibc legu- 
creaaed his estate and died. Equity I ciea, being considered tliere as a bare 
will not make lire executors trustees trustee. Nurtkey v. Northry, M. 
for the children, as to the (prpba of 1740. 8* Atk. 77. FMe Abney c. 
tlie estate. Ilillte. Brewer, T. I0BQ. Millar, 8 Atk. 508. Flanders v. 
8 Vera. 104. Clarke, 3 Atk. 6 10. Bank of Eng- 

310. An executor hud "h legacy, hud c. Moffat, 3 Bro. Cfe. Ca. 868. 
Und there was no expram disposition 316. When executors are made 
of the surplus. On a bill by the trustee* they can take nothing for 
'next of kin for distribution, the ex- their own benefit, unless it be parti- 
ccutor answered, and waived the be- I culaHy given to them; nor as they 
Befit of the surplus by a mistake of have no ownership, can tlicy alter 
the law. . He shall not amend his die interest of the tnlui que truU. 
answer, though ho proved tesla tor's Read v. Saeli, T. 17*3. 8 Atk. 643. 
inteutthat he should have llie surplus. 317. A. gave his library of hooka 
JRaalvu v. Powe/i, M. 1715. 1 P. tu B. except such ten books his 

wife should cuoose, and made her 

311. Where an expreta legacy is executrix. Held, ahe wxa not ex- 
gjven fay will to the executors, and eluded from the surplus, and the 
a legacy is given to tlie next of kin strong reason with the court in this 

, also, it is a bar as much to the next ] case, was, that there was uo bequest 
«f kin as to the executors; therefore of the.books to the wife, but tlio 
if the surplus is not disposed of by whole to another. Southcot v. H'at- 
ihewill, the exccutore ahalNKke it < son, T. 1743. 3 Atk. 889. 
and so it was decreed, though ob- 318. Tlie next of kin have a right 
jected that it would shaM^many pn- to a distribution where a legacy is 
cedents. Atlorvtu-Gniftil or Sor.i- given to the executor. Judruvut v. 
mer v. Hooker, II. 1723. 2 P. W. ' Poilblaar, K. 1743. S Atk. SCO. 
838. * Fide Greydon r. Ilwks. 8 Atk. 18. 

• 312. A. made two executors, B. Farrington v. Knightlly, 1 P. W. 
and C. appohiliflg them residuary 1c- 550, and note, 
anteea; B. dkd. 'Iho whole shall 319. The aupointment of a per- 
survive to C. Cray v. IlifKt, T. son ss toustee|%s well us executor, 
I72fl. 21’. W- 529- Mo*. 184. Hde shall not precluile him ffom Udung an 
Webster v. Webster, 8 P. W. 347- uudisposeri rcsidiie. llaHcteyy. Iriw 
Willing wHeine, 3 P. W. 115. Per- die, H. 178«. tt Bro. Ch. Ca. 31. 
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• 820. Persons ttking a residue as 
executors, Uke as joint-tenants, and 
therefore if one dice before severance^ 
his share survives. Fimia v. Rd/e, 
1787. 2 Bro. Cli. Ca. 220. 

821 . An executor having £3 per 
annum for collecting rents, converts 
him into a trustee as to die residue. 
T/mon v. Copeland, ?. 1787 .2 Bio. 

, Ch. Ca. 156. 

322. Where testator’s widow and 
executrix took a life estate under 
her husband's will, she shall not be 
entitled to the residue. Zoneh v. 
Lambert, T. 1793. 4 BraClw Ca. 
326. 

323. Where one executor has a le¬ 
gacy for his care and trouble, this not 
ouly makes him dearly a trustee for 
the u6xt of kin, but it raakas his co- 
executor a trustee also; ana a legacy 
to an exceptor is only one mode of 
shewing that he shall not take a be¬ 
neficial iuterest in the residue, though 
of thia parol evidence cannot be ad¬ 
mitted. r llie coses have run iHoch 
against executors, and llie coart 
have laid hold of every circumstance 
of a legacy, which is not the true 
criterion, of a testator to make his 
executor a trustee only. White v. 
Evan s, T. 1798. 4 Yes. 21. FJ 
aide Noiirse v . Finch, 1 Yes. jun. 
844. 2 Yes. jun. 78. 4 Bro. Ch.Ca. 
289. Cleonel v. Lewlhwahc, 2 Ves. 
jun. 465. Thifruton v. Tracey, ibid. 
644. Ilolfurd v. Wood, 4 Ves. 76. 
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pointed executors and guardians, not 
individually, but as a firm; they 
claimed the residue undisposed of, 
in exclusion of peraoos appointed at- 
toraies, executory, and guardians, in 
Denmark , and others appoint at- 
tomies and executors in India.' De¬ 
creed, a trust for the kin, with re¬ 
ference to tike mastiT to appoint a 
guardian. De Muzar , or Kuudsou^ 
v. Fybui, E. 1799. 4 Ves. 644. 

326. r Au executor shall take the 
residue undisposed of, unless them 
be a strong and violent presumption * 

| against him, aajl a legacy does not 
afford the presumption, unless under 
special circumstances. Dhkav.Lam* 
bert,T. 1799. 4Vea.7«5. As to the 
mnuds of admitting parol evidence 
oetwteen the executor and next of km 
in raped of the residues undiijnmd 
of, vide Clenucl n. Lewthwaitr, 2 
Ves.juu.4fl9. 

827. A bequest to an executor by 
way of exrefftion is not sufficieut to 
bar him from the residue undisposed 
of. Dicks y. Lambert , sup. Fide 
Lawson v. Lawson, riled I Ves. joa. 
844. Lady Granville v . Duchem of 
Beaufort, 1 P. W. 114. 2 Verm 648. 

1 Bro. P. C. 305. Clcnnel v. 
Lewthwaile, 2 Ves. jun. 465. 472. 
64V. 

328. Executors having legacies of 
£tt each, for rings, and equal spe¬ 
cific legacies, were, upon the former, 
held trusters for the next of kin, as 

undisposed 


324. Testatrix by will appointed --• - 

ail executor, and ga*e him a legacy, bit v. Murray, M. 1799- 5 Ves. 149. 
and bv a testamentary paper she di-s But 9doubt arose m this case, w«c- 


diapoaed of | ther equal specific legacies nyuld 
according .to private instructions to 
him. By codicil she appointed an 
executor, and died, without gm.tf 

a m m • m a ■ 


any instruction*. Held, that the 
editors arif trustees for the neat of 
km. Mordauut *■ Hussey, l -*79 0 - 
4 Ves. 117- PHjJBiihop of Cloyne 
r. Young, fl Veff f 91. Noune a. 
Finch, ante. Starkey v. Brooks, 1 
P. Vi. 390- White r. Evans, ante. 

3>23. Partner! in Iandan were.ap- 


tim i the tHurt did not determine — 
Fide atUtM Fsrrington v. Knightly, 

1 P. W. 550; et ante, with rtferenett. 
Bennet v. Batchelor, 3 Bro. Ch. Ca. 
88. 1 Ves.jun. 63. Noursee. Finch, ■ 
Horsby v. Fuicb, A Bro. Ch. Ca. 
839. 1 Vea. iun. 3*4. 8 Ves. iimjtl. 
Clennel v. Lewthwaile, 8 Ves. juu. 
4fi5. Thorutou •. Tracey, ih. ttH. 
W hitt v. Evans, g Ves. 81. ftnlfnni 
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5P. Wood, «ift. 7fi. De^laror*. Py- wilLholdthft tbewxecuton are tins- 
but, A. G44. /Dick* eJ Lambert,.! A: tees of the : fesidae undisposed of for 
7M. : ;• . the next of. km, who wfll not be ex- 

329-,Stock beqifcwthfdby *wiU eluded by: bfeibg legatees under the 
without tnp irituessea, it subject,’in . wfl. Bnt r whero testator, had gi?eh 
the h^da of the* executor,^ die d?-' £t*o erintutieribr life, and then went 
rcctioSs of the will,'evenifrr .the pur- <oq to .say A when dead” 11 to return 
poaeof .a fmduaty tye^pe^ -Jini/nr A to the executors' / the executora 
▼. Watervorth, -T. 18Q2, 7 Y%44<£ ;*halj take thege beneficially, and not 

Sso. At law, the apppq*^t>f *as*rusUw*. Sejev r. Wood, T. 1804,. 
an executor ia a gift pVfrttrj'ikir^' *10 Yas.71. Fide North v. Pardon, 
not diipoacd of. -Urqdlmtjf. Jfiv* 8-Ym- 495. Bristol o.Hungerford, 
T, IBM. 7 Vex, 929. * \ Fro. * Ch. 8i:. Umuliart v. King, 

331. Testator bequeathed hit per- 7 Vt*.2&5 r Sadler it. Turner, 8 Vex 
aonal estate to trustees upon Iniet, fit7* nnd rcferencea. '.Williams v. 
the executors clkitbed the personal Joncs/jpnW. , 

estate for their benefit, at not. being ^ 335. Where one executor had a 
comprised in the declalktiou of trust, -legacy for hia trouble, parol evidence 
but one of the executors was a tfiis- was admitted on behalf of his co-ex- 
tee also. Held,* that the executora eoutrix^ an infant, to rebut tlie pre- 
weve thereby excluded from tuC rag the sumption for the next of kin; and 
personal estate beneficially 1 . MUnu she was held entitled to v the residue 
t. Slater, K. 1803. 8 Yea- 295. • :• undisposed .of. William ▼. Jones, 

332. Testator made hia will in Jo- T. 1804. 10 Vos. 77. Vide Selcy v. 
Ha, by which be disposed of his pro- Wood, ante, and reference*. 

petty under, the general introductory 336. An executor to a tenant by 
words u temporal estate f held, that sufferance or at will, obtaining a 
these words shall not extend to pro- larger interest, is a trustee for the 
perty partly ip England, part re- residuary legatee, like the case of ge- 
mitted from India, between the will neral occupancy. Jantct v. Dean, £. 
ami testator*! death, and other part 1^05. 11 Via. 392. 
on its passage to lingland at the time 337. Testator by his will appointed 

of his death. Two of the executors sarrral executors, and to two of them 
in India being clearly trustees by the he gave legacies, us testimonies of his 
effect of the directions annexed to regard, and immediately following 
their appointment, all the executors be imposed a trust upbu them. Held, 
were held trustees for the next of that the executors were not trustees 
kin of a the residue undisposed of.— for tho-next of kin, that their ap- 
Legacies of a diamond nng to oue, pointment as executors save them a 
and of £900 each to some of the joint interest in the residue survived, 
others for mourning rings, as a token and that the probate was conclusive 
of affection and regard yttre not held as to their character of executors, 
to make the executors tr itiWs . Sad- Griffith*. Hamilton, E. 1806. 12 
hr r. Turner/^. 1803. 8 Yes. 6l7. Yes. 298 , in which case Lord Era- 

*833. An executor refusing to exe- kine said, that accordiu to the role 
cute the trust reposed iu,him, shall laid down in Rcchfiela v. Cardets, 
not have a legacy given to him in 2 P. W. 158, and many other cases, 
that character* Andrew v. Trinity An exccutot- having a legacy fcx- 
Ifatl, Cambridge, T. 1804. 9 Ves. pressly for hi* cure and trouble, is 
c 434- ■ trustee for the next of kih of the 

•334. Where the expressions iu tea- residue undisposed of. Aud in White 
tstor’s will import a trust, the court v. Evan s, 4 Ves. 21, the principle 
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was established, that one executor 
being a trustee of the residue, all 
are trustees, jet unequal legacies 
not make executors trustees of the 
residue. (Utquhari v. King , 7 Vet. 
125). Aud lastly, his lordship said, 
that a legacy to the next ef kin does 
not rebut tlie trust of the residue un¬ 
disposed of. > • • •• « 

. 338. Executors are entitled to the 
residue undisposed of, and there is no 
inference against their legal right by 
any interest auder the will. Where one 
lly Imd a legacy, and all are cat)c^l 


on 


trustees as to the specific trusts im¬ 
posed upon them, distinct from their 
appointment as executors, but thtrO 
is no clear intention to make them 
trustees of the residue; it requires a 
strong and violent, though not oil 
irresistible presumption, to coomier 
them as trustees, bat, where execu¬ 
tors ire appointed expressly in tr 
they take die residue undisposed 
as fraatees for the next of kin, and 
not beneficially themselves. Pratt 
a. Sladden, T. 1807. 14 Vos. 193. 
Fa vide Clcuocl c. Lewthwaite, 2 
Vei.jun.47l. Griffiths«. Hamilton, 
12 Ves. 298. Seley v . Wood, 10 
Ves. 71. Williams v. Joues, f bid. 
77, and references. 

339- Testator revoking 
and codicils, declared that to be his 
codicil, by which be directed that die 
whole of his property * shall pm by 
" tk is my codicil according to law , 
nve aud except some legacies men¬ 
tioned, and appointed bis brother sole 
executor, requesting him to make 
such arrangements as he had reason 
to diink the testator should wjsh.— 
Held, that die executor was a trus¬ 
tee for die widow and ueat of kin, 
accnnling to the statute of distribu¬ 
tion*. Jjtrd' Cranlejf y. Ha/r, T. 
1807. 14 Ves. 307. Vide Jennings 
«. Gnllimore, 3 Ves. 14f). 

340. An executor is always per¬ 
mitted to give parol evidence m fa¬ 
vour of bis legal tide, except whert 
ho is plainly and unequivocally de¬ 


clared a trustee. • Walton 4 . W/Ulon B 
T. 1807. 14 Ves. 322. 

341. A., bequeathed to his execu¬ 
tors, in trust. Held, that die tni*t 
trot being declared, or foiling, is a 
trust for the next of km. Pt/ice v. 
Canterbury Archbishop, T. l607. 14 
Ves. 370. Ptdt Cloyne Bishop e. 
Young, 2Vcn9l. Mdrice v . Dur- 
>m Bishop, 9 Ves. 399- 10 Ves. 
322. 

.342. Testator, gave all bis estate 
id effects to two persons, their heirs, 
executors, &c. upon trust, in the 
first place, to pay. aud charged and 
chargeable with all his debt* and fu¬ 
neral exnence^ and tho legacies after 
given. These persons, whether they 
could claim in thoir individual cha¬ 
racters or not, bciog afterwards ap¬ 
pointed executors, were held entitled 
to Iha residue undisposed of (includ- 
f a 1legacy void by die statute of 
mortmain) for their own bcuefit, 
•gainst the claim of the next of kin, 
the whole property being personal. 
There are uistances where die resi¬ 
due being intended to be given from 
the executors they cannot take it, 
diough die bequest does not Uko 
effect, as where the testator gives it 
in such manner as he shall appoint, 
and he makes no appointment. So, 
wliere a blank is left for llie resi¬ 
duary legatees; there is this distinc¬ 
tion, however, between a residuary 
devisee and legatee, as to a lapse, 
for the latter takes every thing that 
lapses, but the former does not. In 
^ftubinsoH v. Taylor, 2 Bro.Cb. Ca. 
589 , it was held, that where a gene¬ 
ral devise and beauest, lipon traits, 
w not suffiddnt, there shall be a re¬ 
sulting trust for the heir and next of 
kin. A general residue of pcraoiml 
properly comprehends every thing 
not effectually disposed of, aud there 
is no difference whcdief a legacy falls 
into it by lapse, or is void at law 
for the next of kin must be exclude^ 
by an express bequest of the residue, 
and executors take die iwflue*pre-^ 
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rifely jn tfie Mine plight m residuary 
legatees would take it. Davao* ▼. 
Clarke, M. 1806. .15 Vos. 418. 


Vide Pratt v. Sladden, 14 Vea. igs. 
199, *00. 


* EXECUTORS AND ADMINISTRATORS JX. 

\ ^ * 

'•'Here an Executor taka attach, andrvhereas-Dftitet Or Legatee. 


• • 


343. Testator rare the residue of *• .^SdA-' Inhere a'lejacy V B*T“ to b 

his estate to Us executrix*. otto, her u^Ae*riitapg^hasawcQtor, iftiie 
kern, executors, admmutratorrorat-, office ‘data notcontinW'be (ball not 
*«**• Held, it wsijprdi tpherV We dbe lewjtf Haynes, 

esecuttu; six) she dying in testator’s T. 18pi. (f Vea. 53%*.- •' 
life-time, he died ita*t*te, sis lathe * 34o.1V court pall pn/nmtpritnA 

ta:sr ’ ** "■ 5%ssr£«; vsz 

344. A testator may nxeau. efce-3 ty Ww krjbatcharacter though not 
color the persobalxafate W* legacy, Dppereptly> connected/ inltss diem 
sod exempt froqi debts; sod a jJni** ire cimi&MUnces to* shew that the 


vision out of a jmk ’ ejtattf or ^ one leg* 
executrix y^B /sot her her, tether sou! 
will speci^ctegsciesgivetitooYi^blir gave 
fitter of ^s\ residueof. the pdrsooal sons, 
*rtate, but art put in only to give one exec 
a preference to die other. Walker v. titan 
Jack**, T. 1743. 3 Atk. 636. 1 sown 


l pfO^ Ve cimtfnHUncei to* shew that tha 
r QOS' legigw-was intended 7 for him pet* 
filar tonally £ therefore, Where testator 
tester gave legepie* bv will to three per- 
raonal sons, whom he thereby appointed his 
re one ( executors, and- by codicil be gave 
ker v. titan sU additional legacies or equal 
36. I amount, and all standing together. 


Jackmt, T. 1743. 3 !Atk. 636. I amount, and all Handing together. 
WUs. 24. Bwtb. S02. Fide Blink- It was held/that one of the exe- 
hprn v. Feast* 2 V«. 27.\Wilfony. cuttmrwbo bad renounced, was not 
I vat, £ \W* 166. -1 P! W. 360. qntitkd Urhi* legacies. Stackpook 
Soutbcot v, Watson, 3 Atk. £3$ V. Uozrcll, E. 1007. 13 Ves. 417. 
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Where an Executor was Debtor to his TutcHor. 


• 347- A. devised die rcridrfe of his tor, die debt is totally extinguMiedt 
real and personal estate to his two , otherwise if he be appointed ndmmi- 
executorsas tenants in common; oifc strator, for then it is no extinguish* 
of them was indebted^ testator by ment of the debt, but a sdspeuaion 
bond. This bond released, of few action, and his representative 

but diall Ire dividecfKween them, is chargeable to the administrator* 
Brown vf Scfcyn, M. It34. Ca. dejbpms^on, of die first intestate, 
temp. TaJb. 2*io. Videtctiam Cary HiEfsQnvo Hudson, M. 1737* 1 
v. Ooodinge r 3 Bros Ch. Ca. 110, Ath. 46l. So Wankfordi. Wank - 
where, both executors wert indebted ford, 1 Salk. 299- 'But it seem 
#o testator, 0 ip smetjval stms&beir that thc appoiutxqeftt of a debtor, as 

• appointment etas Md.no release of exncuu%n .only parting with the 
ike debit. Et tide ante, seq, viii. 7/ nctAn, for the.executes 1 considered 

* tost, tit Legacy, xii. 4 >as a trustee for the money so owiug 

. ede Mor Ije made execu-.| to tbe^eatator: "S* “ ch mooe 7» “ 
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* equity, b cowidered as part of tlio 351. A debt due from aft eiecu- 
tejlator s personal estate, t itle Hoi- tor to liis u stator b aasels, for the 
liday i>. Boa*, 1 Hoi. Ab. 920. sanfe ruasou Jiat kg may if a crcili- 
Aakuith 9 . Chamberlain, 1 Ch. Hep. tor, retain, Viz. tkat he cannot sue 
K \J)S. Reid r. Clark, 1 Ch. Hep. himself. S. C. 2(4. Et vide Beny 
242. Fox v. Fox, 1 Atk. 463. r. Uslier, 11 V«. 87, aud iiottfa). 

Goodinge, 3 Bro^'Ch. Co. 353. Where two executors had 
1J 0- % pledged some bonds, of their trsu«- 

J4f). \\ hero one mrcatoj is in- tor, (which were in their hands) to 
debted to the testatpr by mortgage, defendants their bankers, to cover 
iF the co-executors arc apprehensive’ advances of.- money from time to 
he is insolvent, thpjr should bring s lime, for aernral years tlic court sus- 
bill against lncn for/ kale of the e*-; tained *thc pledge, the bill having 
talc, for to pray a foreclosureiould been filed by co-extfoitur* uhri had 
be improper. Luda v.- Settle f M.’ not previously acted, and not. by 
1740. 2 Atk. . r i6. ■ '•* ' *' specific legatees. AVl^eudv. Drum- 

350. An executor: is bound ta coM mond, Mt; IH05. U Vtn. 353. 
io nvmey outupdd pSnaAlhfeeiirity, Vide* Scott t>. Tyler, 2 Bro. Ch. 
and therefore Iminusi payThto cotort Ca. 431. 2 Dick. 712. Ilnmblo n. 
money due from liim»«fe‘' Eagle- Bilfr. fi Vcm. 444. 1 Bro. P. C. 17. 
ion v. KiugtioU, E. idOfl. 8 Ves. 354. There is a distinction Ik>- 
4Wi. * ' - . . B ' iNvecn.spcciiicand r^iiluan oi gcuc- 

• 4 151. Hie Gcanutiation of an exe- rsl legatees; claiming uguinst thu 
culor under the usual decree for an disposition of the assets by the Un- 
account, ought tq contain an, inter- tator. In the latter case/ I lie court 
rogatory whether he is indebted to. will relieve in circuntHUitceh’hnply-, 
bis testator. Jjberly wasj tlicrtfore ing fraud in llie legtl MMC, as ou 
given in this case on the suggretion assignment taken soon after Uvrta- 
of co-dcfcmlontu, who wertrhgiffteef, tors deathLipin thp executor of an 
to exhibit an iutcrrogatOiy for that ; jmt^rtdcnt dobt from him, on his 
purpose without uOidavit, but ndt to represent ilion that the whole wus 
go into an account which must be left to him. S. C. 361. lit vide 
the subject of a distinct bill. Sim- Mctul»’. I»rd Orrery, 3 Atk. 233. 
mam v. Cut l fridge. M. 1805. 13 Ilill t\ Simpson, 7. Vcs. 152. Nu- 
Vea. 202. * -gent»• Giflord, 1 Aik. 463. 


EXECUTORS AND ADMINISTRATORS XI. 
1 t here an Executor or Adainulrtitor may retain. 


. 355. The executor of an e^Jcu- 
tor may retain to wan Is satisfaction 
of the debt owing by the fig£.4e#»- 
tor, for ilie is executor of me. “first 
testator; but if one be indebted ,by 
band to A. smd makes A. pud IS. 
executors*, nnd lies, nod 1 thai A. 
makes C. executor and they in.Hiis 
case C. cannot retain, because lib is 
not executor of the testator, 
but B. is executor *by mmvovshipj 
Vol. X. 


and the oulytjreason of allowing a 
retainer is, be&usc on executor can-' 
not sue hirasdf. llujdvri v. Dry - 
dm, M> 1731. Pre. in Ch. 179- 
356.. An executor pleaded plcnt 
admiuUtfmit to a bond debt, and 
that be was a bond citditor, and 
liad paid himself. Ou the trial, on 
interlineation appeared of /50 iu 
the executor's bond, after it was 
executed. Lord Chancellor•would 
3D' 



770 


EXECUTORS AND ADMINISTRATORS XIL 

only'allow it as a simple contract for the observations of Burnett, J. 
debt, so as not to defeat bonds, on tkii part of the rase. 

Duke of Chaqdoi ▼. Talbot, T. 338. An executor, by an esta- 
1723. Scl. Ca. in Ch. 24. blished rule of law, may rebin to 

357 . A. died indebted by one bond pay bis own.- debt, and he is not/ 
to B. and by another bond to C. and obliged tp lake in part, where there 
left B. and I. S. executors. • B. in- arc not enough to pay the , 

terracddlcd with the goods, and died whole. Robin tint ». Cummings, M. 
before probate, aud kefore any elec- 1742.1 Aik. 411. 
tiou made to retain. TI 10 point, ‘ 359. A right of retainer in an 
whether B.’s executor might , bare administrator is ,mJt prejudiced by 
retained the goods in his hands, as the adminjatrationhavidg been grauted 
B. could lmve dupe, was not deters to on* for; the in* of a lunatic ere- 
mined, the cntiusel for the executor ditor, any more than if. granted dnr. 
having waived it. Crqfl v. Puke, minor, nor because a debt is due to 
E. 1733. 31*. \V. 183. FWe Weeks' the. obligee of a hood as trustee. 
V. (lore, 3 IVW. 184, (n.) A Franks *. Cooper, T. 179*1- 4 Ves. 
vide Ryal- r. Kowle, 1 Atk. 173, 763. 
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I 

Who »i entitled to Jdministration, and to whom granted; when taken out, 

and the Letters must be produced. 

360. Where an intestate leaves a I tho personal estate of I. S. though 
bond of .£100, the ordinary caruol I the person entitled to administer to 
giant administration to two in moie- T. S . be a party, yet it is not suffi- 
ties, because it is an entire thing, cieut, unless administration be sc- 
Faectrv v. Fawlru, M. 1691. Salk, lually tailed out. Ilwmhreys v. 
58. 'Humphreys, H. 1734. 3 F. W. 349. 

' 361. Where there is a brother and 364. A. sued as administrator of 
| sister of the half blood, and the I. S. without die wing that 1. S. died 
Sister is married, administration must intestate; yet an administration taken 
be granted to the brother and not to out of the archbishop’s court shall 
her and her husband, for that would be iuU-nded a good administration, 
be to make the husband, achuini- Tourton v. Flour, T. 1735. 3 P.W. 
atrator, who is not next of kin to the 370. ’ 

intestate; and if she should die, her 365. Though an administration is 
husband, by continuing administre- not taken out till after the filing of 
tpr, might possess ufcfouelf of the the bill, yet if it is procured before 
whole personal c*«£. Anon. 3 thelearing, it is sufficient in equity. 
Salk. 21. - Sed secus, at law, because defendant 

3d*. A feme covert died intestate, mtjj crave oyer of lb© letters of ad- 
and hw next of kin obtained adjniui- ministration. icll f. LvtwidgCp H. 
stratkm. Upon the fauulpnd’s suit 1740.'2 Atk. 120. Bara. Ch. .Rep, 
for a raped, u prohibition wade- 3l». * 

tried, fortbc-ordinary had no>fcrer , S68.A ItabsSl has exclusive 
(p grant administration to airy hut right tq administer to Us Wife, if he 
the husband. - Sir George Sands s ur v i v es her; sod if ho dies before 
test, 3 Salk. 22. he-has received a legacy left to her,. 

' 3GJ. 1m a bill for au account of the •dininiitratof^cfc bonii non of 
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the wife ifaall be a trustee only for 
the administrator of the husband. 
Humphrey* f. Bullen , E. 1737. 
ante, tit. Baivn and Feme, iii. pi. 

^78. • Vide also pi. 87, 88, and other 
case m in that section. 

.367. Though the ecclesiastical 
courts are bound by the statute, to 
grant administration to th^ next of 
pn of a wife, yet that docs not hind* 
the right in equity,.for a surviving 
husband bus her whole right vested 
in him at the time of her death, and 
her whole property belongs to him. 
Klliot v. Collier, T. 1747. 3 Atk. 
327. 

368. A. promised that if the 
widow of the intestate would per¬ 
mit him to be joiued with lier in the 
administration, to tna^e good die 
deficiency of assets to pay debts; 


held binding, and not within die 
statute of frauds. Tom/irfsoH 
M. 1736. A nib. 330. 

369- If a person comes from Ja¬ 
maica, and resides and dim dies iu 
England, and administration be grant¬ 
ed here, the judge of probate in ./a- 
nutica is bound thereby. So where 
one resided, jnd died in England, 
administration was granted in Eng¬ 
land to his widow, and in Jamaica, to 
his sistefs and their husbands. The 
widow applied for adniinistration in 
Jamaica , which \va* refuted, but 
that sentence was reversed on ap¬ 
peal to the king in council. Bum 
v.' Colt, I7ft2. Anib. 415. # 

370. The court canuot in any in¬ 
stance dispense with a prerogative 
administration. Chal loner v. Alar* 
halt, 6 Ves. 118. 
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# 

Distribution, and she i hall be preferred. 


371. A. died intestate, leafing a 
brother of the whole blood, and 
a sister of the half blood. Held, 
that they should come iu for equal 
share.. Smith ». Trace Jf, lG7fi. 1 
Mod. -209. 1 Vent. 31#. fl If- 
173. 1 Vcm. 437, cited. Crook e. 
Wwt, 3 Vcm. 124. 2 Em. I IS. 
2 Vent. 317* Shotv. P. C. 106. S. P. 
resolved on great debate. 

372. Bill for a distribution is pro¬ 
per in equity. Howard r. llotcard, 

H. lYfBS. 1 Vem. 314. 

373; Money was bequeathed to 
A. for life, and if she died without 
issue, then to the children of her 
sister B. in such dares as A. sbouh* 
advise. -Some of the children of B. 
died, leaving i«ue; and th« A. 
died in the Bfe-tiuje of her husband, 
hut made no yp^tmert. 

.the monay to at rfistrijiuted 
. the children of B. and the.r repre¬ 
sentatives, J*r dirpet, and not per 


capita. Crook v. Brooking, E. 1088. 

2 Vern. 50. 

374. Au iutrstatc left au undo 

and u deceased unde’s soil; tho 
court inclined to think dial llic ne¬ 
phew was cutilled equally widi the 
surviving uncle, but took time to 
consider of "it. Baton v. Barking, 
T. I(»90. 2 Vcm. UiB. But the 
coulrary is now detennioed in Maw 
v. Harding, T. l#9l. 2 Vend 233. 
Prc. in Ch. 26, and m PeU s cate, 
i P. W. 43. 1 Salk. 250. _ 

375. A. died intestate, leaving one 
child: die 'article pcrsonaJ estate 
shall go to hun within the statute of 
Otari bullous. Palmer v. Canard, 
II. 1 ^ 90 . Pre.iuCli. 21. 

37 (|, A* to coUaicnJa the statute 
*avs, “ there is no represrntation^d- 
nutted among collaterrls after■ bro- 
liter's oud sLiter h children. i.|>ou B 
there word, a question arose, whe- 
llier the words were uiUHOed of 

S » 2 • 
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brother* mil siaU rs of the mtoslalc's, 
or bothers and sisters being remote 
relations of the intestate; ami it was 
held, that repir* iitutiun should only 
Ik; between the brother* and sisters 
of the intrstutc. Mme v.' Harding, 
T. 1091. C Vcm. 233. 

U77. Ami this representation 
amongst hrollitr* ami sisters does 
not exter.il to llair JraiMi-diildreii; 
for, where the persons claimiug dis¬ 
tribution were u deceased brothers 
daughter, uml the grand children of 
xmollter deceased brother, it wan 
held, that the deceased brother’s 
dnuglilrr only was entitled, ami that 
a deceased brother's or sister’s grand¬ 
children should not coinc in-with a 
deceased brother or sister's children. 
l 3 r/t ▼. Pelt, T. 1700. 1 P. W. 25. 
Sulk. 250. And as to the represen¬ 
tation among other relations, where 
a man died without wife or child, 
brother or sister, and bis next of kin 
were an undo by bis mother’s side, 
and a deceased aunt's child; upon 
a dcniui tit, the court allowed the 
nude to have the whole, and the 
deceased aunt’s diild nothing; and 
though the case seems hard, J^ord 
Chancellor said the law was clearly 
so established. Jloxer v. fJu/t- 
trow/, M. 1719 . 1 P. W. so k 

378. Where the intestate leaves a 
grand mother and uti aunt, the grand¬ 
mother will be entitled in exclusion 
of the aunt, for (said l.ord lln/l) 
as by tbe common law, father and 
mother were nmrer limn brother and 
sister, so graud-futber and grailfi- 
motlier are nearer tlian uncle and 
aunt. r Fhc grand-S|ptlicr is the 
root, but the uuut h^ouly a branch 
of the kindred. ' Jt/arfctjoi'uic'h* 
Davit, E. 1701. 1 P. W.5I. l Salk. 
38. 331. 12 Mod.023. Woodroffe v. 
Woodroffe, 1'rc. in Cli. 527. S. P. de¬ 
termined op tire authority of tliis case. 

379. A man died.iutestute befui p 
the. statute of distributions, and ad¬ 
ministration was granted after; his 
personal estate dull be distributed 


according to the statute. Brice r. 
Whiling M. 1709. 2 Vem. 642. 

380. Where a wife dies possessed 
of chosen tn action, and then her hus¬ 
band dies without taking out ad mi- ^ 
lustration, and her uext of kiu admi¬ 
nister to ltpr, they shall be deemed as 
trustees for the executor of tbe bus- ' 
baud, qpoatl such chosen eu action . 
Cart v . Rees, M. 1718. cited 1 P. 
W. 381. Elliot r. Collier, 9 Alk‘. 
326. I Ves. 13. 1 Wilt. 168. S.P. 
Ki vide Iaidy A trough's ca. 1 P. W. 
382. lliunplireys c. Hull on, I Atk. 
458. Bacon r. Bryant, 11 Vin. 88, 
pi. 25. Boucbier c. Taylor, 7 Bro. 
P. C. 414. 

381. The grandmother is entitled 
to a distribution of the grandchild's 
personal estate, in exclusion of the 
uncles and aunts. H oodrtjfi v. Il ick- 
worth , II. 1719. Pre. in Ch. 527. 

382. Where the ne\l of kin to the 
intestate were a grandfather 011 the 
father’s side, and u grandmother on 
the mother's hide, they shall lake in 
equal moieties, being in equal de¬ 
gree, for though tl»e grandfather may 
be more worthy of blood, yet in this 
t-ams dignity of blood iN immaterial. 
Moor v. Barham, T. 1723. 1 P. 
W. 33. 

383. A* to a distribution between 
the mother, brother*, and sisters, of 
llie intestate, cadi shall share alike; 
us where A. died iutcstule, and with¬ 
out issue, leaving a wife, a mother, 
and several broUinrs and sisters, llte 
wife under the statute of 22 &'23 
Car. 11. c. 10. s. 6, takes a moiety; 
and a question arising upon tlie staL 
of | Jac. II. c. 17, how the other 
inoiely should be distributed, whether 
tin*, mother should have the whole, or 
only a distributive share, with the 
brothers and sisters; upon a bill for 
die opinion, of the court, it was held 
dearly, per Kin*, Chancellor, that 
the mother should have no more thou 
a share of die other moiety with the 
brothers and sisters of the intestate, 
for the intent of tbe statute was, tu 
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put die mother, (who before stood 
i>pon die stiiiie footing with die la¬ 
ther,) iu die Maine condition with 
thusu collaterals, »u lint whnmt 
\ilio Is cnlidcd they shall have mi equal 
•Imre with her. keihenu v. K cit- 
. way, T. 17'if), 2 P. \Vm 344. I 
Sira. 710. Cjilh. ICq. Rep. I8«). 

3.34. Ail cstHte par mil*' rfc is 
cJiHlribillable in equity, though uni in 
the spiritual court. I filter c. /! itier, 
11. 1730. :l P. IV. un. tide OM- 
Imm r. Pickering Salk. 4f>4. Et 
ride D. of Devonshire r. At kino, *2 
P. W. 3.32. Jlal more particularly 
the stabile 14 Geo. II. tchen+r/ an 
estate pur autre vie, Ac/#* uWr. .>//, 
or pur/ applied to the paymeul of 
debt*, according to I he sin lute nf 
fraud*, shall be distributed ia lie 
same manner as personal estate. 

38u. When* the intestate left two 
aiinlM, and a ncplicw and uiecc, chil¬ 
dren nf a di ceased brother, J/ml //. 
ordered the surplus to b« divided into 
lour equal parts to each iu cqir.tl tle- 
gree, for the children do not take by 
representation, but each in their own 
right, mid that per capita, and not 
per stirpes iu this case; though if the 
fatlirr of the uiecc* laid lufii lining, 
he would have taken the whole. / hi- 
rand v. Predicood, T. 1733. I Aik. 
4i4. I tie Lloyd v. Tench, '2 ) 
213. Pbgo r. Cook, ib. 214, riled. 
Walsh v. Wahh,* IV. in Ch. r>\. 
Davcrs Vm Dewes, 3 P. W. jO. Sian 
lejtr. Stanley, l Aik. 4ofi. 

’ 3H(i. Where a mail died intestate, 
leaving a wife, a mother, and chil¬ 
dren of a deceased brother, the chil¬ 
dren, as representative* of tlieir fii- 
tlier, bringing a bill/to lwv® ° ,H! half 
of th«2 moiety of the inteatato’s Cbtntc, 
the wife being eutitlfd.lo the other 
moiety, and the mother, as they m- 
siisted, to Iravc only an equal share 
with tliem, bird Chancellor Harsh 
uicke ordered die rtridwvof die inte*- 
tattn estate to be divided into four, 
equal parts, two parts for die widow, 
oue-fourlli to the mother* and the 


• other fourth to the brother 1 ** ehil- 
; dn u. So,,draw Stanley, T. 1731). 

1 Aik. 4o8. 

337. A. ilicd iiiii-statc at Jerun, 
and ul lus dcaili, j£.1VO was tine to 
him on bon.l, in Iam/Iim, Held, to 
be distributable according to Ihe law* 
of Jmy, Pi pm v. I’/pew, 1743. 
Aiuh. fi’l. / 

33S. A man** j.crs.m;.l estate in 
siiptuw.-il to follow his poison, and 
is tluicfurc distributable according to 
the laws of die cup i it it when* lie is. 
Vi pan c. Pi/ton, l.’-U. Iiidgw. Ca. 
temp. 11ardw. 172. 

33*). I More dm stabile 0*2 & 23 
i Car. 11. die law of nduiinislraliou* 
depeiuhd upon the two statutes of 
Kdw. lil. and Uni. V 1:1. which 
direcivd d:c effects ef die iut.-sl.de to 
he di .In In: ted pm -vi/.-r/e aniih t, :;iid 
in pious \pun. (iryndde v. !lemon, 
1C. 1743. llidgiV. Co. lump. llardiV. 
310. 

3fK). 11. P. by u French will as 
to tliu rrst of liii goods, whether in 
France or in Kiejand, mimed for hi* 
only and uniter* il hiuvsaes, S. P. hi* 

| *i#»rer, for one-third. and M. P. hi* 

| H*tcr for another tliiid, und n* to the 
j remaining illird,liewiih-d S. 1*. should 
mjo\ the in'eiW then id hirlicr life, 
nitdmicr di ll*, the cnpioJ should 
lie inherited h* the chiidieii of l. P. 
his brother; anil that hi* testament 
rnav lie wi ll i v*utci!, he appoilileil 
JA\ of Jjmthm, iik rch ml, his exe- 
culoi, giving him, in dial quality, a* 
full |M\vr> a * could In- given to a 
l&tunicuiary im utor. S. 1*. dwug 
iu die testators Ilf.-time, his .wnliv¬ 
ing. shut* oiAm-sl of km brought 
their hill to h”c wind was «k vised to 
U* r dzstrikuted. L. C. (/ansi execu¬ 
tor iuswJcdhc was • milled to it, (S. P. 
Iieing itenl i«»lifr-linn ) *n 
a lapM d legacy. I l.*I, deal the exe¬ 
cutor liciug a trustee only, ii imwl Ik? 
dividcsl according to die Hlr.utc of 
clislributious, \ii. two-lliilfll to 
talons two sislc-n, mid du? rcnwrmng 
tliiid of this lliinl to S. P. U.e only 
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child rf testator'a brother. Andro- 
vin v. Poilhanc , E. 1745. 3 Atk. 
£99 - Fide Graydon v. Hicks, £ Atk. 
18. 1'arrington v. Knightly, 1 P. 
W. 550, nnd notes. Bagwell r. 
Dry, 1 P. W. 700. Qiaraberlain v. 
Knapp, 1 Atk. 52, and references. 

391. I* previous to his marriage 
with A. covenanted dipt be would by 
will, or by some good assurance, 
grant to D. or her mother, or her 
executors, fcc. in trust for D. .£1000 
to be paid to her after his decease, 
Ibr her separate use; and in case lie 
ohould not by deed or will assure the 
name, then his exeentors, 8 k.* should 
pay the ,£1000. L died without 
such deed or will. Held, that D. 
was not entitled to the ^£1000, and 
her distributive share of L’s personal 
estate also, it being meant by L. not 
as a debt, but as a security only for 
his wife's pro via ion. Let v. Coi 9 H. 
1746. 3 Atk. 419. Fide Bland? v. 
Widmorc, 1 P. W. 324, and Mr. 
Coxe’s notes. Barrette. Beck ford, 

1 Ves. 519- Wcyland 9. Weyland, 

2 Atk. 632. Kirkman 9. Kirkman, 
2 Bro. Ch. Ca. 9o. With respect to 
out i upon satisfaction of portions 
and legacies, vide BeJlasis v- Uth- 
,waite, 1 Atk. 426, and notes; vide 
etiampost, tit. Legacy, xii. Portions, 

ii. 

392. A brother or sister of the 
half blood shall have an equal share 
with those of the whole blood, aud 
upon the construction of 22 8c 23 
Oar. II. c. 10, s. 6, it has been de¬ 
termined, that a posthumous brother 
or sister, or a brother or sister bora 
after the fa tiler's death, shall share 
equally with the other brothers aqd 
aisters- Burnett v. Mann, M. 1748. 
1 Vet. 156. 

393* But upon the construction 
of the statute of 1 Jac. II. it was a 
question whether a posthumous sister 
‘was entitled to a share of her brother's 
personal estate equally with her mo¬ 
ther, yef after many arguments, Lord 


Hardwieke decreed for the posthum¬ 
ous sister. Wallis v. Ilodson , 4 * 
Bum. Ecc. Iaw, 365. 

394. A grand-daughter of the sis¬ 
ter, and a daughter of the intestate's/ 
aunt, arc jn equal degree. Thomas 
v. Kettricke, M. 1749. 1 Vca. 333. 

393. If an English subject resides 
and dies in England, leaving debts 
or rhoses in fiction due in Scotland, 
and administration is granted here, 
they are distributable as the rest of 
his personal estate. Thome v. Wat¬ 
kins, T. 1750. 2 Ves. 35. 

396. T. S. seised in fee of lands, 

devised die same to his wife for life, 
and after her decease, to R. B. und 
the heirs of Hu body, and for want of 
such issue, to be sold and divided 
amongst his relations, according to 
the statute of distributions, where no 
will is made. Held, the wife is no 
relation to the husband, and that the 
next of km take die whole exclusive 
of her, both by the words of a ic will, 
and die iutention of the testator. A. 
gave the residue of his personal estate 
to trustees, who were to permit his 
w ifc to receive the produce for her 
life, and says " after her decease, I 
givi*it to such of my relations as 
would have been entitled under the 
statute of distributions, in case 1 had 
died intestate." Held, the wife is 
not to be considered as a relation. 
Worseley v.. Johnson, M. 1753. 3 
Atk. 758. Vide Davis 9. lkillie, 1 
Ves. 84. 1 

397. An agreement for the distri¬ 
bution of a. personal estate was set 
aside, though ratified, the value being 
greater.than was known at the time. 
Cocking v. E. 1750.91 Ves. 
401. 

398. Upon the question whether 
the personal estate of a brother who 
died intestate should go wholly to his 
brother, or be divided equally be¬ 
tween him and the grandfaUier, Lord 
llardwicke held, that it belonged en¬ 
tirely to the brother, and that die 
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iU 


grandfather l:ad no right to Ann* 
with him. Evelyn v. Evelyn, 11. 
1754. 3Atk. 7<K2. An'u. 191 . 

399- In cases where the next of 
kin to the intestate have been a 
* grandfather a::d a brother, many suit* 
have been commenced, lj/determine 
tlieir rights, but tin: point has been 
fully Hetenniued in favour oolite bro¬ 
ther, in exclusion of the grandfather, 
in three distinct case*, viz. Evelyn 
v. Evelyn, H. 1754. .8 Aft. 7«L 
Amt). 191 , and Norhury v. Vi cun, 
M. 1740, ami Pool v. Irilahaw, T. 
1708, tlierc cited. In Evelyn v. 
Evelyn, Lord llnnltcickc said, lliat 
by the statute, “ the ordinary (in 
case there sltall be no wife, children, 
or rbildroir 8 children,) “hall make a 
just and equal distribution among tlie 
next of Liu to die deceased iu (.•anal 
degree, or Igpallg rcprchentiug tlieir 
atocks, pro sui caique jure according 
to die laws in such cases, and the 
rules and limitations hereafter set 
downwhich limitation is only a 
particular specification in what cases 
representation shall be allowed, for 
tlierc is nodiiug more expressed in 


the st.MlnlP’, than diat the CXtate shall 
hr distributed equal I\ to cvmr Um 
next of kin, in c«|ual degree. It Las 
been said that die decrees iu Pool v. 
li'ilshatc , and yiorbury v. Vican 9 
were erroneous, but laird Hardtacke 
would mil overllirow those decisions; 
liis lonlship, after a full discussion, 
determined in favour of the brother, 
in exclusion (A die grandfather. * 

400. 'flic personal property of an 
intestate, wherever situated, must be 
distributed by the law of that corni* 
try where hi* douAcil was, which is 
prison Juried* place of his residence, 
but that nuiv lie rehutted, and sup- 
jHirlcd by circunwtaiiccs. Bempdt 
v. Johnstone, T. 17!Mi. 5 Yes. 198. 

401. Testator, by n will nimltcwt- 
ed, after directing charitable and other 
legacies to be distributed by his exe¬ 
cutor, gave the residue- of his estate, 
if any, which he should be seised or 
possessed of, to his u next of kin, or' 
heir at law,” whom he appointed bis 
executor, u after his debts mid fune¬ 
rals paid.” Distribution decreed ac¬ 
cording to t}ic shit iiu*. Ijuwnda I, 
Slone , T. 1799. 4 Vca. 649. 


dies, leaving 


TABLE TO SHEW AT Oxl VIEW TI1K attHU nir.TBIBUTION 
OK AM IMTE.TATK-. KtHSOXAL K.TATE A.TOBI"X« TO THE 
STATUTE OK 22 & 23 CAB. II. V. »>. EXPLAINED BY «> LaH. 11. 

c. 30. 

• 

c Uh personal rnimfuMita shall 
i lake iu the proportions JolloieiHg: 
One-third to ilic wife, tlic nat to 
ike child or children; and if the** 
children arc dead, ibcu to their re- 
..nwcnuiifo (il.al«. llnar li'Eal *h> 
see miauls), except such child or chil- 
diWu, not heirs at law, who had an 
estate by settlement of the intestate, 
in his life-time, ««iu*l to dm oilier 

shares. , 

t Half to die wile, restdo the licit 

) of tin in equal degree, to the iiitos- 
l tote, or their legal n precitative., 
r All to the next,of km and their* 
[ legal representative*. • 


A wife and child, or children 


a A wife only. 

No sift or child. 
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tiva of them. $ 

Children by two trivet. Equally t> 

If no child, children, or repratH-i All to ihe 
iaiivet of them. f gnx to the ii 


A child, children, or represent a- \ ...... . , 

tiva bf them. J All to him, her, or diem. 

ly to all. 

the UL’xt of kio in equal ile- 
he ipteMlntc. 

A child and grandchild. ' \ .- 1 ,' alf *" f*. cl,i ‘ d « ha,r to ll,e P nH,d ' ’ 

v £ child, who Jakes by rcprcscutaliuu. 

An husband . The whole to him. 4 

A father, and brother, or sister . ’» r ITio whole. to the fadier. 

A mother, and brother , or sister . The w hole to them equally. 

A wife, mother, three brothers, a ( Half to the wife, residue to the 

sister, and nieces . £ mother, brothers, sister, and merea. 

ttmhrT't mnl K Two-fourths to the Wife, one-fourth 
* < to tiic mother, and the other fourth 

(to tlie nephews and nieces. 
rn lilfm Half to the wile, (under the slut. 

• < of Cur. II.) half to the brothers or 

( sisters, aud mother. 

A mother only. S . Of ■*“* «*w. out of 

J l llic statute of *2 Jac. LI. c. 17-)* 

A wife and mother. ~ Half to the wife, lialf to the mother, 

A brother or sister of the whole'l 

'ID//, mill ht't\llr*r itf nt' ill* - 


nieces. 

A w 
mother. 


blood, and brother or sister (f the £ - 
half blood . * J 

A jtosthnmous brother, or sister,} 
and mother . 3 

A posthumous brother or sister, l 
and hrothn * or sister bom in the life - > 
time of m the futher. ) 

A fathers father, and mother's ) 
mother. f 

Unde or aunt's children , and bro- ) 
ther or sister's grandchild mi. 3 
A grandmother, uncle , or aunt. 

Tko aunts, a nephew, audit niece. 
An wtde, and deceased a adds} 
chibl. ] 

An unde by the mother's side, aud I 
deceased unde or aunt* child. 3 
• A nephew by a brother, and a ir- ^ 
phew by a huff sister. 3 


Equally to both. 

Equally to both. 

0 

Equally to both. 

Equally to both. 

Equally to all. 

All to the grandmother. 
Equally to ail. 

All to tlie uncle. 

All to tlie unde. 
Equally per capita f. 


# By statute Jac. II. c. 17. s. 7, If after the death of die father, any 
of hi* duhiicii shall die intestate, 'without wife or diildren, in the lifo-time 
of the mother, every brother and sister, and die representatives of them, 
ahull have un equal slime with the mother. ’ « 

+ l'er Capita, is wlicic all die claimants claim in their own right, 
as in equal degree of kindred, and not jure rqircsentalionis, ns if the 
• next of kin be, the intestate's three brothers, A^ B. and C.; here bis 
cffccif arc divided into three equal portioiu, and distributed per capita, out 
*to cacb. . ‘ 
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min', ncphcxt or l .T 1 " «Me, tfa> ..rphcwMmd ni.-ce. 

. s taking yvr *///;** J, ami ix5t per 
f capita. 

A uephcic bit a deceaxed brother ,) ,, , . . 

w €F##f/ nephews and nieces bit a deceased f . ai * nn **}. 

X J 1 ami nut per stirpes. 


A brother or 
nieces. 

capita. 

per capita 

aider. ) ../*' >" r l* 

A brother mid^randfmkr. . Tbo whole to ilia brother. 

A brother's erniid»oii, mid brother t ...... . . 

or Ate, * dorter. . J A.I t.. Ihcfaugbu-rV 

.7 blather and two aunts. All to the brother. 

f llulf to die father, half to the 
l wife. 


.7 fafher mut tcife. 


X Whim person# take by ri:|*rwcntnlion, it is crib'll Miirrsaion its 
stirpes; aw if A. dies, Icaviug thiec chdilrcTi, W. lemiug lwu # mil C. the 
brother of A.and B. Honiviitg;' tlum omvthinl to A.* lltran children, 
ouc-third to 11. a two children, and the aurcuiiug third to C. tin- Mirviwng 
hrotlxY. 

§ If ibo grandsons father survived the iutcstufr, hut died befurc distri- 
luttion made, then hu< non becomes until Ini in distribution with tin* hixter'a 
daughter to a moiety, hut not otlienvisc, In cnu*c the aou bccomm die re¬ 
presentativeof his father, it being a vested interest in him, but lie iiiimI lake 
out administration. . 


If after the dead) of the intestate, his daughter marries, and dies before 
distribution made, her hunbaud shall have the whole of the share to which 
lie would have been entitled iu right of his wife hud she been living. Jhit lie 
must liml tnhe out ndminixlration to his wife** effect*. 

If A. was to die intestate, and Hie only issue lie ever had weir a mm and 
a daughter, both of who hail married and died h. fnn* him, leaving a wile and 
husband who had survived A., neither this wife or lunhaud woiil l haw any 
part of A.* penonal estate, though die issue of his son and dau^hli r, with 
the wife, (if such were living) would have the whole, it therefore. must go to 

the next of kin. • 

If A. dies intestate without wife or child, having had only a brother and 
sister, liodi of whom luul married and died before him, leaving n wife anil 
husband who survived A., neither diis wife, or husljum! would lie e.itided 
tb any part of A/a estate, for in this case be would die without kindled, and 
his personal estate would vest in the err*-*; anil llim it would ta in rispcct 
to the husband of A/a mother, andthe husband and wile of any one that were 
Ilia next of kin, and had married ami died before him. 

If# person be a subject of another country, and at In* death bail personal 
property in Kn^/and, distribution is to Ik made aexurding to the law ot that 

country of wliidi the owucr was a subject. 
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« EXECUTORS AND ADMINISTRATORS XIV. 

Advancement: Hotch-pot. 

402. Plaintiff *n father, on mar- child is no advancement. S. C. Ed-' 
riage, covenanted, in case of a second wards v. lVecraan, 1 Eq. Ab. 249, 
marriage, to pay the jxrtt son by die pi. 10. 

Jirst wife, £5 00; there was a son, * 406. Money laid oflt by the intes- 
• and several other cliildkn of the \Jinl tale .in repairing houses, which de- 
marriage ; the father died intestate, scended on his sou and heir, is not 
Per cttrifUH, the heir must bring the an advancement to be brought into 
^£500 into hntch-|K>t v though in na- hotch-pot under the statute. Scd 
turc of a purchaser, under the mar- serif*, if the houses had been given 
riage scltlcimut. I* hi nr if v. Pfiineu , to the sou in the father’s life-time. 
H. 1708.2 Ycm.G:J8. Smith v. Smith, H. 1800. 5 Ves. 

403. ' Where a widow advanced 721. 

one child, and died intestate, leaving 407. An advancement to the eldest 
many children, the child so advanced son, if personal property, must ha 
•hall not bring what he received | brought into hotch-pot, under the 
from his mother into hotch-pot. Holt stature of distributions. 'Hie pur- 
v. Frederick/t. 1726. 2 P. W. $.56. chase of a commission in the army is 
Vide Edwards r. l'rccniun, 2 P. W. an advancement, to be brought into 
435. hotch-pot. Au annuity is an ad- 

404. W., on his son’s marriage, vancement, to be brought into hotcli- 
iettlcd £5000 old and new annuities pot, viz. the value at the date of the 
on himself for life, then on his wife grant; or if it lias ceased, the pay- 
for life, reuiaiudcr to his son for meets received, at the option of the 
life, remainder to his intended wife child. A widow has no claim what- 
for life, with remainder to the issue ever upon what is brought into hotcli- 
of the marriage. Held, that not pot auioitg the children. A irmdbright 
only so much as his life estate in the v. Kircudbright, M. 1802. 8 Ves. 
annuities should be valued at, but the 51. . 

whole .£5000, must be brought into 408. Land claimed by settlement, 
hotch-pot, before the ion can be ad- hai been •held a portion under the 
iqitted to a share of W.’s personal statute of distributions, but there 
estate, who died iutestate. naif land docs not appear any case, where land 
v. tVaytand, H. 1642. 2 Ath. 035. taken by descent has been held a 
Vide ttlaudy v. Widmore, 1 P. W. portion, neither that any provision by 
324. Lee v. D’Aranda, 3 Atk. 419*- will, either of land or money, has 

405. A gold watch and wedding been within the statute considered a 
clothes are no advancement, of a portion advanced in the life, it means, 
child. Elliot v. Collier , T. 1747. 3 not a person making no will, but a 
Atk. 526. Vide Morris v. Burroughs person dying intestate as to the 
1 Atk. 403. 3 P. W. 317, (»•) An subject to be distributed by the sta- 
udvanceiucut must be by way of tntc; there is no instance of real estate 
portion in marriage, or to set up in given to a younger child or a puti- 
the world, rid not things given by cular part of the personal estate given 
.Way of emolument. S. C. El vide to any child by the testator, and 
Hfamcr. Barber,3 Atk.213. Hume where executors have been held 
W. Edwards, 3 Atk. 450. 8. P. trustees of the residue, which therfc- 

<•Alimony advanced by a father to a fore, as undisposed of, was to go undar 
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the statute, where in the division of 40f). The provision iu the statute 
that residue this court ever brought of i list ribu tion<, foi bringing actancn 
into holcb-pot, what tlic particular by way of ecuhrmeiil into l»otcli-pot, 
child look under the will of Uiat upplics only to actual iulwlncv, mt 
y|jervon dying partly testate, and where llierc is an executor, and 
partly intestaic. All llie cases put it coiv'cciiuiilly a complete will, llmugh 
upon tills, admitting, l!ig|" property, the executor mav * lie declared 
which cannot be taken till after the tnialec. IVuUoh v.’ II a/tou, M. 1807. 
decease of tta party, dial] be an 14 Yes. 3*24. 
advancement, yet it is an advance- • — 

numt made in the life of the intestate, Advancement under Ac customs 
which are Ac very words of Ae of Lomlon and York, vide Local 
statute, “ provided eflix*uully accural ( 'ustow, iu. iv. 

" and assured m his life-rimi:.” Advancement a child, vide Pu* 
Ttehulcn v. Tici'ilen, H. 1804. <) Via. rcnt%id Child . Portions, ii. , 
4'2j. rifle Parent and Child , pi. .‘>3, 

34, 33. Portions , ii. pi. 97, 1*8, 99, 
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•i 

• Satisfaction of dittribulm Shnrr. 

410. Where a dense or legacy of liia death, (leaving liis wife mr- 

shull be taken io satisfaction of a viving, and children), within six 

distributive sliare, vide Dtritc, xv. months after his decease, to convey, 
Executor, xiii. Legacy ,, xii. J-ocal pay, assign, &c. one full and clear 
CuHomi, iii. iv. Portion*, ii. moiety of all such real and personal 

411. A trust tend was created by estate, as lie should be seised and- 

the will of the grind rather for rain- jHwsesucd of, or entitled to, at his 

ing poi turns, provided among oilier decease j upon the death of the hits- 
events, that if the children should be band, leaving a child nml granddiild, 
by their father in liis life-lime ad- his widow ailmhiisterod. Held, upon 
vanced, and preferred with pur- the principle of part performance., 
tious as good or greater, then that that the widow was not entitled, (in 
the same should cease. Held, that addition to llm moiety uialcr a cove- 
pcrsonaJ property derived by the uint), to a third of the naiduc of the 
children, under llie intestacy of their personal estate bv the intestacy of 
father, is uol a satisfaction. Tank* her husband. Gurihthort v. L'hnlie, 
v. Teaaden, E. 1804. 9 Ves. 41.1. »M. 1804. 10 Ves. I, Hated J nil*, 
l ide tit. Parent and Child, ante, til. Cocwnnr I, i. pi- -‘18. Et 
Portion* ii. ride Blamly v- Wnlmorv, « 'em. 

4KJ. Covenant by a husband in 709. I P.W..W4. \x*v. D'Amnda, 
his marriage set lleuient iu the emit 3 Atk. 419- 1 Ves. 1. 

EXECUTORS AND ADMINISTRATORS XVI. 

A i/mnid ration, dnnwle Minorilate. 

413 . By the infant's coming of rUate is st an end, and a suit by wj* i 
age, administration durante mim- an administrator ceases, m that iIhj \ 
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infant must begin unew, unless a 
decree to nrcnuut wore had, in 
which nun; IL«* i.ifusit may have the 
benefit of the proceedings. Jonty i v. 
llawt, M. 1701. Pre. in Ch. 174. 

414. Adin'uii*tralioii was granted 
during the minor'll} of four infants, 
one of whom married a husband of 
full age; this does not cfalcrmiiie the 
administration, neither duos the death 
of one of the infants determine it. 
J,onr* v. Hurl ofStndi'ord, M. 17-JO. 
3 P.W. 81. Tide Pane.:'* case, 3 
Co. St), contra. t 

413. Though a mother takeout 
administration during her daughter'a 
minority, yet ui soon as the daughter 
attains 17, nhe Is ipso facto admini¬ 
stratrix, and so considered by rela¬ 
tion from the beginning, lot her by 
v. Pate , H. 1737.3 Atk. 604. 

416. An administrator, durante 
mirioritate , is in geoerul a competent 
witucss alter the uclm'mistratioa is 
determined, mul may be exatniued 
os such for the executor both at law 
and in equity; for be is wry little 
more than u person appointed ad 
colligendum bona or an administrator 
pendente file, who are always ad¬ 
mitted as witnesses-. S. C. 603. 605. 
Hut where the bill charged that an 
administrator durante minor it ate had 
not accounted and delivered oner tin', 
assets to die executor, and he by lus 
upwer, instead of insisting that he 
had accounted, and submits to pay, 


this rendered him an * incompetent 
witness. S. C. (j(15. 

417 An administrator, durante 
mi not date, cannot sue or be culled 
to an'occnuiH by any but the exe¬ 
cutor, for it is to luio only that he 
is answerable for his administration ; 
and where such an , wlminLurator, 
uA» r he has possessed himself of ef¬ 
fects, is brought beforethe court, 
without lilt* exec utor, he may demur 
for tint cause. S. C. 604 . 606 . 

418. If an executor, appointed 
during the minority of testator's 
daughter, has not collected all the 
testator’s property by the time thn 
daughter lias become of age, He must 
lie made a party, and be brought be¬ 
fore the court, (lias* v. (hen/ann, 
II. 1740. 2 Atk. 121. Ham. Ch. 
Hop. 332. 

4If). A father, administrator ///#- 
rantc minoritate , of his daughter, 
who was executrix, and the residuary 
legatee of her graudmother's estate, 

E d, that when she married the 
tiff she should have «£800,whicli, 
iu the settlement, was called a par 
linn. Lord llordicicke refused to 
decree an account of the grandmo¬ 
ther's estate, as she had been dead 20 
years, but directed Uiat the father’s 
representative should account for his 
personal estate as to the ,£800 only, 
!ond interest at four par cent, from the 
marriage. Woods . Hriant , E. 1742. 
2 Atk. 521. 


EXECUTORS AND ADMINISTRATORS XVII. 

• . 

Administration , with the Will annexed . 


420. If an executor dies before 
probate, his executor cannot prove 
testator* will, but administration 
cum tntamento annexo must be 
(ranted to l|*c next of kin, or rcsi- 
•y legatee, (if any). Day v. Chap- 
•/d, M. 1683. 1 Vcm. 200. Vide 
Is case, Dy. 372. 

401*. .Where a feme covert has a 

u- -■* 



power to dispose of lier estate by 
will, the writing she leaves ought 
first to be propounded as a will in 
the spiritual court; and'if 110 cxe* 
cutor is appoiutal they will grant 
administration to the husband, with 
the will anuexed. Rms v. liwcr, T. 
1744. 3 Atk. 160. Jit vide S. C. 
with notes, post, tit. IVW 9 i. 



EXECUTORS .AND ADMINISTRATORS XX. 


781 


EXECUTORS AND ADMINISTRATORS Will' 

% 

■Administration, dc bonis non. 


^ 422. An administrator obtained a 
decree, and dial; the administrator 
•de bonis non may revive tBis decree 
witin 11 the equity of 30 Car. II. c. 6. 
<hrenv. Canon, T. JfKjl. Vcrn. 
937 . 

4l!3. An executor made a lease, 
rendering real, bis admiuwtrdlor 
• snalJ lave it, mid uoi the admi¬ 
nistrator de bonu non of the testa¬ 
tor. Davie v. Drewry, (cited) l 
Vein yn 

# 4-4- Tho couit makes an admi¬ 
nistrator dc bonis non, a trustee for j 


the next of kin, with respect only to 
such part of a Irstat.^s |M*r*mal 
estate as w iitidispoM’d of. Mint v. 

!/i"rV ,ri7 - JA,ki - 7 - 

108. J V cs. 14 . 

If an exec utor die* before he 
ha>* administered, the e dicts uiiad- 
lUIIUshTT^, ill D ,,t p, |,j. 

bul to <r (/- Imuis nan 

of lii.^lainr, in Imut for l|, fi n,. x t„f 
Lin. fJnyit \. S'mb In it I, U. I7.VJ. 
Amb. l.VJ. /'■•/<■ Allonii'Y-LiL'iierid 
v. Hooker, *5 P. >V. S 40 . 


EXECUTORS AND ADMINISTRATORS XIX. 

Administration, limited or special. 


426. An administration granted 
under the statute 38 Ueo. Ilf. c. 87, 
where tile executor went to Scotland, 
cannot be disputed iu equity, though 
it may at law; for though uot for u 
limited time, yet it is for a limited 
purpose, viz. being made defendaut 
to suits in equity. The etfccl ol llie 
return of the executor (iu this in¬ 
stance, the executor’s executor) is, 
that he must be made a party in the 
usual course; aud then the temporary 
admiuistratonnay account, have costs, 


and be discliargcd: but the proceed¬ 
ings lmd are not an administration 
duriug a particular |M-riod, or till a 
particular event determines at dial 
period, or on that cveut; for instance 
adDyinisi ration during the absence of 
A| executor; and the aclmiiiisirulor 
ought in his declaration to mvit that 
the executor is out of the realm. 
Rainybrd v. Taynton , T. I 802 .J Vcs. 
460. 467. Vide Slater v. May, g 
Ld. ilajm. 1071. 


EXECUTORS AND ADMINISTRATORS XX. 


Administration, pendente file. 


427- The spiritual court, in cases 
of couIroverted wills, appoints an ad¬ 
ministrator pendente tile, to tako care 
of the estate, and such an administra¬ 
tor may bring ejectments where any 
man kee|w possession 8f the real or 
personal estate. With v. Rich, E. 
1742. 2 All. &&>, and tliis, though 


formerly doubled, lias been fullv set¬ 
tled since Walker v. II o/ftotun, *2 
P. W. 676 . 2 Sim. y 17 . 

, 428. An udniinistr.^r /*admit 
lite lias no authon:y to jm* I*paries, 
yet if paid bona Ji'iV In: dial! have 
credit fur I hem. Adair v. Shuv, .tf 
180J. 1 Sell. & Lcf. • • 4 
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•EXECUTORS AND ADMINISTRATORS XXL 

Administratidn granted to Persons. 4 

429- Where administration it administrators .to come back for a 
granted to two, oud one dies, the pit>bate on thedeath+ofoAc. . 

administration survives. ifudxqn v. ', 4SCfc »Wh#er there <tr* two adnu- 
Hudson, T. 1733. Ca. tampTTalb. tfistratprs,/ Otto aktte* e^hnot tell 
127. Adams v. Buck/a nd,M. 17*15. gooA, • or release 4 debi*, lot their su- 
2 Vem. 514.- lludsbn v. Hudson , thority wjpinth " JScd m •? to F** 


W 


M. 1737. 1 Atk. 460. But lb,#*-. cation, fo^aeb shtfrdy; n&teseolii 
colt v. flarsvood , 2 Ves. 268. ^M.lt the testator, ttd &^ae^iiid jioiwef- 
nid v that the eoetesiaftieal epurt now* sioa hf 4bqjaw (he acta and poaaea- 
holds itneceasai^ RT^rC ie of twq^j aion of SI. ^ Hudsoii, sup. 

EXECUTQRS AiCD ADBHNISTRATORS. XXU.. 

Feme Covert Executrix or Adminutrottii. •' Infatit Extcuk., 

4iL Where ■ wjfi.wfi’eieeafrtx'lmhibtntioo, and dining the Covor- 
tn another; adwinietj-ibon qiiut be r tuyo*• the.good. of tl»c intestate were 
grunted to tttt*tor’J«>fcoCkiai»| to Ijrpifod. ; fhtti the’husband died. 


grin led to teatatorli Jfcjrt ol ta . wprtad. • Shett the ’husband died, 

such goods**-jbartu4-fai flut'ttp** Held, dial hi. assets shall bo liable 
city. J*am &. • for the waste during .overture, and 

4S8.AVhe re flJlft S Wofa^we h seems 'that the wile surviving .shall 
cocyrT cxecutifewas ip Xbo^West /*- ;ba[ e m pe rS Ao , if the assets of the 
dies, she was restrained by injunction husband prove i^awficifcnU A (hit v. 
from collecting the ftsato rf her Ion -Skar-M. ISOS.” 1 $tJa.VJ.ef;243. 
tatior, and a receiver w* appelated fide Beyneu v. Collins, reported tr¬ 
io Collect testator sdebt VJtid hjbrihg ftneomly iiI. ft pro* £h-_. Ci. 323, 
action*, on giving prupir-security, utfd jn 3 Dick* 097, bid 06 fritted by 
and indemnifying the cxocntrig Attiust 1 Sch. Ef Lef. 259, jq nrtq, 
all actions brought by him. • Ta ilor 486. tio covert executrix 

y. Allen f M. 1741. 8 Atk.‘< 21 3. jfadTph «na*6rablc to^rediterr at 
Vide Hatbomthwmte v. Unwell/ 2 rfter the', coverture; for waste 

Atk. 120. * • • *, * r : r .; committed bj (htf husbsmd during co- 

433. Where ati mfa^uWe^fcv vcrt^re.. v S*C. lb. 231.’ l r ide Bel- 
cutor, ad mi n lh txa t ipctln® be gmiUs :d levfcj. Sfcotr, 1 Sti4, 
to the guardjap, ol ig^pmoo.ui *lie law lias- n® Form of ac- 

the spiritual court ahsH ttoV^ ifl Stm width the wefi of tho hrs- 
theinfant is SI,.wfieit'-abjaa^ix. bmfd pfa/wne «i«cutri\ art gharge- 
ahall be granted to. hOE^ mSw^ h for,Jy^foftifflfii^coiiHuiUed by 

fore. Dike of r 15. l -hiqr ffiliwfr uj,' but equity 

1797. 3 Yea. 348. 4 Ves. U&.fit.) -Wt relieve »:Wfw«i tarn, on the 


ion3, on giving prjptr *e<bmty, uHdjn 3 Dick. f>97, fosf eoritcteJ by 
i indemnifying die cxocatrig JtM»wt 1 Sch. & L*f- *59, ii\goti\ 
action, brought by him. ■ To iler 486. So a feme covert executrix 


hk.'iat:J. JbaU’Iih anaw^^rablc to.«rediMrr at 
asSell, 3 Uwj after the' covettare*, for waite 
■; .; committed by ihelpubaad during co- 
'wltuVjee- rcrtyiUji, S- C, ib . 257. Fide Bel- 
HSgranicd leWi. Sfcotr, 1 StiV 440. ■ * 
pWoo.ui The law lias-no form of ac- 

skiftj'in fibnuj.wliich the asaafi■ of tho hrs- 

lmAl ®* a/Mi« Ic hBr 8 e - 

S3tv* obit'for,i^et>l»i«£frcoiiHniUed by 
fSSk/lL lilstf 4C*IW?4 w,- but equity 

rSvSLk m bitm, on thi 

i .fcrfiicip16 d«at.t}ip*ottErt/came into 

tkha fr; »>7 • 




Bbupd/by a 
it, pball be 


in answer id a bill filed. Jtaiunt posawsk*?' Of pn^rri|dft>iipd/by a 
V them. Tne oraets becottm;.^.5Sftr. poti^ W it, .shall be 

'v ol the husband in respect'd? dJi id- dwr^ahle • m d^uitv as tnuteea, 
•Niwion, and may be provti# yfider a'J jet if the assets h«t remained in 
&L lOuunisrioo of bankruptcy aguast the bands of die husband, and bad 
*** ; jn. In Jle McWilliams, T. 18Q3. gooa 'tO. his goecutota in specie , an 


^-VBc Lef. 173.- . | atdpa at law.mkht hive been tn 

* \) A ftntc covert obtained ad-1 tained for tboaL - S. C» i6. 2fil. 








